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JUDGES OF THE COURTS. 

HON. GEORGE R. SAGE, District Judge, S. D. Ohio. 
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Hon. JOHN F. PHILIPS, District Judge, W. D. Missourl 
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UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE CIRCUIT AND DISTRICT COURTS 



LOUISVILLB, N. A. & G. RY. CO. et al. v. POPE. 

(Circuit Court of Appeala, Seventh Circuit. May 4, 1890.) 

No. 2(53. 

L Pbacticb on A-Ppeal— Skpabatb Appkals— Joint or Several Décrus. 

One P., as receiver of the S. R. Co., filed a bill agalnst the C. & I. Ry, 
Co^rrthe L. Ry. Co., the I. & D. Ry. Oo., S., as trustée, and H., and alleged 
that the S. R. Co. was entitled to a lien for certain sums due It for the 
construction of the road of the 1. & D. Co.; that that Company wrong- 
fully obtalned possession of the partially constructed road, mortgaged 
It to S., trustée, to secure bonds, which were used to complète the con- 
struction; that the contractors to whom the bonds were issued trans- 
ferred most of them to the 0. & I. Co., vrhich procured a foreclosure, 
without the knowledge or consent of S., trustée, under which the road 
passed to the C. & I. Oo., and afterwards to the L. Co. S., trustée, £ile4 
an answer and cross bill, denying knowledge of the alleged fraudulent 
practlcés or of the foreclosure, and claimlng certain rights and relief in 
behalf of the holders of certain outstanding bonds. A master, to whom 
the cause was referred, found the equities to be in favor of the complaln- 
ant. S., as ti-ustee, filed exceptions to the report for its failure to award 
hlœ the relief he sought, but not for its finding a lien in complainant 
superior to his rights. H. was a formai party, havlng no interest in the 
controversy, and dld not appear or answer. A decree was made, declar- 
ing a lien In favor of complainant on a part of the road in question, 
euperior to the rights of the I. & D. Oo., the C. & I. Co., or the L. Co., and 
requiring the L. Co. to pay a sum of money to the complainant within 
60 days, in default of which the complainant might apply to the court foi 
a further order. No assignmeut of errors was filed by S., trustée, but 
the three rallway companles filed a pétition for an appeal, with an as- 
Blgnment of errors, and thereupon an order was made, without notice to 
S. or H., giving the railway companles leave to appeal, without joining 
the other défendants, with the same efCect as if a severance had been 
asked and allowed. Helâ that, although, if the decree were joint, a sep- 
arate appeal could not be allowed without notice, the decree rendered 
was so far separate, as between the railway companles and S., trustée, 
as to authorize a separate appeal by the former, without joining the 
latter, and without proceedings for severance, whlle H. was not a neces- 
sary party to the appeal. 

i. Same— SuPBRSBUKAK— Amotjnt ce Bond. 

The appeal so taken was allowed to operate as a supersedeas, upon the 
appeHants' giving a bond for $10,000, though the amount required to b« 

V.7dF.no.l — 1 
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pald by the L. Ry. Co. to the complamant was ovef Ç300,000. Belâ, thai 
the decree, since it declared a lien in favor o£ coniplainant on a part of 
the railroad, was not within the provision of paragraph 1 of rule 13 ot 
the Gircuit court of appeals (11 C. C. A. eiii., 47 Fed. vl.). corresponding te 
rule 29 of the suprême court (3 Sup. Ct. xvl.), which provides that upon 
supersedeas the Indemnity, where the judgment or decree is for the re- 
covery of money not otherwise secured, must be for the whole amouni 
of such judgment or decree, and that the amount of the bond was within 
the discrétion of the circuit court 

8. Same — CBKTfprcATioN TO Suprême Court. 

A party to an appeal to the circuit court of appeals cannot be permitted, 
in advance of the argument thereof, to movo to hâve certain ciuestions 
claimed to arise on the appoal, and to be of sufficient iutricacy and impor- 
tance, certified to the suprême court for its opinion, such certification being 
for the instruction of the circuit court of appeals, and whoUy within 
its discrétion. 

Appeal from the Circuit Court of the Uuited States for the Dis- 
trict of Indiana. 

G. W. Kretzinger, Henry W. Blodgett, A. C. Ilarris, and E. 0. 
Field, for appellauts. 

John S. Miller, for appellee. 

Before JENKINS and SHOWALTER, Circuit Judges, and SEA- 
MAN, District Judge. 

JENKINS, Circuit Judge. Three motions with respect to this 
cause are presented for the judgment of the court, which will be con- 
sidered in their order. 

1. The appellee moves to dismiss the appeal, and objects to the 
jurisdiction of the court to entertain or consider the appeal upon 
the merits, upon the ground that the decree appealed from was a 
joint decree against the Chicago & Indianapolis Air-Line Eailwaj 
Company, the Louisville, New Albany & Chicago Railway Company, 
the Indianapolis, Delphi & Chicago Railroad Company, Erastus W. 
Hubbard, and Morris Sharp, trustée; that it was taken without 
joining Hubbard, and Sharp, trustée, and that no proceedings for 
severance were had. The bill filed by the complainant below (ap- 
pellee hère) souglit to recover certain railway property through two 
contracts between the South Atlantic Railroad Company and the 
Indianapolis, Delphi & Chicago Railroad Company, dated, respective- 
ly, September 5, 1873, and February 3, 1875, and by reason of work 
done by the South Atlantic Railroad Company in fulûllment of such 
contracts, and in the construction of the railway in question. The 
Louisyille, New Albany & Chicago Railway Company and the Chi- 
cago & Indianapolis Air-Line Railway Company acquired the prop- 
erty through the Indianapolis, Delphi & Chicago Railroad Company, 
which latter company is claimed to hâve wrongfully obtained pos- 
session of the partially constructed railroad and property in ques- 
tion, and to hâve completed the railway under a contract ieiween 
it and Yeoman, Hegler & Co., dated January 1, 1878, and to hâve 
executed a trust deed thereon to Sharp, trustée, securing its bonds 
to the amount of |247,000, which were delivered to Yeoman, Hegler 
& Co. for work done in the construction of the railw'ay. That con- 
Btruction contract, and $224,000 of the mortgage bonds and the cap- 
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ital stock of the Delphi Company, which was tiiider their control, 
were transferred by the firm of Yeoman, Hegler & Co. or their suc- 
cessor in interest to the Chicago & Indianapolis Air-Line Company. 
This latter company, it is said, procured a foreclosure of that trust 
deed in the name of Sharp, trustée, but without his knowledge or 
consent obtained the usual decree July 24, 1880, and sold the rail- 
way, under which the title passed, as is claimed, to the Chicago & 
Indianapolis Air-Line Railway Company, and thereafter to the Louis- 
ville, New Albany & Chicago Railway Company. It appears that, in 
addition to the $224,000 of the mortgage bonds so transferred to the 
Chicago & Indianapolis Air-Line Kailway Company, certain others 
of the remaining $23,000 of bonds were turned in and paid by the 
Chicago & Indianapolis Air-Line Eailway Company upon the sale in 
the course of the foreclosure proceedings, but that some few of the 
bonds — how many is left uncertain — are still outstanding. Sharp, 
trustée, by his answer to the bill, asserted ignorance of the alleged 
fraudulent practices set forth in the bill, denied knowledge of the 
foreclosure suit until a time subséquent thereto, asserted title under 
the trust deed, and by his cross bill prayed that the foreclosure pro- 
ceedings might be declared null and of no effect, and that he be 
placed in possession of the property of the Indianapolis, Delphi & 
Chicago Railroad Company, but did not seek a foreclosure. The mas- 
ter's report found the equities to be in favor of the complainant. 
Pope, touching the allégations of his bill. Sharp, trustée, flled ex- 
ceptions to that report to this effect: That the master should hâve 
found that the foreclosure of the trust deed to him was ûled without 
his authority, and that the proceedings thereunder were coram non 
judice and void as against himself and the holders of bonds secured 
by the trust deed and not held by Yeoman, Hegler & Co. or their 
successor or successors; that the varions railway companies ac- 
quired their rights with full notice and knowledge of the rights and 
equities of Sharp, trustée, and of those bondholders not participating 
in the transactions which resulted in the transfer of the property to 
the Louisville, New Albany & Chicago Railway Company, and should 
hâve found that under the circumstances the Louisville, îs^ew Albany 
& Chicago Railway Company and the Chicago & Indianapolis Air- 
Line Railway Company became trustées as to the property acquired 
by them under the foreclosure proceedings and contract specifled, 
and should be held to pay the amount paid by certain stockholders 
of the Indianapolis, Delphi & Chicago Railway Company not par- 
ticipating in the proceedings, and should also be held to pay the 
amount due upon two of the bonds for |500 each, said to be out- 
standing, and to be held respectively by one Meeker and one Mc- 
Reynolds; and that the master erred in concluding that his cross 
bill was détective, .ind that no good purpose could be served by 
prosecuting the same. But no exception was filed by him to the 
conclusion of the master that the amount found due the complain- 
ant should constitute a lien upon the property superior to the lien 
of Sharp, trustée. Erastus W. Hubbard was charged by the bill 
as the purchaser at the alleged oollusive foreclosure sale, and asserts 
that he was either a member of the firm of Yeoman, Hegler & Co., 
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or was înterested with them, and was an officer and director of tlie 
Indianapolis, Delphi & Chicago Kailroad Company, and had posses- 
sion of the f247,000 of bonds as trustée, to hold, under the conti'act 
between that flrm and the Chicago & Indianapolis Air-Line Rail- 
way Company, until that Company should pay 00 per cent, of the face 
value of the bonds. It seems by the record that Hubbard neither 
appeared to the suit nor answered therein. The decree found in 
favor of the complainant below (appellee hère) that the value of tlie 
property of the Chicago & South Atlantic Eailroad Company taken 
and appropriated by the Chicago & Indianapolis Air-Line liailway 
Company and the Louisville, New Albany & Chicago Railway Com- 
pany unlawfully and without right was the sum of $168,922.88 ; that 
sum, with interest at the rate of 6 per cent, per annum from March 
4, 1881, is decreed to be a charge and lien in favor of Pope, receiver, 
upon so much of the line of railroad now used and operated by the 
Louisville, New Albany & Chicago Eailway Company as part of its 
line of railway as lies between the city of Delphi and the town of 
Dyer, in the state of Indiana, and such lien was declared to be a 
valid and first lien upon the property, and prier and superior to the 
right of the said défendants, and each and every of them, and the 
rights, title, claims, equity, or interest of the said défendants, and 
each and every of them, and of ail and every person claiming under 
them since the flling of the bill. It is tlien decreed that the Louis- 
ville, New Albany & Chicago Railway Company within 60 days pay 
to Pope, receiver, the sum of $311,887.95, being the sum previously 
mentioned, with interest computed thereon, with the costs incurred 
in the cause; and that, if such payment be made. Pope, receiver, 
should exécute a release to the Louisville, New Albany & Chicago 
Eailway Company of ail his interest as receiver in the property of 
that company, and in default in the payment of the sum within the 
time specifled, the complainant hâve leave to apply to the court 
for further order for the carrying into effect of the decree. It was 
further provided that the défendants to the cause, and ail persons 
claiming under them since the flling of the original bill of complaint, 
be forever barred and foreclosed from asserting any title, interest, 
or equity adverse to the lien of the complainant, Pope, as receiver, 
as therein adjudged and decreed. No assignment of errors appears 
to hâve been flled by Morris Sharp, trustée. 

On the 26th of April, 1895, the following proceedings were had 
before the Honorable William A. Woods, Circuit Judge: 

"And now corne the défendants, the Louisville, New Albany & Chicago 
Eailway Company, the Chicago & Indianapolis Air-Line Railroad Company, 
and the Indianapolis, Delphi & Chicago Railroad Company, and présent to 
the court thelr pétition for an appeal from this court to the United States 
circuit court of appeals for the Seventh circuit, said pétition being accom- 
panied by assignment of errors as required by the rules of said court, and 
show to the court that notice thereof was duly served on said plaintiff on 
April 25, 1895." 

After reciting the pétition of appeal and the assignment of er- 
rors, the order proceeds : 

"And it appearing to the court that the final decree from which this appeal 
Is prayed ran against the défendants above named, to wlt, the Louisville, 
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New Albany & Chicago Kailwaj' Company, the Chicago & Indianapolis Air- 
Line Railway Company, and the Indianapolis, Delphi & Chicago Railway 
Company, and the property of the said Louisville, New Albany & Chicago 
Railway Company, it is therefore ordered that said défendant above nanied 
hâve leave to appeal without joining the other défendants in said appeal, 
with the same effect as if the severance had been petltioned and allowed." 

The order then allows the appeal "to said défendants above nanied" 
to operate as a siipersedeas upon giving a bond in a snecifled amount. 
It does not appoar from the record that Morris Sharp, trustée, or 
Erastus W. Hubbard, were in any way notified of this pétition, or 
that they, or either of them, were in any way asked to join in the 
appeal, or that they, or either of them, refused to join theretn. 
Without doubt ail parties to a joint decree in equity must joint in 
an appeal, unless upon notice the court grants a separate appeal to 
a single partv. Hardee v. Wilson, 146 U. S. 179, 13 Sup. Ct. 39; 
Beardsley v. Eaiiway Co., 158 U. S. 123, 15 Sup. Ct. 786. But if 
the decree be several in form or in substance, and the interest repre- 
sented by each défendant be separate and distinct from that of the 
other, any party mav appeal to protect his own interest. Grilfillan 
V. McKee, 159 U. S. 303, 312, 16 Sup. Ct. 6. The reason of the rule 
is stated to be : First, that the successf ul party may be at liberty to 
proceed to enforce his decree against those not desiring a review; 
and, second, that the appellate tribunal shall not be required to dé- 
cide a second or third time the same question in the same record. 
The précise question hère is substantially this: whether a decree 
establishing a lien upon real property is to be deemed joint or sev- 
eral as between a mortgagor and a mortgagee of the property, 
so that either may appeal from the decree without joining or 
without severing as to them. In Brewster v. Wakefield, 22 How. 
118, a bill was flled to foreclose a mortgage upon real property, to 
which subséquent lienors were made parties. There was no dé- 
fense by the appellant, the mortgagor, but by his appeal he presented 
a question with respect to the rate of interest that the debt should 
draw after its maturity. The défendants who held subséquent liens 
upon the premises were not parties to the appeal, but there was no 
severance as to them. The court held, by Mr. Chief Justice Taney, 
that the subséquent lienors were not necessary parties to the pro- 
ceeding, and had not appeared to contest the claim of the complain- 
ant ; and that, had it been otherwise, the question in controversy was 
the amount of the debt due from the appellant, and upon the au- 
thority of Forgay v. Conrad, 6 How. 201, held that the decree was 
separate, because the interest of the appellant was separate from 
that of the other défendants. In Germain v. Mason, 12 Waîl. 259, 
the suit was brought to recover for work and materials furnished to 
a building and for the establishment of a mechanic's lien thereon 
prior to other lien claimants who were made parties défendant. 
The court ruled that Germain, the owner, might appeal alone with- 
out the présence of the other lien claimants, not with standing that 
the debt of the complainant was decreed to be a paramount lien on 
the realty as against ail the other défendants. So, also, in Milner 
V. Meek, 95 U. S. 252, suit was brought by an assignée in bankruptcy 
to sell the land of the bankrupt, and for the adjustment of the liens 
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upon the land against ail lien claimants and gênerai creditors. The 
decree determined the amount and piiority of the several liens. It 
was lield that one lien claimant might appeal without the présence 
of the other. The question is discussed in a well-considered opin- 
ion by the court of appeals of the Sixth circuit in the case of the 
Mercantile Trust Oo. v. Adams Exp. Oo., 16 U. S. App. 37, 69, 7 G. 
C. A. 3, and 58 Fed. 6, in which the authorities are assembled and 
revifiwed. 

II ère the decree established a lien upon the railway in question, 
and adjudged that ail rights of the Louisville, New Albany & Chi- 
cago Railway Company and of Morris Sharp, trustée, were subordi- 
nate to that lien. It does not provide for any enf or cément of the 
lien established in case of failure of the railway company to pay the 
amount decreed, but reserves the right to the complainant in case 
of nonpayment within a specified time to apply to the court for 
further direction. It appears that the short line of railway involved 
had become incorporated into the through line of railway of the 
Louisville, New Albany & Chicago Railway Company between Chi- 
cago and Louisville. AVhether, upon default in compliance with the 
decree, the court would direct a sale of the railway, or would take it 
into possession and sequester the revenues to the satisfaction of the 
decree, had not been determined by the court below prior to the ap- 
peal. So that, whether in fact Sharp, as trustée under the trust deed, 
was injuriously affected by the decree, would dépend upon the na- 
ture of the ultimatfc proceedings to secure satisfaction of the decree. 
If such should be obtained through séquestration of the revenues 
of the road, and without sale of it, the trustée would not be injurious- 
ly aiïected. It may also be said that it is clear upon the record that 
Sharp, as trustée, did not contest the complainant's right, but con- 
tented himself with asserting the trust deed against the appellant, 
who held nearly ail of the bonds, and in favor, as he states, of but 
two bondholders. The decree is in substance one against the rail- 
way company, establishes the claim due, and that in default of its 
payment the lien granted would be enforced against the property 
upon which the trust deed existed, and in some way to be thereafter 
determined. The case seems to be clearly within the rulings in 
Brewster v. Wakefield and Germain v. Mason. Sharp, the trustée, 
in no way exceptfed to the master's report or to the decree so far 
as it determined the rights of the complainant below. Any appeal 
by him to review the decree in favor of the complainant would neces- 
sarily prove abortive. To join him, therefore, as an appellant would 
be useless, and the formality of severance would seem to be unnec- 
essary. We think this decree to be so far separate that an appeal 
was authorized without the joining of Sharp, trustée, as a party 
thereto, and without proceedings for severance. With respect to the 
défendant Hubbard it is only needful to say that the trust in him 
would seem to hâve been fully performed, and ail interésts of which 
he was trustée vested in the présent appellants. He has no possible 
interest in the controversy, and did not appear to or défend against 
the suit. He is not a necessary party to the appeal. The motion to 
dismiss will therefore be denied. 
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2. The appellee moves the court that the supersedeas bond given 
by the Louisville, New Albany & Chicago Eailway Company, the ap- 
pellant, be held insuificient, and that the appellant be required, with- 
in a time to be specifled, to file a sufficient bond, and that in default 
thereof the supersedeas be set aside. The circuit judge who granted 
the order ailowed the appeal to operate as a supersedeas upon giv- 
ing a bond in the pénal sum of |10,000. Paragraph 1 of rule 13 
(11 C. C. A. ciii., 47 Fed. vi.) which corresponds with rule 29 of the 
suprême court (3 Sup. Ct. xvi.), provides as follows: 

(1) Supersedeas bonds In the circuit and district courts must be taken 
wlth good and sufficient securitj', tliat tlie plaintiff In error or appellant shall 
prosecute iiis wrlt or appeal to effect, and answer ail damages and costs if 
lie fail to make bis plea good. Sucb indemnity, wliere the judgment or de- 
cree Is for the recovery of ruoney not otherwise secured, must be for the 
whole amount of the judgment or decree, including just damages for delay, 
and costs and interest on the appeal; but in ail suits where the property 
in controversy necessarily follows the suit, as in real actions and replevin, 
and in suits on mortgages, or where the property is in the custody of the 
marshal under admiralty process, or where the proceeds thereof, or a bond 
for the value thereof, is in the custody of the court, indemnity in ail such cases 
will be required only in an amount sufficient to secure the sum reeovered 
for the use and détention of the property, and the costs of the suit and just 
damages for delay and costs and interest on the appeal. 

The rule was enacted to regulate the mode of carrying into effect 
the provisions of Eev. St. § 1000, which is as follows : 

"Sec. 1000. Every justice or judge signing a citation on any writ of error, 
shall, except in cases brought up by the United States or by direction of any 
department of the government, take good and sufficient security that the 
plaintifC in error or the appellant shall prosecute his writ or appeal to effect, 
and, If he fail to make his plea good, shall answer by damages and costs 
where the writ is a supersedeas and stays exécution, or the costs only 
where it is not a supersedeas as aforesaid." 

Section 1012 provides that appeals shall be subject to the same 
rules and régulations as are prescribed in law in cases of writs of 
error. The purpose of the statute and the object of the rule were, 
in the event of an appeal or writ of error, that the appellee or dé- 
fendant in error should, by reason of the stay of proceedings de- 
manded by his opponent, be fully indjenmifled for ail damages and 
costs sustained thereby if the appeal or writ of error should prove 
ineffectuai; in other words, that he should sustain no loss in con- 
séquence of any ineffectuai effort to reverse the decree or judgment 
by reason of his hand being stayed pending such effort. It was not, 
however, designed to give one a better security than he had by the 
decree or judgment. It was indemnity, not guaranty of payment, 
that was sought for; indemnity for the delay, not additional security 
for the debt. The rule contemplâtes three classes of cases requiring 
diiïerent character of indemnity: First, where the decree or judg- 
ment is for money not otherwise secured; second, where the property 
in controversy necessarily follows the suit, as in real actions and re- 
plevin and in suits or mortgages ; third, where the property is in the 
custody of a marshal under admiralty process, or where the pro- 
ceeds thereof, or a bond for the value thereof, is in the custody of 
the court. In the first class of cases the indemnity was required to 
be for the whole amount of the decree or judgment, including the 
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just damages for delay and costs and interest on tlie appeal. In 
the second and third classes indemnity is required only in an amount 
suffleient to secure the sum recovered for the use and détention of 
the property, and the costs of the suit, and just damages for delay, 
and costs and interest on the appeal. The contention hère is, on 
the one hand, that the decree is for the recovery of money "not 
otherwise secured," and, on the other hand, that it is a suit "where 
the property in controversy necessarily follows the suit." The Mil 
was flled to recover certain sums of money expended in the con- 
struction of the railway; to set aside as fraudulent certain transac- 
tions by which the Chicago & South Atlantic Eailroad Company was 
divested of its title to the property and its title was vested in the 
Louisville, New Albany & Chicago Railway Company, and to estab- 
lish a lien thereon for the amount found due. The decree adjudges 
in conformity with the claim. Whether the case falls within the first 
or second class dépends upon the référence of the word "otherwise" 
to the Word "indemnity" or to the words "judgment or decree"; 
whether the rule should be read, "Such indemnity, where the judg- 
ment or decree is for money not otherwise secured tlian by the indem- 
nity, must be for the whole amount," etc.; or whether it should be 
read, "Such indemnity, where the judgment or decree is for the re- 
covery of money not otlierwise secured than by the judgment or de- 
cree;" and it may not be denied that, grammatically speaking, the 
argument for either construction is forcefuL But we think that the 
manifest purpose of the statute and of the rule is best effected by 
referring the word "otherwise" to the words "such indemnity." Such 
construction would give a reading that the decree or judgment re- 
ferred to was one for the recovery of money only. Such rendering 
would correspond with the provisions of the statutes of the varions 
States where the practice is regulated under codes of procédure. It 
is true that in such case the appellee or défendant in error succeed- 
ing in the appellate court might hâve a better security than by the 
decree or judgment. But that results because it is not practicable 
for the courts, in allowing an appeal or writ of error, to enter into 
an investigation to ascertain upon what property the decree or judg- 
ment might operate, embracing questions of disputed ownership un- 
recorded conveyances, and prier liens. It was necessary, therefore, 
where the decree or judgment was for the recovery of money only, 
that the judgment creditor, in considération that he was prevented 
from enforcing his rights pending the appeal or writ of error, and 
because such enforced delay might wholly prevent satisfaction of his 
claim, should hâve as indemnity the absolute covenant to pay the 
debt if the appeal or writ of error should prove inefEectual. But, 
on the other hand, wi.ere the money due is, by the contract, as in 
the case of a mortgage, or by the decree or judgment, or by statute, 
imposed as a lien upon spécifie real estate, if the appeal or writ of 
error prove meiïectual the party bas the same security, unimpaired, 
with indemnity for damages caused by the delay. It may be said 
that the second class refers to actions in rem, or actions analogous 
thereto, where the possession of particular real or personal property 
is sought, and where by the decree the spécifie property in contre- 
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versy, real or personal, is remanded to the possession of the suc- 
cessful party. Tliat may be so, but not wholly so. The second class 
provides for the case where the property in controversy necessarily 
foUows the suit, not only as in actions in rem, but also as in suits 
on mortgages. It is urged that this expression includes only cases 
where the lien is granted by contract independently of the decree or 
judgment. We do not understand that a lien on land imposed by 
contract is of any greater sanctity or of more binding eflftcacy than 
that imposed by the solemn adjudication of a court; and it may be 
added that a mortgage is merged in the decree of foreclosure. We 
are therefore of opinion that in analogy to the case of mortgages the 
second class comprehends ail cases where the lien is imposed upon 
land, whether by decree, by contract, or by statute. A différent conclu- 
sion was arrived at by Judge Deady in the Holladay Case, 28 Fed. 
117, but we are unable to concur in his opinion. ïhe rendering 
which we give the rule effectuâtes the purpose of the statute, and 
without impairment of the rights of the successful party to the de- 
cree or judgment. The opposite construction would impose unneces- 
sary, and in some cases prohibitory, restriction upon the right of a 
party to a review of an adverse decree or judgment, and give to the 
judgment creditor not only indemnity against the damages sustained 
by the appeal or writ of error, but a better security for his debt than 
that affoided by the decree or judgment. 

We are not asked to, nor are there any circumstances presented 
which would authorize us to, review the discrétion of the circuit 
judge in granting the order complained of. The motion urged upon 
us proceeds upon the ground that he acted in a case where, under the 
rule, there was no room for the exercise of discrétion. This conten- 
tion being erroneous, the motion must be overruled. 

3. The appellant moves the court, because of certain supposed 
grave and important questions of law involving the jurisdiction of 
the trial court as well as the merits of the case, to certify to the 
suprême court for its advice 16 questions presented by the motion, 
which may be classifled as follows: First, whether, upon the face 
of the record, by reason of the allégation of citizenship, the court 
below had jurisdiction to entertain the suit; second, whether in the 
suits in which Pope was appointed receiver of the Chicago & South 
Atlantic Railroad Company, by reason of the allégation of citizenship 
of the parties, there was jurisdiction to entertain those suits; third, 
whether the decrees of those courts can be collaterally attacked; 
fourth, whether the case made by the record falls within the recog- 
nized jurisdiction of a court of equity; flfth, whether the trial court, by 
reason of the absence from the record of certain alleged indispensable 
parties, was without jurisdiction to make the decree appealed from, 
and whether certain contracts between the Indianapolis, Delphi & 
Chicago Railroad Company and the Chicago & South Atlantic Rail- 
road Company were ultra vires. We cannot entertain the proposi- 
tion that parties to a suit may présent such a motion to this court 
as of right. The act creating the circuit courts of appeals provides 
that the court may certify any questions concerning which it desires 
the instruction of that court for its proper décision. Whether a 
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question should be certified resta within tlie discrétion of fhe court, 
but it is not a discrétion the exercise of which may be invoked by a 
party as of right. The certification is for the instruction of ithe 
court upon doubtful questions ; and while in cases of magnitude and 
upon intricate and doubtful questions of law the court upon the argu- 
ment may perhans properly indulge the suggestion of counsel of the 
desirability of the advice and instruction of the suprême court, we 
are compelled to say that this formai motion is not conformable to 
correct Dractice. It cannot be tolerated that the argument of a cause 
may bë tlius split un into sections. If the suggestion of counsel 
may be entertained that a question in the cause should for any rea- 
son be certified, the suggestion must come at the argument of the 
case ilpon îts nierits, when the court can be fully advised whether 
the questions involyed are so intricate and doubtful and essential to 
be resolved that the instruction of the suprême court is necessary or 
désirable. If the présent motion were entertained, it would furnish a 
précèdent for a practice that would seriously interféré with thé prop- 
er dispatch of the business of the court. It may be that upon the 
argument of the cause upon its merits some question may be raised 
which, upon consultation, tlie judges may deem proper to certify. 
We shall reserve the right and discrétion so to do if and when we 
deem it needful to the proper détermination of the cause. We must 
décline at this time to entertain the motion, or to recognize the right 
of à party to challenge our judgment upon the propriety of so doing 
in advance of the argument of the cause upon its nierits. The' mo- 
tion to certify certain questions to the suprême court is overruled. 



ÛNITED STATES MUT. ACC. ASS'N v. EOBINSON. 

(Circuit Court of Appeals, Eighth Circuit. April 13, 1896.) 

No. 696. 

1. Revibw ON Erbor — Gbnbral Findings of Fact. 

Tlie question whether a gênerai flnding on the facts was supported 
by the évidence cannot be consideréd where the blU of exceptions fails 
to State that it contains ail the évidence. 

2. Same— Trial to Codrt without Jury. 

In an action at law tried to the court without a jury, where the flnding 
on the issues of fact is gênerai, and no exceptions are taken to the rulings 
of the court in the progress of the trial, and the complaint states a cause 
of action, there is nothing for . the appellate court to conslder. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

James C. Jones (William C. Jones was with him on the brief), for 
plaintiff in error. 

George H. Sanders, for défendant in error. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. TMs action was brought by Minnie 
Robinson, the défendant in error, against the United States Mutual 
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Accident Association, the plaintiff in error, on a casualty policy of 
insurance issued to Emile 0. Moore, payable, in case of death from 
casualties insured against, "to Jolin P., Jr., and Catherine Moore (his 
son and daughter) or to the siirvivor of them, or, in the event of their 
prior death, according to the by-laws." The complaint alleged "that 
by the terms of said insurance contract, and under the by-laws of 
the défendant association, the said Emile O. Moore liad the right to, 
and did, change the beneflciary under said policy, by designating in 
due form, and in accordance with the by-laws of said défendant as- 
sociation, to the plaintiff' herein, as a substituted beneflciary under 
said policy." The answer set up several défenses, which, in the view 
we take of the case, need not be particularly set ont. A jury was 
waived, and the case was tried before the court, in pursuance of a 
written stipulation signed by the parties, and flled with the clerk, as 
required by section 649 of the Kevised Statutes of the United States. 
The court's flnding on the facts was gênerai in favor of the plain- 
tiff, and judgment was rendered accordingly. 68 Fed. 825. The bill 
of exceptions does not disclose that any exceptions were taken to the 
introduction or exclusion of évidence, or to any other ruling of the 
court in the progress of the trial. At the close of ail the évidence 
the court was asked to déclare "that under the law and the évidence 
the finding must be for the défendant." If it was compétent in any 
case for this court to look into the évidence with a view of deter- 
mining whether a gênerai ûnding of the lower court on the facts 
was supported by the évidence, we could not do so in this case, be- 
cause the bill of exceptions fails to state that it contains ail the évi- 
dence. 

Much of the brief flled in behalf of the plaintiff in error is devoted 
to the discussion of the question whether the défendant in error had 
an insurable interest in the life of Moore, but there is no assignment 
of error raising that question. 

The court was asked to make several déclarations of law based on 
certain alleged facts, or upon facts which the court was asked to 
flnd, ail of which were refused by the court upon the distinct ground 
that the facts were not such as the déclarations requested assumed 
them to be, or as the court was asked to flnd them. The déclara- 
tions werè therefore irrelevant, and rightly refused. 

When the finding of the court on the issues of faet is gênerai, and 
there are no exceptions taken to rulings of the court in the progress 
of the trial, and the complaint states a cause of action, there is 
nothing for this court to consider. The presumption is that the flnd- 
ing was supported by the évidence, the proceedings regular, and the 
judgment valid. Rush v. Newman, 12 U. S. App. 635, 7 C. C. A. 
136, and 58 Fed. 158; City of Plankinton v. Gray, 27 U. S. App. 321, 
11 C. C. A. 268, and 63 Fed. 415. The judgment of the circuit court 
is affirmed. 
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TOMBOY GOLD MINES CO. y. BKOWN et al. 

(Circuit Court of Appeals, Eiglith Circuit. Mardi 23, 1896.) 

' No. 706. 

Appeal— DisMissAL— Suit to Enjoin Tax Sale. 

Tlie payment, wliether voluntary or compulsory, of a tax, pending an 
appeal from a decree dismissing a bill to set aside tlie tax sale and en- 
join tlie maliing of a tax deed, removes ail gi-ounds for the relief prayed, 
and requires a dismissal of tlie appeal. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

E. T. Wells, M. P. Taylor, and John G. Taylor, for appellant 
H. M. Hogg, for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. The appellant, the Tomboy Gold 
Mines Company, âled its bill in equity in the court below against 
the appellees, I. E. Brown and John B. Frasher, as treasurer of San 
Miguel county, Colo., seeking the cancellation of certain tax certifi- 
cates of sale issued by the treasurer of San Miguel county, Colo., 
for certain real property sold for taxes, belonging to the appellant's 
grantors, and praying that the assessment of the property upon 
which the tax sale rested, and the tax sale and certiflcate thereof, 
be annulled, and the treasurer of the county perpetually enjoined 
from issuing tax deeds to the holder of the tax certiflcates. In the 
lower court a demurrer to the bill was sustained, and the suit dis- 
missed, and the complainant appealed. In this court a motion has 
been flled to dismiss the appeal upon the ground that the appel- 
lant has, since taking this appeal, paid the taxes, the collection of 
which the bill seeks to enjoin, and that the tax certiflcates of the 
sale of the property for the taxes hâve been canceled. Thèse f acts 
are fully established by aflQdavits, and are not disputed. The mo- 
tion to dismiss must be sustained. It is well settled that the pay- 
ment, whether voluntary or compulsory, of a tax, to prevent the pay- 
ment of which a bill in equity has been flled, leaves no issue for the 
court of equity to pass upon. The équitable ground, whatever it 
may hâve been, for the relief prayed, ceased upon the payment of the 
tax. Little v. Bowers, 134 U. S. 547, 10 Sup. Ct. 620; Manufacturing 
Co. v. Wright, 141 U. S. 696, 12 Sup. Ct. 103, The motion to dismiss 
îs sustained. 



DEBXEL, SherifC, et al. v. TRUE. 

(Circuit Court of Appeals, Eighth Circuit. March 30, 1S9C.) 

No. 680. 

PrACTICK — CONTINUANCB. 

A continuance is not a matter of right, but one resting in the sov 
judicial discrétion of the trial court, wliose ruling thereon is not a sab,; 
of review In an appellate court. 
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2. Evidence— Telegbams — Proof of Authenticitt. 

It is not eiTor to exclude telesrrams ofïered in évidence wlthout any offer 
to sliow that thev were sent by the parties by whom they purport to be 
sent or received by tbose to whom they puiport to be addressed. 

3. Samb— FoHM DP Objection. 

An objection to a déposition as "improper rebuttal" Is too broad if any 
part of such déposition is proper in rebuttal. 

4. Pkactice oît Afpeal^Qdestions not Raised Below. 

It is the province of an appellate court to review the rulings of the trial 
court on Questions actually brought to the attention of that court and de- 
cided by it. Objections, other than those.goiug to the jurisdiction of the 
court, not nresented to the trial court, will reçoive no attention on appeal. 

5. Samb — Verdict against Evidence. 

An assisnment of error that the verdict of a jury is contrary to the évi- 
dence goes for nothing, unless the bcaten pavty asked for a peremptory 
instruction for a verdict in his favor, at the close of ail the évidence, and 
duly excepted to a refusai to give such instruction. 

In Error to the Circuit Court of the United States for the District 
of Nebraslia. 

John L. Webster, for plaintiffs in error. 

Carroll S. Montgomery (Matthew A. Hall and Dudley R. Horton 
were with him on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. This action was begun on the 19th 
day of March, 1804, in the United States circuit court for the district 
of Nebraska, by Loren W. True, the défendant in error, against John 
C. Drexel, sheriflf of Douglas county, and others, the plaintiiïs in 
error, to recover damages for the alleged conversion of a stock of 
millinery goods. No exceptions were taken to the charge of the 
court. 

It is assigned for error that the court refused to continue the case 
upon an application flled by the plaintiffs in error. A continuance 
is not a matter of right, but is a matter resting in the sound judicial 
discrétion of the loAver court, whose ruling thereon is not the subject 
of review hère. Davis v. Patrick, 12 U. S. App. 629, 635, 6 C. C. A. 
632, 57 Fed. 909; Woods v. Young, 4 Cranch, 237; McPaul v. Rain- 
sey, 20 How. 523. 

Exception was taken to the ruling of the court excluding a certain 
mémorandum or receipt relating to a book containing an inventory 
of the stock of goods in controversy, and showing their value; but 
an examination of the record discloses the fact that the paper was 
afterwards admitted in évidence, and this assignment, therefore, need 
not be further noticed. 

The défendants offered in évidence two telegrams, one pur-porting 
to be sent by the défendant in error Park Godwin, and the other 
purporting to be sent by S. Zeimer & Peldstein to Park Godwin. 
The défendant in error objected to the introduction in évidence of 
thèse telegrams, and the court excluded them. Waiving the con- 
sidération of other objections to their introduction, it is enough to 
say the défendants did not lay, or offer to lay, any foundation for 
their introduction. They did not show, or offer to show, that they 
v/ere sent by the parties by whom they purported to be sent, or that 
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they were received by the parties to whom they purported to be ad- 
dressed. No offerwas made to authenticate them in anymannerwhat- 
erer, and their genuineness was not admitted. They were, therefore, 
properly rejected. Burt v. Railroad Co., 31 Minn. 472, 18 N. W. 285, 
289; U. S. V. Babcock, 3 Dill. 576, Ped. Cas. No. 14,485; Smith v. 
Easton, 54 Md. 138, 145. 

"Objected to as improper rebuttal" was the objection made by tlie 
défendants to the reading of the déposition of the witness Zeimer. 
The objection was properly OTerruled, for the reason that it was too 
broad. It went to the wholé déposition, and a part of it was clearly 
proper matter in rebuttal. Sigler v. McConnell, 45 Neb. 598, 63 N. 
W. 870. Moreover, it is within the discrétion of the trial court to 
admit testimony in rebuttal which ought properly to hâve been given 
in chief. Railroad Co. v. McDonald, 4 U. S. App. 563, 2 C. C. A. 
153, 51 Fed. 178. 

Another contention of the plaintiffs in error is that it appears from 
the state of the pleadings that the défendant Oberfelder had a mort- 
gage on the goods in controversy prior in date to that under which 
the plaintifE claims. No such défense was set up in the défendants' 
answer. The claim, now made for the first time, is founded on an 
averment contained in the plaintiff's reply, which, owing to a clérical 
misprision, is probably susceptible of the construction contended for. 
It is stated in the brief of the défendant in error that certified copies 
of the mortgage disclose that the Oberfelder mortgage is subséquent 
in date to the mortgages under which the plaintiff claims, and con- 
tains a récital that it is made subject thereto. However this may be, 
it is enough to say that no allusion was made to this point in the 
trial court as a ground of défense. The contest in the trial court was 
upon other Unes altogether. It is obvions from an inspection of 
the record that the claim now made for the flrst time has no founda- 
tion in fact, or it would hâve been brought to the attention of the 
lower court. It is equally obvious that, if the point had been sug- 
gested in the lower court, the ground of it would hâve been instantly 
removed by an amendment of the reply. It is the province of an ap- 
pellate court to review the rulings of the trial court on questions 
actually brought to the attention of that court, and decided by it. 
Objections, therefore, other than those going to the jurisdiction of 
the court, not presented to the trial court, will receive no attention 
on appeal. Railway Co. v. Henson, 19 U. S. App. 169, 7 C. C. A. 
349, 58 Ped. 531; Elliott, App. Proc. § 470; Fowler v. Bank, 113 
N. Y. 450, 21 N. E. 172; O'Neill v. Railway Co., 115 N. Y. 579, 22 
N, E. 217; Wilson v. McNamee, 102 U. S. 572; Belk v. Meagher, 104 
U. S. 279; Clark v. Predericks, 105 U. S. 4; Edwards v. Elliott, 21 
Wall. 532; Pearce v. McKay, 45 Neb. 296, 63 N. W. 851; Railway 
Co. V. Dye, 16 C. C. A. 604, 70 Ped. 24, 26. 

The ruling of the lower court denying a motion for a new trial 
cannot be assigned for error; and an assignment that the verdict of 
the jury is contrary to the évidence goes for nothing, unless the 
beaten party asked for a peremptory instruction for a verdict in his 
favor at the close of ail the évidence, and duly excepted to the re- 
fusai of the court tO give the same. 

The judgment of the circuit court is afl8rmed. 
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BAILEY V. MOSHER et al. 

(Circuit Court, D. Nebraska. May 7, 1896.) 

United States Courts— Jubisdiction — Fédéral Question— Action àgainst 
DiBECTORS op National Bank. 

An action against directors of a national banli for damages for inducing 
the plaintifl, by false représentations contained in the reports inade by 
them in accordance witb the statutes and the régulations ot the comp- 
troUer of the currency, to loan money to the bank, which lie lost through 
its insolvency, does not présent a controversy arising under tUe constitu- 
tion or laws of the United States, of which the fédéral courts hâve jui-is- 
diction, either originally or by removal. 

Pound & Burr and Biggs & Thomas, for plaintiff. 
Charles O. Whedon and Deweese & Hall, for défendants. 

SHIRAS, District Judge. This action was begun in the district 
court of Seward county, Neb., it being averred in the pétition that 
the défendants were directors of the Capital National Bank, a cor- 
poration doing business in the city of Lincoln, Neb.; that the de- 
fendants, for the purpose of inducing the plaintiff and others to do 
business with and loan money to said corporation, made pretended 
statements of the condition of the said corporation, its assets and lia- 
bilities (the same being in writing, and copies thereof being attached 
to the pétition); that, relying upon said statements, the plaintiff 
loaned to said corporation various sums of money, amounting in the 
aggregate to the sum of |11,500; that said statements were in fact 
false in many particulars, and were so known to be to the défendants 
when they signed and put forth the statements in question, and that 
said bank was at'*the time wholly insolvent, and in conséquence 
thereof the plaintiff lost the sums of money so loaned as above 
stated; thereupon a cause of action for damages had accrued to the 
plaintiff. The exhibits attached to the pétition show that the writ- 
ten statements declaréd on are reports of the condition of the Capital 
National Bank made by the défendants, as offlcers and directors of 
the bank, under the statutes of the United States and régulations of 
the comptroller of the currency. The défendants, appearing in the 
state court, flled a pétition for the removal of the case into this court 
upon the ground that the controversy was one arising solely under 
the provisions of the constitution and laws of the United States, and 
was therefore removable into the fédéral court, regardless of the fact 
that the plaintiff and défendants were citizens of the same state. 
The state court refused to grant an order of removal, but défendants 
caused a transcript of the record to be flled in this court, and the 
case is now before this court upon a motion to remand. 

It is now well settled that under the provisions of the act of 1887, 
as amended by the act of 1888, a case cannot be removed from a 
state to the fédéral court, upon the ground that the controversy is 
one arising under the constitution and laws of the United States, 
unless it is made clear upon the face of the pétition or bill flled by 
the plaintiff that in fact the controversy sought to be adjudicated is 
one arising under the fédéral constitution or statutes. Metcalf v. 
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Watertown, 128 U. S. 586, 9 Sup. Ct. 173; Mining Co. v. Turck, 150 
U. S. 138, 14 Sup. Ct. 35; Tennessee v. Union & Planters' Bank, 152 
U. S. 454, 14 Sup. Ct. 654. From the ruling inade by tlie court of 
appeals for tiiis circuit in Bailey v. Mosiier, 11 C. G. A. 304, 63 Ped. 
488, it follows that actions based upon the express provisions of the 
banking act présent controversies arising under the laws of the 
United States, but the same are only maintainable, after a bank ha s 
gone into insolvency, in the name of the receiver. In Hayden t. 
Thompson, 17 0. 0. A. 592, 71 Fed. 60, it was furthermore ruled by 
the same court that a person legally injured by the wrongful acts 
of the offlcers and directors of a national btfnk, and which acts create 
causes of action under the principles of the common law, may count 
on the common-Iaw liability for damages caused him. Actions of 
this character, however, would not présent controversies arising 
under the laws of the United States, and of them the fédéral 
courts could not hâve jurisdiction, either originally or by removal, 
if they were between citizens of the same state. The pétition in the 
case now before the court is clearly based, not upon the provisions 
of the national banking act, but upon a liability claimed to arise 
under the principles of the common law; and, as the requisite 
diversity of citizenship does not exist to justify a removal on that 
ground, it must be held that the state court rightfully refused to 
order a removal of the case. 



COLER V. GRAINGER OOUNTÏ et al. 

(Circuit Court of Appeals, Sixtli Circuit. April 14, 1S9G.) 

No. 368, 

1. CiJRCUiT Court dp Appeals— Jurisdiction. 

When the record upon an appeal from the circuit court to the circuit 
court of appeals présents both a question as to the jurisdiction of the 
former court, and other questions, whiçh. If the circuit court is found to 
hâve had jurisdiction, must be disposed of. the court of appeals has 
jurisdiction of the appeal, and must consider the question of the jurisdic- 
tion of the circuit court, although that court has dismlssed the case for 
want of jurisdiction, and the circuit court of appeals act provides (section 
5) that, where the question Is alone of jurisdiction, it is to be certified 
to the suprême court. 

8. Circuit Court — Jurisdiction — Diverse Citizenship— Assignment op Chose 
IN Action. 

The county of G., Tenn., under législative authority, subscribed for 
$75,000 of stock of the M. R. R. Co., a Tennessee corporation. Thls sub- 
scription, together with the stock for which it was made, was assigned 
to the contractors for the construction of the road, and by them assigned 
to a New York bank as securlty for a loan. The bank, upon default in pay- 
ment of the loan, sold the subscrlption and stock, at public sale, to a citi- 
zen of New York, by whom It was assigned to one C, a citizen of New 
Jersey. C. brought suit in a fédéral court against the county to enforce 
the subscrlption, and compel it to take the stock and levy a tax to pay 
therefor. By an amendment to the bill he set up the appolntment as 
receiver of the railroad of one S., a citizen of Ohlo, whom he made a 
party to the suit, and alleged that the légal title to the subscrlption had 
passed to S., by virtue of his appolntment, and that he was bound, pur- 
suant to a contraot of the railroad company, to collect the subscrlption 
for the benefit of the assignée, and to bring suit for that purpose, but had 
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refused to do so. This suit was dismissed for want of jurisdiction. 
Eeld that, under section 1 of tlie aet of Marcti 3, 1875, as amended by 
the acts of Mardi 3, 1887, and August 13, 1888, tlie circuit court liad no 
jurisdiction of the suit to enforce a contract originally made between 
two citizens of Tennessee, and tlie first assigument of wliicli was voluu- 
tary, even if the subséquent sale by the New ïorli banli was to be re- 
garded as forced by opération of law. 

8. Samk — Propbk Parties— Receivkr. 

Held, further, that the naked légal title to the subscription did not pas» 
to S. by vlrtue of his appointment as reeeiver of the railroad compauy,— 
not being essential to the proper diseharge of his duties as sucii,— nor 
was he bound to perform the company's agreement to sue for the beuefit 
of its assignée, and, accordingly, that S. was not a necessary or proper 
party to the suit, and his présence could not give jurisdiction to the féd- 
éral court 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Eastern District of Tennessee. 

This is an appeal from a decree of the circuit court of the United States 
for the Northern division of the Eastern district of Tennessee dismissing 
a bill flled by William N. Coler, Jr., against the county of Grainger and T. 
J. Smith, reeeiver of the Morristown & Cumberland Gap Railroad Company, 
appointed in another proceeding in the same court entitled "John Coleman 
vs. The Morristown & Cumberland Gap R. R. Co. et al." Coler's bill wàs 
based upon a written contract of subscription for $75,000 of the par value 
of the capital stock of the Morristown & Cumberland Gap Railroad Company, 
entered Into, as alleged, by the county of Grainger, by its proper ofïicers, and 
■with due législative authority. The bill averred that the railway Company 
was organlzed under the laws of Tennessee for the construction and main- 
tenance of a railroad from Morristown, in Hamlin county, Tenn., through 
Grainger county, to a connection with the Knoxville, Cumberland Gap & 
Louisville Railroad, which was already constructed and in opération in the 
western part of said Grainger county; that this subscription was a consid- 
ération for the construction of the road; that the road was constructed, 
and that the contract of subscription, having been fulfilled on the part of 
the railroad company, was binding upon the county; that the railroad Com- 
pany had assigned the contract of subscription, together with $75,000 of the 
par value of the stock, to Allison, Shafer & Co., the principal contractors 
in the construction of the road, to enable them to t)orrow money for the com- 
pletion of the road; that this was done with the knowledge and consent of 
Grainger county; that Allison, Shafer & Co. borrowed a large sum of money 
from the Western National Bank of New York, and deposited tlie contract 
of subscription as collatéral to secure payment of the same; that after- 
wards, when the debt was due and not paid, the bank sold the subscription, 
with the stock attached, to Jordan L. Mott, a citizen of New York; that tlie 
sale was public, and under the laws of New York providing for, authorizing, 
and regulating the same, and judicial in character, and by virtue thereof 
the said contract of subscription, and said stock, with ail rights thereunder 
against said county of Grainger, and charged with the same trusts in favor 
of said county of Grainger, passed to said Jordan h. Mott, Jr., who was and 
is a citizen of New York; that on February 26, 1894, said Mott transferred 
the stock and contract of subscription to the complainant, a citizen of New 
Jersey at the date of the trausfer to him, and who still remaius such; that 
the county refused to take the stock and pay for same. The complainant 
asked a decree adjudging the obligation of the county upon the subscription, 
and compelling it, by decree of spécifie performance, to take the stock, and 
to levy the tax and pay the same as provided by the law of tlie state of 
Tennessee, or to issue bonds at the élection of the county. By way of amend- 
ment to the bill the complainant further alleged that on May 20, 1892, John 
Coleman, a nonresident of Tennessee, and a citizen of another state, flled 
his original ereditor's bill against the Morristown & Cumberland Gap Rail- 
road Company in tlie circuit court of the United States for the same dis- 
trict and division, alleging that the railway company was indebted to him> 
V. 74F.no. l — 2 
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and tliat It was insolvent, and asldng that its affairs be wound up as an in- 
solvent corporation, and that the court take jurisdiction of the same, and 
direct that its affairs should be wound up In sald cause; that the court ap- 
polnted T. J. Smith, of the State of Ohio, to be the permanent receiver of the 
Morristown & Cumberland Gap Railroad Company, and of the property and 
assets of the railway company, and directed him to take charge and posses- 
sion of ail the property, real and personal, of the sàid railway company; 
that Smith at once qualified and took charge of the railroad and its assets, 
and still retained the same, and was then acting as such receiver, under an 
order of the court, and that the suit was still pendiug in the court, and undis- 
posed of; that the court having further ordered that ail parties having 
claims against said insolvent railway company should flle the same thcrein, 
and that they should be, and they were, and still were, enjoined from pro- 
ceeding against said insolvent railway company or its property, or other as- 
sets, otherwise and elsewhere; that on the 31st of Jauuary, 1894, a decree 
was pronounced in the court adjudging a large portion of claims to be liens 
upon sald road, and the remainder were adjudged to be gênerai claims 
against the said railroad company, and said railroad was ordered to be sold 
to satisfy said lien claims flrst, and it was directed that any surplus should 
be applied to the gênerai debts, but that the sale had not yet been made; 
that the subscription to the capital stock of the railroad by the county had 
been made wlth the Morristown & Cumberland Gap Eailroad, and the légal 
right to the same, and to bring action thereon, was vested in the said railroad 
company, but was now vested in the said T. J. Smith, as receiver as afore- 
said, by virtue of his appolntment by this court; that in equity the subscrip- 
tion was due tq complainant, and that it was the duty of the receiver to col- 
lect the subscription from Grainger county for the beneflt of the complain- 
ant; that the railroad company had contracted with Shafer, Allison & Go. 
to collect this subscription, when due, for the beneflt of their a,ssignees, and 
that the complainant was advised and insisted that the said T. J. Smith, 
representlng the railroad company under the orders of the court, was bound 
to bring said suit, and that he had wholly failed and neglected, and still 
refused, to institute any légal proceedings, or to take any légal steps, to col- 
lect the subscription, though speclally requested thereto; that the remedy 
of complainant at law to recover was embarrassed; that the receiver was 
a necessary . party to collect the subscription, but, on account of his sald re- 
fusai, complainant was without remedy, except in a court of equity. A de- 
murrer was filed to the original bill before amendment. Thereupon the 
amendment already described was flled by leave of court granted as follows: 

"In the Circuit Court of the United States for the Northern Division of the 

Eastern District of Tennessee. 
"John Coleman vS. Morristown & Cumberland Gap R. R. C6. (No. &42 and 
954), and Wm. N. Coler, Jr., vs. Grainger County (No. 1,001). 
"The cottiplainant, Wm. N. Coler, in the second cause above named. No. 
1,001, upon application for that purpose, and for sufflcient reasons appearing 
to the court, Is allowed to amend his original bill by adding a sixth paragraph 
thereto, which shaU follow the fifth paragraph of the bill, and précède the 
prayer thereof. ' Said amendments relate to the receiver of the Morristown 
& Cumberland Gap Railroad Company, and make him a défendant to said 
bill, and are accordlngly made by inserting sald amendments on the face 
of sald original bill. And said original bill is further allowed to be amended 
by inserting the name of the said T. J. Smith, as one of the défendants, in 
the captlon of said bill, and also by striking out of the fourth paragraph Of 
said bill the following words: 'And agreed to take said stock and to pay 
said subscription to the holders thereof, when said road was completed.' 
It is further ordered that this order be entered in the said flrst above-named 
cause of John Coleman against the Morristown & Cumberland Gap Railroad 
Company, et al.; and the injunction granted in said flrst above-named cause 
against bringing suits against said receiver is so far modifled as to allow the 
said bill of the said Wm. Coler to be flled against said receiver and said 
county of Granger as said original bill is now amended, in the nature of a 
pétition of iûtervention in the said insolvent proceedings of John Coleman 
agains,+. Morristown & Cumberland Gap Railroad Company et al." 



COLEK V. GEAINGER COUNÏY, 19 

Smith, the receiver, flled an answer to the bill, In wliicli he admitted the 
subscrlption, and did not deny the assignment, but asked for proof thereon. 
He further admitted the demand upon him to bring the suit, and his refusai 
to do so. The county of Grainger submltted a demurrer on the following 
grounds: First. "There are no tacts stated and set forth in the original 
and amended bills which authorize this court to take jurisdictlon of the de- 
mands therein sued upon, either on account of the character and nature of 
the demanda, or the citizenshlp of tlie parties. Second. ïhe complainant 
seelis In his said original and amended biUs to recover the contents of a con- 
tract which it is alleged the défendant Grainger county made with the Mor- 
ristown & Cumberland Gap Rallroad Company, a corporation created under 
the laws of Tennessee, and a citizen of that state, by subscrlption to its cap- 
ital stock in the sum of $75,000, payable in cash, or bonds of the défendant, 
claiming to hold and own said contract as assignée of the said rallroad Com- 
pany, when this court is expressly prohlbited from taking cognizance of such 
a chose In action by act of congress of Maich 3, 1887, because no suit could 
hâve been prosecuted in this court to recover the said contents if no assign- 
ment or transter had been made. Third. Because it appears that the com- 
plainant has a clear, adéquate, and complète remedy at law to recover upon, 
and enforce the performance of, the contract sued upon, and no sufflcient 
reason is shown for the Interposition of a court of equity In his behalf. 
Fourth. Défendant demurs to so much and such part of the said original 
and amended bills as seek to compel it to issue bonds in payment of its al- 
leged subscrlption to the capital stock of the Mori'istovcn & Cumberland GaiJ 
Rallroad Company, because the statutes contained in the Code of Tennessee 
(sections 1278-1296), under which the proceeding for said subscrlption was 
had, do not authorize counties to issue bonds for said purpose, and with- 
out such authority the défendant cannot do so." 

In the Coleman case the amended bill, as an intervening pétition, was 
dlsmissed on the ground that the matters therein sought to be litigated were 
foreign to the purpose of the Coleman suit, and also that the court had no ju- 
risdictlon to enforce the judgment sued upon by pétition. The dismissal was 
without préjudice to bring another suit. In the Coler suit the following 
entry was made: "Came the complainant, by solicitor, and moved the court 
to proceed with this cause under origlual bill, as amended, as an original 
or dépendent bill, which motion is overruled and disallowed. Thereupon 
ihis cause came on to be heard before the Honorable Charles D. Clark, 
judge," etc., "sitting in equity, upon the original bill of the complainant, the 
amendment made thereto, and the demurrers filed by the défendant to the 
original bill, and to It as amended; and it appearing to the court from the 
amendment made to his bill, and the proceedings had thereon in the case 
of John Coleman vs. Morrlstown & Cumberland Gap Rallroad Company, that 
the complainant had filed the same as a pétition of intervention in the cause 
now pending in this court, of John Coleman vs. the Morrlstown & Cumber- 
land Gap Rallroad Company, and has thereby elected to abandon it as an 
original bill and proceeding in this court, and conceded the demurrer flled 
by the défendant on account of want of jurisdictlon in this court over the 
subject-matter in controversy to be good in law, which is also the judgment 
of this court, and that for thèse reasons the suit should be dlsmissed, the 
court Is pleased to order, adjudge, and decree that the said demurrer be sus- 
tained, and that the complainant's bill be, and the same is hereby, dlsmissed, 
and that the défendant Grainger county recover of Wm. N. Coler, and Tem- 
pleton & Gates, his seeurity on his prosecution bond, ail the costs of this 
cause, for which exécution shall issue." 

From this decree the défendant filed his assignments of error, as foUows: 
"(1) On July 26, 1895, said United States circuit court entered a decree in 
said cause, nunc pro tune as of March 20, 1895, dlsmissing complainant's 
bill, and adjudging costs against complainant, and holding that the amend- 
ment to his bill made by complainant by leave of court on January 2, 1895, 
was an abandonment of the same, and that complainant 'thereby elected 
to abandon it as an original blU and proceeding in this court, and conceded 
the demurrer filed by défendant on account of want of jurisdictlon in this 
court over the subject-matter in controversy to be good in law, which is also 
the judgment of this court' This holding and decree was manlfest error 
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because sald amendment only made T. J. Smith, reeeiver of the Morristown 
& Oumberland Gap Railroad, a défendant, and showed that sald reeeiver 
had been appointed in the insolvent case of John Coleman against the Mor- 
ristown & Oumberland Gap Railroad Company in this court, and prayed to 
be allowed to file sald bill, as amended, in the nature of a pétition of inter- 
vention In said insolvent proceedings, and then praj'ed full relief on the bill, 
as amended, against Grainger county and against said reeeiver. ïhis amend- 
ment was allowed to be made, and new process was awarded by the court, 
on said January 2, 1895, and was not an abandonment of said original bill, 
but simply brought said reeeiver properly before the court in said cause. 
(2) Said judgment of the court in sustaining said demurrer was further erro- 
neous because said original bill, as amended, showed that the property sued 
for, viz. the subscription of Grainger county set eut in the bill as amended, 
was legally, and by judgment of this court in said insolvent proceedings, in 
the custody of said reeeiver, theright of action for said subscription was in 
said reeeiver, who was an otîicer of this court, and was therefore al'proper 
party to said suit, and could only properly be sued in this court, and by 
leave of this court, in référence to said asset. (3) Said bill further showed 
that the légal title in said subscription, and right of action therefor, had to 
pass to and was vested in said reeeiver by judgment of this court, — that is, 
by opération of law, under the judgment appointing him to said receivership, 
^and as said reeeiver was at that time an ofïicer of the court, and eould sue 
in this court, so could complainant, wlio owned the équitable interest in said 
subscription. (4) Said bill further showed that the complainant owned the 
équitable right and interest in said subscription by public sale under the laws 
of New York, which was therefore judieial in charaeter, and passed to com- 
plainant the right to receive said subscription by opération of law, and not 
by voluntary assignment. (5) The subscription of Grainger county to the 
Morristown & Oumberland Gap Railroad, which is set out in the bill, was 
and is valid, authorized by the statute law of the state of Tennessee, and 
binding on said county, and said demurrer should also hâve been overruled, 
and défendants should hâve been required to answer said bill and amend- 
ment. (6) The court erred by the deeree of Mareh 18, 1895, in the said in- 
solvent case, in dismissing said bill and amendment, and treating the same 
as an ordinary inten'ention in said insolvent case, and as an abandonment 
of ail rights thereunder." 

After Smith, reeeiver, had flled his answer, it appeared that, in the suit 
in which he had been appointed, the railroad company made application to 
give bond for the payment of Ooleman's claim, and to hâve the reeeiver dis- 
charged. This was done. After the reeeiver of the fédéral court had been 
discharged, Shields was appointed reeeiver by the ehancery court of the 
First ehancery district in Tennessee on a proceeding by another créditer 
of the railroad company, and Shields, as reeeiver, went into possession. 
Subsequently the fédéral court, upon application made in the Coleman suit, 
appointed one Whitney as temporary reeeiver. Whitney ousted Shields from 
possession. Shields, by intervening pétition, appeared in the fédéral court, 
and raised the question of the jurisdietion ôf the fédéral court to put Whitney 
in possession after he (Shields) had taken possession of the assets and prop- 
erty of the road under the state court order. The fédéral circuit court denied 
the prayer of the state court receiver's pétition, and held that the fédéral 
reeeiver was properly in possession. Shields appealed from this order to the 
suprême court of the United States (15 Sup. Ot. 570), and that court upheld 
his claim, reversing the order, putting Whitney in possession, and directed 
that the assets and property of the road be turned over to Shields, as reeeiver 
of the state court. 

Templeton & Gates (Price & Klutz, of counsel), for apellant. 
Wm. S. Dickson and Shields & Mountcastle, for appellees. 

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

TAFT, Circuit Judge (after stating the facts as above). It is 
first objected that this court has no jurisdietion of the appeal hère 
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taken, because it présents only the question of the jurisdiction of 
the court below. The argument is that by section 5 of tlie court of 
appeals act, where the question is alone of jurisdiction, it is to be 
certifled to the suprême court, and by section 6 of the same act 
the court of appeals is given jurisdiction only in those cases of ap- 
peal and error not provided for in section 5. It has been held that, 
where the only question ràised upon the record before the court of 
appeals is a question of jurisdiction of the court below, the appeal 
must be dismissed, because the court of appeals is not vested with 
jurisdiction to consider that question onlv. Manufacturing Co. v. 
Barber, 9 C. 0. A. 79, 60 Fed. 4G5; Railroad Co. v. Mevers, 10 C. 
C. A. 485, 62 Fed. 371; Allen v. Strong, 17 C. C. A. 124, 70 Fed. 
273; U. S. V. Severens, 18 C. 0. A. 314, 71 Fed. 768. The motion 
to dismiss the appeal, however, cannot be sustained in the case at 
bar, because the record does présent questions other than that of 
the jurisdiction of the circuit court. This is quite évident from the 
assignments of error. It is true that the court below dismissed 
the bill for want of jurisdiction, but this court could not dispose of 
the case, should it disagree with the court below on the question 
of jurisdiction, without proceeding to consider the other grounds 
stated in the demurrer to the amended bill, which questioned the 
equity of the bill, and the validity of the county's subscription for 
stock. In such a case it is quite clear that an appeal lies to this 
court, and that, ex necessitate, this court must consider the ques- 
tion of jurisdiction in order that it may proceed to décide the other 
questions raised upon the merits. Railroad Co. v. Meyers, 10 C. C. 
A. 485, 62 Fed. 371. We are therefore brought to the question 
whether there was in fact jurisdiction in the court below to enter- 
tain the bill. Section 1 of the act of March 3, 1873, which fixed tlie 
jurisdiction of the circuit court of the United States, as amended 
by the açts of îilarch 3, 1887, and August 13, 1888 (25 Stat. 433). 
contains this provision: 

"Nor shall any circuit or district court liave eognizauce of any suit, exeept 
upon foreign bills of exchange, to recover tlie contents of any promissory 
note or other chose in action in favor of any assignée, or of any subséquent 
holder if such Instrument be payable to bearer and be not uiade by any cor- 
poration, unless such suit might hâve been prosecuted in such court to re- 
cover the said contents If no assignaient or transfer had been made." 

This clause has been construed by several circuit courts of the Unit- 
ed States, and its effect has been held to be to prevent jurisdiction 
of the circuit and district courts in ail suits by an assignée of 
a chose in action, exeept where the chose in action is a foreign 
bill of exchange, or where it is founded on an obligation 
made by a corporation that is payable to bearer, and is negotia- 
ble by mère delivery. Wilson v. Knox Co., 43 Fed. 482; Newgass 
V. City of New Orléans, 33 Fed. 196; Jackson «& Sharp Co. v. 
Pearson, 60 Fed. 113. A contract to pay money for stock is a 
chose in action, within the meaning of this section. The term "chose 
in action" is one of comprehensive import. It includes the infinité 
variety of contracts, covenants, and promises which confer on one 
party the right to recover a personal chatte! or sum of money from 
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another by action. Sheldon v. Sill, 8 How. 449; Gorbin v. Black 
Hawk Co., 105 U. S. 664> 665. The original parties to the chose in 
action were both citizens of Tennessee. The obligor, Grainger 
county, was a corporation of that state, and the railroad was a 
corporation organized under its laws. The chose in action passed 
by Toluntary assignment to the principal contractors of the rail- 
road Company; from them to the Western National Bank, as col- 
latéral, by voluntary assignment from the bank, through a public 
sale, to a citizen of New York; and from him to a citizen of New 
Jersey. It is sought to bring the case within an alleged exception 
to the statute by contending that the transfer of title was, by opéra- 
tion of law, like that from an intestate to his administrator, be- 
cause it is said in the bill that the sale by the Western Bank of the 
stock to Mott, a citizen of New York, was a judicial sale. This 
contention is obviously untenable. The original assignment was to 
the principal contractors, and by them to the bank. Thèse assign- 
ments were voluntary. The subséquent changes of title, whether 
forced by opération of law or voluntary, could hâve no effect to 
avoid the opération of the statute, even if it be conceded that a 
transfer of title by opération of law does not corne within its terms. 
If such an exception could be upheld, it certainly could only apply 
to a transfer of title by opération of law from the original holder of 
the chose in action, — the original obligée under its terms. 

But the jurisdiction under the bill is sought to be upheld on an- 
other ground. It is said that Smith, the receiver, was a necessary 
party to the bill, because he held the légal title to the subscription, 
and that the action must be brought in his name, for the benefit of 
the équitable owner, and is therefore one arising under the laws of 
the United States within the décision of Railroad Go. v. Gox, 145 U. S. 
593, 12 Sup. Gt. 905. There is an averment in the bill that in 
the original contract of assignment it was agreed that the company 
should enforce the payment of the stock for the benefit of their 
contractors or their assignées, and that, as ail assets of the com- 
pany had passed into the hands of the receiver, it was the duty of 
the receiver to carry out this contract, and bring the suit for the 
benefit of the complainant. It is true that by the order of the court 
the receiver was vested with the power and right and title, so far 
as it was necessary, to take possession of the railroad, to operate 
it, and to assert the company's title to any property in the hands of 
others. But the company had nothing except the naked légal title 
to the subscription. It had parted with ail its bénéficiai interest. 
The naked légal title did not pass to the receiver, because it was 
not essential to the proper discharge of, his duties as receiver. Beach, 
Rec. § 195. Nor was there any ground for applying to the receiver 
to bring the suit on the subscription which the company had failed 
to bring. The receiver was not obliged to pay the claims against 
the company, or to perform its contra cts. If the company had not 
complied with its contract to enforce the subscription, there might 
possibly be a cause of action for damages, and a claim against its 
estate to be filed with the receiver, but it did not lie within the power 
of the court of equity to compel a compliance with the agreement 
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to collect the subscription. The remedy at law for the breach would 
bave been quite adéquate. If it bad been necessary in the action 
that the owner of the naked légal title to the subscription should be 
made a party, then it would hâve been within the power of the 
court of equity to bring in such party; but it was unnecessary hère, 
because the subscription was not to be sold as property. And, even 
if it had been necessary, the company, and not the receiver, would 
bave been the proper party, because the naked légal title had not 
passed to the receiver. In enforcing the subscription in equity, 
however, the assignée could recover without the présence of the 
holder ojf the légal title. It is manifest, then, that the receiver was 
made a party merely to create an excuse for fédéral jurisdiction, and 
not because his présence was necessary or useful. His présence as 
a mère nominal and unnecessary party could not give the court ju- 
risdiction in a cause of action which was otherwise not within its 
cognizance. This conclusion makes it unnecessary for us to con- 
sider the eflect of the décision of the suprême court of the United 
States as to the want of jurisdiction of the fédéral circuit court in 
the Coleman case to appoint Whitney a receiver. The decree of 
the circuit court dismissing the bill for want of jurisdiction is af- 
firmed, at the costs of the appellant. 
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(Circuit Court of Appeals, Seveiitb Circuit. May IC, 189C.) 

No. 281. 

1. Equity JuBisDroTioN — Enjoining Collection op Default JuDaMENT — 

AVBKMEKTS AS TO NOTICB. 

In a suit by a foreign Insurance corporation to enjoin tlie enforcement 
of a default judgment against it, mère allégations that service was made 
on agents not authorized to receive the saine, instead of upon tho duly- 
autliorized state otticer, and that défendants "remaiued silent," and "con- 
cealed" tlie fact of such service, until after the end of the term at which 
the judgment was rendered, are not sufflclent grounds for granting an in- 
junction, in the absence of any averment that complainant did not in 
fact hâve any knowledge of the suit in time to malie a défense. 

2. Samk — Showing Depbksb on Mbrits. 

The enforcement of a default judgment will not be enjoined by a fédéral 
court when there is color of clalm that due service was made, that the 
complainant had notice, and that the cause of action was founded on a 
liquidated and prima facie demand. unless complainant also shows a good 
défense on the merits. White v. Crow, 4 Sup. Ct. 71, 110 U. S, 183, and 
Ableman v. Roth, 12 Wis. 81, foUowed. 

3. Fedbral Courts— Equitv Jukisbiction — State Statutbs. 

Although a State statute cannot restrict or limit the equity powers of 
the fédéral courts, yet Its provisions may be justly observed, to the ex- 
tent to which the court is authorized to exercise a discrétion, within the 
gênerai rules of equity jurisprudence. Cowley v. Railroad Co., 16 Sup. 
Ct. 127, 159 U. S. 569, foUowed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

The Massachusetts Benefit Life Association, appellant, is a corporation 
of the State of Massachusetts, engagea in the business of "llfe Insurance 
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on the assessment plan," and had complied with the requirements of an aet 
of the gênerai assembly of the state of Illinois, approved June 22, 1893, 
■which authoi-ized Its transaction of business in that state, and was operating 
therein accordingly. The appellee John C. Lolimiller, at the Marcb term, 
1895, of the circuit court for Adams connty, in that state, had obtained entry 
of a judgment on default against the appellant for $3,030 and costs, upon a 
déclaration in assumpsit, on a policy of $3,000 issued by the association in 
favor of Lohmiller on the life of his wife, Kate Lohmiller, since deceased. 
After the expiration of the term of the state court the association filed its 
bill In chancery in the circuit court of the United States for the Southern 
district of Illinois, to enjoin ail proceedings for the enforcement of the Judg- 
ment so entered, and applled for a temporary injunctlon in accordauce 
with the prayer of its bill. ïhe hearing of the application was had upon the 
bill and amendments thereto,— including an amendment which alleged tliat 
B. K. Durfee, Insurance commissioner of the state of Illinois, would proceed 
to revote the authority of the association to transact business in the state 
unless such pretended judgment was satisfled, and praying that he be made 
party défendant and restrained from such action,— and upon the several an- 
swers flled, and certain lestimony preserved in a bill of exceptions. The in- 
junctlon was denied, and this appeal is from the order thereupon. Aside 
from its formai allégations, and certain statements of design to cheat, wrong, 
and defraud the complainant, the bill of complaint allèges a single ground 
for relief against the judgment at law, namely, that It is invalid for want of 
légal service of the summons upon the défendant therein; that pursuant 
to a requirement in that behalf of the act referred to, for its admission to 
transact business in the state of Illinois, the association had appointed, in 
writing, the proper ofiicer of that state, designated by the act, to be its "true 
and lawful attorney, upon whom ail process In any action or proceeding 
against It may be served, and had no other attorney or person within tlie 
state upon whom process might lawfully be served"; that, disregarding 
siich provision and appointment, the summons in the action was served upon 
William 0. Abrams and Mathew Jansen, as agents of the association, who 
"were not persons upon whom service of process might lawfully be made 
within the state," and made no service upon the oflicer so appointed. It is 
further alleged that such service was made by direction of the plaintiff in 
the action, and his attorney, with fuU knowledge of the premises, "and for 
the purpose of coneealing" from the complainant "the fact that a suit had 
been filed and commenced"; that they concealed "from the court the fact 
that valid service of summons in said alleged suit had not been made," and 
procured judgment by default; that they remained silent, and concealed 
from the complainant the fact of such action, until the expiration of the 
term at which the judgment was rendered. The act of the gênerai assem- 
bly approved June 22, 1893, provides for the incorporation of "life and acci- 
dent Insurance companies on the assessment plan," and for "control of 
such companies in this state and other states doing business in this state," 
and, by its twenty-second section, requires that everj' such corporation doing 
business in the state shall appoint, in writing, the audltor of public accounts, 
or his successor in office, "to be its true and lawful attorney, upon whom ail 
process in any action or proceeding against it be served," with an agreement 
that service so made "shall be of the same force and valldity as if served 
on the corporation, and that the authority shall continue in force so long 
as any liability remains outstanding against the corporation" in the state. 
The auditor is required to glve to the corporation immédiate notice when 
process is so served, to forward a copy, and to keep a record showing 
"the day and hour when such service was made." By the practice act of 
Illinois (paragraph 5, c. 110, 2 Starr & C. Ann. St. p. 1777), gênerai provision 
Is made for seiTlce of process upon an incorporated company, which allows 
service upon "any agent of said company found in the connty," if the prési- 
dent shall not be found therein; and this provision is applicable to foreign 
corporations engaged in business lu the state, as interpreted by uniform 
décisions of the suprême court. See Johnson v. Insurance Co., 11 Biss. 452, 
15 Fed. 97. By the gênerai act concerning corporations (paragraph 26, c. 
32, 1 Starr & C. Ann. St. p. G19), it is provided that foreign corporations doing 
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business In the state "shall be subject to ail the liabilities, restrictions ànd 
duties that are or may be imposed upon corporations of lilîe character or- 
ganized under the gênerai laws ot tliis state, and slia41 bave no other or 
greater powers." 

Clark Varnum, for appellant. 
James N. Sprigg, for appellees. 

Before WOODS and JENKINS, Circuit Judges, and SEAMAN, 
District Judge. 

SEAMAN, District Judge, after tlie statement of the case, deliv- 
ered the opinion of the court. 

By this bill the complainant invokes the equity jurisdiction of the 
circuit cour-t of the United States for a decree pronouncing a judg- 
ment obtained against the complainant upon parported default in 
the circuit court of Adams county, 111., "to be null and void, and to 
hâve been rendered without due, légal, and proper process," and en- 
joining any enforcement of said judgment. If redress can be grant- 
ed upon the allégations contained in the bill, it is manifest that an 
injunction is necessary to niake it effectuai. The appeal is taken 
from an order denying the preliminary injunction prayed for, after 
a hearing upon the bill of complaint and amendments, the sereral 
answers, and certain testimony. The arguments of counsel are main- 
ly directed to two propositions which are asserted on behalf of the 
appellant as ground for intervention against the judgment, substan- 
tially as follows: First. That the chancery powers of the fédéral 
court are sufficient to grant this relief in favor of a judgment de- 
fendant who is not a citizen of the state, and was not subjected to 
the jurisdiction of the state court by légal service of its process, 
when the statutory time had expired witliin which an application 
could there be made to open the judgment; that the fact of the al- 
leged invalidity of service is concealed of record by the absence of 
any allégation showing that the corporation défendant is either for- 
eign, or engaged in "life Insurance on the assessment plan"; and 
that the failure to disclose want of jurisdiction upon the face of the 
record renders the appellant remediless, without the aid of equity. 
And it is urged that the prohibition upon the fédéral courts against 
granting injunctions to stay proceedings in any court of the state, 
— which is preserved in section 720 from the judiciary act of 1793, 
— as interpreted in récent décisions by the suprême court, does not 
operate to bar the jurisdiction of equity to deprive a party of the 
beneflts of a judgment so obtained; citing Marshall v. Holmes, 141 
U. S. 589, 12 Sup. et. 62, and other cases. Second. That the stat- 
ute of Illinois under which this corporation was admitted to trans- 
act business in the state prescribes the appointment of the auditor 
as its agent to receive service of process when suits were brought 
therein, and that, such appointment having been made, this spécial 
provision was exclusive of ail other methods of service; that the 
service in question, made, ostensibly under the gênerai statute, upon 
an agent not so authorized to receive service, was of no effect to con- 
ter jurisdiction, but was intended to impose upon the state court, 
and obtain inéquitable advantage over the défendant, and accom- 
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plisbed that purpose. The prayer of this bill could be granted only 
upon an affirmance of both thèse propositions, but whether they are 
ti'ue need not be considered, because the bill is defective in other 
fundamental requisites. 

The writ of injunction is aptly called the "strong arm of equity." 
It must be employed only for the enforcement of rights, or the pré- 
vention of wrongs, in accordance with the principles of equity, aad 
in cases which are clearly of équitable cognizance. The exercise of 
the power is one of great delicacy, and requires strict adhérence to 
the well-settled rules by which it is limited and guarded against 
abuse. This caution is of spécial importance when it is sought to 
enjoin proceedings upon a judgment in another court. As remarked 
in Truly v. Wanzer, 5 How. 141, 143, an injunction — 

"Never should be permitted to issue when It is even suspected that it will 
be prostituted to the unworthy purpose of delaylng, vexing, and harassing 
suitors at law in the prosecutlon of their Just demands." 

The elementary rule which must goTern bas been repeatedly de- 
clared by the suprême court, that: 

"A court of equity does not interfère wlth judgments at law unless the 
complainant has an équitable défense of which he could not avail himself 
at law, because It did not amount to a légal défense, or had a good défense 
at law which he was prevented from availing himself of by fraud or acci- 
dent, unmixed with négligence of himself or his agents." Hendrickson v. 
Hinekley, 17 How. 443, 445; Knox Co. v. Harshman, 133 U. S. 152, 154, 10 
Sup. et. 257. 

The application must rest upon clear and unqualifled equities, and 
"not upon any mère légal grounds." 3 Pom. Eq. Jur. § 1361. In 
the language of Lord Redesdale: 

"It is not sufficient to show that injustice has been doue, but that it has 
been done under circumstances which authorize the court to interfère." 
Bateman v. Willoe, 1 Schoales & L. 204. 

In addition are the foUowing invariable requirements : 

"That whosoever would seek admission into a court of equity must come 
with clean hands; that such a court will never interfère in opposition to 
conscience or good faith; and agaiu, and in intimate connection with the 
principles just stated, that it will never be called into activity to remedy 
the conséquence of lâches or neglect, or want of reasonable diligence." 
Creath's Adm'r v. Sims, 5 How. 192, 204. 

This bill avers, with many répétitions and adjectives, that there 
were fraud and concealment in the conduct of the défendants; but 
the allégations are ail predicated on the fact that the service of pro- 
cess in the suit was procured to be made on the two agents, who had 
no authority to receive it, and not upon the duly-appointed "offlcer 
of the State," whose désignation for the purpose is alleged to bave 
been known to the défendants, and that the appellees "refrained 
from advising" the appellant of the suit and judgment, "remained 
silent" about the same, and "concealed" the fact until after the ex- 
piration of the term of court. Thèse allégations are without force, 
beyond the facts stated, and obtain no strength through the adjec- 
tives employed. There is no allégation that the défendants were in 
collusion with the agents who received service, nor of any conceal- 
ment or suppression by the latterj nor is it even alleged that actual 
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notice of the suit and of the judgment failed to reach tlie cotnplain- 
ant in time to hâve obtained liearing in the state court on the alleged 
defect in service, to set it aside, or to vacate the judgment. No ruie 
of equity pleading is better settled than that which déclares "that 
a bill must state ail the facts on which the complainant's right to 
relief rests, with certaintv and clearness. and positively." Story, Eq. 
PI. § 241; Brokaw v. Brokaw, 41 N. J. Éq. 215, 220, 7 Atl. 414. 

The question of actual knowledge, which is hère evaded and left 
at large, is of fundamental importance for the establishment of an 
equity. The court cannot intervene to correct or set aside the judg- 
ment for either irregularity or invalidity, as such, for it lias no juria- 
diction over the law courts for revision of errors. The rule is stated 
in Johnson v. Waters, 111 U. S. G40, G67, 4 Sup. Ct. 619, that: 

"In such case the court does not act as a court of reviow, nor does It In- 
quire into any irregularities or errors of proooeding in another court; but 
it "wlll scrutinize the eoDduet of the parties, and, if it flnds tliat they hâve been 
guilty of fraud in obtainiug a Jud^i^ment of deeree, it will deprive tliuiu of the 
beneflt of It, and of any inéquitable advantage which they hâve derived 
under it" 

The définition given by Mr. Justice Bradley in Barrow v. Hunton, 
99 U. S. 80, 82, and reafïirmed in subséquent décisions, clearly marks 
the distinction between questions which are closed to equity, and 
those which corne within its cognizance: 

"In the one class, there would be a mère révision of errors and irregulari- 
ties, or of the legality and correctuess of the jr.dgments and decrees, of the 
state courts; and, in the other class, the investigation of a new case, arising 
upon new facts, although having relation to the validity of an actual judg- 
ment or deeree, or of the party's right to claim any beuefit by reaaon thereof." 

See, also, Arrowsmith v. Gleason, 129 U. S. 86, 99, 9 Sup. C5t. 237; 
Knox Co. V. Harshman, 133 U. S. 152, 154, 10 Sup. Ct. 257; Marshall 
V. Holmes, 141 U. S. 589, 597, 12 Sup. Ct. 02; Cowley v. Eailroad 
Co., 139 U. S. 569, 579, 16 Sup. Ct. 127. 

In the light of thèse authorities, if it be conceded that the com- 
plainant was not properly served, and that the Judgment was void- 
able, or even void, that condition is not of itself suiîrtcient to warrant 
interférence; but an equity must be presented, aside from that bare 
circumstance, showing that the injured party was without knowl- 
edge, was taken by surprise, and had no opportunity, in fact, to ob- 
tain a hearing. So far as appears from the allégation of this bill, 
the complainant may hâve posseased full and timely information of 
ail the jjroceedings, but refrained from making any motion, relying 
upon the assumed defect, and if such were the fact the remédies are 
légal only. Neglect of the opportunity which was then open for a 
hearing would bar équitable relief. '^Vhenever a compétent remedy 
or défense shall hâve existed at law, the party who may hâve neg- 
lected to use it will never be perraitted hère to supply the omission, 
to the encouragement of useless and expensive litigation, and per- 
haps to the subversion of justice." Creath's Adm'rs v. Sims, 5 How. 
192, 204. No presumption can be indulged of the want of knowl- 
edge, and the manifest évasions hère, and the uncontroverted fact 
that service was made upon au actual agent, would lead etrongiy t» 
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the contrary presumption of fact. If the complainant had no sucli 
knowledge or opportunity, the bill should so allège, and, failing 
therein, présents no ground for an injunction. 

The bill is silent in another respect, of which thèse principles of 
equity generally require clear expression before relief can be ex- 
tended. There is no impeachment of the cause of action upon which 
the judgment was rendered, nor suggestion of défense in whole or 
in part; and, for ail that appears in the record, the policy of life 
Insurance referred to in the bill, and set out in the answer, is an 
undisputed and matured obligation against the complainant, and 
justly enforceable as adjudged. If that is the true situation, inter- 
férence would serve only "the unworthy purpose of delaying, vexing, 
and harassing suitors at law in the prosecution of their just de- 
mands," so pertinently denounced in Truly v. Wanzer, supra. It fur- 
thermore appears from the terms of the policy that it liniits the time 
within which suit may be brought thereon, and that such time bas ex- 
pired. There is no suggestion in the bill of any waiver of the limita- 
tion, and, unless waiver were imposed by the court as a condition of 
interférence, the right of action would probably be barred. The rule 
is invariable that equity will not enjoin a judgment procured through 
fraud or artifice unless the complainant can "aver and prove that it 
had a good défense upon the merits." White v. Crow, 110 U. S. 183, 
187, 4 Sup. et. 71, citing Ableman v. Eoth, 12 Wis., 81, and other 
cases; Freem. Judgm. § 498; 1 High, Inj. § 228. Ableman v. Eoth, 
supra, is a leading case upon this subject, and Chief Justice Dixon 
there says: 

"Courts of equity wUI not interfère to grant a new' trial where no substan- 
tial right lias been lest, and no unfair advantage gained, simply because, 
by some trick or artifice, a judgment wLicli is just and équitable in itself bas 
been obtained In advanee of the time when it would otherwise hâve been 
rendered." 

The authorities are not in unison in holding the same rule where 
the judgment was obtained without service of process, and where the 
défendant had no opportunity to be heard. In some jurisdi étions it 
is maintained that the défendant will not be required to show a good 
défense in such case, the judgment being void, and the reasons there- 
for are variously stated, namely, that "there is no presumption in 
favor of the judgment creditor," and "neither reason nor sound pol- 
icy will require a défendant so imposed upon to try the merits of 
the cause on a pétition in chancery to set aside the judgment"; "that 
the injury of which he justly complains is that a judgment was ren- 
dered against him without notice and without défense." Blakeslee 
V. Murphy, 44 Conn. 188; Ridgeway v. Bank, 11 Humph. 523; Bell 
V. Williams, 1 Head, 229; Finney v. Clark, 86 Va. 354, 10 S. E. 5G9. 
And in Dobbins v. McNamara, 113 Ind. 54, 14 N. E. 887, and Magin 
T. Lamb, 43 Minn. 80, 44 N. W. 675, the same view is held, but ap- 
parently grounded upon the rule which there governs in the law 
courts to open such judgments without inquiry into the merits. 
The prépondérance of authority in the state courts is, however, the 
oTher way, and upholds the rule "that equity will not interfère until 
it appears that the resuit will be other or différent from that already; 
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reaclied." Freem. Judgm. § 498; Taggart v. Wood, 20 lowa, 230; 
G-errish v. Seaton, 73 lowa, 15, 34 N. W. 485; Stokes \. Knarr, 11 
Wis. 389; Harris v. Gwin, 10 Smedes & M. 563; Stewart v. Brooks, 
62 Miss. 492; Secor v. Woodward, 8 Ala. 500; Dunklin v. Wilson, 
64 Ala. 162; State v. Hill, 50 Ark. 458, 8 S. W. 401, disafflrming 
Ryan v. Boyd, 33 Ark. 778; Gifïord v. Morrison, 37 OMo St. 502; 
Wilson V. Hawthorne, 14 Colo. 530, 24 Pac. 548; Sharp y. Schmidt, 
62 Tex. 263; Pilger v. Torrence, 42 Neb. 903, 61 N. W. 99; Oolson 
V. Leitch, 110 111. 504. No such exception to the gênerai rule ap- 
pears to bave found récognition in the practice of the fédéral courts, 
and its incorporation would not harmonize with the principle that 
equity will not enforce rights upon grounds which are wholly légal 
or technical, nor "grant an injonction to stay proceedings at law 
merely on account of any defect of jurisdiction of the court." 2 
Story, Eq. Jur. § 898. For the purposes of the case at bar, it is not 
necessary to détermine vvhether a showing of meritorious défense 
may not, under some cireumstances, be dispensed with where the 
judgment was obtained without service, notice, or color of right, as 
it would even then be discretionary with the court to require it be- 
fore grantlng an injunction. But the exercise of sound judicial dis- 
crétion would exact it hère, for the reason that there was at least 
color of claim that due service had been made, that the complainant 
had notice, and that the cause of action is founded on a liquidated 
and prima fade demand; and, in the same view, it is at least worthy 
of considération that the statute of Illinois provides that "only so 
much of a judgment shall be enjoined as complainant shall show 
Mmself equitably not bound to pay." 1 Starr & G. Ann. St. p. 1284, 
c. 69, § 7. Although the statute of a state may not restrict or limit 
the equity powers of a fédéral court, its provisions may justly be 
observed, to the extent to which discrétion can be exercised, within 
the gênerai rules of equity jurisprudence. Cowley v. Railroad Co., 
159 U. S. 569, 582, 16 Sup. Ct. 127. This requirement is équitable. 
It does not impose upon the complainant the burden of proving a 
défense beyond doubt, but exacts the présentation of facts which 
carry conviction "that he should hâve an opportunity of submitting 
his case to a jury." Ableman v. Roth, 12 Wis. 81, 92. Failing in 
thèse material averments, the bill furnishes no grounds for an in- 
junction, and the order of the circuit court is affirmed. 



ALDERSON et al. v. DOLE et al. 

(Circuit Court of Appeals, First Circuit. April 24, 189G.) 

No. I(j8v 

Equity — Jtjhisdiction — Fédérai, Courts— State Statdtes. 

The statute of a state providing for the filing of hills in equity for the 
enforcement of the hability of stoclîholders lu corporations, does not 
authorize a fédéral court to entertain such a bill, where no spécial ground 
of équitable cognizance exlsts. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 
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Edward W. Cate, for appellants. 

Ambrose Eastman, for Frank B. Dole et al. and' the Cedar Spring 
Gold Min. Co. 

Eugène P. Carver and Edward E. Blodgett, for Thomas F. Hunt 
et al. 

Before PUTNAM, Circuit Judge, and NELSOIN', District Judge. 

PUTNAM, Circuit Judge. This is an appeal from a decree dis- 
missing, after a hearing on demurrers, a bill in equity to enforce 
alleged riglits of action based on the statutes of Maine, a sufficient 
compréhension of which is given by the following, found in the Ee- 
vised Statutes of 1883 (chapter 46): 

"Sec. 45. The capital stock subscribed for any corporation is declared to 
be and stands for the security of ail creditors tbereof ; and no payment upon 
any subscription to or agreement for the capital stocli of any corporation 
shall be deemed a payment, within the purview of this chapter, iinless bona 
fide made in cash, or In some other matter or thing at a bona fide and fair 
valviation thereof. 

"Sec. 46. No dividend declared by any corporation from Its capital stocli 
or in violation of law, no withdrawal of any portion of such stoclt directly 
or indirectly, no cancellation or siirrender of any stock, and no transfer 
thereof in any form to the corporation which issued it, is valid as against 
any person who has a lawful and bona fide judgment against said corporation, 
based upon any claim in tort or contract, or for any penalty, or as against 
any receivers, trustées, or other persons appointed to close up the afCairs 
of an insolvent corporation. 

"Sec. 47. Any person having such judgment, or any such trustées, receiv- 
ers or other persons appointed to close up the affairs of an insolvent corpora- 
tion, may, within two years after their right of action herein given accrues, 
commence an action on the case or bill in equity without demand or other 
prevlous formalities, against any persons (if a bill in equity, jointly or sever- 
ally, otherwise severally) who hâve subscribed for or agreed to take stock 
in said corporation and hâve not paid for the same * * * and In such 
action they may recover the amount of the capital stock so remaining unpaid 
or withdrawn, not exceedlng the amounts of said judgmeuts or the deficiency 
of the assets of such insolvent corporation. * * *" 

We need notice only one point. The bill sets up no spécial ground 
of équitable cognizance. It does not require any accounting, and, 
therefore, presumably the only remedy is at law. Auer v. Lombard 
(decided by this court) 72 Fed. 209, 211. The alleged liability of the 
stockholders créâtes no trust as towards the complainant. Hollins 
V. Iron Co., 150 U. S. 371, 385, 14 Sup. Ct. 127. So that, independ- 
ently of the statutes of Maine, there could be no jurisdiction in 
equity. Those statutes cannot affect the jurisdiction of the fédéral 
courts in that particular. This was clearly stated in Van Norden 
V. Morton, 99 U. S. 378, and has been many times reafiirmed in the 
suprême court. It was fully restated in Wehrman v. Conklin, 155 
U. S. 314, 15 Sup. Ct. 129. The qualification given in Bardon v. Im- 
provement Co., 157 U. S. 327, 330, 15 Sup. Ct. 650, and in Cowley v. 
Eaiiroad Co., 159 U. S. 569, 583, 16 Sup. Ct. 127, does not reach the 
case at bar. In Kennedy v. Gibson, 8 Wall. 498, 505, there is a 
dictum that a receiver of a national bank may enforce a stockhold- 
er's liability by a bill in equity where less than the par of his stock 
is demanded ; but no bill of that kind has ever been sustained by the 
suprême court, and the dictum cannot be supported unless an ac- 
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countiag is required. In Richmond v. Irons, 121 U. S. 27, 7 Sup. 
et. 788, a creditors' bill was sustained to enforce the liability of 
stockholders in a national bank, but there an accounting of the debts 
of the bank was required, and the question of jurisdiction does not 
seem to hâve been raised. In Tube- Works Co. v. Ballou, 146 U. S. 
517, 13 Sup. et. 165, a bill akin to this was dismissed, and that case 
was substantially so much like the one at bar as to guide us to the 
same resuit. Nothing herein concludes us as to any bill based on 
gênerai équitable rules instead of a statute. The decree of the 
circuit court is afifirmed, with costs. 



In re LADD. 
(Circuit Court, D. Kebraska. May 7, 1896.) 

1. JuRrsDiCTiON — Efpbct of Cessiox by State — New Restrictions. 

An act of the législature of a state ceding to the United States the Juris- 
diction of the State over a tract of land used as a military réservation, upon 
condition that such jurisdiction shall continue only so long as the United 
States shall ovvn and occupy such réservation; that the state shall hâve the 
right, within the réservation, to serve civil process, and to exécute criminal 
process against persons charged vs'lth crime committed within the state; 
and that roads may be opened and kept In repalr within such réservation,— 
cèdes to the United States the entlre polltlcal jurisdiction of the state over 
the place in question, Includlng judicial and législative jurisdiction, except 
as to service of process and opening roads, and the same cannot be affected 
or further limlted, wlthout the consent of the United States, by a subsé- 
quent act of the state législature attempting to impose additional restrictions 
on the jurisdiction ceded. 

2. Same— Judiciaij Ofpicers. 

After such cession a justice of the peace, aeting under authorlty of the 
state, has no jurisdiction over the ceded territory in matters of alleged crim- 
inal violation of the laws of the state committed on such territory. 

3. Same — Civil and Criminal Laws. 

Whlle after such cession the municipal laws of the state goveming prop- 
erty and property rights continue In force in the ceded territory, except so 
far as in conflict with the laws and régulations of the United States ap- 
plylng thereto, the criminal laws of the state cease to be of force within 
the ceded territory, and laws regulatlng the sale of intoxlcating llquors, 
requlrlng a llcense therefor, and punishing unlicensed sales, cease to be 
operative, both as In conflict with the régulations of the United States gov- 
ernlng military réservations, and as pénal in character. 

Submitted on pétition for writ of habeas corpus, and the return 
of Arthur M. Bartlett, sheriff of Dawes county, Neb., to the writ, 
showing the process under which the applicant was arrested, and 
the grounds for the issuance thereof. 

A. J. Sawyer, U. S. Dist. Atty., and E. H. Crowder, Major and 
Judge Advocate U. S. Army, for petitioner. 
Arthur M. Bartlett, pro se. 

SHIEAS, District Judge. The facts of this case, as gathered 
froni the record submitted to the court, appear to be as follows: 

The petitioner, Eugène F. Ladd, is an offlcer of the United States 
army, holding the position of iirst lieutenant in the ninth cavalry. 
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now stationed at Ft. Robinson, wliich is situated in Dawes county, 
state of Nebraska. By a spécial order issued under date of Jan- 
uary 4, 1896, by Col. Biddle, tlien in command at said fort, Lient. 
Ladd was detailed on spécial duty as offlcer in charge of tlie post 
exchange established at the named fort, whicli since November 
14, 1876, bas been a military post of the United States. That post 
exchanges are established and maintained in pursuance of spécial 
régulations issued by the war department. That since the 25th 
of July, 1895, the following, among other, régulations hâve been, 
and continue to be, in force, and to be applicable to the post ex- 
change at Ft. Eobinson as well as to other posts throughout the 
country : 

"(1) Purpose. The post exchange will combine the features of reading and 
récréation rooms, a co-operative store, and a restaurant. Its primary purpose 
is to supply the troops, at reasonable priée, with the articles of ordinarj' use, 
wear, and consumption not supplied by the soverument, and to afford tlaem 
means of rational récréation and amusement. Its secondary purpose is, 
through exchange profits, to provide, the means for improving the messes. 

"(2) Building. At every post, where practlcable, the post commander will 
institute a post excliange. For this purpose he will set apart any suitable pul>- 
lic building or rooms that are available, or will authorize the renting of any 
private building, or part thereof, on the réservation (the rental tp be paid from 
the funds of the exchange), or, when sufflcient exchange funds are avaiiable, 
may cause a suitable building to be erected for the purpose; and if a temporary 
building, or if constructed whoUy or in part by the labor of troops, use of the 
necessary teams, and such tocls, window sash, doors, and other material as can 
be spared by the quartermaster's department, is authorized. But no permanent 
structure will be erected on a réservation without flrst obtaining the autliority 
of the secretary of war. Expansés of repairs or altérations of public buildings 
for the use of the exchange will be borne by the exchange, when they cannot 
be provided for by the quartermaster's department. 

"(3) Management of Business. The management of the afCairs of the ex- 
change will be couducted by an offlcer designated 'Offlcor in Charge,' selected 
and detailed by the commanding offlcer. This offlcer should be fuUy in sym- 
pathy with the purposes of the exchange, and possess the business qualifica- 
tions necessary to its success. He will be assisted by a steward, and such other 
attendants as the business may warrant. In establishing a new exchange, and 
at posts where the business is small, the steward and attendants may be en- 
listed men; but, when practlcable, civiiians wiil be eniployed, instead, In ail 
exchanges whose flnancial condition will justify the expense, and, in selccting 
them, préférence will be given to retired enlisted men and honorably dischar- 
ged soldiers. 

"(5) The Exchange Counell. The superintendence of the affairs of the ex- 
change will be vested in a council, to consist of three oflicers, one of whom shail 
be the offlcer in charge; the otliers, the two company commanders longest ofC 
this duty at the post. 

"(9) Exchange Features. An exchange dolng its full worlî should embrace 
the following sections: (a) A weil-stoclsed gênerai store, in which such gnods 
are Isept as are usually required at military posts, and as extensive in number 
and variety as conditions will justify. (b) A well-kept lunch counter, supplied 
with as great a variety of viands as circumstances permit, such as tea, coffee, 
cocoa, nonalcoholic drinks, soups, flsh, cooked and canned méats, sandwiches, 
pasties, etc. (c) A canteen, at which,under the conditions hereinafter set forth, 
béer and light wines, by the drink, and tobaccos, may be sold. (d) Reading 
and récréation rooms, supplied with books, periodicals, and other reading matter; 
billiard and pool tables, bowling alleys, and facilities for other proper indoor 
gamcs, as well as apparatus for outdoor sports and exercises, such as cricket, 
football, baseball, tennis, etc.; a well-equipped gymnasium, possessing also the 
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requisite paraphemalia for outdoor athletios. At small posts it may te imprac- 
ticable to maintain ail of thèse sections, but at every exchange there should be 
no less than two departments, — tlie refreshnient, embracing store, lunch counter, 
and canteen; and the récréation, which includes ail the other brandies. 

"(10) Sale of Liquor Prohibited. The sale or use of ardent splrits in any 
branch of the exchange is strictly prohibited, but on the recommendation of 
the exchange council the coniœandiug otllcer may permit béer and light wines 
to be sold at the canteen, by the driuk, whenever he is satisfled that giving to 
the troops the opportnnity of obtaining such beverages within the post limits 
will prevent them from resorting for strong intoxieants to places without such 
limits, and tend to promote tempérance and discipline among them. Should the 
commandiug ottieer not approve tlie recommendation of the exchauge council, it 
will be submitted for formai décision to the department commander. The can- 
teen nnist be in a room used for no other pnrpose, and, when practicable, in a 
building .ipart from that in which the récréation and reading roorns are located. 
The sale of béer must be limited to week days, and tlie béer be consumed upon 
the promises." 

It lurther appears that for some years past tliere lias been main- 
tained at Pt. Kobinson, in one of the buildings on the military 
réservation, a post exchange, conducted under the régulations is- 
sued by direction of the war department; that, under the recom- 
mendation of the exchange council, the commanding oiïicer at Ft. 
Eobinson has authorized the keeping and sale of béer and light 
wines at the post exchange, and the sanie hâve been so kept and 
sold under the supervision of the several officers in charge of said 
post exchange, including the petitioner in this case. It further 
appears that, under the provisions of the statutes of Nebraska, no 
person within the jurisdiction of the state is permitted to sell or 
give away any intoxicating liquors, including wine or béer, unless 
duly licensed so to do by the county commissioners, or by the prop- 
er city or town authorities; and parties so selling without a prop- 
er license are liable to puniahnient, and may be brought before a 
justice of the peace for the purpose of a preliminary examination, 
and, if cause exists, may be held to answer at the next term of the 
district court. It further appears that on the 31st of March, 1896, 
an information was filed before Henry Tisch, a justice of the peace 
residing in Dawes county, Neb., charging that the petitioner, wlth 
one Alfred Bratton, "did on or about the 22d day of March, 1896, 
on the Ft. Kobinson military réservation, in said Dawes county, 
unlawfully sell and deliver to Lemiel Cogvill one glass of malt 
liquor, to wit, béer, and did on or about the 22d of March, 1896, on 
the Ft. Kobinson military réservation, in said Dawes county, un- 
lawfully sell and deliver to Albert Eettis one glass of malt liquor, 
to wit, béer, and did on or abont the 2:>d day of March, 1896, on 
the Ft. Kobinson military réservation, in said Dawes county, un- 
lawfully sell and deliver to William Washington one glass of malt 
liquor, to wit, béer." And thereupon the said justice issued a 
warrant of arrest, under which the sheriff of Dawes county, Ar- 
thur M. Bartlett, arrested Lieut. Ladd, and took him before the 
justice, by whom the hearing was flxed for the 9th day of May. 
On the same day, to wit, March 31, 1896, an information was laid 
before the same justice of the peace, charging that there was kept 
on the Ft. Kobinson military réservation, for purposes of sale, 
certain béer, wine, and whisky; that the same were in and about 
V. 7 4 F. no. 1—3 
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the building known as the "Post Exchange," and were în the pos- 
session of Eugène F. Ladd and Alfred Bratton, wlio were selling 
the same without having paid for and obtained the license re- 
quired by the statutes of Nebraska. Upon tins information a 
warrant was issued to the sheriff of Dawes county, upon which 
Lieut. Ladd was arrested, taken before the justice, and the hear- 
ing fixed for the 9th day of May. The return of the sheriff shows 
that under this warrant he seized certain béer and wine, but noth- 
ing else. For the purpose of freeing himself from the arrests 
made on the warrants above described, Lieut. Ladd made applica- 
tion to this court for the issuance of a writ of habeas corpus, claim- 
ing that the laws of the state of Nebraska regulating the sale of 
liquors, spirituous and malt, hâve no application to the military 
réservation known as "Pt. Robinson"; that the justice of the peace 
who issued the warrants of arrest for acts done on the réservation 
was wholly without jurisdiction; and that the arrest and consé- 
quent détention of petitioner by the sheriff of Dawes county were 
without authority of law. The application having been granted, 
the writ issued to Arthur M. Bartlett, who has made due return 
thereto, setting forth the warrants issued to him by the justice 
of the peace, the informations upon which they were issued, and 
copies of his returns, showing the arrest of petitioner thereon. 

From this statement of the facts, it appears that the right of 
the sheriff of Dawes county to hold the petitioner in custody dé- 
pends upon the question whether the laws of the state of Ne- 
braska regulating the sale of liquors are in force upon the military 
réservation known as "Ft. Robinson," belonging to the United 
States, and used for military purposes; for, if such laws are not 
operative within the limits of the réservation, then the sales of 
béer charged to hâve been made by the petitioner within the limits 
of the réservation could not be held to be violations of the stat- 
utes of the state, and the state authorities would be without ju- 
risdiction in the premises. The ultimate question for décision is 
one of jurisdiction, and the case falls within the class wberein the 
circuit court of the United States is justified in granting the writ 
of habeas corpus for the purpose of determining whether the court 
upon whose writ the person is deprived of his liberty has, in any 
view of the facts, jurisdiction in the premises. Ex parte Royall, 
117 U. S. 241, 6 Sup. et. 734; In re Frederich. 149 U. S. 70, 13 
Sup. et. 793; Nielsen, Petitioner, 131 U. S. 176, 9 Sup. Ct. 672. 
The facts necessary to the considération and détermination of the 
question of the jurisdiction of the state of Nebraska over the Ft. 
Robinson military réservation are as follows: 

The title to the land within the limits of the réservation is now 
in the United States, and has been ever since the acquisition of 
the territory by the United States under the cession made by 
France in 1803. When Nebraska was admitted into the Union as 
a state, in 1867, the land not being then used for military purposes, 
it passed under the jurisdiction of tlie newly-created state. In 
November, 1876, in pursuance of an order of the executive of the 
United States, a military post or réservation was established on 
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the land, troops were stationed thereon, and from that time tlie 
premises hâve been continuously in use for military purposes. 
The législature of the state of Nebraska in March, 1887, passed 
an act reading as follows: 

"Be it enacted by the législature of the state of Nebraska. 

"Section 1. That the jurisdiction of the state of Nebrasl^a in and over the 
military reser\'atlons, known as Fort Robinson and I^oit Niobrara, be and 
the same are hereby ceded to the United States: provided, that the juris- 
diction hereby ceded shall continue no longer than the United States shall 
own and occupy said military réservations. 

"Sec. 2. The said jurisdiction is ceded upon the express condition that 
the state of Nebraska shall retain concurrent jurisdiction with the United 
States in and over said military réservations so far as that ail process in 
ail civil cases, and such criminal or other ijrocess may issue under the laws 
or authority of the state of Nebraska against any person or persons charged 
with crime or misdemeanor committed within said state, may be executed 
therein in the same way and manner as if such jurisdiction had uot been 
ceded, except so far as such process may affect the real and personal prop- 
erty of the United States: provided, that nothing in the foregoing act shall 
be so construed as to preveut the opening and keeplng in repair public roads 
and highways across and over said réservations." Laws 1887, p. 628. 

Since the adoption of this act by the state législature the United 
States has expended large sums of money in the érection of new 
buildings, and in the completion of other improvements in con- 
nection with the fort in question. In March, 1889, the législature 
of Nebraska adopted an act in the following terms: 

"Be it enacted by the législature of the state of Nebraska: 

"Section 1. That section ten (10), article thirteen (13), of chapter eighty- 
three (83), of an act ceding the jurisdiction over the military réservations 
of Fort Niobrara and Fort Robinson, Nebraska, be amended to read as fol- 
lows: 'That the jurisdiction of the state of Nebraska, in and over the réser- 
vations known as Fort Niobrara and Fort Robinson, be and the same are 
hereby ceded to the United States': provided, that the jurisdiction hereby 
ceded to the United States shall continue no longer than the United States 
shall own or occupy said military réservations: provided, further, that noth- 
ing in this act shall exempt any property within the limits of said military 
réservations belonging to any civilian therein from assessment, levy and col- 
lection of tax which would otherwise be svibject to taxation within Nebraska. 
except the personal property of the ofiicers and enlisted men in the service 
of the United States who may be stationed on said military réservations, 
the said personal property being owned by said ofHcers and enlisted men for 
their eomfort and convenience. Nor shall any of the provisions of this act 
in any way interfère with any proper ofïlcer of the state of Nebraska in en- 
tering upon said réservations for the purpose of assessment or coUecting 
any taxes due said state. Nor shall any of the provisions of this act prevent 
the enforcement on said military réservations of chapter fifty (50) of the 
Compiled Statutes relating to the license and sale of intoxicating liquors. 

"Sec. 2. That section ten (10), article thirteen (13), chapter eighty-three 
(83), as now existlng is hereby repealed and this, the section substituted in 
its stead: provided, that ail suits pending and ail rights acquired under 
section hereby repealed shall be saved the same as though said section had 
continued in force. 

"Sec. 3. Whereas, an emergency exists, this act shaU take efCect and be In 
force from and after its passage. 

"Approved March 29th, 1889." Laws 1889, p. 499. 

The gênerai rules of law applicable to and décisive of this case 
are to be found in the opinion of the suprême court in the case of 
Eailroad Co. v. Lowe, 114 U. S. 525, 5 Sup. Ct. 995; Railway Co. 
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V. McGlinn, 114 U. S. 542, 5 Sup. Ct. 1005; and Benson t. U. S., 
146 U. S. 325, 13 Sup. Ct. 60. In thèse cases, ail of wMcli arose 
in Kansas, thé facts were that the Ft. Leavenworth military rés- 
ervation was established on lands owned by the United States, but 
when Kansas became a state no réservation of jurisdiction over 
the same was made in favor of the United States, but in 1875 the 
législature of the state passed an act declaring — 

"That exclusive jurisdiction be and tlie same is liereby ceded to tlie United 
States over and witliin ail the territory owned by the tJuited States and in- 
cluded within the limits of the United States military réservation in said 
state, as declared from time to time by the président of the United States, 
saving, however, to the said state the riglit to serve civil or criminal process 
within said réservation, in suits or prosecution for or on account of rights 
acquired, obligations incurred or crimes committed in said state, but outside 
of said cession and resei-vation; and saving further to said state the right 
to tax railroads, bridges or other corporations, their franchises and property 
on said réservation." 

In the case of Railroad Co. v. Lowe, supra, the question in- 
volved was whether, under this act, the state of Kansas could im- 
pose a tax upon the property of the railroad company which was 
wholly M'ithin the boundaries of the réservation. In the opinion 
given in that case it is held, after a full discussion of the author- 
ities, that if property is purchased by the United States, with the 
consent of the state wherein the same is situated, for the érection 
of forts, magazines, arsenals, dock yards, or other needful build- 
ings, thereon, then, under the provisions of clause 17, § 8, art. 1, 
of the constitution of the United States, the jurisdiction over the 
same would be exclusive in the United States, but that if the prop- 
erty so used was not purchased by the United States with the 
consent of the state, but it was in fact used for any of the nanied 
purposes without any spécial cession or grant from the state, the 
Ijuildings and their appurtenances, as instrumentalities necessary 
to the exécution of the powers of the national govermnent, would 
be free from such interférence and jurisdiction of the state as 
would impair or destroy their effective use for the purposes de- 
signed; and, further, that it was within the power of the state 
to make cession of its législative and political jurisdiction to the 
United States, over such portions of the territory of the state as 
were needful for the purposes of the gênerai government, but that 
in making such cession the state miglit niake such réservations as 
would not interfère with the use to which the property was to be 
put by the United States. It was held in that case that the rés- 
ervation in the act of cession, preserving to the state of Kansas 
the right to tax railroad property on the réservation, did not in 
any way conflict with the purposes of the cession, and it was there- 
fore valid. The same principles were restated in the case of Rail- 
way Co. V. McGlinn, supra. In Benson v. U. 8., supra, the ques- 
tion was whether the Ft. Leavenworth military réservation was 
within the exclusive jurisdiction of the fédéral government, in 
such sensé that the United States circuit court in Kansas had ju- 
risdiction in case of homicide committed within the limits of the 
réservation, but not within any of the buildings situated thereon. 
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The indictment was based upon section 5339 of the Eevised Stat- 
utes, which enacts that: 

"Every person who commits murder, flrst, within any fort, arsenal, dock 
yard, magazine, or in any other place or district of country under the ex- 
clusive jurisdictlon of the United States, * * * shall sufCer deatli." 

The suprême court held that, within tlie meaning of this section, 
the United States had exclusive jurisdiction over the entire mili- 
tary réservation of Ft. Leavenworth, and, so holding, aiïirmed the 
sentence of death rendered by the circuit court. It being the fact, 
as already stated, that when Nebraska became a state no réserva- 
tion of exclusive jurisdiction in the United States over the land 
forming the Ft. Êobinson military réservation was made, it fol- 
lows, from the principles announced by the suprême court in the 
cases just cited, that the réservation passed under the gênerai lég- 
islative control of the state, subject, however, to the restriction 
that the state could not interfère witli the proper use of the rés- 
ervation by the United States for military purposes. This con- 
tinued to be the situation until the passage of the act of the 
state législature approved March 29, 1887, and already quoted at 
length. The flrst section of this act expressly enacts "that the 
jurisdiction of the state of Nebraska in and over the military rés- 
ervations, known as Fort Eobinson and Fort Xiobrara, be and the 
same are hereby ceded to the United States." In other words, ail 
the jurisdiction with which the state was clothed, at the time of 
its création and admission into the Union, over the réservations 
named, was in turn ceded to the United States, subject, however, 
to three conditions : First, that the cession of jurisdiction should 
continue only so long as the United States shall own and occupy 
the military réservations named; second, that during the time the 
cession of jurisdiction should continue in force the state should 
hâve the right, within the boundaries of the réservation, to serve 
ail civil process, and to exécute ail criminal or other process issued 
under the laws of the state against persons charged with crime 
or misdemeanor committed within the state; and, third, that pub- 
lic roads and highways might be opened and kept in repair within 
such réservations. In the act of the législature of the state of 
Kansas ceding jurisdiction over the Ft. Leavenworth réservation, 
the proviso in regard to the service of criminal process, in terms, 
applied only to crimes committed outside the réservation; but 
the reasoning employed by the suprême court in passing upon the 
gênerai questions in Eailroad Co. v. Lowe, supra, tends strongly 
to support the view that this restriction in the Nebraska act is 
merely a saving of the right to serve or exécute process within 
the réservation for crimes committed outside the réservation, or, 
in other words, it was thereby intended to prevent the réserva- 
tion from becoming a place of refuge for persons charged with 
violation of the laws of the state. The réservation of concurrent 
jurisdiction found in the second section of the act of March 29, 
1887, in terms applied only to the matter of service or exécution 
of process, and tihere is no ground for extending its meaning be- 
yond the fair import of the language found therein. The section 
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does not provide that the state of Nebraska retains jurisdiction 
over acts done upon the réservation; nor does it provide that the 
lavs^s of the state shall continue in force upon the réservation ; nor 
does it provide that the courts of the state shall continue to hâve 
jurisdiction over the réservation, or over crimes committed there- 
on. The section deals only with the matter of the exécution of 
process, and does not attempt, in any other matter, to save the 
jurisdiction of the state, either législative or judicial, over the 
réservation. The gênerai effect of a réservation of the nature of 
that contained in section 2 of the act under considération has been 
frequently a subject of judicial interprétation, and notably in the 
cases of Com. v. Clary, 8 Mass. 72; Mitchell v. Tibbets, 17 Pick. 
298; Lasher v. State (Tex. App.) 17 S. W. 1064; Sinks v. Reese, 
19 Ohio St. 306; U. S. v. Cornell, 2 Mason, 60, Fed. Cas. No. 14,867; 
U. S. V. Meagher, 37 Fed. 875; Eailroad Co. v. Lowe, 114 U. S. 
525, 5 Sup. et. 995, — and the conclusions therein announced fully 
support the contention that a réservation expressed in the terms 
employed in the second section of the Nebraska act of March 29, 
1887, can be applied only to the matter of the service or exécution 
of process within the réservation, and therefore it must be held 
that the cession of jurisdiction contained in the flrst section of 
the act clothed the United States with the exclusive jurisdiction 
over the réservation; such exclusive jurisdiction to continue so 
long as the United States shall own and occupy the réservation, 
and subject only to the right of the state to open and keep in 
repair public roads and highways, and to serve and exécute pro- 
cess within the limits of the réservation. When this grant of ex- 
clusive jurisdiction to the United States took effect, the laws of 
the state ceased to be operative within the réservation, except so 
far as the United States should choose to enforce them, and the 
courts of the state ceased to bave jurisdiction over crimes com- 
mitted within the réservation. 

But it is said that, admitting this to be the true construction 
of the cession of jurisdiction found in the act of March 29, 1887, 
nevertheless the act of the législature of the state of Nebraska 
approved March 29, 1889, created other restrictions upon the ju- 
risdiction ceded to the United States, and particularly with re- 
gard to the ri^ht to enforce within the réservation the provisions 
of the state statute relating to the license and sale of intoxicat- 
ing liquors. No extended argument is needed to show that it was 
wholly without the power of the state of Nebraska to thus limit 
the completed cession of jurisdiction created by the act of March, 
1887. When the latter act took effect the législative jurisdiction 
of the state over the réservation was wholly ceded to the United 
States, and until the exclusive jurisdiction thus acquired by the 
United States is terminated, either by the United States ceasing to 
own and occupy the réservation, or by the United States retro- 
ceding its exclusive jurisdiction to the state, the latter îs with- 
out législative power over the réservation. The same conclusion 
follows if the act of March, 1887, is viewed, not simply as a ces- 
sion of jurisdiction on the part of the state, but as a contract 
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between the state and the United States whereby tbe latter pro- 
cured from the former a grant of entire jurisdiction of the state 
over the réservation, to the end that the réservation might be 
wholly devoted to the military purposes of the United States, 
subject only to the right of the state to serve and exécute process 
within the réservation, and to open and keep in repair public roads 
and highways therein. In Eailroad Co. v. Lowe, supra, and Rail- 
way Co. V. McGlinn, supra, it is expressly held by the suprême 
court that the United States and a state hâve the power to con- 
tract for the cession of exclusive political and législative juris- 
diction over any portions of the territory of a state needed by the 
national government for military, naval, or other like purposes; 
and it was also therein held that, as the cession conferred a beneflt 
upon the United States, its acceptance by the latter would be pre- 
sunied, — and in Stanley v. Schwalby, 16 Sup. Ct. 754, it is held 
that: 

"A valuable considération may be otlier tlian tlie actual payment of 
money, and may consist of acts done after ttie conveyance. The advantage 
aceruing to the city of San Antonio from the establishment of the military 
headquarters there was a valuable considération for the deed of the ci^ 
to tbe United States." 

Hère we flnd that there were parties compétent to contract; 
a subject-matter to be contracted about; an agreement reached, 
as evidenced by the adoption of the act of March, 1887, by the 
législature of the state, and its acceptance by the United States; 
and a sufficient considération, in the large outlay of money made 
by the United States in the enlargement of the post, and other 
improvements made on the réservation. This completed and ac- 
cepted contract could not be afterwards abrogated or modifled by 
the législature of the state, as was attempted to be done by the 
adoption of the so-called amendatory act of March, 1889. By the 
cession of jurisdiction contained in the act of March, 1887, the 
state had parted with the power of législative control over the 
réservation, except in the matter of service of process, and in re- 
gard to roads and highways; and under the provisions of section 
10, art. 1, of the constitution of the United States, the state could 
not abrogate the contract it had entered into with the United 
States, and therefore the provisions contained in the so-called 
amendatory act are wholly nugatory. 

But it may be said that, when the state of Nebraska ceded its 
jurisdiction over the réservation to the United States, that fact 
did not necessarily terminate the obligatory force of the laws of 
the state then in existence, and which were applicable to the rés- 
ervation previous to the adoption of the act of cession. It will 
be borne in mind that the petitioner in this case is deprived of 
his liberty by virtue of an arrest made by the sherifl of Dawes 
county upon warrants issued by a justice of the peace holding 
office under the laws of the state of Nebraska. Granting for the 
moment that the laws of the state might continue in force within 
the réservation after the taking eiïect of the act of March, 1887, 
would the jurisdiction of the justice of the peace also continue 
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over the réservation? If the jurisdiction of the United States 
is exclusive, then the state is witlxout jurisdiction. Acts done on 
the réservation since March, 1887, cannot be said to be witliin the 
jurisdiction of the state, because by that act tlie state parted with 
its jurisdiction over the réservation, and tlierefore tlie justice was 
without jurisdiction in the premises, because the acts complained 
of, to wit, the selling béer, etc., were done at a place without the 
jurisdiction of the state. But are the provisions of the statutes 
of jSTebraska providing for the punishment of parties who sell 
intoxicating liquors without a license in force within the réserva- 
tion, upon the theory tliat the laws în force at the date of the act 
of cession continue in force in the ceded territory? In tlie case 
of Railway Co. v. McGlinn, supra, the suprême court, in dealing 
witli the gênerai question, held that: 

"It is a seneral rule of public law, recognizecl and acted upon by the> United 
States, that, wlienever politieal jurisdiction and législative power over any ter- 
ritory are transferred trom one nation or sovereisn to auotlier, tUe municipal 
laws of the country (that is, laws which are intended for the protection of pri- 
vate rights) continue in force until abrogated or changed by the new goveru- 
mont or sovereign. By the cession, public property passes from one govern- 
ment to the other; but private property romains as before, and with it those 
municipal laws which are designed to secure its peaoeful use and enjoyment." 

And it was further declared that this gênerai rule held good 
in cases of cession from the states to tlie gênerai government. 
This décision gives the rule to be applied in cases of property and 
property rights, but it is not applicable to criminal laws, in cases 
wherein the jurisdiction of a state is ceded to the United States. 
The cession of jurisdiction over a given territory takes the lutter 
from within, and places it without, the jurisdiction of the ceding 
sovereignty. After a state has parted with its politieal juris- 
diction over a given tract of land, it cannot be said that acts done 
thereon are against the peace and dignity of the state, or are vio- 
lations of its laws; and the state certainly cannot claim jurisdic- 
tion criminally by reason of acts done at places beyond, or not 
within, its territorial jurisdiction, unless by treaty or statute it 
may hâve retained jurisdiction over its own citizens, and even then 
the jurisdiction is only over the person as a citizen. Thus, in Wis- 
consin v. Pélican Ins. Co., 127 U. S. 265-289, 8 Sup. Ot. 1370, it is 
said : 

"By the law of England and of the United States, the pénal laws of a country 
do not reach beyond its own territory, except when extended, by express treaty 
or statute, to otfenees eommitted abroad by its own citizens; and they must be 
adnainistered in its own courts only, and cannot be enforced by the courts of 
another country." 

Or as was tersely said by Mr. Chief Justice Marshall, speaking 
for the suprême court, in the case of The Antelope, 10 Wheat. 66- 
123: 

"The courts of no country exécute the pénal laws of another." 

It was further said in the course of the opinion given in the Mc- 
Glinn Case that: 
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"As a inatter of course, ail laws, ordinances, and régulations in eonflict witli 
the polltical character, Institutions, and constitution of the new government are 
at once displaced." 

When, therefore, the political jurisdiction over the réservation 
in question was ceded by the state to the United States, the rés- 
ervation became subject to the laws and régulations of the United 
States then in force relative to military réservations, as well as 
to the laws and régulations since enacted or adopted for the gov- 
ernment of the posts, forts, and military réservations belonging to 
the United States; and ail laws of the state, civil in nature, must 
yield, if in eonflict with the laws or régulations of the United 
States. Under the laws of the United States, provision is made 
for keeping and selling béer and wine, under certain restrictions, 
at the post exchange kept upon the military réservation at Ft. 
Robinson. The law of the state imposing a license fee upon per- 
sons engaged in the sale of liquors, and providing for the punish- 
ment of those who carry on the business without a permit, can- 
not be held to be in force within the réservation, because it is in 
eonflict with the laws and régulations of the United States, and 
because it is pénal in its nature, and is not, therefore, applicable 
to a place or territory without the jurisdiction of the state. Un- 
less thèse conclusions are well founded, we would hâve presented 
in this case the curions anomaly of an officer of the United States 
army being held to account, and sentenced to punishment, for an 
alleged violation of a state law, when he was required to do the 
act complained of, by virtue of his assignment to duty as an officer 
of the post exchange, and in carrying out the régulations law- 
fully prescribed for the conduct of a post exchange; the exchange 
being located upon, and the act complained of being done within, 
the limits of a military réservation over which the exclusive polit- 
ical jurisdiction, save in the matter of executing process and open- 
ing and repairing public roads and highways, had been duly ceded 
by the state to the United States. 

To briefly recapitulate the conclusions reached, I hold that by 
the act of the state législature approved March 29, 1887, the state 
of Nebraska ceded to the United States its entire political juris- 
diction, which includes judicial and législative jurisdiction, save 
in the matter of executing process and opening and repairing roads 
and highways, over the Ft. Robinson military réservation; that 
this jurisdiction thus ceded to and accepted by the United States 
could not be recaptured by the action of the state alone, and there- 
fore the jurisdiction ceded by the act of 1887 was not affected by 
the action of the state législature in passing the so-called amend- 
atory act of March 29, 1889; that after the cession of jurisdiction 
on part of the state, in 1887, justices of tlie peace acting under the 
authority of the state of Nebraska ceased to hâve jurisdiction over 
the ceded territory in matters of alleged criminal violation of the 
laws of the state committed on the réservation; that after the 
cession by the state, and acceptance by the United States, of ju- 
risdiction over the réservation, the statutes of the state regulating 
the sale of liquors ceased to be in force within the territory 
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ceded to the United States. From thèse conclusions it, of neces- 
sity, foUows that the warrants issued by the justice of the peace 
of Dawes county, upon which the petitioner was arrested by the 
sheriff, were so issued without due warrant of law; the infor- 
mations filed with the justice showing upon their face that the 
acts complained of had not been done witliin the jurisdiction of 
the state, and that they could not be held to be in violation of the 
statutes of the state. This beihg so, the petitioner is clearly de- 
prived of his liberty without due warrant of law, and is therefore 
entitled to be discharged from àrrest. 



INTERSTATE COMMERCE COMMISSION v. SOUTHERN PAO. CO. et al. 

(Circuit Court, D. Colorado. May 12, 1896.) 

■ No- S,377. 

JurisdiOtion dp Circuit Courts — Suits to Ekfoecb Okdbrs of Interstate 
COMMEHCB Commission. 

Where a number of rallroads, operated under a common control and 
management, establish a rate Interdïcted by an order of the Interstate 
■ commerce commission, theàct of oue of the companîes in charging frelght 
at such rate in a particular judicial district, to be carried over the varions 
Unes, is a violation or disobedience ' of the order in such district, withiu 
the meanlng of section 16 of the lliterstàte commerce açt, as amended in 
1889 (25 Stat. 860), so as to give the circuit court of that district jurisdic- 
tion of a suit by the commission to enforce its order againSt ail the com- 
. ,:panles. , . , . , 

This was a suit by the Interstate Commerce Commission against 
the' Soiithefn Pacific Comçany and other railroad companies to en- 
force an ofder made by the'conimission in respect to certain rates for 
trahsportàtion of freight. 

H. V. Jolinson, for complainant. 

Wolcott & Vaile, Chas. E. Gast, and H. T. Eogers, for défendants. 

H ALIiËTr, District Judge. This is a bill by the interstate com- 
merce commission against the Southern. Pacific Company and several 
other railroad companies, to enforce an order of the commission, 
ma de November 25, 1895, in a suit of the Colorado Fuel & Iron Com- 
pany against the said railroad companies. The Southern Pacific 
Company has filed a plea to the jurisdiction, alleging that it is not 
an inhabitant of this dijatrict, that it is a corporation of the state 
of Kentucky, and that it iias its principal ofQce in the city of San 
Francisco, in the state ofCalifornia. Following this there is in 
the plea this language: 

"This defendapt f urther allèges that no violation or disobedience on Its 
part of any order or requirerpent of the Interstate commerce commission, 
as set forth in the pétition herein, or of any order or requirement of sald 
interstate commerce commission, has happened within the sald district of 
Colorado." 

The order of the commission relates to charges for transportation 
between Pueblo, Colo., and San Francisco, Cal., as to which it is 
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averred that the respondent roads are "under a common control, 
management, or arrangement for a continuous carriage or shipraent" 
between the said points. Section 16 of the interstate commerce act, 
as amended in 1889 (25 Stat. 860), provides that a i>etition of this 
Ivind shall be filed "in the judicial district in which the common car- 
rier complained of has its principal office, or in which the violation 
or disobedience of such order or requirement shall happen." This 
is not the district in which the Southern Pacific Company has its 
principal office, but it is the district in which the violation or diso- 
bedience of the order of the commission has happened. The pleader 
is careful to state that no violation or disobedience of the order has 
occuiTed in tliis district on the part of respondent, but it does 
not say what has been done by the co-respondents. The fact ap- 
pears to be that the Southern Pacific Company has lines in Califor- 
nia, and in some of the states and territories between California and 
Colorado, which connect with lines of the other respondents, extend- 
ing into and through the state of Colorado and to the city of Pueblo. 
If ail thèse roads are operated under a common control, manage- 
ment, or arrangement in making the rates interdicted by the inter- 
state commission, the act of one in this district is the act of ail, and 
the violation or disobedience of the order of the commission by ail 
the roads may be said to take place in this district, as well as the 
district of California. In the case cited from 6 C. C. A. 653, 57 Fed. 
948 (Interstate Commerce Commission v. Texas & P. Ry. Co.), juris- 
diction was maintained on the ground that the principal office of the 
respondent was in the city of New York. There is nothing in that case, 
touching the other clause of section 16 of the act, as to the place in 
which a violation or disobedience of an order of the commission shall 
be said to occur ; and whether, under that clause, ail lines f orming a 
continuous route of transportation between points remote from each 
other, such as Pueblo and San Francisco, shall be taken to be a 
single line, for the purposes of the act. 

The plea to the jurisdiction will be overruled. 



UNITED STATES v. BAUM. 

(Circuit Court, D. Utah. April 6, 189G.) 

No. 10. 

1. JUBTSDICTION OP FEDERAL COURTS — ADMISSION OF TbKRITORIES — PeNDINO 

Causes— Adultery in Utah. 

Adultery committed in Utah prier to its admission as a state, being a 
crime against the United States, a prosecution therefor pendiug in a ter- 
ritorial court at the time of admission was transférable, under the pro- 
visions of the enabling act (28 Stat. 111), and the schedule annexed to 
the state constitution (article 24, § 7), to the proper United States circuit 
court. 

3. SaME — CONSTITUTIONAI, LaW. 

The government of the United States retalns constitutional power to 
punish, through its courts, a crime committed against it in one of the 
territories, although such territory is admltted as a state pending the 
prosecution, and before conviction. 
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8. Samk— Eepbal op Statutb— Pending Prosecutions. 

Even if the Edmunds-Tuoker act, which defines and prescribes a pun- 
Ishment for adultery committed in the territories (24 Stat. 635, § 3), was 
Implledly repealed as to Utali by its admission as a state, tlie power to 
punish in pending cases was saved by tlie express language of section 
17 of that act, and by tlie gênerai provisions of liev. St. § 13. 

4. Same — Places Subjbct to Exclusive Fédéral .Tuiiisdiction. 

It seems that the Edrounds-Tncker act is still in force in the state of 
Utah, at any places therein over which the United States retains exclu- 
sive jurisdiction. U. S. v. Cornell, Ped. Cas. No. 14,867, 2 Mason. 60, 
followed. 

This was an indictment against Peter M. Baiim for adultery, 
alleged to hâve been committed in Utah Territory. The case was 
heard on motion to disniiss the prosecution. 

J. W. Judd, U. S. Atty. 

J. M. Tanner, for défendant. 

MARSHALL, District Judge. The défendant asks that this action 
be dismissed, on the ground that the law under which he was in- 
dicted ceased to operate when Utah was admitted as a state, or, as 
stated in the motion, "was repealed by the admission of Utah to 
statehood," and that there is no law of the United States now in 
force in Utah making the act charged against him a crime, or au- 
thorizing its punishment. On November 21, 1895, the défendant 
was indicted in one of the district courts of the then territoi-y of 
Utah for the crime of adultery, charged to hâve been committed on 
the 25th of September, 1895, in said territory, and within the juris- 
diction of the court. To this indictment the défendant pleaded not 
guilty, and it was pending in such district court when Utah became 
a state. The crime of adultery was defined, and its punishment 
prescribed, in section 3 of the act of congress of March 3, 1887, 
commonly known as the "Edmunds-Tucker Act." 24 Stat. 635. It 
was by that act made a crime against the United States, not only in 
the territories, but in any other place over which the United States 
had exclusive jurisdiction. As the court in which this indictment 
was found bas ceased to exist, it becomes important to consider how 
the process could survive the court in which it was initiated, and 
could be proceeded with in this court. 

Section 17 of the Utah enabling act (28 Stat. 111) enacted : 
"That the convention herein provided for shall hâve the power to provide, 
by ordinance, for the transfer of actions, cases, proceediugs, and matters 
pending in the suprême or district courts of the territory of Utah at the time 
of the admission of the said state into the Union, to such courts as shall be 
established under the constitution to be thus formed, or to the circuit or dis- 
trict court of the United States for the district of Utah; and no indictment, 
action or proceeding shall abàte by reason of any change in the courts, but 
shall be proceeded with in the state or United States courts according to the 
laws thereof, respectively." 

Under this authority it was provided, in a schedule annexed to the 
constitution of Utah, that : 

"Ail actions, causes, proceedlngs and matters which shall be pending in 
the district courts of the territory of Utah, at the time of the admission of 
thé state Into the Union, whereof the United; States circuit, or district courts 
might hâve had jurisdiction had there been a state government at the time 
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of the commencement thereof, respeetively, shall be transferred to the proper 
United States circuit and district courts, respectively, and ail files, records, 
Indictments and proceedings relating thereto, shall be transferred to said 
United States courts." Gonst. Utah, art. 24, § 7. 

That the circuit court would hâve had jurisdiction of the crime 
charged if Utah had been a state at the time of its commission, and 
it had been committed under the same circumstances, — that is, at 
any place within the state over which the United States had exclu- 
sive jurisdiction, — follows from the original grant of criminal juris- 
diction to that court in the judiciary act of 1789, which has been re- 
enacted in the succeeding statutes deflning its jurisdiction. This 
grant was of "exclusive cognizance of ail crimes and offenses cogniz- 
able under the authority of the United States, except as otherwise 
provided by law, and concurrent jurisdiction with the district courts 
of the crimes and offenses cognizable by them." Eev. St. U. S. § 629 ; 
25 Stat. c. 866, § 1. 

This is not one of the causes that could hâve been proceeded with 
in a state court, because the offense was against the United States, 
and not against the state; and the courts of the former are given 
exclusive cognizance of ail offenses against the national government. 
It is évident that when congress exercises its exclusive powers of 
législation for the territories, it is not as a local législature. The 
authority is conferred by the same instrument that is the source of 
its other powers; and, in the language of the suprême court of the 
United States in Cohens v. Virginia, 6 Wheat. 426, it is to be exer- 
cised "like ail its other powers, in its high character as the législa- 
ture of the Union." It would seem, then, that the enabling act, and 
the ordinance adopted by its authority, hâve madethiscourtthe suc- 
cessor of the territorial court as to this case, and that process initiat- 
ing in the latter court could be proceeded with hère, proAided there 
be any authority to now punish the défendant for the crime chargea. 
But it is contended that the power to punish in this case has ceased, 
because Utah was admitted as a state on the same footing as the 
other states, and, as claimed, the United States is without constitu- 
tional power to make criminal the act charged in the indictment, 
if now committed in Utah; and hence it has lost the power to punisli 
the défendant for it. If the act would not constitute a crime 
against the United States if now committed, it would not follow that 
the power to punish it was lost. There seems to be no objection, 
in principle, to punishing under a statute which makes an act crim- 
inal when committed within a particular time, although such punish- 
ment be not inflicted until the expiration of that time. Stevens v. 
Dimond, 6 N. H. 330; Bish. St. Crimes, § 182. It is true that no 
punishment can be inflicted for an act after the repeal, without a 
saving clause, of the law prohibiting it and prescribing its punish- 
ment; but this is because there would remain no law in existence 
authorizing the court to proceed. As stated in U. S. v. Tynen, 11 
Wall. 95: 

"By the repeal, the législative will iS expressed that no further proceedings 
be had under the act repealed. In Norris v. Crocker, 13 How. 429, the court 
said that, 'as the plaintiff's right to recover in that case depended entirely 
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lipon the statute, Its repeal deprived the court of jurisdiction of the subject.' 
As sald by Mr. Justice Taney in another case, 'the repeal of the law imposing 
the penalty is, of Itself, a rémission.' " 

This is as true of repeals by implication, as of other repeals, but it 
is not necessary that the act charged as criminal should continne 
to be prohibited. Tlie crime is complète as of the date of the crim- 
inal act, and, unless there be a remission, by the repeal of the only 
law which authorizes its punishment, or by direct pardon, such pun- 
ishment may be inflicted. .This is shown by the admittedly valid 
statutes of the United States, and of most of the states, to the 
effect that such a repeal in criminal cases should not affect causes 
of prosecution already accrued. Eev. St. U. S. § 13. Wherever 
there is such gênerai saving clause, or a similar spécial saving clause 
in the repealing act, the authority to punish is still preserved, and 
the intent, otherwise inferable, that the repeal should operate as a 
remission of past offenses, is negatived. 

But it is said that congress had no constitutional power to save 
the right to punish this olïense after Utah became a state, unless it 
had the power to make the act criminal if thereafter committed in 
Utah. No authority is cited in support of this claim, and I hâve 
been able to find none. It is predicated upon the theory that, in 
order to punish a crime against its laws, the United States must re- 
tain its sovereignty OTcr the place where the crime was committed, 
in respect to the subject-matter of the crime. But the power to 
punish crime is independent of any territorial sovereignty over the 
place of its commission. The United States "has jurisdiction of ail 
offenses which assail its rights, or the rights of its subjects, without 
regard to the place where the offender was at the time the offense 
was committed. The real theory of jurisdiction rests on the ground 
that the act or omission was against the sovereignty. The rule 
should be that we will punish ail who oiîend against our sovereignty, 
if we can obtain control of the oflEender, without any regard to his 
nationality, or the place of the offense; and in this view alone rests 
true national protection." Brown, Jur. 224; 2 Whart. Cr. Law, § 
1862; Ex parte Bollman, 4 Cranch, 75; U. S. v. Thompson, 1 Sumn. 
168, Ped. Cas. No. 16,492. 

Having the constitutional power to prohibit the act and prescribe 
a punishment, the United States retaius the power to inflict such 
punishment, independent of the continued exercise of absolute, or, 
indeed, of limited, sovereignty over the place of the commission 
of the offense. The jurisdiction of consular courts of the United 
States rests on this principle. Having the power to prescribe the 
offense, congress had the power to authorize the punishment of the 
offender at such time or place as it might designate, within or with- 
out a state; so that, if it be admitted that the law under which this 
indictment was found has been repealed by implication, with respect 
to Utah, still the power to punish past offenses under it is saved 
both by the express language of section 13, Eev. St. U. S., and by the 
intent to save pending prosecutions shown in section 17 of the Utah 
enabling act. But is the law in question repealed? It was not 
enacted for Utah alone, but for ail of the territories and other places 
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over which the United States had exclusive jurisdiction. Tlie Utah 
enabling act could not affect this law outside of this state, nor did 
it, in terms, remove Utah. from its opération. The argument is that 
stateliood for Utah. is so inconsistent with any opération of this law 
within the state as to repeal it by implication. The constitution 
provides that congress shall hâve power "to exercise exclusive légis- 
lation in ail cases whatsoever * » • over ail places purchased 
by, the consent of the législature of the state in which the same shall 
be, for the érection of forts, magazines, arsenals, dock yards and ail 
other needful buildings." Const. art. 1, § 8, subd. 17. Such places, 
when acquired, would be other places over which the United States 
has exclusive jurisdiction, and would fall within the fleld of opéra- 
tion of the Edmunds-Tucker act. The f act that Utah is a state is in 
no way inconsistent with the opération of the law in such places. 

In United States v. Cornell, 2 Mason, 60, Fed. Cas. No. 14,867, this 
principle was applied to a murder committed in a fort in Newport 
Harbor, belonging to the fédéral government, The ground had been 
purchased with the consent of Ehode Island, and it was held that the 
state had no jurisdiction, and that the United States was the only 
power that could take cognizance of and punish the crime. So it 
would seem that there is still a legitimate fleld of opération in Utah 
for the statute in question. The act charged as a crime against the 
défendant, if now committed in the state of Utah, under the same 
circumstances as charged in the indictment, viz. if committed in 
any place in the state over which the United States has exclusive 
jurisdiction, would be a crime against the United States, and punish- 
able as such. 

The motion must be denied. 
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(Circuit Court of Appeals, Eiglith Circuit March 30, 1896.) 

No. 657. 

1. GiRCOiT Courts — Jcrisdictionai, Amount— Multifaeiousnbss— Waivek op 
Objection. 

A suit was brought in tlie circuit court to enforce collection of four 
promissory notes, and to foreclose four mortgages securing such notes 
separately, on separate pièces of real estate, ail the notes and mortgages 
being made bv the same nerson. The sum claimed on each note was less 
than $2,000, but the aggregate of the notes exceeded that sum. No objec- 
tion on the ground of multifariousness was made until the flling of the 
master's report, when an exception was taiien on the ground that the court 
had no jurisdiction, because the sum claimed on each cause of action was 
less than S2.000. Held. that the objection was waived by failure to make 
it in the pleadings, and the jurisdiction should be sustained. 

3. Same — .Joindbr of Causes op Action — Aggrkoatb Amount. 

A bill in equity may be maintained in a fédéral court to collect several 
promissory notes, and foreclose several mortgages securing the notes sepa- 
rately, on separate pièces of real estate, where ail the notes and mort- 
gages are made by the same party, and where the aggregate amount due 
exceeds S2,000, although no one of the notes or mortgages equals that sum. 
Per Sanborn, Circuit Judge. 
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3. MiSJOINDEK OF PAKTIKS— WhO MAY ObJECT. 

Those only can objeet because of an improper jolnder of parties who 
are themselves improperly joined. Per Sanborn, Circuit Judge. 

4. Rbfobmation of Contracts — JuRisDicTiorr. 

The power of equlty to reform written Instruments on account of mutual 
mlstake Is not conflned to foreclosure sults, but Is a gênerai power, ap- 
plicable to ail written contracts, ineluding promissory notes not secured 
by mortgage. Per Sanborn, Circuit Judge. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

The appellees, Catherine M. Blows and Hurlburt B. Oheever, brought thls 
action in the United States circuit court for the district of Nebraska, as ex- 
ecutors of the last will of Amasa R. Cheever, against the appellants, Eva 
Fltchett and George H. Fltchett, and against G. H. Pray, J. C. Comwall, 
and H. P. Dufur, to reform three promissory notes made by Eva Fltchett 
and G. H. Fitchett to Amasa R. Cheever, to enforce the collection of thèse 
three notes, and of another note for $1,000, made by the Fltchetts to Cheever, 
and to foreclose four mortgages of real estate, each of whlch descrlbed a 
différent pièce of property from that descrlbed by elther of the others, and 
each of whlch was alleged to secure one, and only one, of the notes. Thèse 
notes were: One for $500, dated June 10, 1882; one for $350, dated August 
12, 1884; one for $1,000, dated June 16, 1885; and one (or $1,500, dated May 
11, 1891. And the bill alleged that no part of the principal of any of the notes 
had been pald, and that there was some Interest overdue. It also alleged that 
the défendants, other than the Fltchetts, had some interest in the mortgaged 
premises, inferior to the mortgages, but thèse défendants never appeared or 
answered. The Fltchetts answered that they admitted the exécution of the 
notes and mortgages, and that no part of the principal of elther of them had 
been pald; but they denied that there was any mlstake made In draftlng the 
three notes whlch the appellees sought to reform; averred that the note for 
$350 was not secured by any mortgage, that actions upon ail the notes ex- 
cept that for $1,500 were barred by the statute of limitations, and that the 
action upon that note was prematurely brought. The case was referred to a 
master, who found that, by mlstake and inadvertence, the three notes for 
$500, $350, and $1,500 were so drawn that on thelr face they drew interest 
from thelr maturlty, whlle the agreement and Intent of the parties to them 
was that they should draw Interest from thelr date, — and that the appellees 
were entitled to a decree reforming them accordlngly; that the note for $350 
was not secured by any mortgage; that there was $636.35 due on the note 
for $500, $1,192.38 due on the note for $1,000, and $1,860 due on the note 
for $1,500; that each of thèse amounts was secured by a separate mort- 
gage, and was a lien on a separate pièce of real estate thereunder; and that 
the appellees were entitled to a decree of foreclosure of each of thèse mort- 
gages. The appellants excepted to thls report, on the grounds— First, that 
the court had no jurisdiction to render any decree, because the amount 
clàlmed to be due on each of the causes of action was less than $2,000; 
second, that the évidence did not support the flndings of tlie master that 
there was a mutual mlstake in the draftlng of the three notes, whlch he 
found that the appellees were entitled to hâve reformed; and, third, that 
the appellees were not entitled to a decree reforming the note for $350, be- 
cause It was not secured by any mortgage. The court below overruled thèse 
exceptions, and rendered a decree in accordance wlth the flndings and recom- 
mendatlon of the master. The appeal présents the question of the sutficiency 
of each of thèse exceptions. 

Ralph W. Breckenridge, for appellants. 

Richard A. Jones (Benjamin T. White and Arthur H. Burnett 
filed a brief), for appellees. 

Before SANBORJsT and THAYER, Circuit Judges. 
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SANBOEN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court, 

May a mortgagee maintain a bill in equity in the circuit court of 
the United States, to collect several promissory notes, and to fore- 
close several mortgages, made by the same promisors and mort- 
gagors, where the mortgages secure the notes, respectively, upon sep- 
arate pièces of real estate, and the sum clairaed to be due on no one 
of thera equals $2,000, but the aggregate amount claimed to be due 
on ail of them exceeds that amount? The court below answered this 
question, without hésitation, in the affirmative, and tlie ingenuity 
and persistency of the counsel for appellants hâve failed to convince 
us that there is any sound reason for any other answer. It goes 
without saying that the mortgagee might hâve maintained an action 
at law in the fédéral court upon ail the overdue promissory notes 
made by his mortgagor if the amount he claimed upon them exceed- 
ed |2,000, although no one of them amounted to that sum. It is not 
perceived that the fact that their payment was secured by separate 
mortgages, and that resort was had to equity to collect the notes 
and foreclose the mortgages, changes the rule. The mortgages were 
mère incidents to the debts, and the suit in equity was composed of 
causes of action for the collection of the debts, no less than an action 
at law upon the notes would hâve been. One of the acknowledged 
heads of equity jurisprudence is the prévention of a multiplicity of 
suits; and it would be a strange incongruity to hold that, where a 
single action at law could be maintained to collect four promissory 
notes, there must be four separate suits between the same parties 
to accomplish the same purpose, where resort was had to equity. 
Such a rule would couvert a court of equity into an instrument to 
multiply, rather than to prevent the multiplication of, suits. No 
Sound reason has been presented to us why four causes of action, be- 
tween the same parties for the foreclosure of four separate mortgages, 
should not be joined in a single action. They are causes of action 
upon express contracts. The gênerai rule of law and the usual pro- 
vision of the codes of the varions states is that causes of action upon 
express contracts, between the same parties, may be joined in a 
single action. Consol. St. Neb. 1891, § 4627. The additional labor 
and expense entailed upon the parties and the court by the com- 
mencement and trial of four suits, instead of one, for the purpose of 
foreclosing thèse mortgages, would tend in no possible way to serve 
the convenience or to advance or protect the rights of thèse litigants. 

Judge Story, in section 533 of his Equity Pleadings, says: 

"The resuit of the princlples to be extracted from the cases on this subject 
seems to be that, -where there is a common liability and a common intevest, a 
common liability in the défendants and a common interest in the plaintiffs, 
différent claims to property, at least if the subjects are such as may without 
ineonvenience be joined, may be united in one and the same suit." 

In Fitch V. Creighton, 24 How. 159, 164, the complainant exhib- 
ited a bill in equity to enforce two separate liens fastened upon dif- 
férent sets of lots in a city by two distinct city assessments. The 
amount of one of thèse assessments, which was levied on four lots, 
was $1,791.76; and the amount of the other assessment, which was 
v.74F.no.l — 4 
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levied on three otlier lots, was $206.47. The défendant demurred to 
tlie bill, and the suprême court overruled the demurrer, and said: 

"Whilst parties should not be subjected to expense and inconvenience In 
litigatlng matters in wliieh they hâve no interest, multipliclty of sults sliould 
be avoidedby unltlng In one bill ail who hâve an Interest in the principal mat- 
ter in controversy, tliough the interests may hâve arisen under distinct con- 
tracts." 

In O'Connell v. Eeid, 12 U. S. App. 369, 371, 5 C. 0. A. 586, 588, 
and 56 Fed. 531, 532, a pétition was flled in the United States cir- 
cuit court for the district of Kansas, which contained two causes 
of action,— one for |338.71, for a debt due, and one for $1,900.99, 
for a debt not due; and separate attachments were issued upon each 
of thesè causes of action. The cause of action for money not due 
was, by the statutes of Kansas, maintainable only where the debtor 
had disposed of, or was about to dispose of, his property, with in- 
tent to defraud his creditors, and an attachment was ordered by the 
court to be issued upon that ground. To this pétition a demurrer 
was întérpbsed, on the ground that there was a misjoinder of causes 
of action, and that the court had no jurisdiction of either cause alone, 
but this court overruled that demurrer. 

In Torrent v. Hamilton, 54 N. W. 634, the suprême court of Mich- 
igan held that a bill to foreclose four distinct mortgages made by 
the same mortgagors, and held by the same plaintiff, but bearing dif- 
férent dates, and containing différent exceptions, was not multi- 
farious. ■ 

But it is idle to discuss this proposition further. There is neither 
reason nor authority for a ruling différent from that which was made 
by the court below. A bill by a mortgagee to foreclose four sepa- 
rate mortgages, each of which amounts to less than $2,000, but ail 
of which amount to more than that sum, is not demurrable for mis^ 
joinder of causes of action or multifarious, where the notes secured 
by the mortgages and the mortgages themselves are held by the same 
complainant, and weïe made by the same mortgagors, and a na- 
tional circuit court has jurisdiction of a suit founded on such a bill. 
Moreover, the objection that a bill is multifarious or that there is a 
misjoinder of causes of action is waived if not taken in the pleadings. 
Storv, Eq. PL § 284a; Oliver v. Piatt, 3 How. 333, 411; Shields v. 
Thomas, 18 How. 253, 260; Barney v. Latham, 103 U. S. 205, 215; 
Converse v. Dairy Co., 45 Fed. 18, 20; Eanger y. Cotton-Press Co., 
52 Fed. 611, 613; Payne v. Avery, 21 Mich. 524, 537; Burnham v. 
Dillon (Mich.) 59 N. W. 176, 177. The appellants did not raise this 
objection by demurrer, answer, or in any other way than by an at- 
tempted exception to the report of the master. 

Again, those only can demur for an improper joinder of parties 
défendant who are themselves improperly joined. Story, Eq. PI. § 
544; Torrent v. Hamiltpn (Mich.) 54 N. W. 634, 635; Warthen v. 
Brantley, 5 Ga. 571; Whitbeck v. Edgar, 2 Barb. Ch. 106; Toulmin 
v. Hamilton, 7 Ala. 362; Miller v. Jamison, 24 N. J. Eq. 41; Gart- 
land v. Dunn, 11 Ark. 720; Payne v. Berry, 3 Tenn. Ch. 154; Chris- 
tian v. Crocker, 25 Ark. 327; Great Western Compound Co. v. Aetna 
Ins. Co., 40 Wis. 373; Cherry v. Monro, 2 Barb. Oh. 618; Sweet v. 
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Converse, 88 Mich. 1, 49 N. W. 899, The only appellants hère are 
the mortgagors, Eva Pitchett and George ïï. Fitchett. They were 
equally interested in ail the notes and mortgages, and were prop- 
erly made défendants to either cause of action in the suit. If any 
other parties were improperly joined, those parties only can présent 
that question. 

When the court below has considered conflicting évidence, and 
made its -finding and decree thereon, they must be taken to be pre- 
sumptively correct; and unless an obvious error has intervened in 
the application of the law; or some serious or important mistake has 
been made in the considération of the évidence, the decree should 
be permitted to stand. Warren v. Burt, 12 U. S. App. 591, 600, 7 
G. G. A. 105, 110, and 58 Fed. 101, 106; Paxson v. Brown, 27 U. S. 
App. 49, 10 0. C. A. 135, 144, and 61 Fed. 874, 883; Stuart v. Hav- 
den, 18 0. C. A. 618, 72 Fed. 402; Kimberlv v. Arms, 129 U. S. 512, 
9 Sup. et. 355; Evans v. Bank, 141 U. S. 107, 11 Sup. Ct. 885; Furrer 
v. Ferris, 145 U. S. 132, 134, 12 Sup. Ct. 821. We hâve carefully 
examined the évidence in this case upon which that portion of the 
decree reforming the three promissory notes is based, and are satis- 
fled that the trial court committed no serious mistake in the con- 
sidération of the évidence, or in the conclusion it deduced therefrom. 

Nor can the objection that the court below had no power to en- 
ter a decree reforming the note for $350, because it was not secured 
by a mortgage, be sustained. The power of a court of equity to re- 
form written instruments, on account of the mutual mistakes of the 
parties to them, is not confined to suits to foreclose mortgages, nor 
is it applicable alone to notes secured thereby. It is a gênerai pow- 
er applicable to ail written contracts, whenever the facts are estab- 
lished which properly invoke its exercise. The decree below must be 
affirmed, with costs, and it is so ordered. 

THAYER, Circuit Judge (concurring). The circuit court had ju- 
risdiction of the case unless the bill of complaint was multifarious, 
and was excepted to at the proper time for that reason. No ob- 
jection was made to the bill of complaint on the ground that it was 
multifarious, either by demurrer or answer, nor in any other manner, 
until the case had been heard before the master, and his report had 
been filed, when an attempt was made to raise the question by an 
exception to the master's report. It was then too late to except to 
the bill for multifariousness, as that objection had been waived. 
On this ground, I concur in the foregoing décision, but without ex- 
pressing any opinion whether the objection to the bill on the ground 
of multifariousness would or would not hâve been good if taken in 
time. 
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CHENEY V. BILBY. 
(Circuit Court of Appeals, Eighth Circuit. April 13, 1890.) 
Na 708. 

1. EqUITT — FORFKITURES — INEQUITABLE CONDDOT — InTBHBST. 

Equlty abliors forfaitures, and will not concern Hself to make good the 
loss of Interest to one wtio refused the principal in the hope that he could 
enforce, upon purely technical grounds, a forfeiture of lands sold and 
ail payments made thereon, under the terms of a harsh and unconscion- 
ahle contract. 

2. Tbndbu of Paymekt— Place of Tekdek— Subsbquekt Interest. 

Failure of the holder of notes payable at a particiilar place to hâve 
them at such place on the day they become due, so that the agent to 
make the collection refuses to receive the amount when tendered, de- 
prives the holder of any right to subséquent interest, where it does not 
appear that the debtor has realized any interest on the money tendered. 
8. Same— Kebping Tbndeb Good. 

In order to stop interest, It is not necessary that one making a tenaer 
should set the money aside, and hold it continuously subject to the order 
of the creditor, but he may use it as his own, and Is only under obliga- 
tion to be ready at ail times to pay the debt in current money when re- 
quested. Curtiss v. Greenbanks, 24 Vt. 536, followed. 

4. Vendor and Vendée — Contract of Sale — Stipulation against Assign- 

ment. 

Where ail the vendee's engagements hâve been promptly fulfilled, and 
the final payments made or tendered, the vendor cannot refuse to make 
a deed, as required by the contract, on the ground that the vendee as- 
signed the contract vs'ithout his consent, contrary to expi'ess stipulation. 
Such a stipulation ceases to operate when ail the vendee's engagements 
are performed; and, even if an assignment has been made préviens to 
final performance, the vendor cannot object thereto, after failing to do so 
at the time of the assignment, or on receiving notice of it. Wagner v. 
Cheney, 20 N. W. 222, 16 Neb. 202, followed. 

5. Specific Performance — Parties — Assignment of Contract. 

Where the suit is brought by an assignée of the contract, défendant 
cannot object that the assignment is not evidenced by a formai vvritten 
instrument or deed, and that the assigner should therefore be a party, 
where the fact of the assignment is asserted by the parties thereto, upon 
the record, in a mode which will estop them from asserting the contrai'y, 
as against the défendant. 

6. Tends r—Brtnging Money into Court. 

It is suflicient that a tender is made in the bill, with an offer to bring 
the money into court whenever the court directs; and it is not necessary 
that the money shall be brought into court ou the filing of the bill. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraslia. 

This suit was begun on the 2d day of December, 1892, by John S. Bilby, 
the appellee, against Prentiss D. Cheney, the appellant, and arises ont of 
the following contract: 

"This indenture, made this 2d day of May, in the year of our Lord one thou- 
sand eight hundred and eighty-one, between Prentiss D. Cheney, of Jer- 
seyville, Jersey county, Illinois, party of the flrst part, and John A. Wisherd, 
of Nodaway county, Missouri, party of the second part, witnesseth: 

"That, in considération of the stipulations herein contained and the pay- 
ments to be made as herein specifled, the flrst party doth by thèse présents 
démise and let to the second party the possession and use of the land herein 
mentioned to the said second party, said premlses situate and being in the 
county of Gage, in the state of Nebraska, known and described as foUows, 
to wit: 



CHENEY V. BILBY. 53 

Ail of section one, town five, range seven, being (UG.SS 

AU of section twenty-four, town six, range seven, belng 040. 

AU of section nine, town six, range eight, being tvio. 

Northeast quarter sect. 11 ve, town tive, range seven, being 1G4.42 

Fractional west half sect. six, town live, range eiglit, being 124.51 

In acres a total of 2,215.21 

"The snm agreed xipon for tlie possession, nse, occupancy, and control of 
eaid land is $2,7'J2.3'/ioo yeai'l.v, which is represeuted and included in the 
notes execnted by said second party described iiereiu, and also the whole 
amonnt of the taxes that are or inay be asseKS(>d agiiiust said land. ïhe pur- 
chase priée of said land is fifteen thousand flv(^ Iniudred and six and ■'t/j^„„ 
dollars, of which payment has been made of four hundred and twelve and 
"^'Vioo dollars, at the exécution of this contraet. ïhe balance is to be paid, 
without notice or demand tlierefor, in ten anuual iiayments, at the tlmes 
specified in eighteen certain proniissory notes, of even date berewith, signed 
by John A. Wisherd, payable to the order of P. D. Cheney; one note being 
for l,886.'3/ioo dollars, due three years after date; one note being for 
1,886.73/1 DO dollars, due four years after date; one note being for 1,886. 's/^uf,, 
due five years after date; and five other notes, for 1,886. '^/i 00 each, due 
in six, seven, eight, nine, and ten years after date, which eight are the prin- 
cipal notes, the other ten notes being for the yearly interest, viz.: First note, 
Ç905.83/ioo; second note, i|!!)05.«3/ioo; tiiird note, $005.<i3/i„o; fourth note, 
§792.4S/ioo; fifth note, SfGT'J.as/ioo; sixth note, $560.os/i(|o; seventh note. 
$452.s3/ioo; eighth note, $3.'!9.8s/i„(,; ninth note, .$226.43/, j,„; tenth note, 
ÇII3.23/100, — due consecutively in one, two, three, four, tive, six, seven, eight, 
nine, and ten years after date; ail xjayable at the office of Russell & Holmes, 
in Tecumseh, Nob., without interest, beforo due, and with ten per cent, per 
annum after maturity. And the said second party, in considération of this 
agreement, hereby agrées to make punetual payment of the above sums of 
principal and interest as each of the sanie respectively becomes due, and 
will also regnlarly and seasonably pay ail the taxes and assessments agalnst 
sala land. Wisherd contracts and agrées to break one-third of each of the 
five tracts described, in season of 1881. Wisherd contracts and agrées to 
build six dwelling houses, at proper points, within one year from date, which 
dwelling houses shall be good and suitable for dwelling pui'poses, and to cost 
not less than $2,50 each. Cheney is to pay taxes of 1880, and to warrant 
ngainst ail former years taxes. Wisherd is to pay taxes of 1881, and ail 
subséquent years. In case the second party, his légal représentatives or 
assigns, shall pay the several sums of mouey aforesaid punctually and at the 
times above limited, and shall strictly perform ail and singular the agree- 
ments and stipulations aforesaid after their true ténor and intent, then the 
said flrst party covenant and agrée to make and exécute unto the said second 
party, his hoirs or assigns (upon request and the surrender of this contraet), 
a deed conveying said land in fee simple, with the ordinary covenants of 
warranty, reserving and exccpting the right of way that may be demanded 
for public use for railways or common roads; and it is hereby agreed and 
covenànted by the pai-ties hereto that time and punctuality ai'e material and 
essential ingrédients in this contraet. 

"And in case the second party shall fail to pay the taxes, or if the land shall 
be sold for taxes, or if said second party shall fail to make the payments of 
money for principal or interest, or to malce improvements as herein agreed, 
upon the terms and at the times herein limited, and to perform and complète 
ail and each of the payments, agrecments. and stipulations herein mentioned. 
strictly and literally, without any failure or default, then this contraet, 
so far as it may bind said flrst party, shall becomc null and void, and ail the 
rigbts and interests hereby created or then existing in favor of the said party, 
or derived from him, shall utterly cease and détermine; and the right of pos- 
session and ail équitable and légal interests in the promises shall revert to 
and revest in said first party, without any déclaration or forfeiture, or 
any aet of re-entry, or any other act of said flrst party to be performed, 
and without any right of said second party of réclamation or compensation 
for nloneya paid or services performed. And, in case of the forfeiture or the 
annuUing of this contraet, the said second party shall still be bound and 
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liable to pay ail taxes then due or assessed against said land; also, ail in- 
stallments of principal or interest that may then be due on this eontracl 
to be regarded and consldered as reut for the use of said land; also, no flx- 
tures or improvements, temporary or permanent, shall be remoyed from 
said land. And, the said tirst party shall hâve the right, immediately upon 
the failure of the second party, to comply with the stipulations herein, to 
enter upon the land atoresaid, and take immédiate possession thereof, together 
with ail the fixtures, privilèges, and appurtenances thereon or in any wise 
thereunto belonging or appertaining. And the said second party hereby 
covenants and agrées to surrender unto the said lirst party, or his order or 
his assigns, the said land and appurtenances without delay or hindrance; 
and no court shall relieve the said second party from a failure to comply 
strlctly and literally with tliis contract, and this instrument shall not be re- 
garded or construed as color of title. No modification or change of this con- 
tract can be made except by entry hereon in writing, signed by both parties. 
An oversight or omission of the first party to take notice of any default of the 
second party shall not be deemed a waiver of their right so to do at any time 
thereafter. And it is further stipulated that no assignment of the promises 
or of this contract shall be valid unless with the writteo consent of the first 
party, and by the indorsement of the assignment hereon. 

"ïime Is hereby declared by the parties hereto to be the essence of this 
contract, and a failure on the part of the second party to make the payments 
mentioned, to do and perform ail the covenants, to comply with ail the agrée, 
ments herein expressed, and by him agreed to be performed strlctly according 
to the terms, boundaries, and limlts of the time herein mentioned, or either 
or any of them, fully and completely, shall immediately work forfeiture of 
ail the right and claim of the said party of the second part to hâve a con- 
veyance of the land herein mentioned. And, in case of default, the said 
second party binds himself and représentatives to give up immédiate pos- 
session of ail said tract of land, whenever a demand is made therefor by the 
said party of the first part or their légal représentatives. And upon the non- 
performance of the covenants herein mentioned, or a failure to make the 
payments as herein specified, or any of them, at the time promised, ail the 
rights and privilèges provided in this contract giving to said second party 
the right to purchase the land mentioned shall immediately terminate. The 
rights of the second party hereùnder shall be the rights of a tenant, and he 
shall hold the land under this contract as a lease, and he shall be liable and 
subject as a tenant under the statute regulating the relations between land- 
lord and tenant; and, in case of default, the first party may enforce the pro- 
visions of this contract, and also reeover possession of the land, with ail the 
fixtures, privilèges, crops, and appurtenances thereon; and, in case of default 
the action of forclble detainer shall lie against said party of the second part 
or his légal représentatives herein. 

"In testimony whereof, the said party of the first part has signed thèse 
présents in duplicate, and the second party has hereunto set his signature, 
the day of the date hereof. John A. Wisherd." 

The bill sets out this contract, and avers performance and tender of per- 
formance by Wisherd and the complainaut of ail the covenants and stipula- 
tions of the same; pleads specially the tender of payment of ail of the pur- 
chase-money notes at their maturity, and the tender of $19,512 to pay the 
last notes, which matured May 2, 1891, and the principal of the other unpaid 
notes, which matured prior to that date; offers to bring into court, as the 
court may direct, "ail moneys due the said Cheney by said contract and notes, 
and olïers to do equlty in every respect as to this honorable court shall seem 
Just"; avers "that on the 13th day of February, 1889, your orator, for a valua- 
ble considération, purchased the said equity of the said Wisherd in said land, 
and obtained a quitclaim deed therefor, and also an assignment of the said 
contract from the said Wisherd, and undertook and agreed to perform ail and 
singular the obligations and payments of the money due the said Cheney from 
the said Wisherd under said contract of purchase"; allèges that on the 29th 
day of May, 1891, Cheney brought actions of ejectment to reeover the posses- 
sion of the land; and prays that he may be enjolned from prosecutlng thèse 
actions, and that Cheney may be decreed to make complalnant a deed for 
the land. 
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The answer admlts the exécution of the contract, and that Cheney agreed 
to sell Wisherd the land In controversy on the tenus specifled in the contract; 
allèges that default was made in the payment of each and every one of the 
purchase-money notes whlch matured on and after May 2, 1884, and "that, 
by reason of said defaults, said contract became forfeited, null, and void, at 
the option of this respondent, Prentiss D. Cheney; that, immediately after 
each default in said payments by said John A. Wisherd, this respondent 
notified the said Wisherd that he elected to déclare said contract void, and did 
déclare said contract forfeited and void; * * * that this respondent does 
now déclare said contract forfeited, null, and void"; and this déclaration is 
many times repeated in the answer; allèges that "Wisherd and said Bilby 
allowed said laud to be sold for taxes on the 6th day of November, 1893, at, 
Whicli time the said premises were duly sold for taxes for the years of 1891 
and 1892," and that, by reason thereof, the contract became null and void; 
avers that the forfeiture of Wisherd's rights under the contract was well 
"known to the complainant, John S. Bilby, for a long time prior to the pre- 
tended purcKase- by him and the assignment of said contract, and of the pre- 
tended purchase by him of the alleged interest ot the said John A. Wisherd 
in said land, and were well and fully known by John S. Bilby long prior to 
the 13th day of February, 1889"; and allèges that, "by reason of such knowl- 
edge, the said John S. Bilby, complainant, is estopped and ought uot to hâve 
and maintain his alleged cause of action in his said' bill of complaint set 
forth, and, by reason of such estoppel, is not entitlcd to the relief prayed for 
in his said bill of complaint; * * * and this respondent allèges that he has 
neyer at any time consented to the assignment of the premises or of said con- 
tract to thé said coniplainant, John S. Bilby, or any other person, and that 
if said contract has been assigned, or the said Wisherd's rights thereunder. 
by the said John A. Wisherd, to the said John S. Bilby or other person, it has 
beeii without the consent of this respondent"; and conCludes with a prayer 
that the "contract shall be declared forfeited, null, and void." 

A year after flling the first answer, an amended answer was flled, which 
answered the averments of the bill in relation to the tender of the purchase 
rnoney as foUows: "This respondent, further answering, says that said com- 
plainant ought not to hâve or maintain his said plea of tender of payment of 
the amount due under said contract at the time said payments became due, 
for the reason that said complainant did not and has not kept good said 
pretended and alleged payments, and did not and has not deposited said sums 
in any place or banfc where this défendant could secure the same upon appli- 
cation therefor, and has not set aside, and did not keep set aside, or sepa- 
rate and distinct, moneys or f unds at any time or any place where this de- 
fendant could secure the same in satisfaction of said payments so due and 
owing; and said complainant has not brought the amount of said alleged 
tenders, nor the amount of said payments so past due, into court, and de- 
posited the same in court or elsewher'e, for the use and beneflt of this défend- 
ant, or where this défendant might or could secure the same, and has made 
no tender or profert thereof of said sum, or any sum in this court or else- 
where, for the use and beneflt of this défendant." The amended answer also 
sets up a claim for ?.521.95 paid to redêem the Uind from a sale for taxes for 
the year 1892, and concludes with a pr.ayer that the contract "be declared for- 
feited, null, and void." The court below found the issues of fact in favor 
of the complainant, and rendered a decree as prayed for in the bill. The de- 
cree required the complainant, within 30 daya from the date thereof, to pa.v 
to Cheney, or into court for his use, the $19,512, due on the notes, and $5Gl.7Ô, 
the amount of certain taxes on the land paid by Cheney, and thèse sums 
were deposited in court accordingly. 

Cheney denied that Wisherd tendered payment of the notes which matured 
IMay 2, 1884, and on May 30, 1884, wrote Kussell & Holmes the foUowing 
letter: 

"Atchison, Kansas, May 30, 1884. 

"Messrs. Russell & Holmes— Cents: Yours ,of .28th recd., saying tliat you 
hâve no vvord, from J. A. Wisherd. There was due from him the first part 
of this month sonie $2,800, on a land contract payable at your office. If you 
do hear from, him, and he oft'ers to pay, I autliorize and request you to say 
to him for me that I will not take the money; that his contract terminated 
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by his failure to pay or offer payment when due; and I do not and sluxll not 
recognize the éontract as blndlng me to convey the land. I do not know his 
address, or I would write to him. The payment of the money would hâve 
been a great convenience and accommodation and beneflt to me duriug the 
financial panic. I propose to know from the highest law authority whether 
I am entitled to the beneflts of the contract or not. 

"Yours, truly, P. D. Cheney." 

Cheney therenpon declared the contract forfeited, and brought his action of 
ejectment to recover possession of the land, and wrote Wlsherd the foUowing 
letter: 

"P. D. Cheney, Jerseyville, Illinois. 

"June 16th, 1884. 
"John A. Wisherd, Esq.— Dear Sir: My contract of May 2d, 1881, to sell 
you: 

Ail section 1. 5. 7. 

24. 6. 7. 

9. 6. 8. 

N. W. Vi 5. 5. 7. 

Fractional W. 1/2 6- 5- §. 

—a total of 2,215 ^"/loo acres, in Gage comity, Nebraska, became mill and 

void, and was terminated by your failure to pt»y the installments due May 

2d, 1884, 

1 of $1,886.73 

1 of 905.63 

"I will return the unpaid promissory notes on demand, or will deposit them 

for your use and beneflt with any third person you wlU name. I also ask 

and demand possession of the land, and the stipulated sum of $2,792.37 as the 

yearly rent of same. 

"Yours, truly, P. D. Cheney." 

To thls letter, Wisherd replled as follows: 

"Omaha, Nebraska, July 9, 1884. 

"P. D. Cheney, Esqr., Jerseyville, Ills.— Dear Sir: Yours of June 19th re- 
ceived, and contents noted, and in reply I will say that when my notes be- 
came due to you May 2d, 1884, at the office of Ilussell & Holmes, Tecumseh, 
Neb., I sent my brother there, prepared to pay them, and instructed to do so, 
but the notes were not there. I hâve since that time been thete myself, 
prepared to pay them, and.offiered to do so, and hâve been ready every day 
since they were due, and am ready now, to pay them, if you will notify me 
when they will be there at Russell & Holmes' office. There Is where I shall 
expect to flnd each note as it becomes due, and, on the day it becomes due, 
you can get your money for each and every one of them. TJntil that time I 
liave no use for the notes, unless you should prefer to take ail your money 
due you on principal notes at a reasonable discount, and make me a deed 
now. In that event I could and would pay it ail to you, but that is optional 
wlth you. If you should wish to do anything of the klnd, name the discount 
you would be willing to give. 

"Very respectfuUy yours, John A. Wisherd. 

"Nodaway Oo., Dawson, Mo." 

On July 14, 1884, Cheney wrote Wisherd as follows: 
"P. D. Cheney, Jerseyville, Illinois. 

"July 14th, 1884. 
"John A. Wisherd, Dawson, Nodaway Co., Mo.— Dear Sir: Inclosed 1 re- 
turn you 16 notes, ail dated May 2d, 1881, given to me by you, as a part of 
the land contract of same date, for the sale and purehase of : 

Ail section 1. 5. 7. 

" 24. 6. 7. 

" ». «. 8. 

N. E. 14 5. 5. 7. 

Fract'l W. Va 6. 5. 8. 

^being 2,215 ^^i/ioo acres in Gage couuty, Nebraska., 
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"As you know, tlie eontract of sale became niill and void, was torminated 
and ended, by your failure to comply -witli its terms. I bave bnen unable 
until now to know with certainty your proper address, or I woiild bave re- 
tumed the notes sooner. 

"Yours, truly, P. D. Cbeney." 

ïo tbis letter, Wisberd replied as foUows: 

"Dawison, Mo., July 21st, 1884. 

"P. D. Cbeney, Esqr., Jerseyville, Ills.— Dear Sir: Yours containing my 
notes given to you for tbe purcbase mouey of Gage Co., Neb., laud re- 
ceived. I berewitb return tbeni to you. I will give you tbe nioney for tbe 
two notes whicb were due May 2nd, 1884, just as soon as they are presented 
to me for payment. Tbe otber notes are not due yet, and, until tbey are due, 
I bave no use for tbem. 

"Very respectfully yours, John A. Wisberd. 

"Nodaway Co., Dawson, Mo." 

Otber correspondenee and facts appear in tbe opinion. Cbeney brougbt tbe 
case into tbis court by ai^peal. 

Charles E. Magoon, for appellant. 

James W. Hamilton and Hamuel Maxwell (George B. Lake and 
Henry E. Maxwell were with them on the brief), for appellee. 

Before CALDWELL, SAKBORN, and THAYER, Circuit Judges. 

CALD'WTSLL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The transaction between Cheney and Wisberd was the very simple 
one of the sale by the former to the latter, mostly on crédit, of a 
tract of wild land. As simple in itself as the transaction was, the 
written instrument expressing it is an extremely voluminous docu- 
ment, imposing on the purchaser numerous and unusual, stringent, 
and oppressive conditions, ail of which are required to be "strictly 
and literally" performed by the purchaser, on pain of forfeiting the 
land, and ail improvements, flxtures thereon, and ail the purchase 
money paid, and ail that may be due when the forfeiture is declared, 
and also the crops that may then be growing on the land. Time 
is twice declared to be "the essence of this eontract," in respect of 
every one of its numerous provisions, and it is further declared that 
"no court shall relieve the said second party from a failure to comply 
strictly and literally with this eontract," and that "an oversight or 
omission of the flrst party to take notice of any default of the second 
party shall not be deemed a waiver of the right to do so at any time 
thereafter." In the number, severity, and stringency of its pro- 
visions as applied to the purchaser, the eontract is without a préc- 
èdent in our judicial expérience outside of the cases in which simi- 
lar contracts made by Cheney with other persons hâve given rise to 
lawsuits, and hâve been made the subject, to a greater or less ex- 
tent, of judicial considération. We cite some of thèse cases : Wag- 
ner V. Cheney, 16 Keb. 202, 20 îs\ W. 222; Robinson v. Cheney, 17 
Neb. 673, 24 N. W. 378; Roberts v. Cheney, 17 Neb. 681, 24 N. W. 
382; Ballard v. Cheney, 19 Neb. 58, 26 N. W. 587; Svaboda v. Chenev, 
28 Fed. 500; Cheney v. Bacon, 1 C. C. A. 244, 49 Fed. 305; Cheney v. 
Libby, 134 TJ. S. 68, 10 Sup. Ct. 498. However harsh and exacting 



58 74 FEDERAL REPORTER. 

the contract may be, Cheney is entitled to the full benefit of its 
provisions, and we hâve only called attention to some of them be- 
cause they disclose a motive and aflford an explanation for Cheney's 
subséquent conduct. 

We will proceed to consider the several grounds upon whieh 
Cheney rests his défense to the bill for spécifie performance. The 
flrst ground relied on in the ansv^^er is that the contract is "f orfeited, 
null, and void by reason of the nonpayment of the notes given for the 
purchase money as they severally matured." Thèse notes, by the 
terms of the contract and by their own terms, were payable at the 
office of Russell & Holmes, Tecumseh, Neb. Wisherd paid, as part 
of the purchase price for the land, |412.55, at the date of the exécu- 
tion of the contract; and he also paid at maturity the ârst two 
interest notes, due, respectivelv, May 2, 1882, and May 2, 1883, each 
for the sum of |905.63. Before May 2, 1884, the date of the ma- 
turity of the flrst principal and the third interest note, Wisherd had 
placed improvements ou the land valued at |20,000. When the last- 
mentioned notes matured, Wisherd tendered payment of the same 
at the office of Russell & Holmes, at Tecumseh, Neb., where they 
were payable; but Eussell & Holmes, not having the notes, declined 
to receive the money. Cheney denied that a légal tender had been 
made of the money due on thèse notes, declared the contract for- 
feited, and instituted an action of ejectment to recover the land. 
This ejectment suit was tried and decided against Cheney in the 
circuit court of the United States for the district of Nebraska on 
the 5th day of February, 1887. The case was then taken on writ 
of error by Cheney to the suprême court of the United States, where 
It was pending until the 5th day of January, 1891, when it was dis- 
missed on Cheney's motion. By this action the judgment in this 
ejectment suit became final, and is conclusive against the claim of 
Cheney that Wisherd had forfeited his rights under the contract by 
failing to tender payment of the notes which matured May 2, 1884. 
From the time Cheney brought the action of ejectment, in 1884, to 
enforce the alleged forfeiture and recover the land, down to the 17th 
of May, 1890, he asserted that due tender of payment of the notes 
which matured May 2, 1884, had not been made, and that the con- 
tract was null and void. He refused to accept payment of the 
other purchase-money notes as they matured, or to otherwise recog- 
nize the contract as in force. Cheney's action rendered it manifest 
that it was not payment of the notes he desired, but a forfeiture of 
the contract. Wisherd, perceiving that it was Cheney's purpose to 
enforce "strictly and literally" the sweeping forfeitures provided for 
in the contract if the slightest ground was afEorded him for so do- 
ing, was put upon his guard, and was at great pains and considérable 
expense to comply strictly and literally with the terms of the con- 
tract. Notwithstanding Cheney's persistent déclaration that the 
contract was forfeited and null and void, Wisherd continued to ten- 
der payment of the other purchase-money notes as they matured, 
at the place where they were made payable. On the 3d of March, 
1890, the suprême court of the United States decided the case of 
Cheney (the same Cheney who is appellant in this case) v. Libby, 134 
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U. S. 68, 10 Sup. et. 498. That was a suit to compel spécifie per- 
formance by Cheney of a written contract similar to the one in suit, 
for the sale by him to Libby of land in Nebraska. The facts upon 
which the complainant in that case grounded his claim for spécifie 
performance, so far as they relate to the action of Cheney, bear a 
strong analogy to the facts in this case. Fourteen days after the 
suprême court of the United States handed down its opinion in that 
case, Cheney abandoned his claim to a forfeiture growing ont of the 
alleged nonpayment of any of the notes wliich matured prior to May 
17, 1890, as will be seen by the following letters, written by him on 
that day: 

"Tecumseb National Bank, Successor to Bank of Russell & Holmes. 

"Tecumseh, Neb., May 17, 1890. 
"G. A. Holmes, Esq., Prest. Tecumseli, Neb.— Dear Sir: Herewith I hand 
you for colin. & my cr. 14 past-due notes et J. A. Wisherd, ail dated May 
2/81, viz. [hère follows a particular description of each note]; ail drawing 
ten per cent, interest after due. If Mr. Wisherd will pay same, you will 
please receive payment therefor for me. Mr. Wisherd to pay the full amount 
of principal and ten per cent, interest on each of the 14 notes, according to 
their terms. You will not receive any part payment on the notes, or on any 
of them. I require full payment of ail the notes. 

"Yours, truly, P. D. Cheney, of Jerseyville, 111." 

On the same day he wrote the following letter to Wisherd: 
"Tecumseh National Bank, Successor to Bank of Russell & Holmes. 

"Tecumseh, Neb., May 17, 1890. 
"John A. Wisherd, Esq., Adams, Neb.— Dear Sir: You are hereby notifled 
that I hâve this day left at this bank your 14 past-due notes, which you can 
get by paying tlie amount due thereon within a reasonable time. 

"Yours, truly, P. D. Cheney." 

Within a reasonable time after the receipt of this letter, Wisherd 
caused to be tendered the principal sum on the 14 past-due notes. 
Interest thereon after maturity was not included, because payment 
of the notes had been tendered at the maturity of each. Cheney 
was ad\ised of this tender by the following letter from his agent: 

"Tecumseh National Bank, Successor to Bank of Russell & Holmes. 

"Tecumseh, Neb., May 29, 1890. 
"P. D. Cheney, Esq., Jerseyville, 111.— Dear Sir: At 4 o'clock this afternoon, 
the cashier of the First National Bank of Lincoln, Neb., called at this banli, 
and ofEered to pay the 14 notes of J. A. Wisherd, which you left hère for 
collection May 17, 1890; that is, he made a tender of $17,512.00, and de- 
manded the notes, claimlng that was the amount Mr. Wisherd instnicted him 
to tender, and to pay the same upon surrender of the notes. As the amount 
was not sufflcient to cover the interest and principal, we declined to surrender 
the notes or accept the money in payment of them, and hold the notes subject 
to your further instructions. 

"Yours, truly, C. A. Holmes, Pt." 

The next and last notes fell due on the 2d of May, 1891; and on 
that day the complainant caused to be tendered, at the place where 
the notes were payable, the amount of the notes which matured on 
that day, and also the principal of the notes which had previously 
matured, and payment of which had been tendered as they matured ; 
the whole sum tendered amounting to |19,512. The response of 
Cheney's agent to this tender was as follows: 
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"Teeumseh National Bank, Successor to Bank of Russell & Holmes. 

"Tecumseh, Neb., May 2d, 1891. 
"O. Callihan, Esq., Cashier— Dear Sir: We décline to aceept the tender 
thls day made by you of $19,512.00, for J. A. Wisherd, to pay certain notes 
given to P. D. Cheney under contract for sale of lands, for the reason tbat 
we are not authoriKed by P. D. Cheney to aceept the money, nor hâve we 
the notes in our possession, nor the deed to the premises for whieh notes are 
claimed to hâve been given. 

"Respectfully, Russell & Holmes, 

"By C. A. Holmes." 

On the same day, the hank wrote Cheney as follows : 

"Tecumseh National Bank, Successor to Bank of Russell & Holmes. 

"Tecumseh, Neb., May 2d, 1891. 
"P. D. Cheney, Esq., Jersey ville, 111.— Dear Sir: The cashier of the Fii-st 
Nat'l Bank of Lincoln, Neb., has this day made a tender of ($19,512.00) nine- 
teen thousand five hundred and twelve dollars for J. A. Wisherd, to pay cer- 
tain notes described in a contract dated May 2d, 1881, between you and said 
Wisherd; demanded the notes and a deed to the lands described in the con- 
tract. The tender and demand was made to me as one of the firm of Russell 
& Holmes, and also as an oflicer of this bank. 

"Yours, truly, C. A. Holmes, Pt." 

Cheney refused to aceept this tender, because it did not include 
interest on the overdue notes, payment of which had been tendered 
at their maturity, and on the ()th of May, 1891, again declared 
the contract forfeited, null, and void, and again sent the notes to 
Wisherd, and on the 29th of the same month instituted four suits in 
ejectment to recover the land. 

It would serve no useful purpose to set ont at length the évidence 
showing that payment of ail the notes was tendered at their maturity 
at the place where tliey were made payable. It is enough to say that 
we find this to be the fact from a careful reading of the évidence. 
If the fact was doubtful, we should, according to a well-settled rule, 
résolve the doubt in favor of the flndings of the lower court. 

In Pitchett v. Blows (présent term) 74 Fed. 47, Judge Sanborn, 
speaidng for the court, said: 

"When the court below has considered confiicting évidence, and made its 
flnding and decree thereon, they must be taken to be presumptively correct; 
and uniess an obvions error has intervened in the application of the law, or 
some serious or important mistake has been made in the considération of 
the évidence, the decree should be permitted to stand." 

Warren v. Burt, 12 U. S. App. 591, 7 C. C. A. 105, and 58 Fed. 
101; Paxon v. Brown, 27 U. S. App. 49, 10 C. C. A. 135, and 61 Fed. 
874; Stuart v. Hayden, 18 C. C. A. 618, 72 Fed. 402; Kimberly v. 
Arms, 129 U. S. 512, 9 Sup. Ct. 355; Evans v. Bank, 141 U. S. 107, 
11 Sup. et. 885; Furrer v. Ferris, 145 U. S. 132, 12 Sup. Ct. 821. 

If this last claim of forfeiture relied on by Cheney is well founded, 
he is entitled to the land, with ail improvements, fixtures, and grow- 
ing crops, and to the purchase money and taxes aiready paid, and, 
in addition thereto, he is entitled to collect the whole of the unpaid 
purchase money; the contract providing that, in case of forfeiture, 
the purchaser shall be bound and liable to pay "ail installments of 
principal or interest that may then be due," and they were ail due 
at the date of this alleged forfeiture. It will be perceived, there- 
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fore, tliat tlie détermination of tlie question wlietlier Clieney was en- 
titled to interest upon notes payment of wliich had been duly ten- 
dered involves much more tlian the sum of tiiat interest. Wlien 
Cheney abandoned liis claim to the ûrst alleged forfeiture, and no- 
tified Wislierd tliat he was willing to aecept payment of the past-due 
notes, it was Wisherd's légal duty to pay or tender payment of the 
same within a reasonable time. He made a tender of the principal 
of the notes within a reasonable time, and renewed that tender at 
the maturity of the last notes, but in neither instance did he tender 
interest on the notes after their maturity, claiming that he was not 
liable therefor, by reason of having tendered payment of the notes 
at their maturity. If he was mistaken in this claim, then he was 
in default; and, by the terms of the contract, Cheney had a right 
to déclare the forfeiture, which he did on the éth of May, 1891, and 
is entitled to recover, at law, the land and improvements and the 
whole of the purchase money, with interest. 

In Cheney v. Libby, 134 U. S. 68, 73, 10 Sup. Ct. 498, the suprême 
court of the United States said: 

"But It is quite apparent from the évidence that Cheney, in 1885, indulged 
the hope that he could bring about a forfeiture of the contract for noncom- 
pliance on the part of Libby with its provisions, and that he would, in that 
or some other way, get back the land." 

In this case it is apparent that the stringent clauses of forfei- 
ture in this contract were put there by Cheney, with the deliberate 
and fixed purpose of availing himself of them as soon as it would 
profit him to do so, and there was the slightest default upon which 
to predicate a claim of forfeiture. Accordingly, as soon as Wish- 
erd had placed $20,000 worth of improvements on the land, he de- 
clared the contract forfeited, and brought suit for the land. It is 
now conclusively settled that this claim of forfeiture was false and 
unfounded, but it took six years to demonstrate this fact. During 
ail that time the burden was imposed on Wisherd and the complain- 
ant of raising money to pay, or to tender payment, of the notes given 
for the land, in the face of Cheney's continued déclaration to" the 
public that the contract was forfeited, and the land his. Cheney's 
conduct and attitude multiplied the already heavy burdens of an 
unconscionable contract. His déclaration that the contract was for- 
feited, his déniai of Wisherd's right to the land, and his bringing 
the suit to recover it, necessarily impaired Wisherd's crédit, and 
made it more difficult and burdensome for him to raise the money to 
pay, or tender payment, of the notes as they matured. It is a maxim 
that a man must be held to hâve contemplated the necessary resuit 
of his action. Cheney must hâve known how embarrassing and bur- 
densome his action Avas to Wisherd. He evidently hoped it would 
utterly destroy his crédit, and put it out of his power to raise money 
to pay or tender payment, of the purchase-money notes as they ma- 
tured; for while he had, in 1884, declared the contract forfeited, and 
brought suit for the land, and was refusing to aecept payment of 
the notes, he, nevertheless, was keejjing a close watch to see wheth- 
er Wisherd tendered payment of the notes at the appointed time and 
place, intending, if tliere was the slightest failure to comply "liter- 
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ally" with the contract in this regard, to make snch failure a dis- 
tinct and additional ground of forieiture; and, under one pretense 
and îmother, he did déclare a forfeiture at each recurring period of 
payment. 

In Svaboda t. Cheney, 28 Fed. 503, Mr. Justice Brewer, then cir- 
cuit judge, said : 

"Where there bas been, as in this case, part performance, and a forfeiture 
of ail that bas been paid and done is insisted upon, a court of equity In- 
stlnctively turns to the party inslsting upon the forfeiture, and inquires 
whetàer hls conduct faila in tlie slightest degree. And in this it is not 11m- 
ited to the mère letter of the contract. Tliere are often unwritten obligations 
whieh, if disregarded, justify a refusai of the claim of forfeiture. And the 
more inéquitable the demand, the grosser the wrong in insisting upon a for- 
feiture, the more closely will a court scrutlnize the conduct, and the smaller 
the departure from written or unwritten obligations which will be deemed 
sufflcient to justify a refusai of the forfeiture." 

Cheney was entitled to the beneflt of his contract, however harsh 
and unconscionable its provisions; but he had no right to base an 
unfounded or groundless claim of forfeiture upon it, in the hope of 
thereby bringing about a forfeiture, or the necessary tendency of 
which was to make performance more difiicult or the contract less 
useful or valuable to the purchaser. The language of Cockburn, 0. 
J., in Frost v. Knight, L. R. 7 Exch. 111, 114, is appropriate hère. 
The learned chief justice said: 

"The promisee has an inchoate right to the performance of the bargain, 
which becomes complète when the time for performance has arrived. In 
the meantime, he has a right to hâve the contract kept open as a subsisting 
and effective contract. Its unimpalred and unimpeached efflcacy may be 
essential to his interests. His rights acquired under it may be dealt with 
by him in varions ways, for his beneflt and advantage. Of ail such advan- 
tages, the répudiation of the contract by the other party, and the annouuce- 
ment that it never will be fulfilled, must, of course, deprive him." 

Upon the soundest principles of equity and fair dealing, Cheney 
is estopped, on the facts of this case, from claiming interest on the 
notes after tender of payment. To hold that he was entitled to in- 
terest on the money tendered would, as we hâve seen, be tantamount 
to giving him both the land and the whole of the purchase money. 
This would be giving one a princely reward for his own misconduct. 
Equity abhors f orfeitures, and will not concern itself to make good 
the loss of interest to one who refused the principal in the hope that 
he could enforce, upon purely technical grounds, a forfeiture so 
harsh and sweeping in its character as to shock the moral sensé. 
When he refused payment of the principal of the notes, and, in the 
hope of winning a great stake, asserted a conscienceless forfeiture, 
which he could not maintain, even in a court of law, he put the in- 
terest on the money tendered to the hazard. He chanced it, and lost. 

The case of Hart v. Brand, 1 A. K. Marsh. 159, 161, fully supports 
our conclusion. That was a suit to compel the speciûe performance 
of a contract to convey land; and the seller's conduct and défense 
were very much the same as that of the appellant in this case, as 
will appear from reading the full report of the case. On the sub- 
ject of interest the court said: 
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"Witli respect to interest: No proposition can be more clcar, tliat if ttie 
purchaser were really and bona fide prepared to make payment, and intended 
to do so, free from ail shuffling, equivocation, and technical quibble, and the 
vendor lias ever slnce evlnced a détermination not to perform the contract, if 
possible, having never given notice to tlie vendee wben to attend on the 
promises and receive possession, that he Is not entitled to interest. In other 
words, that one holding himself in readiness to pay, and the other refusing 
to do what the contract enjoined upon him, ought to subject the latter to the 
loss of interest, and not the former. ïhe wrong was with hlm, and he cannot 
charge the effect to the other. And, as to cost, it Is equally clear that the de- 
cree is correct. Why the incurment of cost? Because the beneflt of the con- 
tract could not be otherwise obtained. This is demonstrable, not only from 
the other évidence in the cause, but from the answer also. ïo bave teudered 
the money or demanded possession under the ciccumstances would bave been 
an idle show of form and ceremony. If the défendant intended to comply, 
by recelving the money and delivering the land, why did he not rest bis dé- 
fense as to the cost upon this ground, wlthout resorting to points evidently 
for a différent purpose? The real object was clearly to get clear of the bar- 
gain; and the next, to secure interest and cost. It is impossible not to per- 
ceive, from the whole évidence, that this was the object; and, if possible, to 
maiie the experiment at the expense of the purchaser, upon misapplied rules 
of rigid technical pleading." 

Independently of the misconduct of Cheney, upon the well-settled 
rule, he is not entitled to interest upon the money tendered. 

A case precisely in point is Ward v. Smith, 7 Wall. 447, where 
the court said: 

"It is undoubtedly true that the désignation of the place of payment In the 
bonds imported a stipulation that cheir holder should bave them at the bank 
when due, to receive payment, and that the obligors would produce there the 
funds to pay them. It was Inserted for the mutual convenience of the par- 
ties. And it is the gênerai usage in such cases for the holder of the instru- 
ment to lodge it with the bank for collection, and the party bound for its 
payment can call there and take it up. If the instrument be not there lodged, 
and the obliger is there at its maturity. with the necessary funds to pay it, 
he so far satisfles the contract that he cannot be made responsible for any 
future damages, elther as costs of suit or interest, for delay." 

In Cheney v. Libby, supra, the court held: 

"The défendant [Cheney] is not entitled to interest after the respective 
tenders were made, because it does not appear that the plaintiff bas, since 
the tenders, realized any interest upon the moneys left by him for Cheney 
at the Bank of Russell & Holmes." 

Neither Wisherd nor the complalnant realized any interest on the 
money tendered. 

In Davis v. Parker, 14 Allen, 94, 104, the suprême judicial court 
of Massachusetts say: 

"After a tender and refusai, the vendor is not entitled to interest, unless 
he can show that the purchaser bas made use of the money, or gained some 
advantage from it. 2 Sugd. Vend. 793. No such évidence bas been oftered 
in this case." 

In Peugh V. Davis, 113 U. S. 542, 5 Sup. Ct. 622, the suprême court 
said: 

"Nothing hindered during ail this tlme that he should pay bis money; and 
if, as he allèges, Davis denied his right to do so, then he should bave made 
a regular and lawful tender of the amount due. If he had done so, the In- 
terest would hâve ceased to run against him, and the amount that he is now 
required to pay would bave been diminlshed by more than oue-half." 
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It is objected against tlie sufficiency of the tender to stop interest 
that Wisherd and the complainant did not set aside and hold subject 
to the order of Cheney the money tendered. TMs objection waa 
made in Ourtiss v. GreenbanlvS, 24 Vt. 536, 540; and, answering it, 
the court said: 

"It has also been objected that this tender is of no avail, from the fact that 
the money paid into court was not the Identical money previouslj oflfered or 
tendered. And It has been insisted that, to keep a tender good, the party 
must keep the identical money olïered ready to be paid over, on demand, 
or in a proper time, to pay the same in court. This principle, whatever niay 
be the rule in relation to the tender of spécifie articles, can hâve no applica- 
tion to the tender of money, or that which the parties bave treated as équiva- 
lent to the current coin of the country. It is to be borne in mind that a 
tender of money does not extinguish the debt. It simply bars the claim to 
damages and interest and the costs of an action, if the matter is prosecuted. 
By the tender. If refused, the money does not become the property of the per- 
son to whom the tender is made. Hence the person tendering is at liberty 
to use it as his own. Ail be is under obligation to do is to be ready at ail 
times to pay the debt in current money, when requested." 

The next contention of tlie appellant is that, conceding that Wish- 
erd could enforce spécifie performance of the contract, the complain- 
ant, as his assignée or vendee, cannot. This contention is rested on 
the clause of the contract "that no assignment of the premises or of 
this contract shall be valid unless witli the written consent of the 
flrst party and by the indorsement of the assignment hereon." This 
restraint upon the power of the purchaser to assign the contract un- 
questionably expired when the last purchase-money note fell due, 
and complète performance of the contract was tendered by the com- 
plainant. The complainant's right to a deed then became absolute. 
From that time the seller was a mère naked trustée of the légal title, 
and the purchaser or his vendee the équitable owner of the land. It 
was no longer any concern of the seller what the bénéficiai owner of 
the land did with it, for he no longer had any interest in it. The 
purchaser had the right to conyey liis équitable title, or assign his 
contract to whom he pleased, without asking Cheney's consent; and 
his vendee would succeed to ail his rights. For the purpose of this 
case, it is immaterial that the sale or assignment was made before 
the complète performance of the contract by the purchaser or his 
vendee, for it was ratifled and conflrmed at ail times thereafter, and 
at and after complète performance had been tendered by the com- 
plainant, when, if not before, it unquestionably became operative. 

Tliis provision of the contract was obviously intended to prevent 
the assignment of the same, while it was executory to persons who 
might not be able or well disposed to faithfully exécute it. It was 
a provision which was inserted in the agreement to enable Cheney, 
the vendor, to control the sélection of an assignée thereof so long as 
the agreement remained in part unperformed, or so long as he was 
interested in the choice of an assignée who had the requisite means 
and ability to do what remained to be donc. Inasmuch, then, as 
the provision in question was only intended to secure the faithful 
performance of the agreement by the purchaser or liis assignée, it 
would be both imreasonable and inéquitable to hold that Cheney, the 
vendor, is privileged to take advantage of the provision, to avoid 
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performance on his part, after the entire amount of the purchase 
money bas been promptly paid or tendered. We must assume, what- 
ever may be the fact in this regard, tliat the provision against as- 
signing the contract without the vendor's consent, was inserted 
therein for an lionest and legitimate purpose; that is to say, for 
the purpose of securing the punctual payment of the purchase money, 
and a full complianee witli otiier executory agreements, either by 
the original purchaser or by his assignée. Tlierefore, when it ap- 
pears that that object has been accomplished, that tlie purchase 
money has been promptly paid or tendered to the vendor, and that 
aothing remains to be done but to exécute a deed to the purchaser, the 
vendor cannot be heard to allège, as an excuse for not making a con- 
veyance, that at a certain time the purchaser of the land assigned 
the contract of purchase without his consent. It would be trifling 
with justice to tolerate a défense of that character after the pur- 
chaser's engagements hâve each been performed in the time and 
manner stipulated in the contract of sale. Moreover, if Cheney in- 
tended to take advantage of the alleged breach of this provision of 
the contract, lie sliould hâve made the fact Icnown when the final pay- 
ment for the land was tendered by the complainant. The évidence 
shows, however, that he did not décline to accept the final payment 
when the same was tendered, on the ground that the contract had 
been wrongfully assigned, and that he was under no obligation to 
accept payment from an assignée thereof. On the contrary, he re- 
fused the tender for the sole and only reason that the amount ten- 
dered was insufficient. Such an action on his part, we think, may 
well be regarded as a waiver of ail objections to the assignment, as 
well as a waiver of the défense which he now undertakes to make. 

The views which we hâve thus expressed on this branch of the case 
are the same, in substance, that we find stated in a little différent 
form in the case of Wagner v. Cheney, 16 Neb. 202, 20 N. W. 222. It 
appears in that case that a suit was brought against the présent 
appellant, Cheney, for spécifie performance, on a contract couched 
in the same language and containing the same provision against an 
assignment without his consent as that which figures in the présent 
controversy. He attempted in that case, as in this, to avoid the 
exécution of a deed after the terms of the purchase had been fully 
performed, on the ground that the contract had been assigned by 
the original purchaser without his consent. But the suprême court 
of Nebraska said, in substance, that as the contract did not provide 
in terms that a breach of the provision should work a forfeiture of 
the purchaser's intcrest in the land, or impose a penalty for its 
breach, no advantage could be taken of the breach, by the vendor, 
in a suit to compel the exécution of a deed, after the terms of the 
purchase had been fully complied with by the purchaser or his as- 
signée. It is also worthy of notice that the appellant, Cheney, is 
himself a lawyer, and that in the case of Cheney v. Bacon, 49 Fed. 
305, which was formerly pendiug in this court, and in which Cheney 
acted as his own counsel, he invoked tlu> décision in Wagner v. 
Cheney, supra, as containing a corw^ct exposition of the law touch- 
ing the scope and etîect of that jjrovision of the contract which is 
v.74K.no.l — 5 
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now under considération. We did not find it necessary în that case 
to consider tlie point, and therefore cxpressed no opinion tliereon at 
that time. We tliinls, therefore, tliat we may adopt the view ex- 
pressed by the suprême court of Nebraska, for the reasous bereto- 
fore indicated, and apply the same to the décision of the case in 
hand, with the confident assurance that it is right in principle, and 
will promote the ends of justice. 

It is objected that there is no sufBcient évidence of the sale of the 
land and an assignment of the contract by Wisherd to the complain- 
ant, and that Wisherd should bave been made a party défendant to 
the suit. The bill allèges that Wisherd sold the complainant bis in- 
terest in the land, and made him a quitclaim deed therefor, and as- 
signed to him the contract Tested by the settled rules of equity 
çleading, the answer does not deny thèse allégations. Story, Eq. PL 
852, 854; Woods v. Morrell, 1 Johns. Ch. 107; Reed t. Insurance 
Co., 36 N. J. Eq. 146, 153. But the sale is abundantly proved inde- 
pondently of the quitclaim deed. It is proved by the dépositions of 
Wisherd and the complainant which are a part of the record in the 
case. The written déclaration, under oath, of Wisherd and the 
complainant, that the sale was made, and that they désire that effect 
be given to it, is, in equity, as effectuai to transfer Wisherd's équi- 
table right in the property to the complainant as if the sale had 
been evidenced by the most formai written instrument, and entitles 
the complainant to the same équitable remédies against the appel- 
lant to perfect his title that Wisherd could bave asserted if no sale 
had been made. W^hether this sale was evidenced by a deed or an 
assignment of the contract, or rested on a paroi agreement, is no 
concern of the appellant, so long as the parties to it are agreed that 
it was made, and bave asserted the fact upon the record, in a mode 
that will estop them from asserting, at any time, the contrary against 
the appellant. 

To the objection that Wisherd should bave been made a party de- 
fendant, there are several answers. As we bave seen, the fact of 
the assignment is not denied, but only its légal effect. It is absolute, 
and leaves no interest in the assignor. The objection, if good, was 
apparent on the face of the bill, and was not taken by plea or dé- 
marrer. Such an objection raised at the hearing is never regarded 
if a decree can be rendered without préjudice to the rights of the 
party objecting, or the absent party; and as we hâve seen in this 
case, on the state of the record, the rights of the appellant are as 
fully protected as if Wisherd was a party défendant. The modem 
codes of practice adopt the equity rules in relation to parties to suits. 
Under those codes, one suing as assignée of a chose in action, not as- 
signable by statute, is required to make the assigner a party as 
plaintiff or défendant; but, notwithstanding this requirement, it is 
uniformly held that the assignor may be dispensed with as a party, 
where, by his déposition in the case or otherwise, he admits the fact 
of his assignment, and disclaims any interest in the controversy; 
and, where the assignment is absolute and unconditional, the ob- 
jection that the assignor is not made a party is waived when not 
insisted upon by demurrer or answer. Nash, PI. pp. 30, 43; Swan, 
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ri. & Prac. 102, and note c; Newm. PI. & Prac. 182, 214; Colyer's 
Adm'r v. Craig, 11 B. Mon. 73; Johnson t. Rankin, 3 Bibb, 87; Kel- 
lar's Ex'rs v. Beelor, 5 T. B. Mon. 575; Duvall v. Waggener, 2 B. Mon. 
184. 

It is next objected that the money tendered was not brought into 
court upon the flling of the bill. But it was tendered in the Ibill, and 
an offer made to bring it into court whenever the court should so 
direct, and this was sufQcient. Cheney v. Libby, supra; Pom. Cont. 
§ 361. 

After Cheney began his actions of ejectment for the land, in 1894, 
he paid the taxes for one year, and he has a decree for the amount, 
with interest, which is ail that need be said on that subject. 

Finding no error in the record, the decree of the circuit court is, in 
ail things, aflfirmed. 



NEW YORK SECURITY & TRUST CO. v. LINCOLN ST. RY. CO. et al. 
(Circuit Court, D. Nebraska. May 7, 1896.) 

1. Equitt Pleadinq— Original and SdpplbmentaI/ Bills. 

If tlie original bill fails to set up a state of facts justifying the relief 
sought, a supplemental bill, based on facts afterwards occurring, cannot 
be sustained. But if the original bill is well founded, It is then permissi- 
ble to set forth subséquent facts showlng a right to further relief, within 
the scope of the relief sought in the original bill. 

2. SaMK— MOKTGAGE FORBCLOSURE PkOCBEDINGS. 

Ordinarily, a foreclosure bill may be malntained upon a default in pay- 
ment of interest coupons, and in such case defaults subsequently occur- 
ring may properly be set up by a supplemental bill. 

3. MORTGAGBS TO SbOURK BoNDS— POWEKS AND DuTIBS OF TRUSTEE— RbQUBST 

OP BONDHOLDBRS FOR FoRECIiOSDRE. 

A mortgage to secure bonds provided that no foreclosure proceedings 
should be instltùted, except by the trustée, unless he should refuse to do 
so on the reasonable request of the bondholders; and it was expressly 
made the duty of the trustée to foreclose, on the réquisition In writlng 
of a certain proportion of the bondholders. Held, that the limitation in 
respect to foreclosure was not upon the trustée, but on the indlvldual 
bondholders, and that, primarily, It was left to the discrétion of the trustée 
to détermine whether foreclosure proceedings should be commenced, but 
with a positive duty to do so on the request of the specifled number of 
bondholders. 

This was a suit in equity by the New York Security & Trust Com- 
pany against the Lincoln Street-Railway Company and others for the 
foreclosure of a mortgage securing an issue of bonds. The cause was 
submitted on demurrers flled by the défendants. 

Hornblower, Byrne & Taylor and Harwood, Ames & Pettis, for 
complainant. 
Cobb & Harvey and Sawyer, Snell & Frost, for défendants. 

SHIEAS, District Judge. This suit was commenced on the 25th 
day of March, 1893, and on the 7th day of October, 1893, an amended 
and supplemental bill was flled, to which the défendants hâve in- 
terposed several demurrers. Upon the argument had upon the de- 
murrers, the point made is that, when the original bill was flled, the 
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right to proceed by way of foreclosure did not exist; that the facts 
recited in the supplemental Mil, showing that since the flling of the 
original bill defaults hâve been made in the payment of interest 
coming due upon the bonds secured by the mortgage executed by the 
Lincoln Street-Railway Company, and that a majority of the bond- 
holders had in writing direeted the trustée to déclare the principal 
debt secured by the mortgage to be due and payable, which déclara- 
tion had been made by the trustée in accordance with the provisions 
of the mortgage, could not be availed of in support of the suit, be- 
cause such facts did not exist when the suit was commenced; and 
that in the original bill a right to ask a decree of foreclosure was 
not shown to exist. 

The question is vi'hether the original bill set forth a substantial 
cause of action, for it is adniitted by counsel for complainant that, 
if the original bill fails to set up a state of facts justifying the relief 
sought, or, in other words, fails to set up a cause of action then 
existing, a supplemental bill, based upon facts occurring after the 
filing of the original bill, cannot be sustained. Bernard v. Toplitz. 
160 Mass. 162, 35 N. E, 673; Shields v. Barrow, 17 How. 130; Cand- 
1er V. Pettit, 1 Paige, 168. If, however, the original bill is well 
foundéd, or, in other words, sets forth a cause cf action and ground 
for relief, then it is permissible to set forth in a supplemental bill 
facts happening after the flling of the original bill, which show that 
complainant is entitled to further relief, within the scope of that 
sought in the original bill. Thus, if a bill for foreclosure of a mort- 
gage is flled upon the ground that part of the debt secured by the 
mortgage, — as, for instance, installments of interest,— has corne 
due and is unpaid, and the court would be authorized to grant a 
decree of foreclosure therefor, it is, in such case, open to the com- 
plainant, by flling a supplemental bill, to show that since the origi- 
nal bill was flled other installments of interest hâve fallen due and 
remain unpaid, or that the principal, in part or in whole, has become 
due and payable, either by lapse of time, or by the action of the 
trustée, in pursuance of the provisions of the mortgage deed. Jones, 
Mortg. (4th Ed.) § 1186; Malcolm v. Allen, 49 N. Y. 448. In fact the 
cause of action in this case is based upon the alleged violations of 
the terms of the mortgage, and the right of foreclosure created there- 
by. When the foreclosure takes place, account must be taken, not 
only of the portions of the debt actually due, but also of the portions 
yet to come due. Thus in Howell v. Eailroad Co., 94 U. 8. 463, it 
was said: 

"The Company, tlierefore, had a right to mortgage their property for the 
payment of thèse installments of interest, as well as principal, and to malie 
It one of the provisions of tlie mortgage that it might be foreclosed, if thèse 
installments were not paid as they fell due. ïhere can, in fact, be but one 
decree of foreclosure of the same mortgage on the same property, and it is a 
necessity of that foreclosure, under the principles of the court of chancery, 
that ail the sums secured by that mortgage must be protected according to 
their priority of lien." 

It thus appears that the real question involved is whether, at the 
time the original bill was flled, the facts were such that a bill of 
foreclosure could be sustained. In the original bill it was averred 
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that the installments of interest coming due on the first days of 
April and October, 1894, had net been paid, that due demand there- 
for had been made, and that the default in payment had existed 
for more than six months; and it is adraitted that, ordinarily, a 
suit for foreclosure could be maintained on such default in the pay- 
ment of interest, but the right in this particular case is denied, on 
the ground that no suit to foreclose could be instituted for default 
in payment of interest, except the trustée was required to thus pro- 
ceed by a réquisition signed by the holders of at least $300,000 of 
the mortgage bonds. ïhis contention is based upon the provisions 
of article 10 of the mortgage deed, which Is as follows: 

"No action sliall be commeneed or prosecuted against the said party of the 
first part to enforce the mortgage hereby ereated by reason of any default 
npon any of said bonds or coupons, or otlierwise, except by the said trustée, 
or its successors in tlie trust, unless the trustée, for tlie time being, upon the 
reasonable request of the holders thereof, as hereinafter set forth, shall re- 
fuse to take such action. It is hereby declared and agreed that it shall be 
the duty of the trustées to exercise the power of entrj' hereby granted, or 
the poAver of sale hereby granted, or both, or to talie proper proceedings, in 
equity or at law, to enforce the rights of bondliolders under thèse présents, 
upon the réquisition in writing of certain of said bondholders, as hereinafter 
specilied. * * *" 

If this article opérâtes as a restriction upon the right of the trus- 
tée to institute foreclosure proceedings, it equally opérâtes as a re- 
striction upon the right of entry secured to the trustée by article 
3, and the right of sale conferred by article 4; and, according to this 
construction, the trustée could net act for the protection of the bond- 
holders, either by way of taking possession of the property or sell- 
ing it, or by instituting foreclosure proceedings, unless expressly 
authorized so to do by holders of at least $300,000 of the bonds se- 
cured by said mortgages, and thus the power of the trustée to act 
for the protection of the bondholders would be denied, until au- 
thority was given by getting a consent of action among holders of 
$300,000 worth of the bonds. 

The limitation ereated by the provisions of article 10 is not upon 
the right of the trustée, but upon that of the individual bondholder. 
The first clause of the article déclares that no action shall be com- 
meneed by reason of any default on the part of the mortgagor, ex- 
cept by the trustée, except upon the reasonable request of the bond- 
holders. This is not a limitation upon the right and power of the 
trustée to institute proceedings, whenever in its judgment such a 
course is needed in the interests of the bondholders. Primarily, it 
is left to the discrétion of the trustée to détermine whether pro- 
ceedings for foreclosure should or not be instituted. For the pro- 
tection of the bondholders, however, it is further provided that it 
is the duty of the trustée to institute proceedings for foreclosure, 
when so requested by the holders of $300,000 of the secured bonds. 
if the requisite number of bondholders direct the trustée to insti- 
tute proceedings, then it becomes its duty so to do. If not so di- 
rected, then it is left to the discrétion of the trustée to détermine 
whether the interests of the parties demands such action on its part. 
In either event, the right and power to act, by the institution of fore- 
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closure proceedings, exists in the trustée whenever the default on 
part of the mortgagor is such that a right of foreclosure exists 
against it. The allégations in the original bill, as well as those con- 
tained in the supplemental bill, show that, when the original bill 
was filed, such a default in the payment of interest had occurred 
that a right to file a bill for the foreclosure of the mortgage existed, 
and the original bill was property filed for that purpose. After the 
flling of the original bill, other defaults occurred, and it is alleged 
that action was taken by the bondholders, declaring the whole of the 
principal of the bonds to be due. If such defaults in the payment 
of interest occurred, and action was taken with a view to declaring 
the principal debt to be due, such facts are entirely germane to the 
foreclosure proceedings, and a supplemental bill is the proper mode 
for bringing them before the court. 
Demurrers are therefore overruled. 



INTERSTATE COMMERCE COMMISSION v. NORTHBASTËRN R. CO. 

et al. 

(Circuit Court, D. Soutli Carolina. April 30, 1896.) 

Carriers— PowBRS op Interstate Commerce Commission— Pixistg Rates. 

The Interstate commerce commission bas no power, express or implied, 
to fix maximum rates. Cincinnati, N. 0. & T. P. Ry. Co. v. Interstate 
Commerce Commission, 16 Sup. Ct. 700, foUowed. 

M''m. Perry Murphy, U. S. Atty., Asher D. Cohen, and Geo. S. 
Legare, for complainant. 
H. W. Massey and Smythe, Lee & Frost, for défendants. 

SIMONTON, Circuit Judge. This case comes up upon a motion 
to dismiss the bill. The Truck Farmers' Association, of Charleston, 
and others engaged in the same line of business iiled their coin- 
plaints with the Interstate commerce commission against the rail- 
road companies named in the caption. The complaints were that 
the charge of freight on vegetables and other truck between Charles- 
ton and New York and other Northern markets was unreasoriable, 
and so unlawful. The commission, having given due notice to the 
carriers complained of, entered into a long, laborious, and careful 
examination of the charges, and, after délibération upon the volu- 
minous testimony produced before them, filed in writing their find- 
ings of fact and their conclusions thereon. They formulated their 
conclusions in the following final judgment and order: 

"Ordered and ad.iudged that the défendants [namlng them], and each of 
them, do, within ten days after service of thls order, wholly cease and deslst 
and thenoeforth abstain from charging or recelving any greater compensation 
in the aggregate for the transportation from Charleston, in the state of South 
Carolina, to Jersey City, in the state of New .Tersey, of the following named 
and deseribed commodities, whether shipped to New York, N. Y., and de- 
livered to consignées at Jersey City, or shipped to Jersey City, than is here- 
inafter set forth as follows, to wit: (1) Six cents per quart, ?1.92 per crate 
of 32 quarts, or $3.84 per 100 pounds, as the total charge for the transporta- 
tion of, including cost of réfrigération en route, and ail services incident to 
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sucli transportation of, strawbemes from Chai-leston aforesaid to Jersey City 
aforesald. (2) Fifty-nine and one-half cents per standard barrel or tarrel 
crate for the transportation of apples, onlons, turnips, squash, or cymling, or 
egg plaut, from Charlestcn aforesaid to Jersey City aforesaid. (3) A rate or 
sum fwr the transportation of cabbages shipped in standard barrels or barrel 
crates from Charleston aforesaid to Jersey City afoiresaid, or New Yorlj, N. Y., 
wliicli is tliree-fourths of tlie rate or siim contemiwraneo'usly chargea by de- 
fendants on potatoes shipped in standard baiTels or barrel crates between 
said points. It is further ordered that said défendants be, and they severally 
are liereby, required to readjust their rates for the transportation of the com- 
modities hereinabove speeifled from Charleston aforesaid to Philadelphia, Pa., 
Baltimore, Md., and Washington, D. C-, so as to bring them in eonformlty 
with the law when compared with rates to Jersey City or New York, which 
will be put Into efCeet by said défendants under the terms of this order. And 
it is further ordered that the report and opinion of the commission on file 
herein be, and is hereby, made a part of this order, and that a notice embody- 
ing this order be sent forthwith to eaeh of the defeildants, together with a 
copy of said report and opinion, in eonformlty with the provisions of the flf- 
teenth section of the aet to regulate commerce, and that a copj' of said report 
and opinion and of this order be also served upon the Southern Railway Com- 
pany, successor of the défendants the Richmond & Danville Railroad Com- 
pany, and F. W. Huidelîoper and Reuben Foster, the receivers thereof, and 
upon the South Carolina & Georgia Railroad Company, successor of the de- 
fendants the South Carolina Railway Company and D. H. Chamberlain, the 
reeeiver thereof." 

Thereupon the railroad companies prayed a rehearing of the mat- 
ter, and, after considération of the application and the argument in 
support thereof, the rehearing was denied. To the original complaints 
and investigation the reeeiver of the South Carolina Eailway Com- 
pany and the receivers of the Eichmond & Danville Eailroad Com- 
pany were parties. Pending the investigation and the judgment of 
the commissioners, the receivers of each of thèse roads were dis- 
charged as such reeeiver. ïhe property in their hands was sold. 
The South Carolina & Georgia Railroad Company became the owner 
of the property of the South Carolina Railway, and the Southern 
Railway Company that of the Richmond & Danville Railroad Com- 
pany. Both of thèse corporations, purchasers, united in and signed 
the pétition for rehearing. The several railroad corporations having 
been served with proceedings of the commission, and with its final 
order, judgment, and decree, the Interstate commerce commission 
flled this bill of complaint. The bill recites, in substance, the above, 
and then adds: (2) That the défendants hâve willfully failed and 
neglected to obey and conform to the requirements of said Interstate 
commerce commission as set forth in the original order of said com- 
mission, — Exhibit E, hereto, as amended by said order, Exhibit O, 
hereto (orders above quoted),— "and, by so failing and neglecting, 
hâve and do continue to violate the provisions of the act to regulate 
commerce, at, to wit, Charleston, South Carolina, at divers other 
points on the lines or routes operated by them." The prayers of the 
bill, among others, are as follows: (3) That this court will issue a 
writ of injunction, to run during the pendency of this cause, restrain- 
ing the said défendants herein, and each of them, their offleers, 
agents, or servants, from continuing in their violation and disobe- 
dience of the said orders of petitioner, and that on final hearing this 
court will make said injunction perpétuai, or will issue such other 
proper process, mandatory or otherwise, as is necessary to restrain 
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said défendants from further continuing in such violation or dis 
obédience. (4) That tliis court will, if it shall thinli fit, make an 
order that in case of any disobedience of sucli writ of injunction, or 
other proper process, mandatory or otherwise, eacli of the défend- 
ants guilty of such disobedience sliall pay into court, or otherwise, 
as the court may direct, sucli suui of money, not exceeding tlie sum 
of |500, for every day, after a day to be named in said order, that 
such défendant shall fail to obey such injunction, or otlier prox>er 
process. (5) That this court will grant such other and furtlier re- 
lief in the premises as may seem meet and proper. 

The right of the interstate commerce commission to institute thèse 
proceedings is derived from the act of congress approved 2d March, 
1889 (25 Stat. -855, § 5). This is its sale authority therefor, and in 
its exercise it is bound by, and must confine itself within, the terms 
of the statutes. The section reads as follows: 

"Sec. 5. That section IG of said act is liei'^by amencled so as to read as fol- 
lows: 'Sec. 16. That wlieiiever any common carrier, as deflued in and subjeci: 
to the provisions of this act, shall violate or refuse or neglect to obey or per- 
form any lawful order or requirement of the commission created by this act, 
not founded iipon a controversy requiring a trial by jury, as provided by the 
seventeenth amendm<;nt of the constitution of the United States, it shijll be 
lawful for the commission or for any oompany or person iuterested in such 
order of requirement to apply in a summary way, by pétition, to the cii-eult 
court of the United States sitting in equity in the judicial district in which 
the oommon caiTier complatned of lias its principal ottioe, or in whicli tlie 
violation or disobedience of such order or requirement shall happen, allegiug 
such violation or disobedience, as the case may be." 

It will be observed that the resort to this court is in the case oi 
the violation of, or neglect or refusai to obey or perform, any lawful 
order or requirement of the commission. The défendants deny that 
the orders in question are lawful, and on this base the présent mo- 
tion. The orders of the interstate commerce commission, which they 
seek to enforce by thèse proceedings, flx the rate of transportation 
between Charleston and New York, on strawberries, at 6 cents per 
quart, per crate of 32 quarts, or |3.84 per 100 pounds. They flx the 
rate of transportation of apples, onions, turnips, squash, or cymling, 
or egg plant, at 59| cents per standard barrel or crate. They fix 
the rate or sum for the transportation of cabbages, in standard bar- 
rels or crates, which is three-fourtlis the rate or sum contempora- 
neously charged for potatoes sliipped in standard barrels or crates 
between said points. Are thèse lawful orders of the interstate com- 
merce commission? Has the commission any authority In law to 
make such an order? The suprême court of the United States, at 
its présent session, hâve passed upon this question, in Cincinnati, 
N. O. & T. P. R. Co. V. Interstate Commerce Commission (décider! 
30th March, 1896) 16 Sup. Ot. 700. The Cincinnati, New Orléans 
& Texas Pacific Railway Company, the Western & Atlantic Railroad 
Company, and the Greorgia Railroad Company carried freight from 
Cincinnati into Greorgia. The through rate for transportation of 
less than car loads of buggies, carriages, and other flrst-class freight, 
was |1.07 per 100 pounds; and, on ail such freight carried to Social 
Circle, the charge was 30 cents more, which, however, Avas paid ex- 
clusively to the Georgia Railroad. Complaint was made to the in- 
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terstate commerce commission. The comiuii'siou examinée! into the 
matter, and issued its oi-der, in two parts. ïhey lield tliat the charge 
of 30 cents additional to Social Circle was in conflict with the long 
and short haul clause, and ordered défendants to desist therefrom. 
And they add that the said défendants do, also, from and after 20th 
day of July, 1891, wholly cease and desist froui charging or receiv- 
ing any greater aggregate compensation for the transportation of 
buggies, carnages, and other tirst-class articles, in less than car 
loads from Cincinnati aforesaid to Atlanta, in the state of Georgia, 
than $1 per 100 pounds. Application was made to the circuit court 
of the United States for the Northern district of Georgia to enforce 
thèse orders. The court, after full hearing, declined to grant the ap- 
plication. Interstate Commerce Commission v. Cincinnati, N. O. 
& T. P. Ry. Co., 56 Ped. 925. The cause was carried by appeal to 
the circuit court of appeals of the Fifth circuit. 9 C. C. A. 680. 
That court adopted and sustained that portion of the order of the 
Interstate commerce commission which related to the rate to Social 
Circle, but it disapproved and annulled that portion of the order 
which commanded the défendants to desist from charging for the 
transportation of freight of like character from Cincinnati to At- 
lanta more than f 1 per 100 pounds. Both parties went up by ap- 
peal to the suprême court, — the railroads from so much of the judg- 
ment of the circuit court of appeals as relates to the freight charges 
to Social Circle, and the commission from so much of the decree as 
dénies the relief prayed for in the charges fixed by it on freight from 
Cincinnati to Atlanta. The cause was elaborately and earnestly ar- 
gued. The suprême court sustained the circuit court of appeals in 
both questions. It held that the latter part of the order of the In- 
terstate commerce commission was an attempt to flx rates between 
Cincinnati and Atlanta. On that point the court says: 

"Whether congress intended to confer upon the Interstate commerce com- 
misston the po-wer to fix rates was mooted in the courts below, and is dis- 
cussed in the briefs of eounsel. We do not find any provision of the act that 
expressly, or by necessary implication, confers sucli power." 

The case at bar seems to be on ail fours with this case. The In- 
terstate commerce commission asks this court to enforce its orders 
fixing rates for trucli between Charleston and New York. The court 
can only enforce the lawful orders of the commission. As has been 
seen, the commission is not warranted by the act of congress to flx 
rates, and to this extent its order is not lawful. The bill is dis- 
missed. 



WHALEY et al. v. AMERICAX FREEHOLD LAND-MORTG. CO. OF 
LONDON, Limited, et al. 

(Circuit Court of Appeals, Fourth Circuit. May 5, 189(3.) 

No. 152. 

. UsuRT— Commissions to Agents. 

When one negotlates a loan, through a third party, with a money lender, 
who in good faith lends the money at a légal rate, tlie contract is not 
usurious merely beeause the intermediary charges the borrower a heavy 
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commission; the intermediary having no légal or established connection 
with the lender, as agent. Fowler v. Trust Go., 12 Sup. Ct. 1, 141 U. S. 
385; Grant v. Insurauce Go., 7 Sup. Ct. 841, 121 U. S. 105; aud Oall v. 
Palmer, 6 Sup. Ct. 301, 116 U. S. 98,— followed. 

2. Same— Unadthorized Exaction by Agent. 

When an agent authorlzed to lend money for hls principal exacts, with- 
out the knowledge or authority of his principal, money from the bor- 
rower for hls own beueflt, this does not make the contract usurious. Call 
V. Palmer, G Sup. Ct. 301, 116 U. S. 98, followed. 

8. Same— Lender' s Knowledge of Agent' s Exaction. 

When a lender authorizes his agent to make loans for him under a gên- 
erai arrangement that he must look to the borrower for his compensation, 
and such agent accordingly charges the borrower a commission, the con- 
tract is usurious, whether the lender knew of the charge or not. Fowler 
V. Trust Go., 12 Sup. Ct. 1, 141 U. S. 385. 

4. Bame — Commissions Included in Loan. 

A lawyer advertlsing money to loan, through whom is made a writteu 
application, giving fuU description of the property to be mortgaged, with 
abstract of title, and the banking Company to whom he sends the papers, 
and which negotiates the loan with one of seyeral mortgage çompauies, 
with .which it is accustomed to deal, without préférence, and without re- 
ceiving commissions from them, will not be held agents of such mortgage 
compàJi'y, so as to render the mortgage usurious, because 20 per cent, com- 
missions were divlded between the banking compahy and the lawyer, 
where the représentatives of both companies in the transaction deny any 
relation of principal and agent, or that the mortgage çompany had any 
interest in, or knowledge of , the commissions. 63 Fed. 743, afflrmed. 

Appeal from the Circuit Court of the United States for the District 
of South Carolina. 

This was a suit in equity by the American Freehold Land-Mort- 
gage Company of London, Limited, and others against J. J. Whaley 
and P. W. Farrell, to foreclose a mortgage. There was a decree 
for complainants in the circuit court (63 Fed. 743), and the défend- 
ants appealed. 

On the 25th October, 1883, W. H. Duncan, resldlng in Barnwell county, S. 
O., put in his county newspaper an advertisement of "money to leûd In sUms 
from i|>500 to 1500,000, on Ave years' time." W. H. Duncan, now dead, who 
made this advertisement, was a man of small means. W. H. Duncan was a 
lawyer, but his son, W. J. Duncan, whom he associated in the business with 
him under this advertisement, was not. The business, as described by W. 
J. Duncan, the son, was that of negotiating loans for those who applied, and 
upon the securities they conld give. The father attended to the law part of 
the bus;iii6ss, and the son assisted liim in negotiating the loans. They did a 
large business; negotiated loans to the amount of $250,000 or more in Barn- 
well county alone. AU thèse loans were negotiated possibly with eight or 
ten companies, ail having their places of business in New York City, but W. 
J. Duncan can remember only six. The business of the Duncans was con- 
ducted through the Corbin Banking Company, of New York, according to a 
routine described as foUows by W. J. Duncan, the Corbin Company furnish- 
ing the printed forins: "The party made the application to us for the, amount 
of money deslred, giving a description of the property he proposed to mort- 
gage, and also made a contract agreeing to pay us 20% commission; to pay 
for the abstract of title, and recording the mortgage, etc. We prepared the 
abstract of title, and with the application, contract, and inspecteras report, 
and questions for applicant's agent to answer, we forwarded thèse to New 
York, to our correspondents, the Corbin Banking Company, who endeavored 
to negotiate with investors wherever they could tind them. If they sUcceeded 
In negotiating the loan, the abstract, with the mortgage and notes, were re- 
tumed to us for closing the loan, with a eheck from the Corbin Banking Com- 
pany for the money. We did not know if we could get any money upon the 
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application, nor did we know who the lender would be. We only knew who 
the lender was when the money was sent to us for elosing the loan." While 
W. H. Duncan was conducting thls business, in December, 1880, or Jan- 
uary, 1887, the défendant below, J. J. Whaley and himself met at a public 
meeting in which money matters were discussed, when Duncan informed 
"Whaley that he was the agent of the Corbin Banking Company. Whether 
the subject of the loan to Whaley was flrst broached by Duncan or by Wha- 
ley, it was agreed that Duncan would get for Whaley the money he wanted. 
They entered into a contract as follows, whlch does not violate the usury 
laws of South Carolina: 

""Whereas, I hâve this day employed W. H. Duncan to negotiate for me a 
loan of $5,000 for a term of flve years, with interest at the rate of eight per 
cent, per annum, upon a note and mortgage securing the same, which shall 
be a first lien upon my farm in Barnwell county, S. C: New, then. If he 
shall succeed in negotiating said loan within thirty days, upon the usual 
conditions eiacted by Eastern money lenders as to secnrity, perfecting of 
title, Insurance, &e., I agrée to pay the said W. H. Duncan the sum of $1,000, 
which shaU be in fuU of his commissions and the commissions of those whom 
he employs to assist him in maliing said negotiation. I also agrée to furnish 
an abstract of title to the farm, and to pay the fee for recording my mortgage. 

"J. J. Whaley. 

"Dated January 12, 1887." 

In thls certificate upon the application of Whaley, Duncan described the 
borrower as a man whose gênerai réputation and standing in the community 
was "No. 1," who always paid his bills promptly for cash; never allowed 
himself to be sued; had a "splendid" supply of farming implements and 
machinery; was "strictiy" temperate, industrious, economical, and honor- 
able; who did not touch a drop of llquor; who only wanted the money to 
take up a prier mortgage and further improve his property proposed as 
security for the loan; who had other means of living,— a handsome income 
from a mill; and, finally, that the land offered to secure a $5,000 loan was 
worth $15,000 in cash. Altogether, Duncan's certitlcate described a first- 
class risk. In commercial language. Some tlme after the public meeting, 
Duncan mentioned to Whaley that he could get the money, and, three or 
four weeks later, Informed him that he had the "papers fixed, ail ready," 
and came out to Whaley's résidence, where the papers were ail signed. 
Among the papers signed by Whaley was the foUcwlng note and contract: 

"$5,000. Blackville, S. C, Febry. l&th, 1887. 

"On the 19th day of February, 1892, I promise to pay the American Free- 
hold Land-Mortgage Co. of London, Limited, or order, at the office of the 
Corbin Banking Company, New York City, flve thousand dollars in the gold 
coin of the United States, of the présent standard of weight and flneness, 
with Interest from thls date at the rate of eight per cent, per annum, pay- 
ably annually, as per 5 interest notes hereto attached, value recelved. 
Should any of said Interest not be paid when due, It shall bear interest at 
the rate of ten per cent, per annum from maturlty, and, upon failure to pay 
any of said interest within thirty days after due, said principal sum may, 
at the option of the holder of this note, be declared due, without notice, 
and may thereupon be coUected at once, tlme being of the essence of this 
contract; and, in case this note Is coUected by suit, agrée to pay ail costs of 
collection, including ten per cent, of the principal and interest as attorneys 
fées. It is eipressly agreed and declared that this note is made and ex- 
eeuted under, and in aU respects to be construed by, the laws of the state 
of South Carolina, and is secured by mortgage of even date herewith, duly 
recorded. J. J. Whaley. 

"No. 42,538." 

Five coupon notes were attached, for the InstaUments of Interest whlch 
would accrue annually, ail made payable at the Corbin Banking Company, 
In New York City. On the same day, Whaley executed the mortgage deed 
to secure the note, which was duly recorded on the 2Sth February, 1887, in 
the proper office of Barnwell county, S. C. In accordauce with the premlses 
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the American Freehold Laiid-Mortgage Company of London placed in the 
hands of the Corbin Banking Company tlie sum of $5,000, and toolï the note 
of Whaley above mentloned. On the same day, the 19th February, 1887, 
the défendant gave a receipt to the latter company, as follows: 

"19 Feb., 1887. 
"Received from the Corbin Banliing Co. five thousand dollars, proceeds of 
loan negotiated by them for me witb the American Freehold Land-Mortgage 
Company of London, Limited, less commissions, as agreed. 

"J. J. Whaley." 

The money received bj' the Corbin Banlving Company from the Freehold 
Mortgage Company was not ail paid over to Whaley, the borrower. Fifteen 
I)er cent, of it was retained as its own commission for negotiating the loan. 
Nor was the remaining if4,250 paid directly to the défendant Whaley. It 
was paid to W. H. Duncan, who applied it first in paymeut of his own com- 
mission of $250, due under the contract of January 12, 1887; leaving $4,000, 
Avhich amount was applied for the benciit of Whaley, chiefly in discharge 
of one or more mortgage debts previously secured on Whaley's land, and 
to other debts of Whaley. A very inconsiderable sum, left after thèse larger 
liquidations, was paid to Whaley. W. 6. Wheeler, a partner in the Corbin 
Banking Company, and the person who, on its belialf , negotiated for Whaley, 
throvigh Duncan, for the loan sought by Whaley, testifled, on material points, 
in substance, as follows: "When a loan is applied for, if it appears of a 
eharacter that investors would regard it favorably, we call It to the atten- 
tion of such person, flrm, or corporation as would probably make the loan, 
and solicit the acceptance of it. We hâve no assurance beforehand that any 
particular person or flrm will make the loan. We never know, uutil we 
attempt it, which of several parties to whom we go will accept it. ïhere 
are half a dozen loan institutions to which we apply in such cases. The 
Corbin Banking Company received an application from Whaley, through 
Duncan, for a loan of $5,000. The application was signed by Whaley, and 
was accompanied by an agreement to pay a commission for services in 
negotiating the desired loan. We applied for this loan to J. K. O. Sherwood, 
the agent in New Yorli of the American Freehold Land Company of London, 
whose business was the loaning of its funds upon improved real-estate secu- 
rity in this country. Sherwood was its agent for accepting or rejecting ap- 
plications for such loans. The loan was made to Whnley by the American 
Freehold Land-Mortgage Company, and the Corbin Banking Company re- 
ceived from it, for Whaley, flve thousand dollars,— no less, no more. He 
received from the défendant Whaley a receipt signed by him, to the Corbin 
Banlting Company, for $5,000, negotiated by them for him witli the American 
Freehold Land-Mortgage Company, less commissions as agreed. Neither 
the American Freehold Land-Mortgage Company nor the said Sherwood 
liad any interest whatever In the commission paid by Whaley for negotiating 
the loan, and neither of them ever received any part of such commission. 
The American Freehold Land-Mortgage Company never paid the Corbin 
Banking Company anythlng for its services in this or any other loan; and 
the Corbin Banking Company never paid, or agreed to pay, to the American 
Freehold Land-Mortgage Company, ail or any portion of the commissions 
received by the Corbin Company for services in respect to this or any other 
loan." James K. O. Sherwood, a dealer in real-estate securities, testifled 
on material points in tliis case substantially as follows: "In January, 1887, 
the Corbin Banliing Company, of New York City, came to me, as agent of the 
American Freehold Land-Mortgage Company of London, for accepting or 
rejecting loans on its account, and applied to me for a loan of $5,000 for flve 
years, at 8 per cent, interest, in behalf of J. J. Whaley, of South Carolina. 
I examined the application and the abstract of title, which were the only 
papers submitted to me, and told the Corbin Banking Company that I would 
accept it for the American Ifreehold Land-Mortgage Company. The resuU 
of the negotiation was that the Corbin Banking Company afterwards noti- 
fled me that they had the papers executed by J. J. Whaley for $5,000, upon 
his farm in Bamwell county, S. C. I approved the loan, for the mortgage 
Company, and the Corbin Banking Company was paid $5,000 therefor; and 
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my Company took the note and mortgage and abstract, dated as of the 19th 
February, 1887. It paid the full amount of the loan, $5,000,— no more and 
no less. Nelther my company nor myself received anything. In the way of 
bonus, rémunération, or commission, for accepting this loan, or paylng orer 
the money loaned. I never sustained any relation to the Corbin Banliing 
Company, nor did I ever hâve any Interest In thelr business. The American 
Freehold Land-Mortgage Company did not hâve, and I never heard they had, 
any other agent than myself in mailing loans on real estate in America. 
I was informed and believe that the Corbin Banliing Company was employed 
by J. J. Whaley in negotiating this loan. I know nothlng whatever as to any 
relations between the Corbin Banking Company and J. J. Whaley, or any 
other person acting for them or him. The American Freehold LaHd-Mort- 
gage Company did not employ, appoint, or sélect W. H. Duncan to negotiate 
loans in South Carolina. I do not know whether the Corbin Banking Com- 
pany appointed said Duncan to negotiate loans in South Carolina for them, 
or whether he did negotiate loans for them. I do not know what commis- 
sions or charges, if any, the Corbin Banking Company charged or exacted 
from J. J. Whaley, in negotiating this loan from the American Freehold 
Land-Mortgage Company; nor has the Corbin Banking Company, or any 
of its members or agents, ever or at any time advised me, or the American 
Freehold Land-Mortgage Company, what commissions or charges were being 
made by the Corbin Banking Company to borrowers, In negotiating loans 
for them." 

Edward McCrady, for appellants. 
Allen J. Green, for appellees. 

Before GOFy, Circuit Judge, and HUGHES and PAUL, District 
Judges. 

HUGHES, District Judge (after stating the facts as above). The 
foregoing statement embraces the material facts on which the 
décision of this case must turn. The appel lant, who was the défend- 
ant below, contends that, although the Corbin Banking Company 
and the Duncans were indeed his own agents in negotiating for him 
the loan which was ultimately granted by the American Freehold 
Land-Mortgage Company of London, yet, that thèse agents of his 
were also the agents of the mortgage company, in what is called the 
"placing" of this loan, and that the mortgage company was in such 
relations to the negotiation as to make the loan usurious. There 
are three established principles of law on this subject, which are as 
follows: (1) There can be no doubt that when one negotiates a loan 
through a third party, with a money lender, and the latter, bona flde, 
lends the money at a légal rate of interest, the contract is not made 
usurious merely by the fact that the intermediary charges the bor- 
rower with a heavy commission; the intermediary having no légal 
or established connection with the lender, as agent. Fowler v. 
Trust Co., 141 U. S. 383, 12 Sup. Ct. 1; Grant v. Insurance Co., 121 
U. S. 105, 7 Sup. Ct. 841; Call v. Palmer, 116 U. S. 98, 6 Sup. Ct. 301. 
(2) So, also, when an agent authorized to lend money for his princi- 
pal exacts, without the knowledge or authority of such principal, 
money from the borrower for his own benefit, this does not make the 
contract usurious. Call t. Palmer, 116 U. S. 98, 6 Sup. Ct. 301. (3) 
But when a lender authorizes his agent to make loans for him under 
a gênerai arrangement that he must look to the borrower for his 
compensation, and such agent for the lender effects a loan, and 
charges the borrower a commission, this will make the contract 
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usurious, wlietlier the lender knew of the charge or not (Fowler v. 
Trust Ck)., 141 U. S. 385, 12 Sup. Ct. 1), for this exaction is by the au- 
thority of the lender, the principal. 

The question in this case, therefore, is, were the Corbin Banking 
Company or Duncan (both or either) agents of the American Free- 
hold Land-Mortgage Company of London, Limited, the mortgagee 
complainant in this case? This was the controlling fact in Bâtes v. 
Mortgage Co., 37 S. C. 90, 16 S. E. 883; in Brown v. Brown, 38 S. C. 
173, 17 S. E. 452; in Sherwood v. Eoundtree, 32 Fed. 122; and in 
Security Co. v. Gay, 33 Fed. 636. The two men who conducted and 
made the negotiation for the loan under considération (Wheeler, as 
agent in New York for the Corbin Banking Company, and Sherwood, 
agent in New York for the American Freehold Land-Mortgage Com- 
pany of London) both testify fully and positively that there was no 
previous contract, agreement, or understanding between the two 
companies, by which the mortgage company made loans to the bank- 
ing company for the latter's customers. Wheeler testifles that bis 
banking company applied for loans for its customers to varions flrms 
or companies, indiscriminately, aûd that none of them had any inter- 
est in any commissions which the banking company charged its 
customers, and that the American Freehold Land-Mortgage Company 
had no interest either in the commission of 15 per cent, charged by 
the banking company to Duncan, or in the commission of 5 per cent, 
charged by Duncan to the borrower, Whaley. He testifles that the 
mortgage company had no knowledge of those respective commis- 
sions, and that the agent had not such knowledge. Sherwood, the 
agent of the mortgage company, also testifles positively that neither 
his company nor himself had any knowledge of what commissions 
the banking company and Duncan, respectively, received for negoti- 
ating the loan which his company granted. Both of thèse agents 
testify that the whole sum of |5,000 was paid by the American Free- 
hold Land-Mortgage Company to the banking company ,^ — no more and 
no less, — and that the mortgage company had no interest in, or knowl- 
edge of, the commissions received by the banking company and by 
Duncan, respectively. The character of thèse respective agents and 
witnesses is not impeached by anything in the testimony. The de- 
fendant appellant, however, contends, in substance, that, in its very 
circumstances, this case shows that the Corbin Banking Company, 
who negotiated for, received, and paid over, less its commissions, the 
money respectively loaned and borrowed, was the agent both of the 
mortgage company, which lent, and the défendant, who received, the 
money, less commissions, borrowed, and that this is a necessary pre- 
sumption from the nature of the transaction, in spite of the positive 
testimony to the contrary of the respective agents who conducted 
the transaction. We see nothing in the évidence, or in the char- 
acter of the transaction, to Justify this presumption. The leamed 
circuit judge who conducted the trial oî this case below held, in an 
opinion, in which he fully discusses this question, and in which we 
fully concur, that there was nothing in the évidence to justify this 
presumption. This fact, and other material évidence in this case, 
distinguish it from the case of Mortgage Co. v. Owens (decided by 
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this court at its last term) 18 C. C. A. 513, 72 Fed. 219. The décision 
of tlie court below is theref ore afflrmed. 

After the décision and order of the court below on the main ques- 
tion in controversy, there were subséquent proceedings in the court 
below, dealing with the détails of the case conséquent upon the 
décision in chief. We see nothing in the action of the court below 
in thèse détails to question, or to dissent from. We accordingly 
afBrm the action of the court below in ail particulars. 



SAN DIBGO LAND & TOWN CO. v. CITY OF NATIONAL CITY et al. 

(Circuit Court, S. D. Califomia. May 4, 1896.) 

No. 648. 

, Watbk Rights and Watbb Compakiks — Fobbign Corporations — Consti- 

TUTIONAL LaW — ESTOPPBL. 

A foreign corporation, coming into Califomia, and acquirlng water and 
water rights under tlie provisions of the state constitution (Const. 1879, 
art. 14, § 1), which déclares that the use of water appropriated for sale, 
rent, or distribution is a public use, subjeet to régulation aud control by 
the state, and that the rates of compensation for such use shall be flxed 
annually by cities, oounties, and towns, will not be heard to assert that 
the constitution and la ws under which it bas acquireâ such rights are in 
contravention of the constitution of the United States. Such corporation 
may, however, question the reasonableness of the rates established by any 
municîpality. 

. Samb — JuDioiAL Power — Reasonablbnbss of Charges — Municipal, Cor- 
porations. 

It is within the scope of judicial power, and a part of judicial duty, to 
inquire whether rates of compensation fixed by municipalities and corpora- 
tions for the use of appropriated water in Califomia operate to deprive 
the owner of his property without just compensation; and, if the court 
flnds from the évidence that they are manifestly unreasonable, it is its 
duty to annul them. 

. Samk — Ratb— Basis fob Détermination. 

Where a municipality undertakes to reduce the rates for the use of ap- 
propriated water, and the plant supplying the same, the basis upon which 
reasonable and just ratés are to be determined is the présent value of the 
plant, and not its original cost; having due regard to the cost of main- 
tenance, dépréciation by wear and tear, and the rights of the public. If, 
on that basis, a fair interest is allowed, there can be no just cause of com- 
plaint. 

. Samb — Sbpabate Charge for Water Right. 

A Company wliich has appropriated the waters of a stream for purposes 
of sale and distribution, under the constitution and laws of Califomia, has 
no right, before furnishing new applicants with water, to make, in addi- 
tion to the regular charges established pursuant to law, a separate charge, 
of a gross sum, for the so-called "water right." On the contrary, each 
member of the community has the right, on paying the rate flxed, to use a 
reasonable quantity of water in a reasonable manner. 

•. Samb— Reasonableness dp Rates. 

In determining what are reasonable rates for supplying water to the 
inhabitants of a town which includes but a part of the territory supplied 
by a water company through one gênerai sj'stem. the charges should be 
fixed with a view to yielding a fair rate of interest on the value of that part 
of the plant referable to the tenltory embraced in the town, without at- 
tempting to make compensation for losses sustained in the distribution of 
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water to consumers outside tlie town. Nor is it material that, for the 
l>urpose of completing its plant, the company borrowed money, and is- 
sued bonds on winch it is paying interest. 

Works & Works, for plaintiff. 
Gibson & Titus, for défendants. 

ROSS, Circuit Judge. The munîcipality known as "The City of 
National City" having, through its board of trustées, established 
by ordinance the rates at which the complainant corporation should 
furnish the city and its inhabitants with water for domestic pur- 
poses and purposes of irrigation, for the year commencing July 1, 
1895, and ending July 1, 1896, the complainant commeneed this suit 
for the purpose of obtaining a decree of this court adjudging that 
the provisions of the constitution and laws of the state of California 
pursuant to which the proceedings by the board of trustées of the 
défendant corporation âxing the rates were had, be declared to be 
in violation of the fourteenth amendment to the constitution of the 
United States, and that the rates so established be, on that ground, 
annulled, or, in the event the court shall détermine that the provi- 
sions of the constitution and laws of the state of California do not 
contravene the constitution of the United States, then that the rates 
flxed by the board of trustées of the défendant corporation be de- 
creed to be arbitrary, uureasonable, and unjust, and for that reason 
void, and their enforcement enjoined, and that the board of trustées 
be ordered and required to adopt a new and reasonable rate of charge, 
and that it be decreed that the complainant corporation is entitled 
to charge and collect for "water rights," at reasonable rates, as a 
condition upon which it will furnish water to the inhabitants of the 
municipality for the purposes of irrigation, independent of the rates 
flxed by the board of trustées for water sold and furnished by the 
company. i 

The complainant is a corporation organized and existing under and 
by virtue of the laws of the state of Kansas, for the purpose of ac- 
quiring property rights and transacting business in the state of 
California, subject, of course, to the constitution and laws of that 
state, one provision of whose constitution is that "no corporation or- 
ganized outside the limits of the state shall be allowed to transact 
business within this state on more favorable conditions than are 
prescribed by law to similar corporations organized under the laws 
of this state." Const. Cal. art. 12, § 15. The provisions of the con- 
stitution and laws of California which the complainant seeks to 
avoid as being in contravention of the constitution of the United 
States are the provisions of section 1 of article 14 of the constitution 
of 1879, and provisions enacted by the législature of the state pur- 
suant thereto. The constitutional provision is as follows: 

"The use of ail water now appropriated, or that may hereafter be appro- 
priated, for sale, rental, or distribution, is hereby declared to be a public use, 
and subject to the régulation and control of the state, in the manner to be 
prescribed by law; provlded, that the rates or compensation to be collected 
by any person, company, or corporation In this state for the use of water 
supplied to any city and county, or city or town, or the Inhabltants thereof, 
shall be flxed, annually, by the board of supervisors, or city and county, 
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or city or town council, or other governing body of sueh city and county, 
or city or town, by ordinance or otherwise, in the manner thiat ottier ordinancea 
or législative acts or resolutions are passed by such body, and shall continue 
in force for one year, and no longer. Sucb ordinauces or resolutions sball be 
|»asseii in the month of February of eaeh year, and take effiect on the lirst 
Say of July thereafter. Any board or body failing to pass the necessary 
ordinances or resolutions fixing water-rates, where necessary, within such 
time, shall be subject to peremptory process to compel action at the suit 
of any party interested, ,and shall be liable to such further processes and 
penalties as the législature may prescribe. Any person, company, or corpo- 
ration coUecting water-rates in any city and county, or city or town in this 
State, otherwise than as so established, shall forfeit the franchises and water- 
works of such person, company, or corporation to the city and county, or city 
or town, where the same are coUected, for the public use." 

In Spring Valley Waterworks v. City of San Francisco, 82 Cal. 
286, 22 Pac. 910, 1046, the suprême court of California held that this 
provision of the constitution of the state did not contemplate or re- 
quire notice to be given to persons or corporations to be affected by 
the flxing of the water rates to be charged by them. Whether that 
provision of the constitution of California, as thus construed by the 
highest court of the state, would deny to a person or corporation sup- 
plying the people of a municipality with water acquired prier to the 
adoption of the provision the protection secured by the constitution 
of the United States, need not be decided or considered. In the prés- 
ent case the complainant came into the state of California, and ac- 
quired the water and water rights which form the basis of its suit 
under and by virtue of laws passed pursuant to that provision of 
the constitution of the state which it now seeks to assail as being 
contrary to the provisions of the constitution of the United States. 
To permit the complainant to do this would, in effect, be to per- 
mit it to rely upon the constitution and laws of California as a valid 
basis for the acquisition of its asserted rights, and at the same time 
to treat as void the same provisions, where they impose a burden in 
connection with those rights. The complainant cannot be permitted 
to thus blow hot and cold in the same breath. If it was not willing 
to subject itself to the burden imposed by the constitution and laws 
of California upon ail persons' and corporations appropriating water 
in the state for distribution and sale, it should not hâve come, as it 
did, into the state, and availed itself of the rights of appropriation 
conferred by the same constitution and laws. Taking those beneflts, 
it assumed the corresponding burden, and will not be heard to assert 
the one and repudiate the other. This view does not, however, pre- 
clude the complainant from questioning the reasonableness of the 
rates established by the municipal authorities, for the power to 
regulate and flx is not the power to take without just compensa- 
tion. To compel the complainant to supply the people of the munic- 
ipality with water acquired by it without just compensation would 
manifestly be nothing short of confiscation. To what extent munic- 
ipal authorities may go in that direction, without reaching the pro- 
hibited point, has never yet been definitely âxed by judicial décision, 
but that the power has a limit has been decided. Thus, in Reagan 
V. Trust Co., 154 U. S. 362-399, 14 Sup. Ct. 1047, the suprême court 
said: 

v.74F.no.l— 6 
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"rt is within the scope of judicial power, and a part of judiclal duty, to re- 
strain anythlng which, In the form of a régulation of rates, opérâtes to deny 
to the owners of property invested In the business of transportation that equal 
protection which is the constitutional right of ail owners of other property. 
There is nothing new or strange in this. It has always been a part of the 
judicial function to détermine whether the act of one party (whether that 
Ijarty be a single individiial, an organized body, or the public as a whole) 
opérâtes to divest the other party of any rights of person or property. In 
every constitution is tlie guaranty against the taking of private property for 
public use without juSt compensation. The equal protection of the laws 
which, by the fourteenth amendment, no state can deny to the individual, 
forbids législation, in whatever form It may be enacted, by which the property 
of one individual is, without compensation, wrested from him for the benefit 
of another or of the publid;' This, as has been often observed, is a govern- 
ment of l^w, and not a government of men; and it must never be forgotten 
tliat undér'such a government, with its constitutional limitations and guaran- 
ties, the foïms of law and the machinery of government, with ail their reach 
and pow*er, must, in their àctual workings, stop on the hither side of the 
unnec<5ssary and ymcompensated taking or destruction of any private prop- 
erty, legajly acquired and legaUy held." 

In the same case the court said thàt: 

"It is^Wnnecessary to décide, and we do liot wish to be understôod as laying 
down aSan absclute rule,.that In every case a failure to produce some profit 
to tliose who haye invested their money in the building of a road is conçlu^iye 
that the, tarife is uujust and unreasonable. And yet justice demauds that 
every one sliould receive some' compensation for the use Of his iiioney or prop- 
erty, if it bé' possible without 'préjudice to the rights of others." 

In thç subséquent case of Ames v. Kailwaj^ Co., 64 Fed. 1,65, 177, 
Mr. Justice Brewer, sitting in the circuit court, and having under 
considepatiQn an act of the législature of Nebraska prescribing the 
maximum rates foi^ transportation of freight by railroads within that 
state, said;- ::,:,:: ,,..,, 

"What'is the test by wHlch the reasonableness of rates Is determined? 
This isnpt yet fnlly settled. -Indeed, it is doubtful whether any single rule 
can be laid down,, applicable to ail cases. If it be sàid that the rates must be 
such as tiô'secure to tlie owners a reasonable per Cent, on the money invested, 
it will bë remembered that many things hâve happened to make the Invest- 
ment far in exqess of the actual value of the property, — Injudicious contracts, 
poor engin|eering, unusually, high cost of material, rascality on the part of those 
engaged in the construction or . management of the property. Thèse and 
many other thirigs, as is well known, are factors which hâve largely enter«d 
into the investments with which many railroad properties stand charged. 
Now, if the;ipublic was seeking td take title to the railroad. by condemnation, 
the présent value of the property, and not the cost, is that which [it] would 
hâve to pay. In like manner, it may be argued that, when the legislatui-e 
assumes the right to reduce, the rates so reduced cannot be adjudged unrea- 
sonable if nnder them there is earned by the raili-oad company a fair interest 
on the actual; value of the property." 

In Spring Valley Waterworks v. City of San Francisco, supra, thè 
suprême èolirt of California, in speaking of the provision of the con- 
stitution of that state hère in question, held that, in order to justify 
the court in setting àside the rates flxed by a municipal corporation, 
"there must be actual fraud in fixing the rates, or they must be so 
palpably and grossly unreasonable and unjust as to amount to the 
same thing." 82 Oal. 306, 22 Pac. 910, 1046. To the latter rule,— 
that'is to sày, thàt there must be àctual fraud, or its équivalent, on 
the part of the municipal authorities, in order to justify a court in 
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adjudging the rates established by them unreasonable, — I cannot 
yield assent. The same court, in the same case, in construing the 
constitutional proTision, said : 

"When the constitution provides for the fixing of rates or compensation, 
it means reasonable rates and just compensation. To flx such rates and 
compensation Is the duty, and within the jurisdiction, of the board. To tix 
rates not reasonable, or compensation not just, is a plain violation of its duty." 

In the case of Spring Valley Waterworks v. Schottler, 110 U. S. 
347, 4 Sup. et. 48, Ohief Justice Waite, in speaking of the same con- 
stitutional provision, said: 

"By the constitution, and the législation under it, the municipal authorities 
hâve been created a spécial tribunal to détermine what, as between the public 
and the company, shall be deemed a reasonable price during a certain limited 
period. Like every other tribunal established by the législature for such a 
purpose, thelr duties are judicial in their nature, and they are bound, iu mor- 
als and in law, to exercise an honest judgment as tq ail matters submitted 
for thelr officiai détermination." 

The court further observed that it was not necessary, in that case, 
to détermine ''what may be doue if the municipal authorities do not 
exercise an honest judgment, or if they fix upon a price which is 
manifestly unreasonable." 

It is obvious, I think, that it must be held, either that the right 
of judicial interférence exists only when the schedule of rates estab- 
lished will fail to secure the owners of the property some compensa- 
tion or income from their investment (however small),or else that the 
court must adjudicate, when properly called upon to do so, whether 
the rates established by the municipal authorities are so manifestly 
unreasonable as to amount to the taking of property for public use 
without just compensation. Undoubtedly, every intendment is in favor 
of the rates as established by the municipal authorities. But as it is 
ârmly established that it is within the scope of judicial power, and a 
part of judicial duty, to inquire whether rates so established operate 
to deprive the owner of his property without just compensation, it 
seems to me that it logically follows that, if the court finds from the 
évidence produced that they are manifestly unreasonable, it is its 
duty so to adjudge, and to annul them; for it is plain that if they 
are manifestly unreasonable they cannot be just. In the solution 
of that problem many considérations may enter; among them, the 
amount of money actually invested. But that is by no means, of 
itself, controlling, even where the property was at the time fairly 
worth what it cost. If it has since enhanced in value, those who in- 
vested their money in it, like others who invest their money in any 
other kind of property, are justly entitled to the benefit of the in- 
creased value. If, on the other hand, the property has decreased in 
value, it is but right that those who invested their money in it, and 
took the chances of an increase in value, should bear the burden of 
the decrease. In my judgment, it is the actual value of the property 
at the time the rates are to be flxed that should form the basis upon 
which to eompute just rates; having, at the same time, due regard 
to the rights of the public, and to the cost of maintenance of the 
plant, and its dépréciation by reason of wear and tear. If one has 
property to sell, it is its présent value that is looked to, one élément 
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of which may very properly be its cost; but one élément only. So, 
too, if one bas property to lease, it is its présent value, rather tban 
its cost, upon which the amount of rent is based. And if, as said by 
Mr. Justice Brewer in Ames v. Kailway Co., su^pra, the public were 
seeking to condemn the property in question for a greater public 
use, if that be possible, its présent value, and not its cost, is that 
which the public would hâve to pay. It follows, I think, that, where 
the public undertakes to reduce the rates to be charged for the use 
of such property, it is its présent value, and not its cost, that must 
be taken as a basis upon which to flx reasonable and just rates; 
having due regard to the cost of its maintenance, to its dépréciation 
by reason of wear and tear, and also to the rights of the public. If, 
upon such a basis, a fair interest is allowed, no just cause of com- 
plaint can exist. 

In the présent case, the évidence shows that the chief object of the 
organization of the complainant company was the acquiring of land, 
and the subdividing and selling of it for profit. In pursuance of that 
purpose, the complainant did acquire large tracts in San Diego coun- 
ty, Cal., in what is known as the "Sweetwater Valley," in Chula 
Vista, and in National City, ail within the boundaries of the National 
rancho, and in Otay Valley, adjacent to that rancho on the south, 
and in the territory known as the "Ex-Mlssion Lands," adjacent to 
National City on the north, aggregating many thousands of acres. 
Almost ail of the lands were dry, and, in their natural condition, were 
of but little value. Principally for the purpose of adding to their 
value, and of enabling the company to sell them to advantage, the 
complainant, in tliè years 1886 and 1887, appropriated, under and by 
virtue of the constitution and laws of California, the waters of the 
stream known as the "Sweetwater River," and, for the purpose of 
impounding those waters, in order that it might distribute and sell 
them in connection with its lands, and likewise distribute and sell 
them to other landowners and individuals within their flow for pur- 
poses of irrigation, and domestic and other bénéficiai uses, proceeded 
to construct across the bed of the stream a huge dam, known as the 
"Sweetwater Dam." Connecting therewith, the complainant con- 
structed a System of main and latéral pipes, called "Pipe System 
No. 1," from Which it commenced to serve consumer s of water in 
February, 1888. As constructed, pipe System No. 1 covered a large 
territory, much the larger portion of which was owned by the com- 
pany. Its Chula Vista tract, consisting of about 5,000 acres, it laid 
out and platted into blocks of 40 acres each, and subdivided those 
blocks into lots of 5 acres each, to each of which its pipes were ex- 
tended. National City embraces about 3,375 acres of land, of which 
about 833 acres are laid out into 6,691 town lots, of which the com- 
plainant, in January, 1887, owned 2,849, and of the remaining acre- 
age the complainant then owned 685 acres. When the city ordi- 
nance hère complained of was enacted, the complainant still owned 
2,671 city lots, and owned about the saine acreage within the city. 
The total population of National City was then aboat 1,300, and the 
aggregate number of acres then under irrigation within the city lim- 
its Was about 747. The complainaht's main and latéral pipes were 
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laid in tlie streets of the city by virtue of a franchise granted by its 
authorities pursuant to the iH'ovisions of section 2 of article 14 of the 
constitution of the state, which déclares: 

"The right to coUect rates or compensation for the use of water supplied 
to any county, clty and county or town, or the inliabitants thereof, is a 
franchise, and cannot be exercised except by authority of and In the form 
prescribed by law." 

And the pipes were so laid as to reach the lots and farming 
lands of the company within the city, as well as the lots and farin- 
ing lands of others therein, and were extended through the city to 
siipply a portion of the lands to the north, a part of which were 
owned by the company, and a part by third persons. The pipes of 
the company's System No. 1 were also so laid as to supply water to 
the lands and its inhabitants adjoining National City on the south, 
much of which land was owned by the company, and miich of it by 
other persons. As the territory covered by the pipe System was 
then — and, indeed, yet is — very sparsely settled, it is manifest that 
it was laid for the purpose of attracting the purchase and settle- 
nient of the lands, and in anticipation of a future deinand for the 
water, and was far in advance of the then demand for it. Natu- 
rally and necessarily, in carrying into exécution those objects, a great 
deal of money was expended by tlie complainant. The testimony on 
its behalf is that in acquiring its water and réservoir site, and put- 
ting in its dam and System of pipes necessary to supply consumers 
thereunder with water, it actually expended $1,022,473.54. While 
thèse figures are contested by the défendants, I do not find any sat- 
isfactory évidence that the cost at the time was excessive. The work 
was undertaken and performed during what is kiiown in Southern 
California as the "Boom of 1886-7," and at a time when material and 
labor of ail kinds were very high. Détective pipe, it is true, to the 
ainount of |57,(i66.53, was used, most of which had to be subse- 
quently removed; but that was a latent defect, not readily discov- 
erable, and which was not discovered b,y the complainant's engineer 
until after the pipe had been laid, and put to the practical test of 
conducting the water. Shortly before the adoption of the city or- 
dinance hère complained of, the complainant commenced, and, sub- 
séquent to the adoption of the ordinance, completed, another System 
of pipes, called "Pipe System No. 2," at a cost of about |6.5,000. 
This System was constructed to relieve the pressure upon System No. 
1, and thereby to increase its efflciency, and to supply lands not 
reached by that System. From at least as early as the completion 
of its pipe System No. 1, the complainant, by public advertisement 
and otherwise, offered and held its farming and orchard lands and 
its lots in National City for sale, representing the water of its System 
to be piped to and over its lands and lots, and up to December 18, 
1892, represented that an abundance of water would be supplied to 
purchasers of sucli lands, for their irrigation, at the rate of |3.50 per 
acre per annum, and for city lots in ample quantity and at cheap 
rates. Under those représentations, the complainant sold a large 
number of acres of farming and orchard lands in separate tracts, 
and widely scattered, to ail of which purchasers it furnished water 
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for purposes of irrigation at tlie rate of |3.50 per acre per annum. 
And it also furnislied water for purposes of irrigation to varions 
otiier persons wliose lands are witliin its flow, at tlie same rate, of 
|3.50 per acre per annum. But commencing witli December 18, 
1892, and extending to February, 1895, tiie complainant demanded of 
ail consumers of water, other than those to whoni it had furnished 
water for irrigation prier to that date, the sum of |oO per acre, 
wliere water is required for purposes of irrigation, in addition to the 
annual cliarge, for what it denominated a "water riglit"; and there- 
after it demanded, and still demands, $100 per acre, in addition to 
the annual charge, for a so-called "water right" for irrigation pur- 
poses, from ail persons other than those to whom it had furnished 
water for those purposes prier to December 18, 1892. One of the 
objects of the présent suit is to obtain a decree establishing the 
validity of that claim of the complainant to exact a sum of money, 
in addition to an annual charge, as a condition on which alone the 
complainant will furnisli consumers of water for irrigation purposes, 
other than those to whom it had furnished it for such purposes prier 
to December 18, 1892. And the contest that arose between the con- 
sumers and the company over this charge for a so-called "water 
right," and the refusai of the municipal authorities of National City 
to allow that charge in respect to acreage property within the city 
limits, is one of the principal causes of the présent suit. It does 
not change the essence of the thing for which the complainant de- 
mands a sum of money to call it a "water right," or to say, as it does, 
that the charge is imposed for the purpose of reimbursing complain- 
ant in part for the outlay to which it has been subjected. It is de- 
manding a sum of money for doing what the constitution and laws 
of Oalifornia authorized it to appropriate water within its limits, 
conferred upon it the great power of eminent domain, and the fran- 
chise to distribute and sell the water so appropriated, not only to 
those needing it for purposes of irrigation, but also to the cities and 
towns, and their inhabitants, within its flow, for which it was given 
the right to charge rates to be established by law, and nothing else. 
No authority can anywhere be found for any charge for the so-called 
"water right." The state permitted the water in question to be ap- 
propriated for distribution and sale for purposes of irrigation, and 
for domestic and other bénéficiai uses; conferring upon the appro- 
priator the great powers mentioned, and compensating it for its out- 
lay by the fixed annuat rates. The complainant was not obliged to 
avail itself of the offer of tt^e state, but, choosing, as it did, to accept 
the benefits conferred by the constitution and laws of Oalifornia, it 
accepted them charged with the corresponding burden. Appropriat- 
ing, as it did, the water in question for distribution and sale, it 
thereupon became, according to the express déclaration of the con- 
stitution, charged with a public use. "Whenever," said the suprême 
court of California in McCrary v. Beaudry, 67 Cal. 120, 121, 7 Pac. 
264, "water is appropriated for distribution and sale, the public has 
a right to use it; that is, each member of the commun! ty, by paying 
the rate fixed for supplying it, has a right to use a reasonable quan- 
tity of it in a reasonable manner. Water appropriated for distribu- 
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tien and sale is ipso facto devoted to a public use, which is incon- 
sistent with the right of the person so appropriating it to exercise 
the same control over it that he might hâve exercised if he had 
ncTcr so appropriated it." To the same etïect is People v. Stephens, 
62 Cal. 209; Price v. Imgating Co., 56 Cal. 431. 

Nor can the complainant justly insist that the rates flxed by the 
municipal authorities of National City for water furnished the city 
and its inhabitants should be so adjusted as to in any way compen- 
sate it for losses, if any, sustained by it in the distribution of water 
to consumers outside of the city. It is quite évident from the record 
that the maintenance of so extensive a water System for the supply 
with water of such a sparsely-settled territory, taken as a whole, 
and considering the value of the property, and the dépréciation by 
wear and tear of the plant, does not yield the complainant very much 
above expenses, although it appears from the statements of the ac- 
counts of the water department, reported to the company by its 
président, that the net income to the company from that department 
for the year 1894 was |7,850.18; for the year 1893, |13,160.58; for 
the year 1892, $7,547.93; and for the year 1891, |4,449.27. But, for 
such profits, be they small or great, or even for losses thus incurred, 
the consumers of water within National City are not responsible. 
Such losses, if any such hâve been sustained, must be borne by the 
complainant as best it can, like ail other companies and individuals 
who embark in undertakings whose realization does not come up to 
their expectations and hopes. Had the complainant succeeded in 
selling, or in procuring the settlement upon and cultivation of , ail or 
a large portion of its lands and lots, and thus hâve secured a larger 
number of consumers of its water, no doubt its investment, as a 
whole, would hâve proved fairly remunerative, and may, it is to be 
hoped, yet do so. But if, as I think the évidence shows, the rates 
established by the oi'dinance complained of, to wit, City Ordinance 
No. 118 of the défendant corporation, will yield a fair interest on that 
portion of the value of the property properly ref érable to the ter- 
ritory embraced within National City, making due allowance for the 
cost of its maintenance, and the dépréciation of the plant by reason 
of its wear and tear, it follows that the complainant has no just 
cause of complaint. The évidence shows that the rates so estab- 
lished by Ordinance 118 will yield quite as much as, and, indeed, a 
little more than, the preceding ordinance (No. 112) establishing rates 
for the preceding year, and that the rates established by that ordi- 
nance were practically the same as those established by Ordinance 
No. 107, the next preceding one, and that the rates established by 
that ordinance were satisfactory to the complainant company, ex- 
cept that it did not allow the company pay for the so-called "water 
right." That claim on the part of the company appears to be, in the 
language of one of the witnesses, "the bone of contention" between 
the company, on the one side, and the consumers and city authori- 
ties, on the other. That it is without any valid basis to rest upon I 
think very, clear for the reasons already stated. 

Nor can it make any différence that the complainant, in the con- 
struction of its plant and the carrying on of its work, borrowed 
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1,000, on whicli it pays interest, and for which, it may be, it is- 
sued its bonds. The buyer of such bonds, like the loaner of money 
on a mortgage upon real estate, does so with his eyes open. The 
loaner of money on a mortgage knows that conditions may be such 
as to inereaso the value of his security, or they may be such as to 
decrease its value. He takes the chances that everybody must take 
wlio engages in business transactions. The buyer of bonds issued 
by a water company such as the complainant has the like knowledge, 
and the further knowledge that the law, which every one is presumed 
to know, prescribes that the rates to be charged for the water fur- 
nished by the company shall be established and flxed by a spécial 
tribunal, subject, as ail state laws are, to the paramount provisions 
of the constitution of the United States, among which is one which 
secures such investors against the flxing of such rates as will operate 
to deprive him of his property without just compensation. It results 
from the views above expressed that the bill must be dismissed at 
complainant's cost. It is so ordered. 



CARSWELL V. FARMERS' LOAN & TRUST CO. OF NEW YORK et al. 
(Circuit Court of Appeals, Sixth Circuit. April 14, 1896.) 

No. 352. 

Recetvers — Adoption dp Lbases. 

The C. Ry. Go. made a contract wltli tlie U. Depot Co. for the use of its 
dépôt, upon making certain payments therefor, in the form of repairs, 
taxes, and interest on bonds issued by the dépôt company. Shortly after- 
wards a receiver of the railway company was appointed in a foreclosure 
suit. The receiver took possession of the dépôt, and retained it for 10 
mouths, the offiicers of the dépôt company belng anxious that it should be 
so retained, and negotiations being ail this tlme carried on between them 
and the receiver to flx upon a reasonable i-ent, it belng understood by 
both parties that the eamihgs of the railroad were inadéquate to justlfy 
tlie payments called for by the contract. At the end of this time, a re- 
ceiver of the dépôt company was appointed, in a foreclosure suit against 
it; and, upon his refusai to allow the use of the dépôt rent free, the rail- 
way receiver surrendered the property to him, and he intervened in the 
railway foreclosure suit, to enforce against the railway receiver the cov- 
euants of the lease. A master, to whom the intervening pétition was re- 
ferred, reported, as a reasonable rent of the dépôt, a much smaller sum 
than that called for by the lease. Hel<l, that the receiver of the railway 
company had not elected to adopt the lease of the dépôt, or to retain pos- 
session against the will of the dépôt company, and was liable only for a 
reasonable rental, and not for the sums stlpulated by the contract. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Eastern District of Tennessee. 

This case pl-esents a controversy as to the liability of the receiver of the 
Chattanooga Union Railway Company for the use and occupation by him, 
as receiver of the railway company, of the property of the Chattanooga 
Union Depot Company. The facts necessary to be stated are thèse: The 
Chattanooga Union Railway Company (hereafter called the "Railway Com- 
pany") is a corporation of tlie state of Tennessee, owniug and operating a 
belt line of railway. '^he Chattanooga Union Depot Company is also a cor- 
poration of the state of Tennessee, ownlng a railway dépôt and certain rail- 
way terminal facilities in the city of Chattanooga, Tenu. On the 30th day 
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«f December, 1891, a coptract was executed between the railway company 
and the dépôt company, which proTided that the rallway company should 
hâve a perpétuai right to occupy the property of the dépôt company "rent 
free," except and subject to the foUowing charges: (1) The railway company 
agreed to keep the property of the dépôt company in perpétuai repair at its 
own expense. (2) ïhe railway company agreed to pay ail taxes which had 
or mlght hereafter accrue against the property of the dépôt company. (3) 
The railway comi)any agreed to assume and pay ail interest which had ac- 
crued or might accrue upon a séries of 150 bonds of $1,000 each, bearing date 
January 1, 1891, and maturing January 1, 1910, with interest payable semi- 
annually at 6 per cent. (4) The raUway company, at the maturity of thèse 
bonds, was to assume and pay them ofC. (5) If the railway company did 
assume and pay off the sald bonds, it should hâve the option of remaining 
In possession and use of the dépôt property, subject only to the continued 
payment of taxes for so long a period as It saw fit to use and occupy the 
property. A clause in the aforesaid contract provided that if the railway 
company should make default in respect of any of the charges or payments 
assumed by it, and such default should continue for a period of six months, 
then the dépôt company might, at its option, déclare a forfeiture of the con- 
tract, and résume possession of its said property, and hold and occupy the 
eame until the revenues derived therefrom should discharge the paymenta 
In default. 

Within a few weeks after the railway company had entered Into this con- 
tract and taken possession of the property of the dépôt company, a bill was 
flled in the United States circuit court at Chattanooga against it and other 
défendants, by one W. S. Davis, who alleged that the rallway company had 
mortgaged its property under two or more mortgages to secure two or 
more distinct séries of bonds, and that the Farmers' Loan & Trust Company 
of New York was the trustée under each of said mortgages. Davis clalmed 
to be the owner of a large number of coupons representing interest past due 
and in default upon the bonds so secured by the mortgages aforesaid. The 
principal objeet of his bill was to enforce the mortgages as a security for the 
payment of the Interest so in default. He further alleged that the rallway 
company had entered into a contract with the Chattanooga Union Depot 
Company, by which it guarantied the payment of the principal and interest 
of 150 bonds of $1,000 each, made and executed by the said dépôt company, 
and secured by mortgage under which the Farmers' Loan & Trust Company 
was the trustée. Upon grounds not necessary hère to mention, the com- 
plalnant Davis songht to hâve the said guaranty of the bonds of the said 
dépôt company declared fraudulent and void. The court was asked to ap- 
point a receiver to take possession of the property of the railway company, 
and hold and operate the same for the beneflt of the parties entitled, until 
a final decree of sale should be pronounced. The défendants to this bill, 
among others, were the Chattanooga Union Railway Company, the Chatta- 
nooga Union Depot Company, and the Farmers' Loan & Trust Company. 
Such proceedings were had under this bill as that on the 4th day of Feb- 
ruary, 1892, H. S. Chamberlain was appointed receiver, and placed in pos- 
session of ail of the properties of the railway company, Including its rights 
and Interests under the lease aforesaid In the property of the dépôt com- 
pany. Subsequently, the Farmers' Loan & Trust Company filed an original 
Independent bill in the same court, seeking, as trustée, under the mortgages 
of the railway company, to foreclose the said mortgages for the benefit of 
ail the beneficiaries thereby secured. This bill was, by order of the court, 
Consolidated with the Davis bill, and the receivership under the Davis bill 
extended to the latter bill. Afterwards the Farmers' Loan & Trust Com- 
pany filed another and original bill against the Chattanooga Union Depot 
Company, for the purpose of forecloslng the mortgage executed by the dépôt 
company to secure the issue of bonds heretofore mentioned. Under this 
latter bill, W. W. Milam was appointed receiver of the property of the dépôt 
company, and subsequently, upon his résignation, the appeUant, Carswell, 
was appointed his successor. Thereafter, Carswell, as receiver for the dépôt 
company, flled his intervening pétition in the Consolidated cause against the 
rail its.' company, for the purpose of enforcing against the receiver of the 
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railway company the covenants In the lease under which the railway Com- 
pany had been let into possession of the property of the dépôt company, 
and praying that the claim of the dépôt company for rentals should be ad- 
judged a liabillty against the property of the railway company superior to 
the obligation of the bonds of the latter company. This claim was referred 
to a spécial master, to take proof and report thereon. After taking proof, 
the master reported that the receiyer was liable for rents according to the 
covenants of the lease between the railway and dépôt companies. He re- 
ported a liabllity aggregatiug 88,220, with a recommendation that the same 
be paid as a part of the costs and expenses of the administration of the rail- 
wny company's property. This report was excepted to by the complainants 
in the suits against the railway company, upon the ground that the receiver 
was liable oniy for a reasonable rental, and not for the rental stlpulated in 
the lease. This exception was sustained, and the matter re-referred to the 
master, to report what would be a reasonable rent. Upon this référence, 
the master reported that the receiver went into possession of the leased prem- 
ises Febmary 4, 1892, and remained in possession untll December 15, 1892, 
when he surrendered the dépôt property to Receiver Carswell. He also re- 
ported that, under the évidence, a rental of $150 per month, amounting 
to the sum of $1,555, would be reasonable and just. He further reported 
that the receiver had coUected from sublessees under the railway company 
the sum of $899.60, ail of which had been applied in the payment of taxes 
and repairs, except $72.14. Exceptions of appellant were overruled, and a 
decree rendered directing the receiver to pay, as an expense of the trust, 
the sald sums, aggregating $1,627.14. From this decree Carswell, as re- 
ceiver for the dépôt company, was allowed an appeal, and bas assigned error. 

J. H. Barr, for appellant. 

Lewis Shepherd and Wm. L. Frierson, for appellee. 

Before TAFT and LUETON, Circuit Judges, and HAMMOND, J. 

LURTON, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

The assignment of error upon which the rightness of the decree 
below must turn is that which complains of the action of the court 
in not allowing rentals against the receiver, and out of the corpus 
of the fund arising from the sale of the mortgaged property of the 
railway company upon the basis of the stipulation of the contract be- 
tween the railway company and the dépôt company. Oonf essedly, 
the property of the railway company, at the date at which that con- 
tract was made, was, and is now, utterly insulïicient to pay the cred- 
itors secured by mortgages which long antedated that lease arrange- 
ment. Any claim for rentals as between the lessor and lessee is 
therefore an unsecured claim, and not entitled to be paid until the 
secured creditors hâve been first fully satisfled. The income derived 
by the receiver from the opération of the railway company is not 
more than sufficient to pay the necessary operating expenses, and any 
allowance for rentals of the dépôt property must come out of the 
corpus of the mortgaged property, and to that extent diminish the 
payment of the creditors secured thereon by mortgage. The appel- 
lant, however, seeks a préférence over the mortgage creditors by rea- 
son of the fact that the receiver of the railway company was placed 
in possession of the property of the dépôt company, and re- 
mained in the use and occupation of that property for a period of 
about 10 months. This, it is contended, operated as an adoption of 
the lease, and an assumption by the receiver of the obligations and 
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stipulations therein in respect of rent while he sliould remain in pos- 
session. A receiver appointed by a court of equity does net take or 
hold as an assignée. He is tiie mère liand of the court appointing 
him, and his custody is tliat of the court, and is for the benefit of ail 
who may ultimately appear entitled under the decrees of the court. 
The mère fact that Chamberlain was appointed receiver of the prop- 
erty of the railway company, including its leasehold interest, did 
not make him liable for the covenants of the lease under which the 
railway company held the property of the dépôt company. Neither 
did the mère fact that he took possession of the dépôt company's 
property operate as an adoption of the lease. Whatever the doubt at 
one time entertained as to the effect of a receiver taking possession 
of leasehold property under an order of a court of equity, it is novs' 
well settled that such a receiver may take and retain possession of 
leasehold interests for such reasonable time as will enable him to 
intelligently elect whether the interest of his trust will be best sub- 
served by adopting the lease, and making it his own, or by returning 
the property to the lessor. Oil Oo. v. Wilson, 142 U. S. 313-322, 
12 Sup. et. 235; Eailroad Co. v. Humphrevs, 145 U. S. 82, 12 Sup. 
et. 787; Kneeland v. Trust Co., 13G U. S. 89, 10 Sup. Ct. 950; 
Thomas v. Car Co., 149 U. S. 95, 13 Sup. Ct. 824; United States 
Trust Co. V. Wabash W. R. Co., 150 U. S. 287, 14 Sup. Ct. 86; Park 
V. Railroad Co., 57 Fed. 803; Farmers' Loan & Trust Co. v. North- 
ern Pac. R. Co., 58 Fed. 257; New York, P. & O. R. Oo. v. New 
York, L. E. & W. R. Co., Id. 268. 

The dépôt company was a party défendant to the suit in which 
the receiver was appointed; and appears to hâve made no objection 
to the appointment of a receiver, nor to hâve made any application 
to the court for a restoration of its property. The suggestion that 
the rétention by the receiver of the possession of this property for 
10 months was unreasonable and unnecessary to enable him to make 
an intelligent élection is, we think, untenable in view of the eircum- 
stances of this case. The évidence shows that the contract rent 
stipulated for in the lease was quite extravagant, and that the 
earnings of the railway company under the receiver were wholly 
inadéquate to justify an assumption of the terms of that contract. 
This fact appears to hâve been clearly understood by both the re- 
ceiver and the officers of the dépôt company. So, it is clearly estab- 
lished that the receiver at no time had the slightest intention of 
adopting the lease, and that he remained in possession as long as 
he did only because of pending negotiations actively kept alive by 
the ofiâcers of the dépôt company concerning an agreement as to a 
reasonable rent. It is unnecessary to go into the détails of the évi- 
dence touching thèse negotiations. It is suffi dent to say that until 
a receiver was appointed under another and independent proceed- 
ing, for the property of the dépôt company, that the active officers 
and agents of the dépôt company, including one Erb, who was the 
sole stockholder of the dépôt company, were exceedingly anxious 
that the receiver should continue in possession at any reasonable 
rental, rather than the property should lie idle and suiïer by disuse. 
Thèse negotiations concerning the terms upon which the railway 
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receiver should remain in possession continued down to the 26th 
day of November, 1892, when W. W. Milam was appointed receiver 
for the dépôt company under an order which recited that tlie dépôt 
and terminal facilities were then being used by the Chattanooga 
Union Railway Company and the Chattanooga Southern Railway 
Company, and which directed that the possession and control of the 
receiver then appointed "should not interfère with the rights of said 
railroad companies to the use of said dépôt so far as the sarae are 
secured to the said companies by virtue of any existing contract by 
and between the dépôt company and said railway company, unless 
otherwise ordered or directed hereafter by this court." It is well 
to hère observe that this order was not made in a case to which 
the railway company or its receiver was a party, and therefore it in 
no way operated as an adoption of the terms of any contract be- 
tween the railway company and the dépôt company touching rentals 
for the property of the latter. The évidence shows that the receiver 
thus appointed thought it préférable that Chamberlain, the railway 
company's receiver, should occupy the dépôt rent free, rather than 
that the property should be abandoned, and that he agreed that this 
might be done if the court would make an order sànctioning it. 
This order, when requested, was opposed by Mr. Barr, counsel for 
the complainant trustée in the foreclosure suit against the dépôt 
company; whereupon the premises were at once surrendered to 
the receiver for the dépôt company. The circumstances ail tend to 
establish verj' satisfactorily that the rétention of possession by the 
receiver did not indicate an intention to adopt the lease, or to re- 
tain possession against the will of the dépôt company. TJpon the 
contrary, the clear inference is that the possession was retained 
practically by consent of the dépôt company, and under an implied 
understanding that the receiver should occupy subject to a reason- 
able rent. That the parties were unable to agrée upon a reason- 
able rental does not operate as an adoption of the unreasonable stipu- 
lations of the lease. The évidence abundantly establishes the rea- 
sonableness of the rental allowance made by the niaster, and con- 
firmed by the court. The decree is accordingly conflrmed. 



UNITED STATES v. ELMOTT. 

(Circuit Court, D. Utah. May 14, ISOC.) 

Actions — Change of Circumstances Pbndinc* Suit. 

A suit was brouglit, under tlie act of February 25, 1885 (23 Stat. 321), to 
prevent unlawful occupancy of publie lands, by the United States against 
one E., in a court of the territory of Utah, and was defeuded on the ground 
that the land in question, being a part of one of the sections reserved to 
be applied to schools when Utah should become a state, was not public 
land. After two appeals it was decided by the suprême court of the ter- 
ritorj^ that the land, in spite of the réservation, not having been yet ap- 
plied to the purpose thereof, was public land, and the case was remanded 
to the trial court for further proceedings. Before sucli proceedings were 
taken, Utah became a state, under the enabliiig act, providiug that the 
land in question was granted to the state for public schools, and the case 
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was transferred to the circuit court for the district of Utah. Held, that 
as tlie inclosure complained of was no longer unlawful, under tlie act of 
February 25, 1885, the bill must be dismissed. 

John W. Judd, U. S. Atty. 
John M. Zane, for défendant. 

MARSHALL, District Judge. This action was brought under the 
act of February 25, 1885, entitled "An act to prevent unlawful oc- 
cupancy of public lands." 23 Stat 321. The relief souglit is an 
injunction against the maintenance by défendant of an inclosure of 
certain lands, daimed to be "public lands," within the meaning of 
the statute, and that the existing inclosure be destroyed. The com- 
plaint was flled in a court of Utah territory on Deceniber 12, 1889, 
and to it an answer was made denying the inclosure of any public 
lands. On November 5, 1890, a trial was had in the territorial court 
on an agreed statement of facts, adopted as a flnding by the court. 
By this statement it appeared that the défendant had erected and 
maintained an inclosure of about 447 acres of section 16, township 
15 S., of range 13 E., Sait Lake meridian, situated in Utah; that the 
section in question had been offlcially surveyed and designated prior 
to the defendant's occupancy; and that the défendant had not at 
the time of erecting the inclosure, or since that date, any claim or 
color of title made or acquired in good faith, nor had he asserted any 
right thereto under such a claim, with a view to its entry under the 
land laws of the United States. In behalf of the défendant it was 
contended that as section 10 was reserved from settleinent, for the 
purpose of being applied to schools when Utah should become a 
state (section 1946, Eev. St.), it was not included in the words "pub- 
lie lands," as used in the act of February 25, 1885. The court, how- 
ever, rendered a decree for the plaintiff, in which the défendant was 
perpetually enjoined from maintaining the inclosure, and upon his 
failure to remove it the inclosure was ordered to be destroyed. 
From this decree an appeal was taken to the suprême court of the 
territory, which on July 1, 1891, reversed it, and sustained the de- 
fendant's contention. 7 Utah, 389, 26 Pac. 1117. The case was then 
remanded to the trial court, which, in pursuance of the mandate, 
and on the former ândings of fact, dismissed the complaint. From 
this decree the United States appealed to the suprême court of the 
territory, which on August 31, 1895, reversed it, disapproved of its 
prior décision, and held that the words "public lands," as used in the 
act in question, included lands which, although reserved for the pur- 
pose of being applied to schools, had not yet been so applied. 41 
Pac. 720. The case was then remanded to the trial court for fur- 
ther proceedings. This was the condition of the litigation when 
Utah became a state, and the case was then transferred to this court 
by opération of law. It is hère submitted on the same agreed state- 
ment of facts. It is contended hère, however, that the land has now, 
at ail events, ceased to be a portion of the public lands of the United 
States, and that no part of the relief sought can be granted. 

By section 6 of the Utah enabling act (28 Stat. 109), it is pro- 
Tided "that upon the admission of said state into the Union, sections 
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numbered two, sixteen, thirty-two and thirty-six in every townsLip 
of said proposed state * * * are hereby granted to said state 
for the support of common schools. * * *" TMs grant took ef- 
fect on January 4, 1896, — the date of the admission of the state. 
The land inclosed was a portion of section 16, and not within any of 
tlie exceptions. It therefore passed to the state on the date named. 
It will be seen that the inclosure is no longer unlawful, under the 
act of February 25, 1885. No law of the United States is violated, 
and no right or interest of the United States is affected, by its 
maintenance. The right to abate it is therefore lost. The court 
sits to détermine actual controversies, not moot questions; and as 
no act or default of the défendant has caused the intervening event, 
which precludes the granting of the relief sought, the case falls with- 
in the principle stated by the suprême court of the United States in 
State V. Wheeling & B. Bridge Co., 18 How. 421, and in Mills v. 
Green, 159 U. S. 651-653, 16 Sup. Ct. 132. It follows that the com- 
plaiuant's bill must be dismissed, and it is so ordered. 



McKINLEY V. WILLIAMS. 

(Circuit Court of Appeals, Eighth Circuit. April 17, 1896.) 

No. C90. 

1. Principal and Agent— Bethatai, op Trust— Ili^ehitimate Profits, 

An agent of a vendor, who spéculâtes in the subject-matter of his 
agency, or intentionally becomes interested in it as a purchaser, or as tlie 
agent of a purchaser, violâtes his contract of agency, betrays his trust, 
forfeits his commission as agent, and becomes indebted to his principal 
for the profits he gains by his breach of duty. 
3. Contkacts in Writing — Modification by Parol. 

Where the parties hâve deliberately put their engagements Into writing, 
in terms importing a légal obligation, without any uncertainty as to the 
object or extent of such engagements, it is conclusively presunied that 
their whole agreement, and the manner and extent of their undertaking, 
were included in the writing, and it cannot be shown that a paroi modi- 
fication was made before the contract was put in writing. 
3. Principal and Agent— Contract for Agbnt's Advantage— Bad Faith. 

An alleged contract, whereby an agent is permitted by liis principal to 
retain certain of the profits made from dealings in the subject-matter of 
the agency, will not be allowed to stand where the agent failed to diselose, 
before the contract was made, the material facts and clrcumstances in re- 
lation to the sale, and the estent of his own profits. 
4. Same— Want dp Considération. 

An alleged paroi agreement by an agent acting under a written contract 
of agency to pay the necessary expense of exploring for ore and develop- 
ing mines on the lands of his principal, preparatory to leasing them to 
others, cannot constitute a valid considération for an alleged paroi agree- 
ment of the principal to permit the agent to retain certain profits made In 
e£f ecting the lease, where the written contract of agency itself requlres 
the agent to pay such expenses. 
6. Same— Eppeot of Ratification by Principal. 

ïhe fact that the principal ratifies certain acts of his agent, by which 
the latter malses a profit out of his dealings in the subject-matter of hia 
trust, is not inconsistent with the nonexistence of an alleged previous 
paroi agreement, under which the agent claims express authority to make 
Bueh profit. 
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6. ApPEAL— PlNDINGS OF FACT— RBVIBW. 

When the court below bas considered conflicting évidence, and made 
a finding and decree thereon, the findlng must be taken as presump- 
tively correct, and the decree should be afflrmed, if the appellate court 
is in doubt in respect to the facts found. 

7. Measure op Damages — Violation of Costkact of Agency — Conversion 

OF Stocks. 

An agent who, without the knowledge of bis principal, and in violation 
of bis trust, receives and retalns for his own beneflt certain stoclis re- 
ceived in part payaient of a contract made in belialf of his principal, is 
chargeable wlth the highest marliet value attained by sucli stocks be- 
tween the time of such conversion and a reasonable time after the dis- 
covery thereof by the principal, in whlch the principal may place himself 
in statu quo. Galigher v. Jones, 9 Sup. Ct. 335, 129 U. S. 193, foUowed. 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

This was a bill in equity by John M. Williams against John Mc- 
Kinley and George A. Elder, setting up a contract constituting the 
said McKinley the agent of complainant, and alleging that he had 
wrongfully, and in violation of his trust, made profits for himself by 
dealing in the subject-matter of his agency. The decree below 
aA'oided the contract of agency, deprived the agent of his stipulated 
compensation, and awarded a large recovery for profits wrongfully 
made. 63 Fed. 4. From this decree, défendant McKinley appealed. 

Walter Ayers, for appellant. 

I. K. Boyesen (J. L. Washburn and John J. Herrick with Mm on 
the brief), for appellee. 

Before CALDWELL, SAJ^BORN, and THAYEE, Circuit Judges. 

SANBOEN, Circuit Judge. The law guards the flduciary relations 
with jealous care. It seeks to prevent the possibility of a conflict 
between the duty and the personal interest of a trustée. It demands 
that the agent shall work with an eye single to the interest of his 
principal. It prohibits Mm from receiving any compensation but 
his commission, and forbids Mm from acting adversely to his prin- 
cipal, either for himself or for others. It visits such a breach of 
duty, not only with the loss of the profits he gains, but with the loss 
of the compensation which the faithful discharge of duty would hâve 
earned. To permit the agent of a vendor to become interested, as 
the purchaser or as the agent of a purchaser, in the subject-matter of 
the agency, inaugurâtes so dangerous a conflict between duty and 
self-interest, that the law wisely and peremptorily prohibits it. An 
agent of a vendor, who spéculâtes in the subject-matter of bis agency, 
or intentionally becomes interested in it as a purchaser, or as the 
agent of a purchaser, violâtes his contract of agency, betrays his 
trust, forfeits Ms commission as agent, and becomes indebted to his 
principal for the profits he gains bv his breach of duty. Warren v. 
Burt, 12 U. S. App. 591, 595, 7 C. C. A. 105, 107, and 58 Fed. 101, 
103; Cunn v. Black, 19 U. S. App. 477, 485, 8 C. C. A. 534, 539, and 
60 Fed. 151, 156; Michoud v. Girod, 4 How. 503, 554, 555; Crump v. 
IngersoU, 44 Minn. 84, 46 N. W. 141; Hegenmj'er v. Marks, 37 
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Minn. 6, 32 N. W. 785; Jacobus v. Miinn, 37 N. J. Eq. 48, 53; Moore v. 
Zabriskie, 18 X. J. Eq. 51; JPerry, Trusts, § 919; Bank v. Tyrrell, 27 
Beav. 273, 10 H. L. Cas. 26; Panama & S. P. Tel. Co. v. India Eubber, 
(îutta Percha & Telegraph Works Co., 10 Ch. App. 515, 526; Bent v. 
Priest, 86 Mo. 475, 482. This is net the flrst time tkis court bas 
been called upon to announce thèse principles, but the reckless disre- 
gard of them, which characterizes the acts of some of the agents 
whose transactions are portrayed to us, admonishes us that we can- 
not reiterate them too often, nor enforce them too rigidly. The 
court below placed the decree f rom which this appeal was taken upon 
thèse indisputable principles. This decree avoids a contract ol 
agency, deprives the agent of liis stipulated compensation, and 
awards to tlie principal a reeovery of |160,827.43, on account of the 
gains which it flnds the agent obtained by violating his contract of 
agency, and betraying his trust. The agent, John McKinley, ap- 
pealed from this decree, and his appeal présents two questions: 
First. Does the proof warrant the finding of the circuit court that 
the appellant was the agent of the appellee, John M. Williams, to sell 
leases upon his lands, when he gained the profits with which he is 
charged? And, second, if so, was the highest market value, or the 
amount which he realized from the property which he thus obtained, 
the measure of his liability to his principal? 

The appellee, Williams, alleged in the bill which he flled in the 
court below in this case that he was a résident of Chicago, 111.; that 
the appellant was a résident of Duluth, Minn.; that the latter was 
his agent to sell leases of certain minerai lands, which lie owned 
in Minnesota, under a written agreement made between them in 
August, 1891, to the effect that the appellant should sell and dispose 
of such leases for the mutual interests of both parties to the contract, 
and should reçoive one-flfth of the revenues derived from thèse 
lands. He also alleged that, to enable his agent to sell such leases 
to better advantage, he made a formai lease of the land to the ap- 
pellant, so that he could make an assignment of it in his own name, 
or could sublet the lands with the written consent of the appellee; 
that the appellant thereupon sublet several tracts of thèse lands, and 
.sold his apparent interest in them, under the formai lease to him, for 
which he received large amounts of money, promissory notes, and 
stocks in Corporations, which lie refused to account for or to turn 
over to his principal. The prayer of the bill was tliat the appellant 
should account for, pay cver, and assign to the appellee ail the 
money and property which he liad acquired from his dealings with 
thèse lands, and that the original contract of agency should be can- 
celed. The appellant answèred this bill. . He alleged in his answer 
that the formai lease, made at the same time as the contract of 
agency, was an actual lease; that, under it, he became liable to pay 
the rents reserved, and obtained the right to ail the profits he had 
realized by selling any part of his leasehold interest thereunder, or by 
subletting any part of the land described therein. He also alleged 
that the appellee knew of the profits he was gaining at the times 
when he received them; that he, nevertheless, assented to the leases 
and contracta through which he obtained them, and consented that 
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he should retain thèse profits for his own beneflt. The appellee filed 
a replication to this answer. 

The most salient fact which a careful perusal of this voluminous 
record discloses is this: The appellant testifled, and his counsel was 
thereby foreed to concède, that the main défense pleaded in his 
answer was haseless. McKinley testifled that, when the appellee 
made the lease to him, he did not hâve the means to open or operate 
mines upon thèse lands; that the understanding was that he should 
go ahead, and get other parties to operate them; that he was to 
represent the appellee and himself in making the subséquent leases; 
that he decided both for himself and the appellee to whom the subsé- 
quent leases should be made, determined the responsibility of the 
lessees, and flxed the roj^alties in the leases, subject to the appellee's 
approval, which was given on his recommendation ; and that the 
appellee had no other agent to represent him in thèse transactions 
in Minnesota. In view of this testimony, counsel for the appellant 
was compelled to, and did, concède that McKinley never became the 
lessee of the properties, so that he could do with them as he liked, 
but that the formai lease was a mère instrument, by means of which 
he was to accomplish the purposes of his agency; and thus we are 
spared the considération of this issue. This testimony of the ap- 
pellant leaves him in this situation: He admits that he was the 
agent of the appellee holding a lease of his properties, not under a 
liability to pay the rents reserved therein, but for the sole purpose of 
selling that lease, or of subletting the property of the appellee de- 
scribed therein, for the mutual beneflt of his principal and himself, 
under a written agreement that he should receive one-flfth of the 
revenues he might thus obtain from the property of his principal. 
He admits in his answer and in his testimony that he did obtain 
large amounts of money and valuable property, by subletting por- 
tions of this property, and by selling shares of his apparent leasehold 
interest therein; and he admits that he refuses to account to his 
principal for this money and property, and that he insists that it is 
his own. How, then, does he attempt to escape from the efïect of 
the principles of law to which we bave adverted ? His claim now is 
that in considération that he would expend money and render serv- 
ices in exploring for minerai and in developing or procuring the 
development of mines upon thèse lands, and in considération that he 
would pay his principal for certain pine timber thereon, the latter 
orally agreed that lie might retain for himself ail the profits he 
acquired, above his one-fifth of the royalties on the ore, at the rate 
of 30 cents per ton, secured to him by the original lease, and that, in 
addition to thèse profits, he should continue to receive this share of 
the royalties. The appellee meets tliis claim with a positive déniai. 
He says that he never made any such agreement. This alleged 
agreement is certainly an extraordinary — an unusual — contract. It 
is a contract hj which a principal who is paying his agent one-flfth of 
the income of his property in his charge continues his employment 
and his compensation, and at the same time couverts him into an 
adversary and a speculator in the subject-matter of his agency. An 
v.74F.no.l — 7 
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agent who would enforce such a contract should certainly be re- 
quired to establish it by very convincing évidence, for expérience and 
observation teacli that the interest of owners ordinarily prevents 
them from entering into contracts with their agents which malte 
them adversely interested in the property intrusted to their care. 
What, then, is the proof of this contract? 

No written agreement to this effect is produced by the appellant, 
although both parties testify that they carefully reduced to writing 
and signed the contracts under vs'hich they were acting, within 30 
days of the time when the appellant testifles that this verbal agree- 
ment was made. There is conflicting testimony in the record, but 
thèse facts are conclusively established: For 10 years prior to 1891, 
the appellant acted as the agent of the appellee in Minnesota to ex- 
plore and buy pine lands for him, and to pay taxes on those he owned 
in that state. During this time he learned that there was iron ore 
on some of thèse lands, and he informed the appellee of that fact, 
and asked him for an interest in the land, and an opportunity to act 
as his agent, in exploring, developing the ore upon, and disposing 
of, it. The resuit was that the appellee agreed to employ him as 
his agent for this purpose, and to pay him one-flfth of the revenues 
derived from the property, on condition that he would explore, de- 
velop, and manage the property at his own expense. When they 
came to put this agr^eement in writing, McKinley represented to the 
appellee that he expected to lease the property in question to Car- 
negie, Phipps & Co., and that he could deal with them to better ad- 
vantage, and obtain a better lease from them, if he had a formai lease 
of the property in his own name. Thereupon, for the purpose of 
enabling him to obtain better rents and terms from those to whom 
he might assign this lease or sublet any of this property, the appellee 
made a formai lease of 12 tracts of his land situated in St. Louis 
county, Minn., hereafter called the twelve 40's, to the appellant, for 
20 years, at the rental of 30 cents for every ton of iron ore mined or 
removed from the land, with a provision that the lessee should pay 
|4 per 1,000 feet for the pine timber on the leased land on or before 
July 1, 1892, unless he should hâve abandoned the land for mining 
purposes before that time. This lease also contained the provision 
that it should not be assigned or transferred without the written 
consent of the lessor. At the same time that this lease was made, 
thèse parties made a written contract, in which they recited the 
lease, and agreed that it was executed upon the express condition 
that it was to be assigned to thèse Eastern parties, and that, if it was 
used for any other purpose without the consent of Williams, such use 
should work a cancellation of the lease at his option; that he should 
pay to McKinley one-flfth of the net revenues collected by him un- 
der said lease for the full term of 20 years, unless the leased prem- 
ises were sooner sold, and in that event that he would pay him 10 
per cent, of the net proceeds of the sale, and that McKinley would 
well and faithfully manage the property for the mutual interest of 
both parties; that he would pay the expense of conducting the busi- 
ness, keep an accurate account of the amount due to Williams from 
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the royalties or otherwise under the lease, and would save Mm from 
any expense that might be, or might hâve been, incurred in the dis- 
covery, exploration, or development of the property preparatory to 
leasing. As soon as thig lease and contract were made, McKinley 
made an agreement with Alfred Merritt and Leonidas Merritt to 
lease to them for a term of 20 years three of the 40's in question, 
for 30 cents per ton of the ore to be mined therefrom (the same rate 
specified in the formai lease to him), in considération that they would 
pay him |10,000 in money and $50,000 in the stock of the Biwabik 
Mountain Iron Company, a corporation formed by the Merritts to 
mine this ore, and made the further agreement with them to lease 
to them ail the lands described in the lease to him, if that was found 
to be necessary. Thereupon, on September 15, 1891, he procured the 
consent of Williams to his lease of the three 40's of thèse lands to 
the Merritts, without informing him of the amount of money and 
stocks that he was to receive therefor. Two days after, he leased 
the entire twelve 40's to the Merritts, and on the same day they 
re-leased ail but three of thèse 40's to the appellant, and paid him 
$10,000 in cash and |50,000 of the capital stock of the Biwabik Moun- 
tain Iron Company, which was then worth |5,000. On the same day, 
McKinley assigned to one James Billings one-half of his interest in 
the nine 40's released to him by the Merritts, and Billings gave him 
his promissory notes for |20,000 therefor. McKinley and Billings 
then assigned an undivided interest in tlieir rights in thèse lands to 
one Humphrey; and about December 1, 1891, they were paid for this 
assignment |1,000 in cash and capital stock of the par value of 
1240,000 in the Cincinnati Iron Company, at 10 per cent, of its par 
value. On December 1, 1891, McKinley leased three of thèse 40's 
to the Cincinnati Iron Company for 20 years, for 30 cents per ton 
of the ore mined thereon, and received capital stock of that Com- 
pany of the par value of |300,000 therefor, which was then worth 
130,000. On June 22, 1892, he received $5,000 for his share of the 
considération of the assignment of an undivided interest in flve of 
thèse 40's, which McKinley leased on that day to the Chicago Iron 
Company for the term of 20 years, for royalties of 30 cents per ton. 
For this lease he received capital stock of that conipany of the par 
value of $333,000, which was then worth $33,300. In this way the 
appellant secured $15,500 in money, and notes and stocks which were 
worth, at the time he took them, at least $90,800, making in ail $116,- 
300 in value, which he obtained in less than one year from the date 
of his contract of agency, by selling interests in, and leases upon, 
his principal's property. He had not reported, and he has always 
refused to account for, any of this property; but he did pay to his 
principal the sum of |720 on account of some pine timber on this 
land in the month of July, 1892. The appellee did not learn that his 
agent had received this money and property until long after the items 
were respectively obtained, and then he learned it by indirection, 
and not through his agent. McKinley did not report his lease of the 
twelve 40's to the Merritts, and their re-lease of ail but three of thèse 
40's to him in September, 1891, or his sale to Billings, or his leases 
on December 1, 1891, to the Cincinnati Iron Company; and Wil- 
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liams did not learn of thèse transactions until tlie spring of 1892. 
When he did learn what Ms agent had done, the property had been 
leased to étrangers on the faith of liis original lease to McKinley, 
which had been recorded, while his agreement of agency had not 
been. He accordingly assented to the varions leases McKinley had 
made, and ratifled his acts so far as third persons were affected, and 
then brought this suit against him for the proceeds he had realized 
from his property. 

The facts we hâve thus far recited are unquestioned, and there 
is nothing whatever in them to support the theory of the appellant, 
that his principal had agreed to give him ail thèse proceeds in con- 
sidération that he would bear the expense of exploring the lands, 
and developing the ore in them, preparatory to leasing, and in con- 
sidération that he would pay for the pine timber upon them. We 
turn to the conflicting testimony. The appellee testifles that he 
never made any such contract, and that he never consented that the 
appellant should retain any of thèse proceeds, except stock in one 
of the companies not exceeding in amount |5,000. He says that, 
about the time the agreement of agency was made, the question of 
the amount that McKinley would probably obtain for assigning the 
lease to Carnegie, Phipps & Co. was discussed, and that the appellee 
told him that he should not get much of value, but might possibly 
get |3,000 or $5,000 in value in stock of some company for his Per- 
sonal services; and the appellee says that he consented that, if Mc- 
Kinley did not obtain more than this, he might retain it for himself. 
To corroborate his testimony, he produces a letter to McKinley in 
1891, after it had been determined that Carnegie, Phipps & Co. 
would not lease the lands, and while McKinley was negotiating with 
the Merritts, in which he wrote: 

"As before and as I still expect it to be with tliese présent parties or any 
others we may agrée witli, it was to be conducted for our mutual interests, 
except, perhaps, a small amount of stock diat we are to give you personally 
for securing the leases." 

He testifles that when he consented to the lease of the three 40's, 
on September 15, 1891, McKinley told him the same story, that he 
would get but a small amount of stock not exceeding |5,000 ; and he 
consented that, if he received no more than that, he might retain it, 
but told him that this must not be repeated, and that he would not 
again consent. He testifles that he did not know, and had no notice, 
that McKinley was to receive any more than this amount. On the 
other hand, the appellant testifles that tins oral agreement, by which 
he claims more than f 100,000 from his principal, was ûrst made in 
August, before or at about the time when the lease and contract of 
agency were executed; that it was again made on September 15, 
1891, when Williams consented to the lease of the three 40's; that 
the appellee always assented to his retaining thèse proceeds as his 
own, and, to corroborate his testimony, he produces a letter from 
Williams, dated September 24, 1891, in which he wrote: 

"Notice wliat you say, tliat you hâve made lease to tlie Merritts of the 
three forties I suppose indieated, to wliieli I gave consent. It was a great 
favor on my part to divide it without sharing halves with you in the large 
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bonus they must hâve paid you. If no other reward, I want you now to pro- 
tect my interests in ail my plne matters, and see that I hâve a full estimate 
on thèse three fortles as well as on the balance included in your lease." 

And he insista that the fact that the appellee subsequcntly ratified 
the leases he had made sustains his theory. Thèse are the salient 
features of the testimony in this case. The record before us is to- 
luminous, and it would be useless to recite the minor détails of the 
évidence. Enough has been said to show that this alleged agree- 
ment, upon which the appellant bases his right to retain this large 
amount of money and property rests upon conflicting testimony, and 
is in the teeth of a written agreement between himself and his prin- 
cipal, under which he admits he was acting at the time when he 
claims it was made. A careful examination of the entire record, in 
Tiew of thèse facts, has forced us to the conclusion that the appellant 
has not established this extraordinary contract, and that his relation 
to the appellee during ail this time continued to be governed by his 
written agreement of agency made in August, 1891. This conclu- 
sion has been forced upon us by thèse considérations: 

First. There can be no valid contract unless the minds of the con- 
tracting parties meet, and the proof is conclusive in this record that 
the minds of this principal and his agent never did meet upon the 
terms of a contract that gave the entire proceeds of the business of 
the agency, save four-flfths of the royalties, to the agent. Witness 
the testimony of the contracting parties and the letters to which we 
hâve referred. 

Second. There could hâve been no such contract in August, 1891, 
at or before the exécution of the written contract of agency in that 
month, because that contract and the lease are conclusive évidence 
that they contain ail the agreements of the parties made at or before 
they were finally executed, and they were not executed before August 
15, 1891. The alleged verbal contract contradicts thèse written 
agreements, and cannot prevail against them. "Where the parties 
hâve deliberately put their engagements into writing in such terms 
as to import a légal obligation, without any uncertainty as to the 
object or extent of such engagement, it is conclusively presumed 
that the whole engagement of the parties and the manner and ex- 
tent of their undertaking was reduced to writing." Thompson v. 
Libbv, 34 Minn. 374, 377, 26 N. W. 1 ; Bames v. Railwav Ce, 12 U. 
S. Ajap. 1. 7, 4 C. 0. A. 199, and 54 Fed. 87; McMurphv v. Walker, 
20 Minn. 382, 386 (Gil. 334); Harmon v. Harmon, 51 Fed. 113, 115; 
Wilson V. Cattle Ranch Co., 73 Fed. 994. 

Third. If, at any time thereafter, McKinley had made any such 
contract with his principal, it would hâve been void, because he 
never disclosed to him the contracts he had made concernîng, or the 
proceeds he had received through, the subject-matter of his agency. 
Take the situation on September 15, 1891, when he claims that this 
contract was made a second time. He had then secured for himself 
an arrangement for |10,000 in cash and .f 50,000 in stock of the Biwa- 
bik Mountain Iron Company, if he could get the consent of the ap- 
pellee to the lease of the three 40's to the Merritts. Did he fairly 
disclose thèse facts to the appellee before he attempted to make this 
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alleged contract? The testimony is uncontradicted that he did not. 
In the expressive vernacular of the appellant, he "didn't give it 
away." Indeed, this record conclusively proves that he never at any 
time after he commenced to negotiate with the Merritts, in August, 
1891, fairly disclosed his contracta or his transactions or the most 
material fects relative to this property, to his principal. The ar- 
rangement he had made with the Merritts, each of his subséquent 
contracts and transactions, if known, would hâve necessarily had a 
controlling influence upon the action of his principal, in deciding 
whether or not he would make such a contract as that which the 
appellant now claims. No agent who conceals or fails to disclose 
the material facts and circumstances relative to the subject-matter 
of his agency, that are known to him and unknown to his principal, 
can make a binding contract with his principal as to that subject- 
matter to his own advantage. That uberrima lides which the rela- 
tion of principal and agent demands forbids such contracts, and 
strips the agent of every beneflt which he obtains by such a betrayal 
of his trust. Warren v. Burt, supra; Wadsworth v. Adams, 138 U. 
S. 380, 388, 11 Sup. Ct. 303; Brooks v. Martin, 2 Wall. 70; Murray 
V. Beard, 102 N. Y. 505, 7 N. E. 553. 

Fourth. The alleged agreement of the appellant to pay the neces- 
sary expense of exploring for ore and developing mines upon this 
property, preparatory to leasing, and to hold the appellee free from 
thèse expenses, constituted no considération for this alleged contract, 
because he was bound to do this by the written agreement of agency. 

Fifth. The fact that the appellee ratified the acts of the appellant 
is not inconsistent with the nonexisteuce of this alleged contract. 
The principal had the right to conflrm the acts of his agent, and to 
recover four-fifths of the revenues derived from them, if the latter 
had acted in good faith. His immédiate and continuous betrayal 
of his trust, and his bold and deâant appropriation to his exclusive 
use of more than |100,000 of thèse revenues, deprived him of any 
right to compensation, ahd gave to the principal the right to recover 
ail the proceeds of his transactions. 

Sixth. If we were in doubt as to the existence of this alleged con- 
tract, the finding of the court below should prevail. When the court 
below has considered conflicting évidence, and made its finding and 
decree thereon, it must be taken to be presumptively correct. War- 
ren V. Burt, 12 U. S. App. 591, 600, 7 C. C. A. 105, 110, and 58 Fed. 
101, 106; Paxson v. Brown, 27 U. S. App. 49, 10 C. C. A. 135, 144, 
and 61 Fed. 874, 883; Stuart v. Hayden, 18 C. C. A. 618, 72 Fed. 402, 
408; Fitchett v. Blows, 74 Fed. 47; Kimberlv v. Arms, 129 U. S. 
512, 9 Sup. Ot. 355; Evans v. Bank, 141 U.S. 107, 11 Sup. Ct. 885; 
Furrer v. Ferris, 145 U. S. 132, 134, 12 Sup. Ct. 821. 

A single question remains for considération. It is assigned as 
error that the court below charged the appellant with the highest 
market value which the stock he acquired attained, when it should 
hâve charged him with the amount which he realized therefrom only. 
Compensation is the gênerai standard for the measure of damages. 
It is the actual and proximate loss caused by the wrong for which 
the plaintiff is entitled to indemnity. Hence the gênerai rule is that 
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the measure of damages for the failure to deliver property according 
to the contract, or for its conversion, is the value of the property at 
the time it was to be delivered, or at the time it was converted. This 
gênerai rule, however, has been found inadéquate to furnish just in- 
demnity for the losses occasioned by the conversion of, or the wrong- 
ful failure to deliver, stocks and other properties of like character, 
the values of which are subject to fréquent and wide fluctuations. 
The gênerai rule gives to the agent, broker, or person in possession 
of such property, that is really valuable, fréquent opportunity to cou- 
vert it to his own use, at a time when its market priée is far below 
its actual value, and thus oflers a prize for the breach of duty, while 
it often leaves the injured party remediless. To prevent this injus- 
tice, and to throw the chance of this loss upon him who inâicts, 
rather than upon him who suffers, the wrong, an exception has been 
ingrafted upon this gênerai rule. It is founded upon the proposi- 
tion that he who deprives another of the possession and control of 
such property ought to assume the risk of the fluctuations in its 
market value, until its owner, by purchase or sale, can restore him- 
self to the condition in which he would hâve been if his property had 
not been wrongfully taken. It rests upon the proposition that the 
risk of the market during this time should be assumed by the per- 
petrator, not by the victum, of the wrong. The exception is that the 
measure of damages for the failure to sell or to deliver stocks and 
like spéculative property, or for the conversion thereof, is the high- 
est market value which the property attains between the time when 
the contract required its sale or delivery, or the time of its conver- 
sion, and the expiration of a reasonable time, to enable the owner to 
put himself in statu quo, after notice to him of the failure to comply 
with the contract, or of the conversion. This measure of damages 
in such cases has not been universally adopted. There are many and 
conflicting décisions relative to its form and its justice. But, after 
a carefui considération of ail the authorities and the reasons which 
justify it, the suprême court adopted it in 1888, and that must con- 
clude the discussion in this court. Graligher v. Jones, 129 TJ. S. 193, 
201, 9 Sup. et. 335. Prior to that time, the court of appeals of the 
state of New York had often discussed and flnally had announced 
this measure. The measure originally adopted in that state was the 
highest intermediate value between the time of conversion or 
agreed delivery and the trial. Romaine v. Van Allen, 26 N. Y. 309 ; 
Markham v. Jaudon, 41 N. Y. 233. This was subsequently modifled 
to the form in which we hâve stated the exception, on account of the 
hardship which the original measure imposed upon the défendant, 
by subjecting him to the risks of a fluctuating market for years after 
the injury, where the trial was long delayed. Baker v. Drake, 53 
N. Y. 211, 66 N. Y. 518; Gruman v. Smith, 81 N. Y. 23; Wright v. 
Bank, 110 N. Y. 237, 18 N. E. 79. 

Counsel for the appellant argues that this rule should not be ap- 
plied to this case, because the stocks which the appellant obtained 
never became the property of the appellee, and hence could not hâve 
been converted. The answer is that this measure of damages is as 
applicable to actions upon contracts as to those upon torts. Barnes 
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V. Brown, 130 N. Y. 372, 382, 29 N. E. 760; Maynard v. Pease, 99 
Mass. 555. Moreover, the reasons for its apijlication to actions for 
the appropriation, by a trustée, of property impressed with a trust, 
are peculiarly cogent, and seem to us conclusive. In sucli cases this 
measure of damages rests upon the ordinary rule in equity that the 
trustée shall not put into his own pocket any of the profits arising 
from the trust. He is bound either to deliver the spécifie property 
on the day when the cestui que trust is entitled to its delivery, or to 
pay him, in lieu of it, the highest market value whicli it attains be- 
tween that time and the expiration of a reasonable time after the 
cestui que trust is notifled of the acts of the trustée. Wilson t. 
Whitaker, 49 Pa. St. 114, 117. In this case the appellant was man- 
aging the business and selling the rights of the appellee in this prop- 
erty, as his agent, under a written agreement that no assignment or 
lease should be made without the written consent of the appellee. 
Whenever he sold any interest in, or sublet any of, the property of 
his principal, the latter was entitled to the immédiate delivery of 
the proceeds of the sale or lease. When he took thèse stocks, his 
principal was entitl(?d to them, or, at least, to four-flfths of them, 
as soon as he took them. He not only failed to deliver them to his 
principal, but he failed to notify him that lie had received them at 
ail, until they had passed thèir highest market value, and until some 
of them had become worthless. No facts or circumstances occur to 
us under which the reasons for the application of the measure of 
highest intermediate value would apply with greater force, or under 
which they would produce an effect more salutary than under those 
in the case in hand. The appellant stood in a relation of trust and 
confidence to the appellee. He failed for months — nay, he refused 
and still refuses — to deliver to him the stocks which he took in pay- 
ment for his principal's property. He failed to report the fact that 
he had them until the time had passed when they could hâve been 
sold to the best advantage; so that the appellee was depi'ived of his 
best opportunity to sell them, while the appellant secured this chance 
for himself. In violation of his trust, he took the risk of the fluc- 
tuating market. He ought now to pay the damage which the loss of 
its opportunities may hâve entailed upon his principal, and which he 
secured to himself alone by the violation of his trust. 

The decree below must be afHrmed, with costs; and it is so or- 
dered. 



McDONAI-D V. TOLBDO OONSOL. ST. RY. CO. 

(Circuit Court of Appeals, Sixtli Circuit. Aijril 14, 189G.) 

No. 339. 

1. Nbgliobkoe — Starting Stbebt Cab. 

It is not. in itself, négligence to start an clectric street car in tlie ordi- 
narj"- manner, and in tiie ordinary course of tlie oi>eration of sucli car, 
While a team of horses, which manifest no symptoms of fright, is being 
driven past li. 
3. Same— Obstiuictikg Strret. 

A strcet-railway compjîny which, in removing the snow from its tracks, 
piles it up in the part of the street outside such tracks, and suffers it to 
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remain there in masses wliioli constitute an obstruction to travel, in vio- 
lation botli of its gênerai duty and of a local ordinance requiring it. in 
removingsnow, to distribute it evenly over the street, se as not to inter- 
fère witli the free use of tlie same by tiie public, is responsible for the 
injuries suffered by a traveler on tlie street whose horses talie fright, 
tliough not in conséquence of any fault of the railway company, and 
whose carriage Is upset by coming in contact with such mass of snow 
before he is able to regain control of the horses. 

Error to the Circuit Court of the United States for the Western 
Division of the Northern District of Ohio. 

Tliis is an action for Personal injuries sustained by plaintiff's buggy being 
suddenly overturned while driving on one of the streets of Toledo, whereby 
he was thrown out with such force and violence as to inflict great injury 
upon his person. The défendant is a corporation owning and operating a 
line of electric street cars under franchises granted by the state of Ohio and 
the city of Toledo. The pétition allèges that on the 13th of P^ebruary, 1894, 
much snow fell, whlch formed a snow drift of about four feet deep at or 
near the intersection of Collingwood avenue and Cherry street, the latter 
being a street occupied by the tracks of the défendant company; that the 
Company caused said snow to be removed from its tracks, and piled in an 
irregular and conical mass, to a depth of from four to six feet, on either side 
of its tracks and between said tracks and the curbstones of the streets; and 
wrongfully, carelessly, and negligently permitted said snow to remain piled 
in the manner aforesaid, so that the same became padœd and frozen Into a 
hard mass, rendering said street dangerous to persons who niight hâve occa- 
sion to drive thereon. It is then averred that at noon on the 20th of Febru- 
ary, 1894, plaintiff, "who was driving with a buggy drawn by two gentle 
horses, belonging to him," along Collingwood avenue, in a northerly direction, 
turned upon Cherry street at its intersection with Collingwood avenue, so as 
to drive into the city by way of Cherry street; that one of the electric cars 
of the défendant company was standing on its track on said Cherry street, 
near the intersection of Collingwood. and "that it became necessary for plain- 
tiff to, and he attempted to, drive around said car to pass the same; that 
there was ample space for plaintitf to pass around said car without impedi- 
ment, said mass of snow being piled some little distance in advance of said 
car." He then avers that in coming up to the car from behind he "was not 
able to see and know of said mass of snow, and did not discover the same 
until about the time said car was started, and plaintiff's horses became 
frightened as hereafter set forth." "When plaintiff, in so driving around 
said car, had reached a point about opposite said car, defendant's servants 
in charge of the car * « * wrongfully, negligently, and carelessly started 
said car, and the noise caused by the same and the appliances thereto fright- 
ened plaintiff's said team, so that they jumped forward and toward the side 
of said pavement, where the mass of snow was piled as aforesaid, and drew 
said buggy over upon said hardened mass of snow, ■* * • in such manner 
as to overturn said buggy, and throw plaintiff out with great force and vio- 
lence," etc., etc. He allèges that the defendant's servants in charge of said 
car "knew, or by the exercise of reasonable care might hâve known, that 
the starting of said car while his horses were near the same was liable to 
frighten his horses, and cause them to drag plaintiff's buggy over said mass 
of snow and ice so placed and allowed to remain in said street, to the immi- 
nent péril of- plaintiff's life and limb." The pétition avers that he was exer- 
cising due care in driving along said street, "and, but for the existence of 
said mass of snow piled in said street as aforesaid, could hâve controUed 
and stopped his team, and his buggy would not hâve been overturned, or any 
injury sustained by him." It is then charged that the contract ordinance 
under which défendant occupied the streets with its tracks required it to 
perform and abide by ail of the gênerai ordinances of the city of Toledo, and 
that one of the ordinances of said city required the said company, "in case 
it became necessary to remove snow, sleet, or ice from its tracks, to distribute 
the same evenly over the surface of the street, so as in no manner to interfère 
with the free use and occupation of the same by the public, and that such re- 
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movAi of snow and lee from the tracks shall be earefully and diligently 
doné." The défendant flled a gênerai demurrer to this pétition, whlcli was 
sustaiued, and tbe pétition dismlssed, as stating no cause of action. In addi- 
tion to the facts heretofore stated, the pétition avers tliat Cherry street, at 
the point obstructed by the mass of snow and ice described, was 44 feet wide 
f fom clirb to curb, and that the two tràclss of the défendant conipany were 
in the center of the street, and occupied a space of 14 feet. The accu- 
niulated snow was massed in piles on both sides of thèse tracks, and near 
the cnrbstcue. It is clearly averred that between the snow mass and the 
standing car there was a clear space suflflcient for a drlveway around the 
car. From tbis .ludgment, plalntllï bas appealed. 

Hurd, Brumback & Thatcher, for appellant. 
Smith & Baker, for appellee. 

Bqfore TAFT and LURTOîSÎ, Circuit Judges, and HAMMOND, J. 

LURTON, Circuit Judge (after stating the facts as above). The 
facts stateçl in the pétition make a case where two acts of alleged 
négligence combined to bring about a catastrophe by which plain- 
tifE sustained se ver e personal injuries. We will consider thèse acts 
separately. First, as to the manner in which plaintiff's horses were 
frightened. The avermentjs that the car was standing when plain- 
'tiS undertook to pass it, and that when he was alongside of the car 
the servants of défendant company wrongfully, carelessly, and neg- 
ligently started the car, ahà that "the noise caused by the same and 
the applianc«s 1:hereto" frightened his horseS', etc. No circumstance 
is stated .indicating any unusual stoppage, or that there was any- 
thing said or done to induce plaintiff to believe that the stop was 
anything morè than an ordinary stop to let off or take on passengers, 
or that the car would stand until he could pass it. The rights of 
both parties to the use of the street for their respective purposes 
were equah Plaintiff was no more obliged to wait and follow the 
car than it was obliged to wait and follow him. The court may take 
notice of the mode in which the business of such c'ompanies is con- 
ducted, and assume that plaintiff was aware of the usual and or- 
dinary opération of an electric street-car Une. No facts are stated 
în support of the epithets concerning the startihg of the car. Why 
was the sta^ then made "wrongful, careless, and négligent"? No 
facts are stated which will enable the court or jury to answer. The 
noise conséquent upon the starting is averred to hâve frightened 
his horses. But, if the noise was the usual and necessary noise in- 
cident to thé opération of such a car, then it was not, under ordinary 
circumstances, either wrongful or négligent. That the plaintiff was 
driving alongside the car when it was started does not in itself imply 
that it was négligence to start the car. Undoubtedly, if plaintiff's 
horses had sUown indications of fright before the car was started, 
and this had been seen by the servants of défendant, it might very 
well be submitted to a jury whether to start the car under such cir- 
cumstances would not be négligence. Traction Co. v. Lightcap, 17 
U. S. App,,605, 10 C. C. A. 46, and 61 Fed. 762. But it is not 
averred that plaintiff's horses were frightened before the car 
started, or even that plaintiff's situation was known to the servants 
of défendant when they did start the car. ■ Neither is it averred that 
any unusual or unnecessary noise was made in starting. 
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Plaintifif avers that his horses were gentle, and under bis control. 
He voluntarily undertook to pass the car. His conduct in so doing 
indicated no appréhension from the possible starting of the car, and 
he States no ciroumstance which should hâve led défendant to ap- 
prehend danger to him if the car should résume its journey, although 
he was "near the same." We quite agrée vrith the trial judge in his 
conclusion that the pétition contains no sufflcient averment of facts 
or circumstances from which either court or jury could infer nég- 
ligence in the starting of the car. Eut the pétition avers that plain- 
tiff "was exercising due care in driving along said street, and was 
free from fault or négligence, * * » and, but for the existence 
of said mass of snow, piled in said street as aforesaid, would bave 
controlled and stopped his team, and his buggy would not bave been 
overturned, or any injury sustained by him." This brings us to the 
détermination of the question as to whether the facts charged in re- 
spect of the snow pile which overthrew plaintifl's buggy amount to 
culpable négligence upon the part of the street-car company. The 
averments touching this matter necessary to be repeated are, sub- 
stantially, that there was a great snowfall February 13, 1894, which 
drifted badly near the place of plaintilî's injury. "That défendant 
wrongfully, carelessly, and negligently caused said snow to be re- 
moved from its tracks, and piled in an irregular and conical mass 
to a depth of from four to six feet on either side of the same, and 
between said tracks and the curbstones of the street." It is fur- 
ther alleged that this method of relieving its own tracks was in vio- 
lation of the city ordinance, which constituted a contract between 
the city and the street-railway company, and by which défendant 
was bound to remove snow from its tracks in such way as to distrib- 
ute the removed snow evenly over the surface of the street, "so as 
in no manner to interfère with the free use and occupation of the 
same bv the public." The facts averred quite distinguish the case 
from Chase v. City of Cleveland, 44 Ohio St. 505, 9 N. E. 225. That 
case merely held that it was not négligence for the city to permit a 
natural fall of snow or accumulation of ice to remain on the streets 
as it fell. The gist of plaintiff's case lies in the averment that the 
great mass of snow which obstructed the street and caused his vehi- 
cle to be overturned was created by the removal of snow from the 
defendant's own tracks, and by the failure to distribute it evenly, 
so that it would not lie in banks or masses, and obstruct the free 
and safe use of the street between the curbstone and tracks. The 
right of the railway to remove the snow and ice from its tracks so 
as to enable it to exercise its franchise is not disputed. But in do- 
ing so it has no right to so deposit the removed ice or snow as to 
constitute an obstruction which will interfère with the safe and free 
use of the street. There is no sort of justification in clearing its 
own tracks by unnecessarily massing the snow removed so as to 
constitute an obstruction such as that described in this pétition. It 
had the right to enjoy the use of its own tracks, and to disincumber 
them from the natural accumulation which had occurred; but in do- 
ing so it must take care that it does not create an obstruction on 
the public street adjacent to its tracks. If this snow could hâve 
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been so distributed as not to interfère with. the use of the street, 
then it was clearly a total disregard of tlie public rights in the street 
to deposit it so as to form banks or masses sucli as described. In 
removing it as charged, and suffering such hard and dangerous 
masses to lie in the street, although there may hâve been space suiiS- 
cient for ordinary uses between such embankments and its tracks, 
it was guilty of a négligent obstruction of the public street, and is 
liable for ail the conséquences arising therefrom. There is no prê- 
teuse that it had authority of law to create or maintain such need- 
less and dangerous obstructions; on the contrary, its authority to 
use the street as a place to deposit removed snow required it to 
evenly distribute the same according to its plain, common-law duty. 
The ordinance imposed no greater, higher, or more onerous duty 
than existed at common law. Bowen v. Kailway Co., 54 Mich. 490, 20 
N. W. 559; Laughlin v. Railwav Co., 62 Mich. 220, 28 N. W. 873; 
Dixon V. Railway Co., 100 N. y" 170, 3 N. E. 05. That it was pri- 
marily the duty of the city to prevent or remove such needless and 
dangerous obstructions as such masses of hardeued snow must be, 
does not affect the liability of the défendant as the author and Crea- 
tor of the evil, and it was the right of the plaintiiï to hâve sued both 
the person who obstructed the street and the city, which suffered it 
to remain after reasonable notice of its existence. The right of the 
city to a judgment over against the raihvay company, as the responsi- 
ble agency creating the nuisance, makes the présent action the more 
direct and proper as reachiug at once the party ultimately responsi- 
ble. Dill. Mun. Corp. (3d Ed.) § 721; Citv of Brooklvn v. Brooklvn 
City Ry. Co., 47 N. Y. 476; McMahon v. Eailway Co., 75 :N[. Y. 231. 
The duty of so removing snow from its tracks as to distribute it 
evenly was a duty imposed for the beneflt of the public, by the ordi- 
nance of the city. A violation of that duty was a breach of duty 
not only to the city, but to the public, and therefore évidence of nég- 
ligence for which it is liable, if it appear that the injuries complained 
of were the resuit of the violation of tins duty. Eailway Co. v. Mc- 
Donald, 152 U. S. 262, 14 Sup. Ct. 619. 

The learned circuit judge was of opinion that, if it were conceded 
that the piling of snow in the street in the manner described was 
négligence, it was not the proximate cause of the accident. As we 
hâve before stated, the averments of the déclaration make a case 
where two causes combined to produce the catastrophe, each meas- 
urably independent of the other. If the horses of the plaintiff had 
not become frightened, he would probably hâve sustained no injury. 
That they were frightened, and suddenly started or swerved, so as 
to carry his buggy onto this pile of hardeued snow, was, as we hâve 
seen, not the culpable fault of the défendant. Neither was the plain- 
tiff at fault, for he avers that his horses were gentle, and that in 
coming up from behind the car he could not see the mass of snow in 
advance of the car, and on one side of the street. But if he had seen 
the obstruction, and it also appeared that the space between the car 
and this bank of snow and ice was wide enough to enable him to 
pass the car without driving over the obstruction, it could not be 
said, as a matter of law, that he would be guilty of contributory 
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négligence in undertaking to pass the car. At most it would pré- 
sent a question proper for considération by tlie jury. But, as the 
matter stands, he avers that tlie car prevented him from discover- 
ing the obstacle until he was opposite the car, when it suddenly 
started, with the resuit we hâve stated. What, then, was the con- 
nection between his injury and the négligence of the défendant in 
thus obstructing the street? He avers — and this on demurrer must 
be taken as true — that, but for the présence of this mass of snow, 
he would hâve been able to hâve controlled his liorses, and prevented 
any injury. If this is true, then this mass of snow, which ought not 
to hâve been where it was, and was only there through the action 
and négligent interposition of the défendant, was a cause, which, if 
it had not existed, the plaintiff's buggy would not hâve been over- 
turned, and he would hâve sustained no injury. If, therefore, the 
négligence of the company was not the causa causans, it was causa 
sine qua non. Whether it was a cause witliout which the accident 
would not hâve happened is a question of fact, unless the circum- 
stances appearing demonstrate that the causal connection was not 
proximate. The cases of Hayes v. Railroad Oo., 111 U. S. 228, 4 
Sup. et. 369, and Eailway Co. v. Kellogg, 94 U. S. 469, afford ex- 
amples which are pertinent to the question hère presented. In 
Hayes v. Railroad Co., supra, the plaintifî was a boy both deaf and 
dumb. He was injured by a railroad train alongside of which he 
was running. The négligence of the défendant consisted in its 
failure to erect and maintain a fence in good repair along the Une 
of its road within the corporate limits of Chicago, as required by 
an ordinance of the city. It was urged that the want of a fence 
could not reasonably be alleged as the cause of the injury. To this 
the court said: 

"It is furtber arguecl that the direction of the court below was riglit. be- 
cause tlifc want of a fence could not reasonably be alleged as the cause of the 
injury. In the sensé of an elticient cause,— causa causans,— this is no doubt 
strictly true; but that is not the sensé in which the law uses the terni in 
this connection, ïhe question is, was it causa sine qua non,— a cause which. 
if it had not existed, the injury would not hâve taken place; an occasional 
cause? And that is a question of fact, unless the causal connection is evi- 
dently not proximate. Kailroad Co. v. Kellogg, 94 U. S. 4G9. ïhe rule 
laid down by Willes, J., in Daniel v. Railway Co., L. R. .S C. P. 216, 222, 
and approved by the exchequer ehamber, Id. iiOl, and by the house of 
lords, L. K. C> H. L. 45, was this: 'It is necessary for the piaintifC to estab- 
lish by évidence circumstances from which it may fairly be inferred that there 
is reasonable probability that the accident resulted from tlie want of some 
précaution which tlie défendant might and ought to hâve resorted to.' " 

The case stated by the pétition was suflScient to justify a sub- 
mission to a jury of the question as to whether under ail the cir- 
cumstances the mass of hardened snow negligently piled upon the 
highway was not the légal cause of the accident which resulted in 
injury to the plaintiff. 

The judgment must be reversed and the cause remanded, with di- 
rections to overrule the demurrer. 
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HACKBTTSTOWN NAT. BANK v. D. G. YUENGLING BREWING 00. 
(Circuit Court of Appeals, Second Circuit. May 12, 1896.) 

1. Corporations — Rights op Majority and Minoritt Bondholders — Col- 

LusivB Action op Majority. 

Provisions in corporate bonds, or in tlie trust deed securing tliem, that 
a specifled majority in value of tlie bondholders may, by their action, 
bind the minority to any altération, modlfleation, or compromise of their 
rlghts against the corporation or its property, including a postponement 
of the time of payment of interest or principal, are enforceable only 
■vvhen the majority exercise an honest discrétion in the interest of ail; 
and an agreement by a cormpt or coUusive majority, vyaiving condi- 
tions and postponlng the payment of interest for the purpose of compelling 
the minority to sell out to them on terms of their own dictation, vs'ould 
not bind the minority. 

2. Samb— Action at Law by Minority Bondholdbr — Execution Lien. 

A holder of bonds secured by a trust deed on ail the property of a cor- 
poration, who seeks to enforce payment by an action at law, will not be 
permitted to enforce a lien by exécution, to the embarrassment of the 
otàer bondholders. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This was an action at law by the Hackettstown National Bank of 
Hackettstown, N. J., against the D. G-. Yuengliag Brewing Company, 
upon certain bonds issued by that corporation. The circuit court 
directed a verdict for défendant, and to review the judgment en- 
tered thereon plaintifE sued out this writ of error. 

Dan'l Seymour (Dill, Seymour & Kellogg and Frederick R. Kel- 
logg, of counsel, on the brief), for plaintiff in error. 

Louis Marshall (Samuel Untermyer and Louis Marshall, on the 
brief), for défendant in error. 

Before WALLACE and SHIPMAN, Circuit Judges, and TOWN- 
SEND, District Judge. 

WALLACE, Circuit Judge. Error is assigned of the ruling of the 
trial judge in directing the jury to find a verdict for the défendant. 

'Hie action was brought to recover the principal and interest of 
c- nain second mortgage bonds owned by the plaintiflf, part of an 
issue of 11,000,000, created by the défendant, and secured by a trust 
deed upon ail its real and personal property. The bonds bear date 
December 31, 1893, and are payable, the principal July 1, 1908, and 
the interest semiannually on the Ist days of January and July in 
each year, subject to conditions indorsed upon the bonds, of which 
the following are material: 

"(4) The principal moneys hereby secured shall become due and payable 
forthwith * * * if the company makes default for a perlod of three cal- 
endar months in the payment of any interest hereby secured thereby, and the 
bearer or registered holder hereof, as the case may be, before the interest so 
in arrear is paid, by notice In writing to the company, calls In the principal 
moneys hereby secured." 

"(11) Subject to the conditions of the trust deed hereinafter mentioned, the 
holders of three-fourths in value of the outstanding bonds of this séries may 
sanction any agreement of the company for any modification or altération 
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of the l'ights of tlie bondholders of this séries as a class, including the release 
of any property charged thereby, and any postponement of the time for the 
payment of any moneys secured thereby, and any increase or réduction of the 
rate of interest; and an agreement so aanctioned shall be binding upon ail 
bondholders of this séries, and notice of any action thus taken shall be given 
to each bondholder, and each bondholder shall be bound thereupon to produee 
his bond to the company, and to permit a note of such modification to be 
placed thereon." 

The mortgage provides that the security shall be enforceable if, 
after default shall hâve been made in the payment of the principal 
of the bonds, and continued for six months or in payment of inter- 
est, and continued for three months, the holders of a majority of the 
bonds shall, by notice to the trustée, elect and déclare the principal 
and interest payable. It also contains provisions for meetings of 
the bondholders, to be called at the request of the company, the 
trustée, or by holders of one-third of the amount of outstanding 
bonds; provides that such meetings shall hâve power, by extraor- 
dinary resolution, "to sanction any modification or compromise of 
the rights of the bondholders against the company or against its 
property, whether such rights shall arise under the bonds or trust 
deed, or otherwise," and pro vides that such extraordinary resolution 
may be passed by the vote of holders of a majority of the outstand- 
ing bonds. 

Evidence was introduced upon the trial tending to establish the 
foUowing facts: Default was made in the payment of the interest 
coupons maturing January 1, 1894, and again in the payment of the 
interest coupons maturing July 1, 1894, and no part of the interest 
on thèse coupons was ev^r paid. After such default had continued 
for three months, the plaintiff, by notice in writing to the company, 
demanded the payment of the principal of the bonds as well as the 
interest. Shortly after the maturing of the second coupons, and 
vvhen it was supposed that they would not be paid, and that by rea- 
son of the continued default the principal sum of the bonds might 
be declared payable by the bondholders or the trustée, David Gr. 
Yuengling, who was the principal stockholder of the corporation, 
entered into an agreement with John F. Betz, which had for its ob- 
ject the purchase of a sufBcient number of the bonds to enable Betz, 
in conjunction with Yuengling, and some of his relatives and friends, 
who were likewise bondholders, to control three-fourths in value 
of the outstanding bonds of the séries. The agreement provided that 
Betz sliould purchase a sufBcient amount to control proceedings in 
foreclosure; that, if any of the coupons maturing subsequently to 
January 1, 1895, should be in default, Yuengling would personally 
pay such coupons on ail of the bonds purchased by Betz; that Betz 
should hold ail bonds purchased by liim subject to the right of 
Yuengling, at any time before their maturity, to demand and re- 
ceive an absolute transfer thereof, together with ail unpaid inter- 
est coupons, upon the repayment of ail moneys advanced by Betz, 
with interest at 6 per cent.; and that Betz would not transfer or 
dispose of any of the bonds thus to be purchased in any other man- 
ner until the option above mentioned should hâve expired. Pur- 
suant to this agreement, Betz commenced and continued to pur- 



112 74 FEDERAL REPORTER. 

chase bonds until in December, 1894, he had acquired them to tbe 
amount of |594,600. December 1, 1894, Betz, with the holders of 
otber bonds, wbich, with his, were of the amount of |728,100, exe- 
cuted an instrument which, in substance, after reciting the inability 
of the Company to pay its coupons, and that it would be for the best 
interests of the company and its bondholders to postpone the time 
of payment of ail coupons attached to the bonds, whether past due 
or to become due on or before July 1, 1896, evidenced their request 
and consent that the company and the trustée in the deed of trust 
exécute an agreement providing for postponing until January 1, 
1900, the time for the payment of ail coupons attached to the bonds 
of the séries, whether past due or to become due and payable on or 
before July 1, 1896. This agreement is signed by Mr. Betz for |594,- 
600 of the bonds, by Yuengling for |18,800, by the estate of Yueng- 
ling's father for |10,000, and by the wife of Yuengling for |70,700. 
Thereafter an agreement such as was authorized by the consent was 
executed between the company and the trustée. December 29, 1894, 
a majority of bondholders composed of the same persons who execut- 
ed the consent, at a meeting called pursuant to the provisions of the 
trust deed, voted an extraordinary resolution suspending the fourth 
condition of the bonds until January 1, 1900. No évidence was intro- 
duced tending to show that there had been any material change in 
the circum stances of the company since the création of the bonds, or 
that the ultimate security of the bondholders would be promoted 
by waiving the default in the payment of interest and deferring the 
enforcement of the security. There was no consultation with the 
minority stockholders prior to the exécution of the consent. The 
ruling of the trial judge proceeded upon the theory that the consent 
of the holders of three-fourths in value of the outstanding bonds oper- 
ated to extend the time of payment of the interest and principal of 
the bonds, and he refused to submit to the jury the question whether 
the consent was made bona flde by the bondholders who were par- 
ties thereto. 

We cannot doubt that a consent to postpone the payment of the 
demands of the minority bondholders, made collusively by majority 
bondholders for the purpose of defeating the remedy of the minority, 
and not in the exercise of an honest discrétion in the gênerai inter- 
est, is not a consent within the meaning of the eleventh condition; 
or that a vote at a meeting of bondholders, sanctioning a modifica- 
tion of the rights of the bondholders, passed by a corrupt majority 
for the purpose of effectuating such a collusive consent, is not with- 
in the power contemplated by the provision in the trust deed. 

Community of interest, whether in the case of partners or security 
holders, créâtes mutual obligation, and imposes upon ail persons 
occupying that position the duty of acting in the utmost good faith 
towards the interests of their associâtes. Upon this principle it was 
declared in Jackson v. Ludeling, 21 Wall. 617, that a holder of cer- 
taiû bonds, part of a séries secured by a corporate mortgage, had 
no right to employ them as an instrument by which he could make 
an illegitimate profit ont of the mortgaged property at the expense 
of the other bondholders. The court used this language: 
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"When two or more persons hâve a common interest In a security, equity 
will not allow one to appropriate it exclusively to himself, or to impair its 
worth to others. Community of interest involves mutual obligation. Admit- 
ting, then, that Gordon had a right to make use of the mortgage to enforce 
the payment of the bonds vi'hieh he held, he had no right so to use it as to 
obtain an advantage for himself over the other bondholders. He had no right 
to employ it as an instrument by which he might become the ow-ner of the 
property mortgaged at the lowest possible priée at which it could be obtained, 
leaving the bonds held by his associate holders unpaid. His duty, if he used 
it at ail, was to make it productive of the most that could be obtained for ail 
who were interested in it; and if he sought to make a profit at the expense 
of those whose rights in it were the same as his own, he was unfaithful to 
the relation he assumed, and was guilty of fraud." 

The law would not tolerate any agreement made in advance by 
such associâtes intended to permit the relaxation of a duty which is 
enjoined by good morals and the highest expediency, and every pre- 
sumption is against the supposition that contracting parties intend 
a compact which the law condemns. Agreements between bondhold- 
ers lodging in the majority in interest the power of control over the 
common fund contemplate that those having the largest interest 
in its conservation will be the most zealous. They are intended to 
minimize the power of a factions minority to thwart the gênerai 
good. But every délégation of power implies that it will be honest- 
ly exercised. In discussing a reorganization agreement, by the terms 
of which the bondholders covenanted that a majority of the holders 
of the outstanding bonds might purchase the mortgaged premises 
at foreclosure, and that the new company should be organized upon 
such terms and in such manner as the majority holders should di- 
rect, the suprême court said: 

"The agreement, though unusual, was a reasonable one. While it prevented 
a small minority of the bondholders from forcing unreasonable and inéquita- 
ble concessions from the majority, it did not empower that majority to crush 
eut the rights of the minority or to put them at any dlsadvantage. It au- 
thorized only such arrangements as would inure equally to the beneflt alike 
of the majority and the minority." Sage v. Railroad Co., 99 U. S. 334. 

Powers in trust deeds, conferred on a majority of bondholders, to 
bind the minority, hâve been the subject of considération in several 
cases in the English courts, and were given full effect. In thèse 
cases the power was contained in a provision, similar to that in the 
présent trust deed, by which the bondholders at a meeting, by ex- 
traordinary resolution, were authorized to sanction any modification 
or compromise of the rights of the bondholders against the company 
or its property. It was assumed by the court in ail of thèse cases 
that the power was only called into existence when required by the 
exigencies of the situation, and when exercised must be exercised 
in good faith. Mercantile Investment & General Trust Co. v. Inter- 
national Co. of Mexico [1893] 1 Ch. 484, note; Mercantile Invest- 
ment & General Trust Co. v. River Plate Co. [1894] Id. 59(5; Follit 
V. Eddystone Granité Quarries [1892] 3 Ch. 75; Sneath v. Gold Co. 
[1893] i Ch. 477. 

Applying thèse conclusions to the facts of the présent case, it 
must be held that, if the consent was made and the resolution passed 
by the majority of bondholders, not in the common interest of ail, 
V. 74F.no. 1 — 8 
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but in the interest of Yuengling, with a view of enabling him, by 
deferring for five years the payiuent of interest, to compel tlie minor- 
ity bondliolders to sell their bonds on sucli ternis as he might dictate, 
it was a corrupt and unwarranted exercise of the power of the ma- 
jority. 

Tlïe fact that Betz purchased the bonds in the interest of the prin- 
cipal stockholder of the company, and for the purpose of controlling 
the rights of the minority bondholders, is important only as it serves 
to throw light upon the bona fides of the consent and vote. He had 
a right to malie the purchase, and, having acquired title to the bonds, 
succeeded to ail the rights of an ordinary bondholder. Yuengling 
himself might hâve purchased them, and by doing so would hâve 
acquired the same rights. Any purchaser of the bonds was entitled 
to use them for the purpose of efifectuating an honest consent to post- 
pone payments due. But no purchaser could acquire any right to 
employ them as instruments in a conspiracy to defraud the minor- 
ity bondholders. 

We think the évidence upon the trial presented a question of fact 
for the détermination of the jury, and that the trial judge erred in 
taking from their considération the question of the bona fides of the 
consent and vote. 

In conclusion it is proper to say that, inasmuch as ail the property 
of the company is included in the trust deed securing the bonds, the 
plaintiff's remedy by an action at law would seem to be of little 
value. He would not bé petmitted to enforce any lien by exécution 
to the embarrassment of the other bondholders. Pennock v. Coe, 23 
How. 117; Pish v. Paper Co., 29 N. J. Eq. 16; Railroad Go. v. Woelp- 
per, M Pa. St. 366; Bowen v. Railroad Co., L. R. 3 Eq. 541. The 
judgment is reversed. 



WEST END HOTEL & LAND CO. v. AMERICAN FIRE INS. CO. OF NEW 

YORK. 

^Circuit Court, W. D. Nortb Carolina.' April 29, 1890.) 

1. FiKE IssuRANCE— Conditions in Policy— Acts of Local Aobnt. 

Before the exécution of a policy tlie power and authority of a local and 
soliciting agent are co-extensive with the business intrusted to bis care, 
and his positive linowledge as to material facts, and bis acts and déclara- 
tions within the scope of his employment, are obligatory on bis principal, 
unless restricted by limitations well known to the other party at tbe time 
of the transaction. Therefore tbe knowledge, acts, and déclarations of 
such agent during tbe negotiations previous to the exécution of the polley 
may be proved upon a question as to whether a particular condition con- 
tained In the policy as issued was binding on tbe insured. 

2. Same— Waivbb of Conditions— Knowledge of Local Agent. 

The fact that a local soliciting agent obtained knowledge, after tbe 
exécution of the poilcy, that gasoline was being used on the preinlses, 
contrary to an express promissory warranty, and bis mère silence on the 
subject, does not operate as a walver of sucb condition, where tlie policy 
provides that be sball bave no authority to change or modlfy any of Its 
terms. 

3. Same— DuTY to Cancel Policy. 

Tbe fact that tbe insurer bas the right to cancel tbe policy for any 
unautborized or unapproved acts on tbe part of tbe Insured raises no obll- 
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gation to formally caneel the same and return a part of the premium 
whenever its local agent ascertains that the insured is violating one of the 
conditions; and its failure to do so is no waiver of its riglit to rely upon 
the breach. 

This was an action at law by the West End Hôtel & Land Com- 
pany against the American Fire Insurance Company of New York 
to recover upon a policy of fire insurance. ïhe cause was heard 
upon a motion, made at the conclusion of the évidence, for per- 
emptory Instructions to return a verdict for défendant. 

C. B. Watson and R. B. Glenn, for plaintiff. 

Trenholm, Ehett & Miller, and Jos. E. Boyd, for défendant. 

DICK, District Judge. At the conclusion of the évidence intro- 
duced on this trial a motion was submitted to the court for per- 
emptory instructions to the jury to return a verdict in favor of de- 
fendant. After hearing and considering able and elaborate argu- 
ments of counsel on both sides, I am of opinion that the motion of 
défendant can properly be allowed; but for the purpose of afford- 
ing the plaintiff full opportunity for having ail of my rulings re- 
viewed in an appellate court I will state definitely my conclusions 
as to the facts and the questions of law involved in the case, and 
give ample time to counsel of plaintiff to présent objections hereto- 
fore made in a formai bill of exceptions. 

This action was brought upon a policy of insurance executed and 
delivered by défendant to the plaintiff through the agency of Mr. 
Buxton. The exécution of the policy bas been conceded in the 
pleadings, and the plaintiff has proved the destruction of the prop- 
erty by fire, and the due service of the preliminary proofs required 
by the policy. The chief ground of défense relied upon, is that 
the plaintiff failed to perform a promissory warranty, expressly and 
definitely set forth in the policy, that no gasoline or other inflamma- 
ble substance of like kind should be kept, used, or allowed upon the 
premises insured, unless permission should be first obtained from 
défendant, evidenced by a written indorsement or printed slip at- 
tached to the face of the policy; that no such permission was applied 
for or granted, and the plaintiff, in violation of its express promissory 
warranty, introduced gasoline flxtures and kept and used gasoline 
upon the premises included in the policy, which, by explosion, caused 
the destruction of the property by lire. This positive and unam- 
biguous promissory warranty was an express condition created by 
the agreement of the parties, and required substantial performance 
on the part of plaintiiï in order to subject the défendant to liability 
for indemnity for loss by fire. The plaintiff insisted that Mr. 
Buxton, the local agent of défendant, préviens to the érection of the 
gasoline flxtures on the premises, advised as to the proper location 
of the building in which he knew they were to be placed, and was 
fully cognizant of the présence and opération of such gasoline flx- 
tures in the laundry building, located under his advice, and he made 
no objection; and his knowledge, advice, and acquiescence should 
be imputed to his principal, and be deemed obligatory. Before the 
exécution of a policy of insurance the power and authority of a local 
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and soliciting agent are co-extensive with the business intrusted to 
his care, and his positive knowledge as to material facts, and his acts 
and déclarations within the purposes and scope of his employment, 
are obligatory on his principal, uniess restricted by limitations well 
known to the parties with whom he deals at the time of a transac- 
tion. The most essential éléments of a contract of Insurance are 
truth, candor, honesty, and fair dealing between parties. The mass 
of mankind hâve very little practical knowledge of the cautions, 
technical, complicated, and ramifled principles and methods of Insur- 
ance, devised and developed through centuries, and formulated into 
Systems by the wisdom and expérience of practical business men, 
aided by the learning, shrewdness, and ability of lawyers; and yet 
many of those principles are so unsettled as to give rise to numerous 
inharmonious or conflicting décisions in the courts. Most per- 
sons who désire Insurance can hâve no accurate information of 
the condition, rules, and methods of remote companies engaged 
in such business, and must necessarily rely with confidence up- 
on the knowledge, acts, and déclarations of local, soliciting, and 
inducing agents, and regard them as complète représentatives of 
their companies in ail things said and doue in negotiating contracts, 
and may show by paroi évidence that the terms of an executed 
policy does not include the entire contract negotiated, or were in- 
duced and procured by previous false représentations, concealments, 
or other fraudulent practices on the part of such local agents. Af ter 
the exécution of a policy, where no fraud or imposition bas been prac- 
ticed, the express terms of the policy regulate the relations of the 
parties, and any limitations upon the power and authority of the 
local agent must be strictly observed; but such limitation cannot, by 
relation, be applied as a restriction upon the power and authority 
of the local agent as to acts and déclarations previous to and induc- 
ing the exécution of the policy. The limitations in the policy are 
often construed liberally when applied to conditions which are to be 
performed after a loss is incurred, as they in no way increase the 
risk assumed, and only relate to remédies and methods of adjusting 
liabilities. During the continuance of the risk assumed by an 
executed policy no change in terms which increases the hazard of 
such risk can be made except in the manner and form provided for 
in the contract. A subséquent contract, negotiated by a local agent, 
founded upon some new considération, accepted and approved by the 
executive offlcers of the company, would be obligatory; and such 
approval may often be inferred from the acts of the company in 
knowingly receiving and retaining the new considération, or by not 
promptly repudiating a transaction of a local agent of which it bas 
been f ully advised, and its approval requested. I think that I acted 
properly in allowing the plaintiff to show in évidence the knowledge, 
acts, and déclarations of Mr. Buxton, the local agent of défendant, 
during the negotiations previous to the exécution of the policy. It 
appears from the évidence that Mr. Buxton had knowledge that the 
plaintiff company was about to erect a laundry building as an annex 
to its hôtel, and he advised the érection of such building at a place 
further removed from the hôtel than was at first contemplated by 
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the managers, and he assign^d as a reason for liis advice that tlie 
proximity of tlie laundry would interfère with the Insurance of the 
hôtel and such annex. At that time the plaintifE had not obtained 
a policy froni the défendant. The advice of the local agent was 
wise and tnithful, and Avas not calculated to mislead the plaintifl in 
obtaining a future policy of Insurance. Mr. Buxton at the time was 
a stockholder in the plaintifï company, and we may well présume 
that he desired such company to obtain insurance at the best rates 
possible, and that his advice was prompted by such motive. It fully 
appears that the plaintiff was not deceived or misled by such advice, 
for in a short time afterwards a policy of insurance, negotiated by 
Mr. Buxton, was accepted from the défendant, in which there was an 
express promissory warranty tliat no gasoline should be kept, used, 
or allowed on the premises included in the policy. The premium 
paid on this policy was not in considération for the extrahazardous 
risk that would be incurred by the employment of gasoline in the 
laundry building to be erected. 

As there is no matter of fraud or imposition involved, the court 
may properly présume that the plaintiiï understood the plain and 
positive terms of its agreement in the policy, and well knew that its 
failure to comply with its promissory warranty would at once avoid 
the policy, and relieve the défendant from liability. It also knew 
from the express provisions of the policy how to obtain a modifica- 
tion of this warranty by applying to the défendant, and paying an 
additional premium for an increase of hazard on the risk to be in- 
curred by the use of gasoline. The fact that Mr. Buxton knew that 
some time subséquent to the date of policy gasoline flxtures had been 
placed in the laundrj' building, and were kept in opération for sev- 
eral months, did not waive the obligation imposed by the promissory 
warranty, and in no respect ratifled by implication the unauthorized 
act of the plaintifï. By the express terms of the policy the local 
agent had no power and authority to change the deânite agreement 
of the parties otherwise than as provided in the policy; and cer- 
tainly no change of such agreement can be implied which is wholly 
inconsistent with and répugnant to express stipulations. Acqui- 
escence and waiver are always matters of fact that arise from proof 
of positive knowledge, or acts done by agents within the proper scope 
of their agency. There is no évidence tending to show that Mr. 
Buxton, by any direct promise or act, induced the plaintifï to keep 
and use gasoline on the insured premises under the belief that its 
promissory warranty was not strictly obligatory, or would be waived 
or changea otherwise than as provided for in the policy. From Mr. 
Buxton's high réputation for integrity, intelligence, and practical 
business qualifications, we certainly cannot reasonably infer that his 
mère silence and nonaction as local agent of défendant were calcu- 
lated or intended to inure to his benefit as a stockholder in the plain- 
tifE company. 

The counsel of plaintiff further insisted that, as the défendant, 
under the terms of the policy, had the right to cancel the contract for 
any unauthorized or unapproved act on the part of the plaintifï, 
honesty and fair dealing required the défendant to promptly cancel 
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the policy, and return part of the premium to the extent of the 
relieved risk; and, as this was not done, the plaintiff had reasonable 
grounds for supposing that défendant acquieseed in the introduction 
of gasoline fixtures within the laundry building, and plaintiff was 
tlius induced to believe that no further effort was necessary to ratif y 
the insurance in the uncanceled policy, or to obtain other Insurance 
on the premises. As soon as gasoline was kept and used upon the 
insured premises without the consent or approval of défendant, the 
policy was avoided hj the express terms of the contract of the 
parties; and the défendant was under no légal or moral obligation 
to formally cancel the policy, and return part of the premium. The 
risk had for a time been incurred, and the policy had been avoided 
by the voluntary and iUegal act of plaintiff. The défendant did 
nothing to induce the commission of such illégal act, but, on the 
contrary, had expressly provided how such act of forfeiture could 
hâve been prevented. Upon the most libéral construction and 
application of the principles of honesty, justice, and fair dealing, I 
cannot conceive of any phase of this case that would entitle plaintiff, 
which paid |50 as premium for an ordinary risk, to recover |2,500 
for the loss of property occasioned by the voluntary breach of its 
plain and express promissory warranty, without any fault on the 
part of défendant, and without the payment of premium for an 
extrahazardous risk. 

After hearlng the opinion of the court, the plaintlfC's counsel asked leave to 
take a nansult, and judgment of nonsuit was entered of record. 



ROOD v. WHORTON. 

(Circuit Court of Appeals, Seventh Circuit. May 4, 1896.) 

No. 277. 

CORP0RATIOK"S — -SUBSORIPTIONS TO StOCK — APPLICATION OF PaYMENTS. 

The A. Co. was organized wlth a capital of $1,000,000, in 40,000 shares, 
of $25 each, ail of which were subscribed for by the eight Incorporators 
of the Company. No cash was paid on the subscriptions, but property, 
valued at $220,000, was conveyed to the company in payment for the 
stoclî, without application to any spécifie shares. Immediately after the 
organization of the company, It was agreed by ail the subscribers, at a 
stocliholders' meeting, that 16,000 shares should be contributed by the 
subscribers, to secure working capital, and that such shares should be 
Issued to trustées who were authorized to sell the same, as fuU paid and 
nonassessable stock, at not less than $3 per share, two-flfths of the pro- 
ceeds to be paid to the incorporators, and three-iifths into the treasury 
of the corporation. It did not appear that enough of the stock so con- 
tributed was sold to equal $220,000 at par value; but défendant pur- 
chased from one W., who was engaged on behalf of the company in 
selllng the stock, 800 shares, in the belief that they were owned by W., 
and were fully paid, as they were stated on their face to be, having no 
knowledge or notice of the transactions leadlng to the sale of the stock 
or of the facts In regard to Its payment Afterwards, the company hav- 
ing become insolvent, a receiver of Its property sued défendant for the 
amount of an assessment of $15 per share on the subscriptions to the 
stock. Eeld, that the proceedings for the sale of the stock, as fuU paid, 
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must be construed as an appropriation, by the shareholders and the cor- 
poration, of the unapplled crédit of $220,000 to the 16,000 shares con- 
tributed for sale, or to such of them as should be Issued; and, as it did 
not appear that enough of the stock was sold to equal the $220,000, the 
stock purchased by défendant, in the belief that it was full paid, must 
be treated as being so in tact, and, accordlngly, the défendant was not 
liable for the assessment. 

In Errer to the Circuit Court of the United States for tlie East- 
ern District of Wisconsin. 

This is a suit at law brought by the plaintiff in error, as re- 
ceiver of the American Iron Company, against John H. Whorton, 
the défendant in error, in the circuit court of the United States for 
the Eastern district of Wisconsih, to recover from the défendant 
the sum of |12,000, being the amount of an assessruent of |15 per 
share upon 800 shares of the capital stock of that conipany standing 
in his name upon its books, which assessment was levied by order 
of the circuit court of Marquette county, in the state of Michigan, 
în a suit therein pending, at the instance of creditors of that Com- 
pany, for its dissolution and the winding up of its affaire. 

The suit was tried in the court below, without the intervention 
of a jury, which was waived by written stipulation of the parties, 
and upon the trial judgment was rendered in favor of the défendant 
in error, to review which judgment this writ of error is prosecuted. 
The opinion of the court below is reported in 67 Fed. 434. 

At the trial, the court filed its findings of fact and conclusions of 
law, as f ollows : 

(1) That the American Iron Company is a mjnlng corporation, which was 
organized on the 7th day of March, 1887, under the laws of the state of Mich- 
igan, authorized to hâve, and having, a capital stock of one million dollars, 
divlded Into forty thousand shares, of twenty-flve dollars each ; and that ail 
of the said shares were, at the time of its organization, subscribed for by 
the incorpora tors thereof, who were eight in number, in equal proportions; 
that Is to say, five thousand shares thereof were then and there subscribed 
by each of the said eight incorporators, which said incorporators were the 
following named persons, vlz.: G. R. Ely, ,T. A. -Tochim, T. F. Donahoe, P. H. 
Donahoe, W. H. Johnston, A. J. Rich, W. Walton, and E. H. Fowle. That. 
at the time of the said organization of the said incorporation, there was paid 
in to the said company, on account of the said subscriptions to the said 
stock, the sum of $220,000, which payment was made by the transfer to the 
said corporation of certain property, which was accepted by the said corpora- 
tion at the said price, as part payment of tlie said subscriptions to the said 
stock. The articles of incorporation state that none of the capital stock was 
paid in cash at the time of organization, and that property conveyed contem- 
poraneously with the organization was valued at two hundred and twenty 
thousand ($220,000) dollars. The transfer of this property to the company 
was a part payment of the subscriptions to the capital stock. No further 
payment was ever made on the said capital stock except not exceeding $5 per 
share and 50 cents per share paid by some of the shareholdei^, and the serv- 
ices rendered by Iloskins & Wambold and S. K. Wambold in seiiing stock. 

(2) That thereafter, to wit, on or about the 15th day of April, A. D. 1887, 
at a meeting of the stockholders of said corporation duly called and convened, 
ail of the said stockholders of said corporation being présent, the following 
preamble and resolution were duly adopted by a vote of the whole of said 
40,000 shares of said stock, viz. : "Whereas, this company is in need of money 
to carry on its mining opérations; and whereas, it Is deemed inexpedient at 
this time to call an assessment in money for such purposes; be it resolved 
that sixteen thousand shares of stock of the corporation be contributed by 
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tlie stockliolders, ratably, for such purpose, and that tbe same be issued to 
W. H. Jolmston and C. R. Bly, as trustées for the corporation, and that the 
said trustées be authorized tô sell the same at not less than three dollars 
per share, as fully paid and nonassessable stock; two-flfths of the same to 
be pald to the original incorporators, and three-flfths to be paid In to the treas- 
ury of the corporation: Provided, that this resolution shall not be construed 
as mandatory so far as It authorizes the sale of such stock as fully paid up; 
but that such trustées shall be at liberty to sell a part or the whole or none 
at ail of such stock as fully paid, if they shall deem it to be for the best inter- 
est of such corporation." And that the said stockholdera, and ail of them, 
then and there agreed In writing, over their signatures, upon tlie records of 
the said corporation, to the said resolutions, and that the same should be 
earried. 

(3) That thereupon each of the said stockholders did contribute and trans- 
fer to the said trustées, pursuant to the said resolution and agreement, and 
for the purposes mentioned therein, 2,000 shares of the said stock, making 
a total of 10,000 shares so contributed. At this time no certiflcates of stock 
appear to hâve been issued to any person for said sixteen thousand shares, 
but such certltlcates were thereafter Issued, and directly to the persons pur- 
chasing such stock. No other or formai action was ever taken by the elght 
original subscribers with référence to the said sixteen thousand shares, except 
that some of tliem, as will hereafter appear, purchased a portion of said stock 
from the company, and ail acquiesced in the sale of the same. No certifl- 
cates of stock were ever issued to said Johnston and Ely, as trustées, but 
they undertook to carry out substantially tlie resolution in paragraph 2 re- 
cited, and substantially as in paragraph 4 stated. 

(4) That thereupon the said trustées, Johnston and Ely, entered upon the 
exécution of their said trust, and, with the assent of the said corporation, 
made an arrangement with a Wisconsin firm, operating under the flrm nama 
of Hoskins & Wambold, to sell the said stock or certain portions thereof, 
as the agents of the said corporation, under the terras of which arrangement 
the said Hoskins & Wambold were to be paid for their services as such selling 
agents in shares of the said stock so contributed and turned over to the said 
trustées. That the said Hoskins & Wambold, as such agents, sold some of the 
said stock, and, as a firm or individuals, purchased certain others of the said 
shares, and for their services as such sales agents received 6,000 of the said 
shares. 

(5) That in the month of February, 1888, S. K. Wambold, who was a mem- 
ber of the said flrm of Hoskins & Wambold, negotiated with the défendant, 
at the city of Appleton, Wisconsin, of which city the défendant was then a 
résident, for the sale of 800 of said shares, at three dollars per share, and that 
the said sale was then agreed upon and made; and pursuant thereto, on the 
20th day of February, A. D. 1888, certiflcates numbered 29 and 30, for 300 
shares and 200 shares, respectively, of said stock, were duly issued by the 
said corporation to the défendant, described therein as John H. Whorton, 
of Appleton, which certiflcates were shortly thereafter delivered to the said 
défendant by said Wambold, and that, at the time of the said delivery, the 
said défendant paid to the said Wambold therefor the sum of $1,500. That 
thereafter, and in pursuance of the said sale, and on the 6th day of July, 1888, 
the said corporation issued to the said défendant its certain other certiflcate. 
numbered 56, for 300 shares of the said stock, in which certiflcate the said 
défendant was described as "J. H. Whorton, of Appleton, Wisconsin," which 
said certiflcate was shortly thereafter delivered to tlie said défendant by the 
said Wambold; and that thereupon, at the request and by the direction of 
the said Wambold, the said défendant pald for the same to the said Wam- 
bold, by remitting the sum of $900 to the said corporation, which said re- 
mittance was made to the said corporation by reason of some business ar- 
rangements or account existing between the said Wambold and the said cor- 
poration. That the said certiflcates, when issued by the said corporation, 
and when received by the said défendant, were duly signed by the président 
and secretary of the said corporation, and sealed with its seal, and had wrlt- 
ten upon their face, in red ink, the words, "Stock full pald and unassessable." 
That no distinction was preserved in référence to any of the shares of this 
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stock which camo to the liands of said Hoskins & Wambold, and it does not 
appear whether the shares so boii^ht by said défendant were In tact direct 
sales for the corporation, or of stock which said Hoskins & Wamtold or said 
Wambold had pureliased, or of stock which they had received as compensa- 
tion for their services; but it does appear, and the court finds, that the said 
Wambold, at the time of maklng said sale, claimed and represented to the 
said défendant, and said défendant believed, that the said 800 shares of stock 
which said détendant purchased belonged to, and were being sold by, said 
Wambold on his own account. 
The form of the certiticate of stock issued to the défendant was as follows: 

"Incorporated under the Laws of the State of Miehigan. 
"Xo. 29. Stock Full Paid and Unassessable. Shares 300. 

"Capital Stock 40,000 shares. 

"$1,000,000. $25 each. 

"ïhe American Iron Company. 

'This certifies that John H. Whorton, of Appleton, Wisconsin, is the pro- 
prietor of three hundred shares, of twenty-five dollars each, in the capital 
stock of the American Iron Company, incorporated under the gênerai niining 
laws of the state of Miehigan. 

"Transférable only on the books of the Co. upon surrendcr of this certiticate. 

"In witness whereof, the président and secretary bave hereunto subscribed 
their names, and caused the seal of the company to be afllxed, at Isbpeming, 
Mich., this 20th day of Februaiy, A. D., 1888. 

"C. R. Ely, Secretary. W. H. Johnston, Président. 

"[Corporate Seal.]" 

Thèse certiflcates were printed forms, e.Ycept as to names of persons, parts of 
dates, and number of shares issued, and the words written in red ink, "Stock 
full paid and unassessable," at the place above indlcated. Thèse certiflcates 
were part of the regular stock certiticate book of the company, and the stubs 
thereof, with number of certiflcate, date of issue, and names of persons to 
whom issued written thereon, remained in said book. 

(6) The property of the American Iron Company consisted of a partially 
developed iron mine in northem Miehigan, which it was operating at the 
time of the purchase of said 800 shares by défendant, and which dld not be- 
come a full working or shipping mine until the fall of 1888. At about the time 
of, and before, the purchase of said stock by défendant, said S. K. Wambold 
had several interviews with défendant about said stock and the iron mine; 
but there Is no deflnite statement of the ténor of those interviews except as 
found in paragraph 7. 

(7) That at the time of the said purchase of said stock by said défendant, 
and at the times whcn he paid therefor as aforesaid, said défendant had no 
notice or knowledge of the manner in wliich the said stock was paid for, or 
of any of the said arrangements between the said corporation and its said 
Incorporators, or between the said cori^oration and its said trustées and the 
said Hoskins & Wambold, except that the said défendant was informed that 
the mining properties of the said défendant were considered valuable; and 
that the said Wambold, at the time of making the said sale, represented to 
the said défendant, and the said défendant believed, that the said stock 
which he was purchasing, and did purchase, was full paid, and that no lia- 
bility or risk was incurred beyond the investment of the said sum of $2,400, 
which he paid for the said shares. That at the said times said défendant 
was a résident of the state of Wisconsin, and never took any active part iu 
the business of the said corporation, and never participated in or had knowl- 
edge of the atîairs of the said corporation, otherwlse than by the présence 
for a short time at one of the meetings of the direetors of said corporation, 
which occurrod long after the purchase of the said stock by said défendant; 
and that, until immediately prlor to the commencement of this action, said 
défendant was never informed or notified that any claim or liabillty was mado 
upon hini, and that he never received any dividend or beneflt whatever from 
the said coritoration. 

(S) That on tlie 28t]i day of Pebruary, 1893, a bill of complaint was filed on 
the chancery side of the court in the circuit court for the county of Marquette, 
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In the State of Michigau, wherein the Atlantic Dynamite Company was com- 
plainant, on behalf of itself and such other creditors of the sald American 
Iron Company as might clioose to corne in and participate in said action, 
which bill was flled against said tlie American Iron Company and ail of its 
stockholders. That the said court never acquired jurisdlction of the person of 
the défendant herein, but did acquire jurisdietion of the person of the said 
corporation, and of sundry of its stockholders; and that in the said suit such 
proceedings were had that on the 3d day of February, A. D. 1894, a final de- 
eree was entered in said suit, appointlng the plaintitf herein receiver of the 
said the American Iron Company, pursuant to the statutes of the state of 
Michigan, which said decree conferred upon the said plaintiff herein the usual 
powers, and imposed upon him the usual duties, of a receiver, and levied an 
assessment of $15 per share upon every share of the capital stock of said the 
American Iron Company, except as to one stockholder, who, it was adjudi- 
cated, had paid his stock in fuU; and that the said decree directed that the 
said receiver do proceed at once to coUect the said assessment from each of 
the said stockholders; and that the said decree determined and declared that 
the défendant herein, among others, although named in the title to the said 
chancery suit, was and is without the state of Michigan, and beyond the 
jurisdietion of the court rendering the said decree. Before February 28, 1893, 
the American Iron Company was indebted to divers persons in a large amount, 
and particularly to the complainant to said chancery suit, and named in the 
final decree thereln, and herein referred to, for more than $17,000. By said 
final decree, an assessment of $15 per share was made and levied, as before 
stated. The plaintiff, after his appoiutment as such receiver, and before the 
commencement of this action, notifled défendant, by notice in writing by him 
subscribed, of the fact of his appointment, of the assessment so made by the 
chanceiy court, -and made demand for payment of $15 per share of the 80O 
shares so held by défendant. 

(9) That the said certiflcates of stock so issued to the défendant as .aforesaid 
were in the ordinary form of stock certiflcates, and that there was nothing 
in or upon the said certiflcates to give notice or suggest to the said défendant 
that the said stock so purchased by him was not fuU paid; that the said 
défendant did not purchase said shares, or any of them, from any original 
stockholder or any original subscriber therefor and at the time of the said 
negotiatlon and agreement for purchase of the said shares, and until after the 
issuance of the said certiflcates, numbered 29 and 30, and their receipt by him, 
said défendant was not a member of or in any way connected with the said 
corporation; and that said défendant purchased and paid for the said 800 
shares of stock in good faith, without either notice or knowledge that anything 
was unpaid upon the said shares, or any of them, believing the same to be 
full paid. 

(10) That it does not appear in this case that the sald Johnston and Ely, 
as trustées of the said 16,000 shares of stock so assigned to them as aforesaid, 
in trust for the said corporation, ever sold enough of said shares as full paid 
or nonassessable to equal the amount of $220,000, of par value of such stock; 
and there is no proof in this case that, after the said $220,000 had been ap- 
propriated as payment upon the stock sold as full paid and nonassessable by 
the said trustées, the said sum of $220,000 would not hâve fuUy paid the par 
value of ail such stock so sold. 

Conclusions of Law. 

And, as conclusions of law, the court flnds: 

(1) That the 800 shares of stock of said the American Iron Company pur- 
chased as aforesaid by the défendant had, prior to his purchase thereof, been 
fully paid by the application thereon of the sum of $220,000, so paid in to the 
said corporation by the incorporators thereof. 

(2) That the said défendant was a bona fide purchaser of the said stock, 
for value, and without notice of any Infirmity, and without notice of any 
actual or claimed deficiency in full payment thereof. 

(3) That the said défendant is under no liability either to the said corpora- 
tion or to its creditors on account of any amount claimed to be unpaid on sald 
stock, or any part thereof; and that, therefore, the complaint of the plaintiff 
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Bhould be dismissed on the merits; and that judgment sliould he entered 
lierein in favor of the said défendant, dismissing said complaint, and for sald 
defendant's costs and disbursements of tbis action. 

E. E. Osborn and John Bottensek, for plaintiff in errer. 
Humphrey Pierce and Charles Quarles, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTEK, Circuit Judges. 
JENKINS, Circuit Judge, after the statement of the case, deliver- 
ed the opinion of the court. 

Without doubt, the capital stock of an incorporated company is 
a fund set apart for the opération of its business, and for the pay- 
ment of its creditors. Sanger v. Upton, 91 U. S. 56. The original 
subscriber to the stock is liable for unpaid installments, and he can- 
not be relieved of this obligation by any act of the corporation. Up- 
ton V. Tribilcock, Id. 45. Nor is it doubted that, as a gênerai rule, 
the transférée of stock is liable for the unpaid assessments. Web- 
ster V. Upton, Id. 65. Whether a bona fide purchaser for value, and 
without notice, of stock issued by a corporation as fully paid up, 
can be held liable to creditors upon such stock, although the stock 
was not in fact paid up as represented, is a question which we are 
relieved from considering, because, upon the facts disclosed by the 
record, we think the détermination of the case must rest upon other 
considérations. That he cannot be so held liable by the corporation, 
or, possibly, by creditors, seems to hâve been declared in Burkin- 
shaw V. Mcolls, 3 App. Cas. 1004; Waterhouse v. Jamieson, L. K. 
2 H. L. Se. 29; Young v. Iron Co., 65 Mieh. 125, 31 N. W. 814; 
Steacy v. Eailroad Co., 5 Dill. 348, Fed. Cas. No. 13,329. There is 
not, however, entire agreement in the cases upon the subject. 

The record discloses that, at the organization of the company, the 
shares of stock were equally divided among the eight incorporators ; 
that no cash payment was at the time made upon the subscription, 
but the sum of $220,000 was to be credited generally upon the stock, 
by the transfer to the company of a certain mining lease at that 
stipulated price. There was no application of this payment to any 
spécifie shares, nor, it would seem, were any certificates of stock 
at the time issued. Within a mouth after the incorporation of the 
company, and, so far as the record discloses, before the contracting 
of any debts, the shareholders, at a meeting at which ail were prés- 
ent, unanimously resolved, in order to furnish working capital for 
the purposes of the corporation, that 16,000 shares of the stock of 
the corporation be contributed by the shareholders to the corpora- 
tion for such purpose. Thèse shares were to be issued to certain 
persons as trustées for the corporation, who were authorized to sell 
the same as f ull-paid and unassessable stock, at a price not less than 
three dollars per share, two-flfths of the proceeds to be paid to the 
original incorporators, and three-fifths of the proceeds to be covered 
into the treasury of the corporation for its use. This resolution was 
signed by each of the stockholders upon the minute book of the cor- 
poration. By this arrangement, if the entire 16,000 shares so do- 
nated should be sold at the minimum price stated, the company 
would receive into its treasury the sum of $28,800, and by so much 
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the assets of the company would be increased as a voluntary con- 
tribution by tlie shareholders. The trustées were not obligatcd to 
sell the entire amount of stoclc so held in trust, but only so nmeh 
thereof as they should deem for the best interest of the corporation; 
and it is stated in the flndings of the court below that the évidence 
did not disclose that the trustée sold enougVi of the stock as full 
paid to equal |220,000 of par value of such stock. The défendant 
purchased, of the stock so issued, 800 shares of one Wambold, in 
the belief that Wambold was the owner of them. The défendant 
had not actual notice of the transactions hère detailed, nor construct- 
ive notice of them, unless he was bound by the facts appearing upon 
the records of the company. 

The condition of the corporation at this time may properly be con- 
sidered. The company was formed to develop the mine it had ob- 
tained from the incorporators. It owned the right upon certain 
conditions to the ore which might be produced. It had no working 
capital. It had the property, but not the means to make that prop- 
erty available. To obtain that capital, the proceedings detailed 
were inaugurated. We are constrained to construe the transaction 
for the sale of the shares as full paid as an appropriation by the 
shareholders and by the corporation of the unapplied crédit of |220,- 
000 to the 16,000 shares of stock contributed to the use of the com- 
pany, or to such of them as should be issued. This is cleai'ly so, 
and must in equity be so determined, because the shares to be issued 
and sold were to be issued and sold as fuUy paid and unassessable 
stock. To hold otherwise would be to assume a fraud upon the 
part of the incorporators and the corporation, which we are not at 
liberty to do. That such was the contemplation of the parties is 
also manifested by this: that two-fifths of the proceeds of the stock 
so to be issued and sold was to be paid to the shareholders, which 
would be alike fraudulent, unless they designed that the crédit of 
$220,000 to which they were entitled generally upon the stock should 
be applied upon the stock to be issued. The court below found that 
it did not appear that, of the 16,000 shares of stock so contributed, 
there was sold sufflcient to equal at their par value the sum of $220,- 
000, and that there was no proof that that sum would not hâve 
equaled the full par value of ail the stock sold. If we may not as- 
sume that no more stock was issued and sold than at its par value 
would equal the amount of the crédit to which the corporators were 
entitled, and which was appropriated to and in payment of the stock 
so contributed and sold, it cannot be said, in the absence of proof 
that more was issued, that one who bas in good faith purchased 
such stock as full paid can be held liable as for unpaid assessments 
upon the ground that the |220,000 of property received by the com- 
pany in part payment of the |1,000,000 of stock subscription had not 
been, and ought not to be, appropriated as payment to that extent 
upon the stock so donated to the company, and issued as fully paid 
stock. We are not called upon to détermine the légal resuit which 
would follow if it appeared that the 16,000 shares donated for sale 
if, in the judgment of the trustées, necessary for the purposes of the 
corporation, had in fact been ail issued and sold. This conclusion 
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Works no wrong to the creditors of the company, for their recourse to 
the original subseribers to the stock of the company remains un- 
impaired. ïhe cases of Clark v. Bever, 139 U. S. 117, 11 Sup. Ct. 
468, Fogg T. Blair, 139 U. S. 118, 11 Sup. Ct. 476, and Handlev y. 
Stutz, 139 U. S. 417, 11 Sup. Ct. 530, while differing in their facts 
from those hère appearing, are, nevertheless, in the discussion of the 
principles of law governing such transactions, strong to show the 
correctness of our conclusion. We are careful to observe that this 
case is ruled upon its peculiar facts, and that we do not mean to be 
understood as departing in any degree from the principle of law that 
unpaid subscriptions to the stock of a corporation constitute a trust 
fund for the benefit of creditors, which may not be given away or 
disposed of by it without considération or fraudulentlj-, to the préj- 
udice of creditors; and we withhold any expression of opinion upon 
the question whether a bona âde purchaser for value, and withoat 
notice, of stock issued as paid up, is liable for any part of the par 
value which may not hâve been in fact paid. 
The judgment will be afiSrmed. 



GERNER V. THOMPSON et al. 
(Circuit Court, D. Nebraslia. ilay 7, 1896.) 

1. National Banks— Action against Dirbctors— Rev. St. i; 53.B9. 

An action against the directors of a national bank under the provisions 
of Rev. St. § 5239, can l>e maintained only by a receiver of tlie bank; 
and an action by a private individual against such directors for damages 
arising from the making of false reports or other violations of the na- 
tional banking act can only be maintained as an action at the common 
law in the nature of an action of deceit. 

2. Samb — Necessity op Fokfeiture. 

It seems that to maintain a suit by the receiver of a national bank to 
enforce the liability of its directors, arising under the provisions of Rev. 
St. I 52.39, it must appear that a forfeiture of the cliarter of the bank has 
been adjudged by a court of the United States at the suit of tlie comp- 
troller of the eurrency, as provided in that section. Welles v. Graves, 
41 Fed. 459, reafîirmed. Hayden v. Thompson, 17 C. C. A. 592, 71 Fed. 
60, distinguished. Stephens v. Ovei-stolz, 43 Fed. 771, disapproved. 

Action for damages under provisions of section 5239 of tlie Revised 
Statutes. Submitted on demurrers to amended pétition. 

Webster, Rose & Fisherdick, for plaintifl. 

Charles O. Whedon and Deweese & Hall, for défendants. 

SHIRAS, District Judge. This action was originally brought in 
the district court of Lancaster county, in this state, and was thence 
removed to this court by the défendants on the ground that the con- 
troversy was one arising under the laws of the United States, in that 
the défendants were proceeded against as directors of the Cap- 
ital City Xational Bank, a corporation created under the statutes 
of the United States, and under the provisions of section 5239 of 
the Revised Statutes. The jurisdiction of this court can only be 
sustained upon the theory that the right of action is based upon the 
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provisions of the statutes of the United States, for, if it is based 
upon a common-law right of action, then the défendants did net hâve 
the right of removal to this court, for the reason that the requisite 
diversity of citizenship does not exist, and the défendants are rési- 
dents of the state of Nebraska. In Bailey v. Mosher, 11 C. C. A. 304, 
63 Fed. 488, the court of appeals for this circuit held that actions 
of this character, based upon the provisions of the national banking 
act, could be brought only in the name of the receiver. The facts in 
that case as averred in the pétition were that Bailey had been in- 
duced to loan to the Capital City National Bank the sum of |11,500 
in reliance upon the correctness of the officiai reports made by the 
directors to the comptroller of the eurrency, and published in the 
public newspapers, touching the condition of the bank, it being aver- 
red that thèse reports were intentionally falsified, that dividends 
had been paid when there were no earnings for the payment thereof, 
and that other violations of the banking act had been committed, 
whereby the plaintiff had been damaged in being induced to loan 
money to an insolvent bank. The court held that the pétition 
counted only on the provisions of the banking act, and not upon the 
common law, and therefore the action could not be maintained, be- 
cause it was not in the name of the receiver. The effect of this dé- 
cision, if I correctly apprehend its meaning, is that rights of action 
created by the provisions of the banking act are to be deemed part 
of the assets of the corporation, and as such are enforceable only by 
the receiver in case the bank has become insolvent; but rights of 
action arising at the common law, and growing out of transactions 
not injuriously affecting the capital stock or the interests of the 
shareholders at large, may be enforced by any one suiïering spécial 
injury thereby. Under the ruling of the court of appeals in Bailey 
V. Mosher, to maintain this action in its présent form it must be 
held to be an action at the common law in the nature of an action 
of deceit, in which event this court is without jurisdiction, because 
the défendants in that event did not hâve the right of removal; 
while, on the other hand, if the action is based upon the national 
banking act, it is not maintainable in the name of the présent plain- 
tiff. 

In the brief of counsel for plaintiff it is argued that the attack 
upon the jurisdiction is largely based upon the ruling made in the 
case of Welles v. Graves, 41 Fed. 459, and that this case has been 
in substance overruled by the court of appeals for this circuit in the 
case of Hayden v. Thompson, 17 C. C. A. 592, 71 Fed. 60. Although 
not necessary in the décision of the real questions arising in this 
case, it may not be out of place to call attention to the points ac- 
tually ruled on in Welles v. Graves, and the effect thereon of the 
subséquent décision of the court of appeals for this circuit, the more 
especially as there are pending in this court a number of cases aris- 
ing out of the failure of national banks. Welles was the receiver 
of the Commercial National Bank, and as such he brought an ac- 
tion at law against Graves et al., who were the directors of the bank, 
the action in express terms being based upon the provisions of 
section 5239 of the Eevised Statutes. The pétition contained 55 
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separate counts, 9 of wMch charged that the défendants, as di- 
rectors, had on nine différent dates declared dividends of 5 per cent, 
upon the capital stock, and caused tlie same to be paid to the sharo- 
holders, when in fact there had been no earnings, and the debts ex- 
ceeded the assets. The remaining 46 counts chargea violation of 
section 5200, which provides that the liabilities of any person, Com- 
pany, or corporation shall not exceed one-tenth part of the capital 
stock of the bank. In ruling upon the démarrer to the pétition, I 
reached two conclusions, — the one that, to maintain suits by the re- 
ceiver to enforce the liability of directors arising under the provi- 
sions of section 5239, it must appear that a forfeiture had been ad- 
judged by a court of the United States, as under the provisions of 
that section directors could be held personally liable only for such 
acts as would work a forfeiture of the charter; and, secondly, that 
the proceeding should be in equity, and not at law. In the course 
of the opinion given in that case I pointed out the difflculties that 
would arise if it should be held that any person could maintain ac- 
tions at law or in equity to enforce the liability imposed upon di- 
rectors by section 5239. As I construe the décision of the court of 
appeals in Bailey v. Moslier, supra, and Stuart v. Hayden, 18 C. C. 
A. 618, 72 Fed. 402, it is therein held that, after the appointment of 
a receiver, he is the only party who can maintain an action against 
the directors for damages resulting from violations of section 5239. 
And to the same efîect is the ruling of the suprême court in Hornor 
V. Henning, 93 U. S. 228. The décision in the latter case, as well as 
the reasoning in Hayden v. Thompson, fully support the conclusion 
reached in Welles v. Graves that proceedings of the nature of that 
set forth in that case should be in equity, and not at law. Thus it 
appears that the rulings made in Welles v. Graves hâve been sua- 
tained in ail but the one particidar, to wit, the one touching the 
necessity of procuring a judgment of forfeiture of the franchise of 
the corporation as a basis for enforcing the statutory liability of 
directors created by the provisions of section 5239. So far as I am 
now advised, this question had not been passed upon or decided by 
the court of appeals in this circuit, nor by the suprême court. The 
assumption that the décision in Hayden v. Thompson is at variance 
with, and therefore overruled, the view on this question held in 
Welles V. Graves, is not well founded. In the former case, Hayden, 
as receiver, sued the shareholders in the bank to recover sums of 
money paid them as dividends, when noue had been earned. The 
court of appeals held that the proceeding was not based upon sec- 
tion 5239, which was self-evident, but was founded upon the équi- 
table principle that in case of the wrongful diversion of trust funds 
the same may be pursued and recovered for the benefit of the trust. 
Thus it is said in the opinion in that case: 

"This is a suit, we repeat, to recover diverted trust funds. It rests upon no 
Btatute or act of congress. Its foundation lies deeper. It rests on the fun- 
damental principle of equity that he who has received money s impressed 
with a trust, without considération, ought to and must restore them." 

In other words, Hayden v. Thompson was a bill in equity against 
the shareholders of a bank to recover money paid them as dividends 
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when none had been earned, and which money formed part of the 
assets of the bank, and to which the creditors were equitably en- 
titled in préférence to the shareholders ; whereas in Welles v. 
Graves the action was based solely upon the provisions of section 
5239, being brought against the directors of the bank for liabilities 
created by that section. In the former case the question whether a 
forfeiture of the charter of the bank was a prerequisite to the main- 
tenance of an action against the directors could not possibly arise, 
and it was expressly stated in the opinion that: 

"It is not a suit to recover damages from tlie directors for a violation of 
tlie national banking act, under section 5239; lience tlie arguments presented 
and the authorlties cited at lengtli to show that complainant has not prop- 
erly proceeded to enforce the liabilities imposed by thèse sections requlres no 
considération at our hands." 

It thus clearly appears that the décision in Hayden v. Thompson 
does not apply to or affect tlie conclusion reached in Welles v. 
Graves upon the question of the need of obtaining a judicial for- 
feiture of the charter of the bank before proceeding against the di- 
rectors under the provisions of section 5239, and, as already said, I 
am not advised that the court of appeals or the suprême court hâve 
had occasion to rule upon this question. 

In the case of Stephens v. Overstolz, 43 Fed. 771, the question was 
considered and decided by Judge Thayer, the opinion given by Judge 
Thayer being concurred in by Mr. Justice Miller; the same being 
stated as follows: 

"On the hearing upon the demurrer we expressed the opinion, and further 
considération of the subject has strengthened the conviction, tiiat the right 
to recover, under section 5239, of a bank director, the damages sustained in 
conséquence of an excessive loau under section 5200, is in no wise affected 
by tlie faet that the comptroller has or has not procured a forfeiture of the 
charter. According to our view of section 5239, two results, in no respect 
dépendent upon each otlier, may follow the making of an excessive loan; that 
is to say, the comptroller may, if he thinks proper, proceed to hâve the charter 
revoked, alleging the excessive loan as a violation of law; but whether he 
does so or not, a director of the bank, who knowiugly participâtes in or as- 
sents to the loan, may be compelled to make good whatever damages resuit 
to the bank from making the same. This seems to us to be the obvions mean- 
ing of the law." 

Thus we hâve clearly stated the exact question under considéra- 
tion. It must be borne in mind, as is well stated in Hayden v. 
Thompson, that the provisions of section 5239 do not preclude the re- 
ceiver of a national bank from availing himself of ail rights and 
remédies existing under the principles of the common law or of 
equity for the protection of the creditors of a bank ; but this section 
is intended to croate additional liabilities on part of the directors. 
What liability does it in fact créa te? The section is as follows: 

"If the directors of any national banking association shall knowiugly vio- 
late or knowingly permit any of the oflicers, agents or servants of the asso- 
ciation to violate any of the provisions of this title, ail the rights, privilèges, 
and franchise of the association shall be thereby forfeited. Such violation 
shall however be determined and adjudged by a proper circuit, district or 
territorial court of the United States, in a suit brought for that purpose by 
the comptroller of the currency in his own name, before the association shall 
be declared dissolved and in cases of such violation, every director who par- 
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ticipated in or assented to the same shall be held liable in his personal and 
individual capacity for ail damages whicli the association, its sbareliolders, 
or any otlier person. shall hâve suffered in conséquence of such violation." 

In the opinion in Stephens v. Overstolz, already cited, it is said: 
"According to our view of section 5239, two results, in no respect dé- 
pendent upon eacli otlier, ma}' follow the making an excessive loan;" 
that is, from one act two results maj follow, to wit, a light to for- 
feit the charter at the suit of the comptroller, and a right to hold the 
directors personally liable; but both thèse rights are dépendent 
upon the one act, to wit, a violation of some provision of title 62 of 
such a character as to justify a forfeiture of the charter. Can it 
be successfuUy maintained, that under the provisions of section 5239 
the directors may be held personally liable for an act wliich would 
not justify a forfeiture of the charter? The intent of the section is 
to déclare that if the directors knowingly violate, or knowingly per- 
mit the violation of, the provisions of title G2, two results may fol- 
low, — the one the forfeiture of the charter, the other the liability of 
the directors for the damages. The section does not déclare that in 
ail cases of violation of the provisions of title 02 the directors shall 
be personally liable, but it expressly limits the liability to "cases of 
such violation" which cannot be construed to include any violation 
not within ihe preceding parts of the section. Herein lies, in my 
judgment, the vital point in tliis inquiry. If it be true that under 
section 5239 directors are made liable to respond in damages for 
doing or permitting the doing of acts which would not be sufficient 
ground for forfeiting the charter of the bank, then the view enter- 
tained in Welles v. Graves is without foundation. If, however, the 
liability created by that section is limited to those acts which would 
warrant the forfeiture of the charter, then it seems to me that as a 
foundation for proceeding against the directors the forfeiture must 
be adjudged at the suit of the comptroller. The section expressly 
déclares that the détermination of the question whether acts justify- 
ing the forfeiture hâve been done can only be had in a court of the 
United States. No other tribunal is compétent to liear, détermine, 
and adjudge that question. How can it be legally known or de- 
termined that acts justifying a forfeiture of the charter hâve been 
done except by an adjudication to that efîect by the proper fédéral 
court? The provision of the section is not that the decree of disso- 
lution shall be awarded only by a fédéral court, but that "such viola- 
tion shall, however, be determined and adjudged by a proper circuit, 
district, or territorial court of the Unitecl States in a suit brought 
for that purpose by the comptroller of the currency in his own name, 
before the association shall be declared dissolved." In other words, 
in order to ascertain and détermine whetlier any violations of title 
02, within the meaning of section 5239, hâve been committed, it is 
necessary that the hearing be had before a fédéral court in a suit 
brought by the comptroller of the currency in his own name. If 
upon that hearing it is determined and adjudged that the directors 
of the bank hâve knowingly done or hâve knowingly permitted the 
doing of acts in violation of the provisions of title C2, then two re- 
sults will flow from such détermination: First, the association may 
v.74F.no.l — 9 



130 74 FEDERAL REPORTER. 

be declared to be dissolved; and, second, the directors who par- 
ticipated in or consented to the doing of the acts thus ascertained 
and determined to be in yiolation of the prciasions of title 62 may be 
held liable for the damages resulting therefrom. 

To illustrate the view I am now advocating, suppose in the case of 
an insolvent national bank the receivers should sue the directors on 
the ground that they had participated in certain violations of the 
banking act, and were, therefore, liable, under the provisions of sec- 
tion 5239, for the damages caused thereby, the suit being brought in 
a given fédéral court; suppose the comptroUer should bring suit 
in the same court under the provisions of section 5239, and should 
déclare on the same acts as grounds for dissohing the association, 
and, that proceeding being ârst heard, it should be adjudged by the 
court that the alleged acts had not been done, or, if doue, were not 
of such a nature as to justify a forefeiture of the charter, — would 
the same court be justified in again hearing the same question in 
the suit betvv^een the receiver and the directors? Would the court 
be justified in holding that, while the acts were not such as to justify 
the forfeitures of the charter under the provisions of section 5239, 
they were such that under that section the directors were liable in 
damages ? Suppose the comptroller should bring a proceeding in 
the fédéral court, under section 5239, for a forfeiture of the charter, 
and the receiver should sue the directors in the state court, alleging 
the same act as grounds for holding the directors personally liable; 
suppose in the state court the judgment was against the directors on 
the ground that the acts charged against them were such as would 
justify the forfeiture of the charter, but in the fédéral court it was 
adjudged that the acts were not such as to justify a forfeiture of 
the charter under the provisions of section 5239, — how could the 
directors prevent the enforcement of the judgment rendered against 
them in the state court? Yet to enforce it would be to hold that 
under the provisions of section 5239 the directors could be made 
personally liable for acts which it had been legally determined were 
not such as to jastify a forfeiture of the charter. Thèse are some 
of the difftculties necessarily involved in the view of the statute taken 
in Stephens v. Overstolz, supra, and to escape which I advanced the 
view found in Welles v. Graves, supra, to the effect that the proper 
mode of procédure under the provisions of section 5239 was for the 
comptroller, when in liis judgment the interests of the association, 
the shareholders, and the creditors, or any of them, would be ad- 
vanced by so doing, to institute proceedings in the propar fédéral 
court to hâve it judicially determined and adjudged whether such 
violation of title 62 had been committed or permitted by the di- 
rectors as would justify a forfeiture of the charter. This adjudica- 
tion being had, then the receiver, under the direction of the comp- 
troller, could proceed to enforce the personal liability of such of the 
directors as had participated in the wrongdoing. This mode of pro- 
cédure is in substantial accorl with the rule adopted by the su- 
prême court in Kennedy v. Gibson, 8 Wall. 498, for the enforcement 
of the individual liability of the shareholders under the provisions 
of section 5151 of the Eevised Statutes. There is nothimg in that 
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section that expressly déclares that action must be taken by tlie 
comptroller before the receiver can sue the shareliolders, yet the su- 
prême court held that "this action on bis part was indispensable 
wbenever the personal liability of the stockholders is sought to be 
enforced, and must précède the institution of suit by the receiver." 
If action on part of the comptroller is an indispensable prerequisite 
to enforcing the liability of the shareholder under section 5151, why 
is not action on his part also indispensable when it is sought to 
fasten individual liability on the directors under the provisions of 
section 5239, when the express déclaration of the section is that 
directors shall be liable who aid in such violations of title 62 as will 
sustain or justify a dissolution of the association, it being also ex- 
pressly declared that the détermination of the question whether such 
violations hâve in fact occurred can only be had by a suit brought 
by the comptroller in some fédéral court? As pointed out in Welles 
V. Graves, the adjudication had in a proceeding brought by the comp- 
troller in a fédéral court, that certain violations of title 62 bave 
in fact happened, and that they are of a nature to warrant the dis- 
solution of the association, will preclude the necessity of re-examin- 
ing those questions in the suit against the directors, and in that 
suit the question will be whether the défendants, as directors, par- 
ticipated in or knowingly permitted the ascertained violations, and, 
if so, what damages are to be awarded against them. I hâve thus 
restated the views I hold upon this gênerai subject. It may be that 
when the question cornes before either the suprême court or the 
court of appeals the ruling may be adverse to the view thus ex- 
pressed, but, as I understand the facts, the question is an open one, 
and, until finally settled by an appellate tribunal, the safer course 
is to secure action by the comptroller, and an adjudication of the 
question by a compétent court. In the particular case now before 
the court it does not appear that this court has jurisdiction for the 
reason stated, and the case must therefore be remanded. 



GILKINSON V. MILLER. 

(Circuit Court, N. D. New Yorli. May 8, 1896.) 

BoNA FiDE PuRCEASBK— -New York Code Cit. Proc. j5 2628. 

One S., a résident of New York, died, in December, 1870, leaving a will, 
by which slie devised certain land in New York to plaintiff, who was then 
an infant. One J. S., tbe son and heir of S., objected to the probate of 
the wiU, on the ground that S. was incompétent. ïhere was a contest. 
to which the exécuter of the will and .1. S. were the only parties, and 
an extended hearing, at the end of which probate of the will was refused, 
the papers in the proceeding, including the testimony and the original 
will, remaining on flle in the surrogate's court. J. S. entered into pos- 
session of the land, and held It until April, 1894, when he sold it to de- 
fendant for its market value. When défendant purchased he caused the 
title to be examined by his attorney, who inspected, among other things, 
the papers in the will contest, on flle in the surrogate's court. Défendant 
had, at the time, no actual notice of plaintifC's rights, but neither he nor 
his attorney made any inquiry in respect to the same, though plaintlft 
was easily accessible. More than four years after the death of S. plain- 
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tiff brought an action against défendant to recover the land. The New 
York Code of Civil Procédure provides (section 2628) tliat tlie title of a 
bona fide purcliaser for value from tlie lieir of one wlio dies seised of 
real property shall not be afCected by a devise ttiereof, made by tlie latter, 
unless, within four years from the testator's death, the will is admitted 
to probate, or established by the judfrment of a court. Held, that défend- 
ant, having had actual notice of a will conveying the property away from 
the heir at law, was not a bona flde purchaser, within the meaning of 
this statute, and plaintitï's action was not barred thereby. 
2. Infancy— Releasiî by Infant — Disaffirmanoe. 

Before plaintifE became of âge, J. S. paid to her $1,000, and took from 
her a writing, acknowledging the receipt of that sum "in full settlement 
of ail claims aud demanda * * * against S., deceased, in her lifetime, 
and against the estate of aaid deceased." PlaintifC's action to recover 
the land was brought about 13 years after she became of âge. Held, 
that such action was not barred by her acceptance of the $1,000, or by 
the writing signed by her. 

This is an action of ejectment. The plaintiff, who is a résident of 
îJew Jersey, seelis to oust the défendant from the possession of cer- 
tain real property situated in the city of Troy, commonly known as 
"122 Congress street." 

Prior to the 14th of December, 1876, the property was owned by one Eliza- 
beth Shappo, who on that day, departed this life, leaviug a last will and 
testament by which said property was devised to the plaintiff, who was then 
an infant. The surrogate of Rensselaer county refused to admit said will to 
probate, and the said property remained in the possession of John A. Shappo, 
a son of the testatrix, until April, 1894, when he sold it to the defeodant who 
jiaid the market value therefor. A similar cause, arising as to another parcel 
of real estate, was tried before the court and a jury and the jury found that 
at the time of making the said will the said Elizabeth Shappo was of sound 
disposing mind and memory, and the will valid. The présent action cornes 
on for trial upon the following agreed statement of facts: 

(1) The défendant admits for the purposes of the trial the allégations of 
the complalnt. 

(2) The will of Elizabeth Shappo referred to in the complaint was offered 
for probate by the executor therein named in December, 1876, in the surro- 
gate'a court of Rensselaer county where Elizabeth Shappo resided at the time 
of her death. Objections to the probate of said will, upon the ground that 
said Elizabeth Shapi>o was incompétent to make a will, were filed by John 
A. Shappo her only heir at law, and after a contest lasting several months, 
said surrogate's court refused probate to said will, and a decree was entered 
accordingly on Februai-y 14, 1878. That the papers in said proceeding in- 
cluding the testimony taken, and the original will of said Elizabeth Sliappo 
hâve been on file in said court since the rendition of said decree of February 
14, 1878. 

(8) Said John A. Shappo claiming as heir at law of said Elizabeth Sliappo 
entered into the possession of the real estate doscribed in the complaint 
being of the value of $9,000 and held undisturbed possession thereof until 
April 18, 1804, when he sold same to défendant Justus Miller. That said 
John A. Shappo received the rents and profits thereof from the time of fhe 
death of said Elizabeth Shappo until April 19, 1894, which rents and profits 
amounted to $500 per annum. 

(4) On April 19, 1894, John A. Shappo sold said premises to défendant 
Justus Miller for a full aud adéquate considération equal to the market value 
of the property, paid in casii by the said Miller on the sale of the property to 
him, and the deed delivered to him was a warranty deed. 

(5) When Mr. Miller purehased said real estate he resided in the city of 
Troy. Before mailing said purchase he retained Irving Hayner a reputable 
lawyer of that city to examine the title to said premises. That said Irviug 
Hayner examined the record title as shown by the records of Rensselaer 
county, including the papers on file in the surrogate's court as aforesaid, 
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and prepared and delivered to Miller an abstraet of tltle to said promises 
which abstraet was oft'ered In évidence on the trial of the case of Mahn v. 
Miller et al. in this court in January, 1896, and wliicli will be produced upon 
the trial of this action and read in évidence as a part ot this stipulation. 
Said Ii-ving Hayner stated orally to Mr. Miller that in his opinion the title 
tlms acquired by him was good. Mr. Miller at that time had no actual notice 
of plaintiff's rights. 

(6) That neitlier Mr. Miller nor Mr. Hayner, his attorney at the time when 
Mr. Miller took title to said premises made any inquiry touching plaintiff's 
rights to said premises further than as abvive stated. 

(7) At said hearing before the surrogate's court in the matter of the probate 
of the alleged will of Elizabeth Shappo the executor named in the will ap- 
peared on the one side, and said John A. Shappo the only alleged heir at law 
and next of kin solely represented the other side, except that one Maurice 
Barron who made some pretensions to being the husband of the deceased, 
was heard by counsel without any order regularly entered allowing him to 
intervene in the case. 

(8) At the time of the death of Elizabeth Shappo the plaintiffi Elizabeth 
Gilkinson, who was a nièce of said Elizabeth Sliappo and then named Eliza- 
beth Mahn, was a résident of the state of New York. ïhat in the year 1878 
she married John K. Gilkinson and removed to Hoboken, in the state of New 
Jersey where she has ever since resided. 

(0) Said Elizabeth Gilkinson was bom on the 27th day of January, 1861, 
and became 21 years of âge on the 27th day of January, 1882. 

(10) Shortly after the décision of the surrogate adverse to the probate of 
the will John A. Shappo delivered to Catherine Mahn, the mother of the plain- 
tlff, in behalf of the plaintiff dis note for $1,000 payable when she should be- 
come 21 years of âge which sum was to be pald to her in considération of an 
agreement upon her behalf that she would upon beeoming 21 years of âge re- 
lease ail her claim to any property left by Elizabeth Shappo, deceased. 

(11) On the 27th day of June, 1881, said John A. Shappo paid to plaintiff 
the sum of $1,000 and .she thereupon executed and delivered to him an instru- 
ment of which the following is a copy: 

"Received of John A. Shappo one thousand dollars in full settlement of ail 
claims and demands of any name and nature which I hâve or ever had 
against Elizabeth Shappo late of the city of ïroy, deceased, in her lifetime 
and against the estate of said deceased. Elizabeth Gilkinson. 

"Dated New York, June 27, 1881." 

(12) Ever since the death of Elizabeth Shappo said John A. Shappo has 
been a lawyer residing in said county of Rensselaer. 

(13) Said Elizabeth Gilkiuson executed said instrument on June 27, 1881, 
without the beneiit of any légal advice and without knowledge that the de- 
cree rendered by the surrogate of Ilenssolaer county on the contest above re- 
ferred to would affect her title to said real estate under the will of Elizabeth 
Shappo. 

(14) There has been no communication of any kind between said Elizabeth 
Gilkinson and said John A. Shappo since said June 27, 1881. 

A. Walker Otis, for plaintiff. 
Charles E. Patterson, for défendant. 

COXE, District Judge. Two questions of law are presented. 
First. Is the cause of action barred by section 2628 of the New York 
Code of Civil Procédure? Second. Is it barred by the acceptance by 
the plaintiff, while yet an infant, of tlie sum of |1,00() in full settle- 
ment of ail claims against Elizabeth Sliappo or her estate? 

Section 2628 provides, in substance, that the title of a bona flde 
purchaser for value from the heir of a person who died seised of 
real property, shall not be affected by a devise of the property 
made bj the latter, unless within four years from the testator's 
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death, the will is admitted to probate or established by thé judgment 
of a compétent court. It is agreed on ail hands that this section 
is applicable, provided the défendant was a bona flde purchaser. 
It is conceded in the brief submitted for the défendant, that he 
knew of Elizabeth Shappo's will. He knew, therefore, or might 
hâve known, that the property which he was about to purchase 
had, in clear and explicit language, been devised by its owner to 
the plaintiff who was at that time an infant. In short, he knew 
that if the will was valid, the title was in the plaintiff and not in 
John A. Shappo. Knowing so much it was his duty to know more. 
He could easily hâve put himself in communication with the plain- 
tiff. A single question addressed to her would hâve disclosed the 
entire situation. He chose not to ask it. He preferred to shut his 
eyes and take the risk, hoping that rights which had remained dor- 
mant so long, would continue to remain so. When the défendant 
took the deed, the plaintiff, and not Shappo, was the true owner of 
the property. The défendant was possessed of sufûcient informa- 
tion at the time to put him on inquiry. He had but to ask and he 
would hâve learned the whole truth. His carelessness in this re- 
gard led him into the dilemma. The plaintiff has been guilty of no 
fault and she should not lose her property through the fault of 
others. The section of the Code in question, cannot be construed 
to protect one who had actual notice of a will conveying the property 
away from the heir at law. 

The authorities which are controlling upon this court, seem very 
clear in holding, that the défendant was not a bona fide purchaser. 
In Brush v. Ware, 15 Pet. 93, the court, at page 112, say: 

"The law requires reasouable diligence in a purchaser to ascertain any de- 
fect of title. But when such defect is brought to his knowledge, no Incon- 
venience will excuse him from the utmost scrutiny. He is a voluntary pur- 
chaser; and, having notice of a fact, which casts doubt upon the validity of 
his title, are the rights of innocent persons to be prejudieed through his négli- 
gence?" 

See, also, Félix v. Patrick, 145 TJ. S. 317, 12 Sup. Ct. 862; Eeed 
V. Gannon, 50 N. Y. 345; Ellis v. Horrman, 90 N. Y. 466. 

The second of the above questions, must also be ruled in plain- 
tiff's favor upon the authority of Sims v. Everhardt, 102 U. S. 300, 
where the plaintiff not only gave a formai deed, but accompanied 
it with a written statement, that she was of full âge at the time. 
She recovered, although she did not disafiirm her deed until nearly 
21 years after she attained her majority, the suprême court ob- 
serving: 

"We think the prépondérance of authority is that, in deeds executed by 
infants, mère inertness or silence, continued for a period less than that pre- 
scrlbed by the statute of limitations, unless accompanied by affirmative acts, 
manifesting an intention to assent to the conveyance, will not bar the in- 
fant's right to avoid the deed." 

This case was much stronger for the défendant than the case at 
bar. Hère there was no formai conveyance of the land and no 
adéquate considération. The paper relied on, is merely a release of 
claims against Elizabeth Shappo and her estate, it conveys nothing, 
it is a receipt. It was disaflflrmed in about 13 years after the plain- 
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tifl: became of âge. See, also, cases cited in note to Wells v. Seixas, 
24 Ftd. 82. 

This cause, no matter how decided, is one of unusual hardship. 
This faet is fully recognized by the court. The law, imperfect and 
inadéquate as it is in such cases, aims to protect those who, in légal 
contemplation, are regarded as ignorant and helpless, rather than 
those who are fully able to protect themselves and whose misfortune 
may be imputed to their own want of care. 

The plaintiff is entitled to the judgment demanded. 



NEWTON NAT. BANK et al. v. NEWBEGIN. 

(Circuit Court of Appeals, Eightli Circuit. April 17, 1890.) 

No. 712. 

t. Fhaud— Diligence— Question for Jury. 

While the N. Bank was in embarrassed circumstanees, plaintiff was In- 
duced, by tlie fraudulent misrepresentations of its cashier, to subscribe, 
in May, 1890, for 62 stiares of a proposed increase of its capital stock, 
and to pay in a large sum of money tberefor. In the foUowing November 
the bank failed, and plaintiff, who lived at a distance, in another state, 
receiving then his first intimation that anything was wrong, proceeded to 
make inquiries, and, as a resuit, instituted proceedings before the comptrol- 
1er of the currency to hâve the stock standing in his name declared void, 
and himself not a stockholder. Thèse proceedings failing, he took steps 
In May, 1891, to hâve a bill filed to rescind his subseription. At the re- 
quest, however, of parties who were trying to reorganize the bank, he 
consented to withdraw such suit, and surrender his stock to be canceled, 
upon an express agreement that it should be without préjudice to his right 
to sue the bank for the fraud by which he had been induced to subscribe 
and pay his money therefor. Plaintiff did not participate in the reorgani- 
zation, and consistently maintained that he was not a stockholder, and 
that the bank was liable to him for the money paid. Upon the reorganiza- 
tion the creditors of the bank accepted in settlement a payment in cash, 
and certain eertiticates of indebtedness. In November, 1891, plaintiff 
brought this action against the bank to recover the money paid by him, 
as a deposit. In December, 1892, the bank failed again. Helâ, tliat the 
questions whether the plaintiff exercised reasonable diligence in discov- 
ering the fraud, and in electing to cancel his subseription when he became 
aware of it, could not be decided as questions of law, but were properly 
submitted to the jury, whose finding that he did exercise such diligence 
was conclusive. 

3. Corporations — Subscription to Stock — Rescinding — Insolvenct. 

Belâ, further, that, under the circumstanees of the case, the occurrence 
of the insolvency of the bank before the commencement of plaintiff's ac- 
tion did not preclude him from rescinding his subseription and recovering 
back the money paid for his stock. 

8. Samk. 

It seems that when a subseription to the stock of a corporation is clearly 
shown to hâve been procured by fraud, and no long time bas elapsed 
Bince the subseription, the subscriber bas not actively participated in the 
management of the corporation, there bas been no want of diligence in 
discovering the fraud or taking steps to rescind, and no considérable 
amount of corporate indebtedness has been incurred, since the subserip- 
tion, which remains unpaid, the stockholder should be permitted to 
rescind his subseription as well after as before the corporation ceases to 
be a going concern. 
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In Error to the Circuit Court of the United States for tlie Dis- 
trict of Kansas. 

C. S. Bowman (Oliarles Bûcher was witli liim on the briefi. for 
plaintiffs in error. 

S. R. Peters and Henry Newbegin (John C. Nicholson was with 
them on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. Tliis case was hère at a former term, 
on a writ of error that was sued ont by Henry Newbegin, the prés- 
ent défendant in error. î^ewbegin v. Bank, 27 U. S. App. 712, 14 
C. C. A. 71, and 66 Fed. 701. After the reversai of the former judg- 
ment, it was tried a second time before a jury; and Newbegin, who 
was the plaintiff below, recovered a verdict and judgment. To re- 
verse that judgment, the Newton National Bank of Newton, Kan., 
and John Watts, its receiver, who were the défendants below, hâve 
brought the case hère by a second writ of error. In his complaint 
or pétition, which was filed Noveraber 9, 1891, the plaintiff charged, 
in substance, that the défendant bank vyas indebted to Mm in the 
sum of 16,683.60 for money lent and advanced to it at its request, 
the same being a deposit made with said bank on May 26, 1890, 
which sum it had promised and agreed to repay to the plaintiff on 
demand; that a demand for the return of said money was made 
prior to November 1, 1891; and that the défendant bank had failed 
and refused to comply therewith. The défendant filed the following 
answer to said complaint: 

"Now cornes the défendant the Newton National Bank, * * * and, 
for its answer to the pétition of the plaintiff, dénies each and every allégation, 
matter, and thing therein contained. Said défendant, further answering, 
says that on or about May 26, 1890, said plaintiff did deposit $6,68;{.60 with 
said défendant for a spécial purpose, to wit, to purchase and pay for 02 
shares of the capital stock of said bank, and that aftei'wards said sum of 
money so deposited as aforesaid was, at the spécial instance and direction 
of said plaintiff, and with his assent and approval, disposed of and appro- 
priated by said défendant in pas'ment for said 62 shares of the capital stock 
of the défendant bank. Wherefore said défendant prays for a judgment 
for costs." 

To the foregoing answer the plaintiff replied, in substance, that 
about the month of May, 1890, the défendant bank, being then in 
embarrassed circumstances, invited subscriptions to a proposed in- 
crease of its capital stock from $100,000 to f 200,000; that such sub- 
scriptions were invited for the fraudulent purpose of replacing a por- 
tion of the original capital of the bank that had become greatly im- 
paired ; that the plaintiff was a résident of the city of Défiance, state 
of Ohio; that he was induced to subscribe for 62 shares of said in- 
creased stock, and in payment therefor to deposit the sum of |6,- 
683.60 with the défendant bank, by means of certain false and fraud- 
ulent représentations that were made to him by the cashier of said 
bank touching its flnancial condition and solvency. The représenta- 
tions so made were set forth in détail in the reply. The plaintiff 
averred that he made the deposit aforesaid on May 26, 1890; that 
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62 shares of stock in said bank were issued to him on July 22, 1890; 
that he did not discover the fraud that had been perpetrated until 
late in the fall or early winter of tbe year 1890, whereupon he de- 
manded from the défendant bank a return of the money that had 
been deposited with it, which demand was refused; that he subse- 
quently returned to said bank the certificates of stock that had been 
issued to him, indorsing thereon that they were "returned for can- 
cellation"; that the défendant bank received and accepted said cer- 
tificates; and that it thereby became estopped and precluded from 
asserting that the plaintifE had assented to the appropriation of said 
money so deposited in payment for stock, as was alleged in its an- 
swer. On thèse issues the case was tried to a jury, which returned 
a verdict in the plaintifE's faror for the full amount claimed in his 
pétition. 

The défendants below, who are the plaintiffs in error hère, hâve 
conceded in this court that the plaintiff was induced by false and 
fraudulent représentations to become a purchaser of 62 shares of 
stock in the défendant bank. No controversy, therefore, arises over 
that issue. The défendants contend, however, that the plaintiff can- 
not recover, and that the court should hâve directed a verdict in 
their favor on the following grounds: First, because the plaintiff 
was not diligent in discovering the fraud that had been practiced, 
and because he was not sufflciently prompt in rescinding his sub- 
scription after discovering the fraud; and, second, because the in- 
solvency of the bank is a bar to a recovery for the fraud practiced 
upon the plaintiff in inducing him to become a subscriber for stock. 
Thèse are the main propositions on which the défendants below ap- 
pear to hâve relied to defeat a recovery, and they are the principal 
questions that hâve been discussed on the présent appeal. 

The flrst of thèse propositions, in our judgment, is untenable. 
The plaintiff had nO reason to suppose that a fraud had been perpe- 
trated until the bank failed, on November 25, 1890; and it is most 
likely, we think, that some time elapsed after the failure before he 
was fully advised of the flnancial condition of the bank in May, 
1890, when he was induced to make his subscription. The plaintiiî 
resided in Ohio, and much, if not ail, of the information which he 
sought to obtain relative to the affairs of the bank in May, 1890, 
had to be acquired by correspondence. In the course of his inquiries 
relative to the condition of the bank, lie learned for the flrst time 
that the stock certificates which he held had been issued before the 
corporation had acquired the requisite authority from the comp- 
troller of the currency to increase its stock. This information led 
him to make a prolongea effort to obtain a décision from the comp- 
troller of the currency to the effect that he was not a stockholder, 
and that the stock standing in his naine was utterly void. After 
the comptroller had declined to tlius décide, the plaintiff took immé- 
diate steps to bring a suit against Ihe défendant bank for the pur- 
pose of rescinding liis stock subscription on tiie ground of fraud, 
and for the purpose of recovering the aniouut of lii;s di-posit. A bill 
of that chara<'ter was preparrd in ;);ii(), ;ind was Kcrit to Kansas 
some time in May, 1891, to lie iliere uKd. lUf.r.'e it had licen fikd, 
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however, représentations were made to the plaintiff by Messrs. Ives 
and Philbrick, who represented other stockholders of the bank, to 
the effect that his attitude with respect to the shares of stock then 
standing in his name upon the books of the bank was preventing a 
reorganization of the bank and a resuraption of business. When 
such représentations were made in behalf of the other shareliolders, 
a scheme to reorganize the bank with a reduced capital of $100,000 
was then well advanced, and was subsequently consummated. The 
bank resumed business on July 1, 1891, with a reduced capital of 
1100,000, but failed a second time on December 15, 1892. When the 
plaintiff was appealed to by other shareholders to take no action that 
would prevent a reorganization of the bank by them, he supposed 
that a suit had been commenced by his attorney in Kansas to cancel 
his subscription. He accordingly replied to Messrs. Ives and Phil- 
brick as follows: 

"Défiance, Ohio. May 29, 1891. 
"Ives & Philbrick, Wasliington, D. C: The 62 shares may be taken out 
of court on express condition that I am held free from ail llability, and suit 
go on without préjudice to my recoyery as a depositor against the bank, 
which shall appear In the suit instead of the receiver, If ail cannot agrée on 
other terms hereafter. Henry Newbegin." 

Subsequently, on July 27, 1891, the plaintiff transmitted the cer- 
tificates representing the 62 shares of stock now in question to the 
président of the défendant bank. The stock was so transmitted to 
the bank at its instance, to enable it to perfect the scheme of re- 
. organization. It furthermore appears that the stock was delivered 
to the bank under an agreement that it should be accepted and 
canceled without préjudice to the plaintiff's right to main tain a suit 
against the bank on account of the alleged fraud whereby he had 
been induced to become a subscriber for the same. During the pe- 
riod which elapsed between the flrst failure of the bank and the com- 
mencement of this suit, in November, 1891, the plaintiff, on several 
occasions, notifled the officers of the défendant bank that he was 
uot a stockholder therein, that he declined to be treated as a stock- 
holder, and that he should hold the bank responsible for the fraud 
that it had nerpetrated in inducing him to become a subscriber to 
its stock. Moreover, the testimony shows that he took no part in 
the scheme to reorganize the bank, and that he notifled those who 
solicited him to join in the reorganization, by paying an assessment 
on his stock, that he would waive none of his rights, that he would 
not pay the assessment, and that, for ail purposes of reorganization, 
those concerned in the scheme niust consider the shares of stock 
which stood in his name on the books as canceled. So far as the 
évidence before us discloses, the plaintiff consistently maintained 
that he was not a shareholder, and that the bank was liable to him 
for the amount of money which he had paid on account of his sub- 
scription. In view of the facts and circumstances to which we hâve 
thus briefly adverted, we think it clear that the questions whether 
the plaintiff exercised reasonable diligence in discovering the fraud, 
and in electing to cancel his subscription after he became aware 
that he had been defrauded, were properly submitted to the jury, 
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and that tlie verdict on thèse issues must be accepted as conclusive. 
Questions such as thèse are usually questions for the jury. Courts 
of law cannot undertake to décide them, as questions of law, when 
any doubt is raised by the testimony as to whether a person has ex- 
ercised proper diligence. We thinlc that the record now before us fails 
to show that any act was done or performed by the plaintiiî, subsé- 
quent to the discovery of the fraud, wliicli would hâve warranted 
the court in declaring, as a matter of law, that the plaintiff had 
elected to aflirm his sulîscription ; and we think it equally clear that 
the jury were entitled to détermine whether the plaintiiî was guilty 
of any want of diligence, either in discovering the fraud, or in notify- 
ing the défendant bank of his intention to rescind, or in bringing a 
suit for that purpose after the fraud was discovered. 

A more important question, to be next considered, is whether the 
circuit court siiould hâve directed a verdict for the défendants on the 
ground that the insolvency of the défendant bank, occurring before 
the suit was filed, precluded the plaintiiî from rescinding his stock 
subscription. It has become the settled rule in England, since the 
décision in Oakes v. Turquand, L. E. 2 H. L. 325, 344, that a suit to 
rescind a stock subscription on the ground of fraud cannot be main- 
tained by a stockholder, no matter what diligence he may hâve 
shown, after proceedings hâve been taken to liquidate the affairs of 
the corporation on the ground of its insolvency, inasmuch as the 
rights of creditors of the corporation, both as against the corpora- 
tion and those who are registered shareholders, then become su- 
perior to the rights of the defrauded shareholder. Stone v. Eank, 
3 G. P. Div. 282, 307; Wright's Case, 7 Ch. App. 60; Kent v. Brick- 
making Co., 3 Ch. App. 493; Thomp. Corp. §§ 1439, 1441; Cook, 
Stock & Stockh. § 163. In this country there are some cases in 
which a stockholder's Tight to rescind his subscription after the in- 
tervention of proceedings in bankruptcy, or after the insolvency of 
the corporation, has been denied; but, as Mr. Thompson welï re- 
marks in his Commentaries on the Law of Corporations (section 
1449), it does not appear in any of the cases that the déniai of the 
right to rescind was grounded exclusively on the fact that pro- 
ceedings in bankruptcy had been instituted, or that the corporation 
had become insolvent. Parrar v. Walker, 3 Dill. 506, note, Fed. Cas. 
No. 4,679; Upton v. Tribilcock, 91 U. S. 45; Ogilvie v. Insurance Co., 
22 How. 380, 391; Michener v. Payson, Fed. Cas. No. 9,525; Duf- 
fleld V. Iron Works, 64 Mich. 293, 31 N. W. 310; Turner v. Insur- 
ance Co., 65 Ga. 649; Euggles v. Brock, 6 Hun, 164; Hurd v. Kelly, 
78 N. Y. 588; Howard v. Turner (Pa. Sup.) 26 Atl. 753. In ail of 
thèse cases the évidence showed that there had either been some 
lack of diligence on the part of the stockholder in discovering the 
fraud of which he complained, or unreasonable delay in asserting 
his rights after the discovery of the fraud, or active participation in 
the management of the corporation, or that debts had been contract- 
ed by the corporation, subséquent to the subscription, which either 
gave to corporate creditors superior équitable rights, or estopped 
the shareholder, as against a corporate créditer, from asserting that 
he was not a shareholder. The question whether a stockholder 
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should be permitted to rescind his subscription, on the ground of 
fraud, after the insolvency of the company, is attended with much 
doubt and dilHculty, because of the peculiar relation which a share- 
holder sustains to the creditors of the company. In the case of 
Upton V. Englehart, 3 Dill. 496, 505, Fed. Cas. No. 16,800, Judge Dil- 
Ion, while discussing this subject, pointed out that the unbending 
English rule above referred to was intluenced in a measure by the 
companies act (25 & 26 Vict. c. 89), which makes provision for a 
"register of stocltholders," to which the public hâve access, and that, 
as no similar register of stockholders is ordinarily kept in the 
United States, the English décisions holding that the coinmencie- 
nient of a proceeding to wiud up a company is in itself a bar to a snit 
for rescission are not strictly applicable to the conditions which pre- 
vail hère. He concluded the discussion of the question as foUows: 

"I am incllned to the opinion tlmt if a company lias fraudulently misrepre- 
sented or concealed material tacts, and thus drawn an innocent persou into 
the purchase of stock,— he at the time being gullty of no want of reasouable 
caution and judgment, and afterwards being giiilty of no lâches in discover- 
ing the fraud,— and he thereupou, without delay, notifies the company that 
he répudiâtes the contract, and ofCers to rescind the purchase, thèse facta 
concurring, I am incllned to the opinion that the bankruptcy of the company, 
subsequently happening, will not enable the assignée to insist that the pur- 
chase of stock is binding upon hlm." 

There are obvions reasons why a shareholder of a corporation 
should not be released from his subscription to its capital stock 
after the insolvency of the company, and particularly- after a pro- 
ceeding has been inaugurated to liquidate its affairs, unless the case 
is one in which the stockholder has exercised due diligence, and in 
which no facts exist upon which corporate creditors can reasonably 
predicate an estoppel. When a corporation becomes bankrupt, the 
temptation to lay aside the garb of a stockholder, on one prêteuse or 
another, and to assume the rôle of a créditer, is very strong, and ail 
attempts of that kind should be viewed with suspicion. If a con- 
sidérable period of time has elapsed since the subscription was made; 
if the subscriber has actively participated in the management of the 
affairs of the corporation; if there has been any want of diligence 
on the part of the stockholder, either in discovering the alleged 
fraud, or in taking steps to rescind when the fraud was discovered; 
and, above ail, if any considérable amount of corporate indebtedness 
has been created since the subscription was made, which is out- 
standing and unpaid, — in ail of thèse cases the right to rescind 
should be denied, where the attempt is not made until the corpora- 
tion becomes insolvent. But if noue of thèse conditions exist, and 
the proof of the alleged fraud is clear, we think that a stockholder 
should be permitted to rescind his subscription as well after as be- 
fore the company ceases to be a going concern. There is some force, 
doubtless, in the view which has sometimes been taken by eminent 
judges, that when a person has been inveigled into making a stock 
subscription by représentations that were clearly false and fraudu- 
lent, he should be entitled to rescind his subscription, even after the 
insolvency of the company, under the same circumstances that would 
entitle him to rescind a contract of a différent nature; that is to say, 
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by proof of due diligence in discovering the fraud, and of prompt 
action after it was discovered. Upton v. Tribilcock, 91 U. S. 55, 56; 
Duffield V. Iron Works (Mich.) 31 N. W. 310, 316. See, also, Im- 
provement Co. v. Merrill, 2 U. S. z\pp. 434, 2 C. C. A. 629, and 52 
Fed. 77. The case in hand, however, does not require us to go to 
that length, even if we felt so disposée, as the facts are peculiar and 
exceptional. In the présent instance the fraud of the défendant 
bank, whereby the plaintiff, Newbegin, was induced to become a 
subscriber to its increased stock, is conceded. He lived a long dis- 
tance from where the bank was located, and took no part, after be- 
coming a stockliolder, in the management of its aiïairs. He re- 
mained utterly ignorant of the fraud that had been practiced until 
the défendant bank closed its doors for the flrst time, on November 
25, 1890, whereupon he immediately repudiated his subscription, as 
having been induced by fraud, and gave notice to that elïect both 
to the bank and to the other stockholders. As heretofore stated, 
he declined to join in the subséquent proceedings to reorganize the 
bank with a reduced capital, but, at tlie request of the other stock- 
holders, surrendered his shares for cancellation, that they might be 
able to carry out the plan of reorganization; doing so, however, 
upon the distinct understanding that such action on his part should 
not préjudice his rights. Moreover, the testimony shows that the 
creditors of the bank, who were such on Xovember 25, 1890, accept- 
ed from the reorganized bank, in settlement of their claims, 25 per 
cent, thereof, payable in cash on September 1, 1891, and certiflcates 
from the bank for the residue thereof, which certiflcates were niade 
payable in equal installments in 6, 12, and 18 months from and 
after September 1, 1891. There is notliing in the présent record to 
show that thèse certiflcates were not paid as they matured, prior to 
the second failure, on December 15, 1892; and, in any event, it ap- 
pears that thèse certiflcates for the oîd indebtedness were volunta- 
rily accepted by the creditors from the reorganized bank, with full 
knowledge of the attitude that the plaintifE had assumed and then 
occupied. We think, therefore, that the présent record fails to dis- 
close a state of facts or circumstances which is suffi cient to bar 
the plaintiiï's right to maintain an action for the rescission of his 
stock subscription. It must be borne in mind that the action was 
brought after the bank had been reorganized, and when it was doing 
business as a solvent and going concern. Résides, the only creditors 
of the bank who, in any aspect of the case, are entitled to raise the 
question now under considération, are those creditors, if there are 
any, who were such when the bank flrst failed, on November 25, 
1890; and those creditors, as it seems, voluntarily elected to take 
the obligations of the reorganized bank in payment of their respect- 
ive demands, with full knowledge of the plaintifï's présent claim, 
and with full knowledge of the fact that he would insist upon f>e- 
ing treated as a depositor, rather than as a stockliolder. By tak- 
ing such action, we think that they hâve waived whatever right they 
may hâve had, when the bank flrst closed its doors, to insist that 
the plaintiff should be treated as a stockholder. It is furthermore 
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doubtfnl whether, under the pleadings as they appear to liave been 
framed, the défendants below were in a position to assert as a dé- 
fense to the action that the plaintifE was barred of his right to re- 
scind his subscription by the insolvency of the défendant bank. 
ïsTo such défense was pleaded either by the bank or its receiver, nor 
were any facts pleaded with a view of creating an estoppel; and, 
in the absence of such pleas, it may be questionable whether such 
défenses were open for considération. But, be this as it may, we 
think, for the reasons heretofore stated, that the circuit court very 
properly declined to instruct the jury that the plaintiff could not 
recover because of the insolvency of the défendant bank. 

Tt is further suggested in behalf of the plaintiffs in error that, 
even if it be conceded that the question whether the plaintiff had 
exercised proper diligence in bringing a suit to rescind his subscrip- 
tion was properly submitted to the jury, yet that the charge of the 
trial court touching the degree and kind of diligence that the plain- 
tifE was bound to exercise when he discovered that he had been de- 
frauded was indefinite and insufflcient. With référence to this sug- 
gestion, it is only necessary to say that we hâve examined the charge 
of the trial court upon thèse points, and are satisfied that it was 
substantially correct, and that none of the exceptions taken thereto 
are of suffi cient importance to justify a reversai of the case. The 
••esult is that the judgment of the circuit court must be, and it is 
hereby, afflrmed. 



UNITED STATES v. CHARLES et al. 

(Circuit Court of Appeals, Elghth Circuit. April 17, 1896.) 

No. C81. 

CONTRACTS — UnENOWN CiBOUMSTANCES. 

The government advertised for proposais for carrying the mails be- 
tween T. and V., and one C, havlng made a bid wliich was accepted, en- 
tered into a contract with the government for carrying the mails between 
said places. After 0. had entered upon the performance of such con- 
tract, he discovered that, some time before the advertisement for bids, 
the post otïlce at V. had been discontinued, — a fact which had been over- 
looked by the government when advertising for bids, — and that it was 
necessary to carry the mails destined for that place to Q., a town on the 
further side of a wide river which flowed between V. and Q., and which 
must be crossed by a ferry. A demand for additional compensation hav- 
ing been refused, C. abandoned his contract. Held, that he was entitled 
to do so, and Incurred thereby no liability. Held, further, that a contract 
wlU not be enforced when it appears to hâve been based on the supposed 
existence of a certain fact which furnislied the motive for entering into 
the agreement, if it subsequently transpires that the assumption on which 
the contract was based was erroneous. 

In Error to the District Court of the United States for the Dis- 
trict of Kansas. 

This suit was brought by the United States against Grovener C. Charles 
and against his surety, Frank G. Charles, to recover damages for the non- 
performance by the défendant Grovener C. Charles of a contract to carry 
the mail from Galveston, Tex., to Velasco, Tex. The post-office department 
advertised in the usual way, on February 1, 1890, for proposais to carry the 
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mail over certain designated routes, among wliich was a certain route wliich 
appears to hâve been described in the advertisement as "route Number 
50,i>40, between Galveston and Velasco, Texas." The défendant Grovener 
C. Charles made a proposai on March 27, 1890, "to carry the mails of the 
United States from July 1, 1890, to June 30, 18J)4, on route Number 50,940, 
between Galveston and Velasco, state of Texas, under the advertisement 
of the postmaster gênerai dated February 1, 1890, with celerity, certainty, 
and security, for the sum of eleven hundred and nlnety-nine (1,199) dollars 
per annum." The proposai was duly aceepted, and the contract was entered 
into on the followlng 28th day of April, 1890. The first clause of the con- 
tract was as follows: "Thls article of contract, made the 28th day of April, 
1890, between the United States of America (acting in this behalf by the 
postmaster gênerai) and Grovener C. Charles, contractor, and Frank G. 
Charles, of Hutchinson, Kansas, and Thomas T. Taylor, of Hutchinson, Kan- 
sas, as sureties, witnesseth that whereas Grovener 0. Charles has been ac- 
eepted, according to law, as contractor for transporting the mail on route 
No. 50,940, from Galveston, Texas, to Velasco, Texas, and bacli, six times a 
week, at a schedule satisfactory to the department, at .$1,199 per year for 
and during the term beginning the first day of July, 1890, and ending June 
30, 1894: Now, therefore, the said contractor and his sureties do jointly 
and severally undertake, covenant, and agrée with the United States of 
America, and do bind themselves, to carry said mail with certainty, celerity, 
and security. * * *" The balance of the provisions were the usual ones 
found in like contracts for carrylng the mail. The town, or rather village, 
of Velasco, was situated on the east bank of the Brazos river, near its en- 
trance into the Gulf of Mexico. The river at that point was variously estl- 
mated by the witnesses as being from 000 feet to one mile in width. When 
proposais to carry the mail from Galveston to Velasco, Texas, were invited, 
as well as when the defendant's bid was made and aceepted by the govern- 
ment, and the contract was entered into, there was no post ofllce at Velasco, 
Tex., but this fact does not appear to bave been known to the défendant. 
A year or more prier to that time the post office at Velasco had been removed 
to a town on the opposite, or west, bank of the Brazos river, which was 
known as "Quintana." The défendant began carrying the mail over the 
route in question about August 8, 1890, and continued to do so until about 
September Ist of the same year, during which period he transported the 
mail across the Brazos river, and delivered it at the post office in Quintana, 
Tex. As soon as he discovered that there was no post office at Velasco, 
and that the mail must be transported across the river, to be delivered at 
a post office, he made complaint to the post-office department, and demanded 
additional compensation for the increased labor and expense. This demand 
was not complied with by the government, whereupon the défendant aban- 
doned the route. The government sought to hold the défendant responsible 
for the increased cost of carrying the mail from Galveston, Tex., to Quintana, 
Tex., over and above the amount bid by the défendant for carrying the same 
from Galveston to Velasco. At the conclusion of the case the circuit court 
directed a verdict in favor of the défendant. 

W. c. Perry, U. S. Atty. 

Samuel R. Peters and Jolin C. Nicholson, for défendants in error. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

We think that the instruction given by the circuit court, to return 
a verdict in favor of the défendant, was properly given. The pro- 
posai made by the défendant "to carry the mails * * * between 
Galveston and Velasco" must be construed as a proposai to carry it 
between two towns of that name in the state of Texas; and this pro- 
posai, when aceepted by the government, bound the défendant to 
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carry the mail between the places named in his proposai, and not 
between Galveston and Quintana. It cannot be said, on the state 
of facts disclosed by this record, that the words "Velasco" and 
"Quintana" were merely two différent names for the same place, 
because it was conclusively shown that there was a well-known set- 
tlement or town on the east bank of the Brazos river which went 
by the name of "Velasco," and another town on the west bank of 
the same river, about a mile or one-half mile distant, which was 
known as "Quintana." Besides, it is conceded by the government 
that the cost of transporting the mail from Galveston to Quintana 
would not be the same as the cost of transporting it from Galveston 
to Valesco, because of the increased expansé of ferrying across the 
Brazos river. It is évident, we think, from the testimony, that the 
désignation of Velasco as one of the termini of the route was due to a 
mistake on the part of the post-office department. The post office 
had formorly been located at Velasco, and the fact that it had been 
moved across the river, to Quintana, was overlooked when proposais 
to carry the mail were invited, and when the defendant's bid was 
accepted. The contract, when executed, was entered into under a 
mutual mistake of fact; both parties supposing that there was a 
post office at Velasco, on the east bank of the river, where the mail 
could be delivered. In view of the well-known fact that the govern- 
ment does not make a practice of letting mail contracts, or estab- 
lishing mail routes, except between places where there are post 
offices, the advertisement for proposais to carry the mail between 
Galveston and Velasco was tantamount to a représentation that 
there was a post office at Velasco. At ail events, the défendant 
was warranted in assuming, as he appears to hâve done, that such 
was the case. Moreover, the advertisement indicates very clearly that 
it was published, and that proposais were invited, on the assumption 
that a post office was located at Velasco. When the mistake was 
discovered, and when the government declined to pay an increased 
compensation for transporting the mail across the river to Quintana, 
the défendant, we think, was entitled to abandon the contract, as 
he appears to hâve done, and by so doing he incurred no liability. 
The doctrine is well established that a contract will not be enforced 
when it appears to hâve been based on the supposed existence of a 
certain fact which furnished the motive for entering into the agree- 
ment, if it subsequently transpires that the assumption on which the 
contract was based was erroneous. Courts of equity frequently de- 
cree the surrender and cancellation of agreements under such circum- 
stances. Thus in Allen v. Hammond, 11 Pet. 63, it appeared that 
the parties to the suit had entered into an agreement whereby one 
was to pay the other a large sum by M'ay of commissions for serv- 
ices to be rendered in inducing the Portuguese government to pay a 
certain claim for the wrongful seizure of a certain ship and cargo. 
When the agreement was made the Portuguese government had al- 
ready determined to pay the cla'm, and had notifled the United States 
to that effect, but this fact was unknown to the contracting parties. 
Inasmuch as it appeared évident to the court that the agreement 
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would not hâve been made if the last-mentioned f act liad been known 
to the contracting parties, it was decreed tliat the contract in ques- 
tion should be canceled and annulled. See, also, Hitchcock v. Gid- 
dings, 4 Price, 135; Scruggs v. Driver's Ex'rs, 31 Ala. 274, 289; 
Ketchum v. Catlin, 21 Vt. 191; Gibson v. Pellde, 37 Mich. 380; Eog- 
ers V. Walsh, 12 Neb. 28, 10 N. W. 467; Harrell v. De Normandie, 
26 Tex. 120; Bish. Cont. § 587. The judgment below was for the 
right party, and it is hereby affirmed. 



UNITED STATES v. NORTH AMERICAN COMMERCIAL CO. 

(Circuit Court. S. D. New York. April 27, 189G.) 

1. Revision of Statutes— Construction — ]Ieferencb to Pke-existing Stat- 

UTES. 

The incorporation of a particular statutory provision into the Reyised 
Statutes, adopted in 1874, was a législative déclaration that the law on 
that subject was as therein provided; and, in the absence of any obscu- 
rity in the meaning, the court cannot look to the pre-existiug statutes 
to see whether or not they were correctly incorporated. 
3. Alaskan Seal Pisheries— Régulations as to Killing — Powers of Sbcre- 

TARY OF TkEASURY. 

The act of March 24, 1874, amending the act of July 1, 1870, for the 
régulation and protection of the seal tisheries of Alaska, abrogated the 
provisions of the amended act restricting the number of seals to be killed, 
for a period of 20 years, on the islands of St. Paul and St. George, to 
75,000 and 25,000, respectively, and conferred upon the secretary of the 
treasury full discrétion to designate the number of seals which might be 
taken by the Alaska Commercial Company under its then existing lease, 
but entitled the lessee to a proportionate réduction of rent in case the 
secretary, during the 20-years term, should designate a less number than 
the original maximum, and, after the expiration of that period, left it 
whoUy to the secretary to détermine what number the lessee might take. 

3. Same — Leasb to North American Commercial Company. 

The provision in the lease, executed March 12, 1890, by the secretary of 
the treasury, to the North American Commercial Company, whereby the 
lessee agreed to ablde by "any restrictions or limitations upon the right 
to kill seals the secretary of the treasury shall judge to be necessary under 
the law for the préservation of seal flsheries in the United States," etc., 
bound the lessee, in the exercise of its exclusive right to take seals, to 
kill no greater number each year than was authorized by the secretary; 
and, in the absence of restrictions by hlm, Its privilèges were co-exten- 
siye with those of the previous lessee. 

4. Contracts with Qovbbnmbnt — Discrétion of Public Officer— Rigiits of 

Contractors. 

Where a contractor with the government agrées to abide and be cou- 
trolled by the judgment and discrétion of a designated public ofHcer, it is 
implied that such officer wlll not act arbitrarily or capriciously, but will 
exercise an honest judgment; and the contractor is entitled to the judg- 
ment of the particular officer named, and cannot be bound by the sub- 
stituted judgment of any other authority. 

5. Same — Lease of Alaskan Seal Fisheribs— Breach op Contract by the 

United States. 

The North American Commercial Company, having agreed by the 
lease of March 12, 1890, to be eontrolled as to the number of seals it might 
kill on the Islands of St. Paul and St. George, by any limitations imposed 
by the secretary of the treasury, as necessary, in his judgment, for pre- 
serving the seal tisheries, the action of the United States in making with 
Great Britaln the convention known as the "modus viveudi," and enforciug 
tbe same during the years 1891, 1892, and 1893, whereby the company 

v.74F.no.l — 10 



146 74 FEDERAL REPORTER. 

was entirely prohlbited from kilUng seals, -was a brcach of the contract, 
and an invasion of the lessee's privilège, In the nature of an éviction, 
although the lessee availed itself of tlie privilège given it to talie the 
skins from 7,500 seals whlch were killed under the direction of treasury 
department agents. 

6. Samb — PKOPonTioNATK Rbistals. 

The lessee, however, by thus accepting a partial performance of the con- 
tract on the government's part, became bouud to make a commeusurate 
compensation. 

7. COI^TRACTS BY GOVBRNMENT. 

When the government enters into a contract with an Individual or cor- 
poration, It divests itself of its sovereign character so far as coneerns 
Ihe particular transaction, and assumes that of an ordinary citizen, and 
tUerefore has no Immunlty permittlng it to recède from the fulfiUment of 
its obligations. Cooke v. U. S., 91 U. S. 398, followed. 

8. SuiTB BY United States— Seï-Off — Pbesektation and Disallovtance of 

ClAÎM. 

The North American Commercial Company, as lessee of the Alaskan 
seal flsherles, haviug failed to présent to the treasui-y department, for 
allowance, Its claim for damages for aJleged hreach of the contract l)y 
the government, cannot, under Rev. St. § yôl, set tip such daim as a set- 
off to an action by the United Stat.es to recover rentals, and miist there- 
fore seek its remedy by a suit against thè United States under the act of 
March 3, 18S7. 

This was an action by the United States to recover from the North 
American Commercial Company certain rentals alleged to be due 
under its lease of the Alaskan seal flsheriea. The case was sub- 
mitted to the court without a jury. 

Wallace Macfarlane, U. 8. Atty., and Max J. Kohler, Asst. U. S. 
Atty. 
Carter & Ledyard, for défendant. 

WALLACE, Circuit Judge. This is an action to recover rent for 
the year 1893 accruing under a lease executed March 12, 1890. By 
that instrument the plaintiffs, by the then secretary of the treasury, 
leased to the défendant, for 20 years from the Ist day of May, 1890, 
the exclusive right to engage in the business of taking fur seals on 
the islands of St. George and St. Paul in the territory of Alaska, 
and to send a vessel or vessels to said islands for the skins, and the 
défendant agreed to pay as annual rental the sum of $00,000, and 
$7.62| for each fur skin taken and shipped, together with a revenue 
tax of |2 upon each skin ; payment to be made on or bef ore the 
Ist day of April of each and every year during the existence of the 
lease. The lease contained the following covenants on the part of 
the défendant: 

"It also agrées to obey and abide by any restrictions or limitations upon the 
right to kill seals the secretary of the treasury sliall judge to be necessary 
under the law for the préservation of the seal flsheriès in the United States; 
and.lt agrées that it will not kill, or permit to be killed, so far as it eau pre- 
vent, in any year, a greater number of seals than is authorlzed by the secre- 
tary of the treasury. It Is understood and agreed that the number ol fur 
seals to be taken and killed for their skins on said islands by the North Amer- 
ican Commercial Company during the year ending May 1, 1891, shall not ex- 
ceed 60,000." 

The plaintiffs allège that the défendant, pursuant to the lease, 
took and shipped 7,500 fur seal skins from said islands during the 
year 1893, whereby there became due, by its terms,. besides the 
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000, the sum of |72,187.50,— in ail, the sum «f |132,187,— wliich was 
payable April 1, 1894, and bas not been paid. The défendant dénies 
that during tbat year it took any seals from said islands, or shipped 
any skins whatever under the lease. It allèges that the secretary of 
the treasury did not limit or restrict the right of the défendant to 
take seals under the agreement during 1893 pursuant to the author- 
ity conferred on him by law to do so to the estent necessary for 
the préservation of the herd; that, prier to the Ist day of April, 
1893, the United States entered into an obligation by treaty with 
the government of Great Britain whereby they engaged not to per- 
mit any taking of seals for their skins upon the said islands, and 
in order to perform the same prohibited this défendant from taking 
any seals for their skins at any time during that year; that by rea- 
son thereof the défendant could not, during that year, take any fur 
seals for their skins; that the prohibition was not necessary for the 
préservation of the seals upon said islands; that, by preventing the 
défendant from taking any skins under the agreement, the plaintiiïs 
violated their agreement, and subjected the défendant to loss in the 
sum of at least f 283,725; that, prior to the beginning of the suit, 
défendant duly presented to the accounting officers of the treasury 
for their examination its demand aforesaid; and that the same has 
been by said accounting officers disallowed. 

The décision of the case requires a détermination of the nature 
and extent of the rights and obligations of the parties under the 
lease, and whether, upon the facts, there has been an invasion by the 
plaintiffs of the contract rights of the défendant, whereby it has been 
deprived of the privilèges to which it was entitled. The terms of 
the covenant which qualifies the exclusive right demised to the de- 
fendant of engaging in the business of taking fur seals on the islands 
are very comprehensive, and the présent controversy is the out- 
growth of a différence of opinion between the parties respecting its 
scope and efifect. What was intended to be included in the gênerai 
right granted to the défendant is manifest. It was, not the exclu- 
sive right of killing the seals upon the islands, or of killing any 
specifled number of seals, but of engaging in what at the time was 
known as a business, a definite pursuit, which had been regulated 
by law and officiai supervision. By the acquisition of Alaska in 
1868 the United States became the proprietor of the seal fisheries 
appurtenant to the islands of St. George and St. Paul. Those 
islands are the breeding ground of the herd which, in the early 
spring, moves northward to Behring sea, and are the habitat of the 
herd during the summer and fall. The seals land in great num- 
bers upon the islands, dividing into families consisting of a maie, or 
bull, and many females, or cows. The younger seals, or bachelors, 
are not admitted to the breeding ground, but are driven off and de- 
stroyed in great numbers by the bulls, and until they are three or 
four years old occupy other portions of the islands, passing through 
lanes ont to and in from the sea at intervais. They multiply in such 
excess of the breeding requirements that a large proportion of them 
can be killed without diminishing the birth rate of the herd, and 
their skins are exceedingly valuable. By protecting the females, 
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and restricting capture 4o the bachelors, the fisheries are capable of 
a permanent annual supply of skins, aflording a Yaluable source of 
revenue. ïhe subject soon attracted the attention of congress, and 
by the act of July 1, 1870, a code of régulations was adopted, de- 
signed to protect the fisheries and secure a revenue to the govern- 
ment therefrom. This act made it unlawful to kill seals upon the 
islands or adjacent waters except during certain specifled months, or 
to kill any female seals; regulated the manner in which the natives 
of the islands hiight be permitted by the secretary of the treasury 
to kill young seals for food and old ones for clothes; and prescribed 
penalties and forfeitures for violation of its provisions. The act 
also authorized the secretary of the treasury to lease to proper and 
responsible parties, having due regard to the interests of the govern- 
ment, the native inhabitants, and the protection of the seal lisheries, 
for a term of 20 years, the right to engage in the business of taking 
fur seals on the islands, at an annual rental of not less than |50,000, 
and at the expiration of said term, or the surrender or forfeiture of 
any lease, to make other similar leases. He was required, in mak- 
ing leases, to hâve due regard to the préservation of the seal fur 
trade of the islands, and to exact from lessees an obligation "condi- 
tioned for the faithful observance of ail laws and requirements of 
congress and of the régulations of the secretary of the treasury 
touching the subject-matter of taking fur seals, and disposing of the 
same." The act also contained the foUowing provision: 

"Sec. 3. And be it further enacted, tliat for tlie period of twenty years from 
and after the passing of this act the number of fur seals which may be lîlUed 
for their slilns upon the Island of St. Paul is hereby limited and restricted to 
seventy-flve thousaud per annuin; and the number of fur seals which may be 
lillled for their skins upon the island of St. George is hereby limited and re- 
stricted to twenty-five thousand per annum: provided, that the secretary of 
the treasury may restrict and limit the right of killing if it sliall become neces- 
sary for the préservation of such seals witli such proportionate réduction of 
the rents reserved to the government as sliall be right and proper, and if any 
person shall knowingly violate either of the provisions of this section he shall, 
upon due conviction thereof, be punished in the same way as provided herein 
for a violation of the provisions of the first and second sections of this act." 

Pursuant to this enactment, and in 1870, a lease was made by 
the secretary of the treasury for the term of 20 years, to the Alaska 
Commercial Company. That lessee, during the whole terms of its 
lease, was allowed to take annually the full quota of 100,000 skins, 
but during one year contented itself with taking only f 75,000. 

In the revision by Congress, in 1874, of the laws of the United 
States, the lease to the Alaska Commercial Company was speciflcally 
recognized, and the provisions of the act of July 1, 1870, were sub- 
stantially reproduced. The revisers treated the act of 1870 as con- 
ferring authority upon the secretary of thé treasury, after the ex- 
piration of the flrst period of 20 years, to prescribe the conditions 
of leases, except in respect to the length of term and the minimum 
rental; and they treated the provision in that act flxing the maxi- 
mum take, and requiring a proportionate réduction of rent in case 
the secretary of the treasury should reduce it, as applicable only 
to the 20-year period ending July 1, 1890; and this would seem the 
natural and reasonable construction of that act. Whether that 
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construction was correct or not, the revision was the législative déc- 
laration of the statute law upon the subject on and after the Ist 
day of December, 1873; and, in the absence of any obscurity in the 
rneaning, the court cannot look to the pre-existing statutes to see 
whether or not thev were correctly incorporated in the revision. 
U. S. V. Bowen, 100 "u. S. 508. By act of March 24, 1874, congress 
amended the original act so as to authorize the secretary of the 
treasury to "designate the months in which fur seals may be taken 
for their skins on the islands of St. Paul and St. George, in Alaska, 
and in the waters adjacent thereto, and the number to be taken on 
or about each island respectively." The ett'ect of this act was to ab- 
rogate the provisions of the pre-existing law by which, for a period 
of 20 years, no more than 75,000 seals could be killed on the island 
of St. Paul, and 25,000 on the island of St. Greorge, and to confer 
upon the secretary of the treasury f ull discrétion in the matter. Its 
manifest intent was to permit him to authorize more or less to be 
killed during that period, as well as thereafter. It repealed, by im- 
plication, so much of the Revised Statutes as was inconsistent with 
it, because it took effect as a subséquent statute, although later in 
point of time. Rev. St. § 5601. 

Passed, as it was, by the same congress which, in the Revised Stat- 
utes, had recoguized the existing lease to the Alaska Commercial 
Company, it must be presumed that the act of March 24, 1874, had 
that lease in contemplation, and was not intended to impair the vest- 
ed rights of the lessee. Consequently it should be read as intended to 
remove the limitation upon the number of seals which might be 
taken by that lessee, relegate the désignation of the number to the 
discrétion of the secretary of the treasury, but entitle the lessee to 
a proportionate réduction of rent in case the secretary at any time 
during the 20-year term should designate a less number than the 
original maximum; and after the expiration of that period to leave 
it wholly to the secretary of the treasury, in the exercise of his dis- 
crétion, to détermine what number a lessee should be permitted to 
take. 

The présent lease must be read in the light of the existing situa- 
tion when it was made, and as controlled by the laws relating to 
and authorizing it; and, as thus read, its rneaning and the intention 
of the parties seem so clear that any référence to the preliminary 
proposai and bid is unnecessary. It was intended to secure to the 
défendant the exclusive right of taking the annual product of the 
flsheries, subject to the régulations prescribed by the statutes, and 
subject, also, to such further restrictions and limitations as the sec- 
retary of the treasury, in the exercise of his discrétion, should deem 
necessary for the préservation of the flsheries. When restricted by 
the secretary of the treasury, the défendant was not to be entitled 
to kill a greater number of seals than authorized by him. In the ab- 
sence of such restriction, its privilèges were co-extensive with those 
of the previous lessee. 

It is not unusual for a contractor with the government, as with 
other municipal bodies, to repose upon the good faith and discrétion 
of some public officer who représenta the government and is respon- 
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sible for the protection of its interests in the transaction. Such con- 
tractors frequently consent to stipulations by which tiie value of 
tlie contract is substantially controlled by the judgment of such an 
offlcer. In such contracts, however, it is implied that the public 
offlcer will not act arbitrarily or capriciously, but will exercise an 
honest judgment. Chapman v. Lowell, 4 Cush. 378; Kihlberg v. 
U. S., 97 U. S. 398; Bowery Nat. Bank v. Mayor, etc., G3 N. Y. 336. 
The party who has agreed to be bound by that judgment is entitled 
to haye it exercised in good faith by the ofûcer nominated, and can- 
not be bound by the substituted judgment of another autliority. 
The défendant was willing to assume, as it was justified in doing, 
that a secretary of the treasury of the United States would not abuse 
the power with which the contract intrusted him; and if, by any 
legitimate exercise of that power, it had been disappointed in the 
fruits of the contract, it would hâve had no just reason to complain. 

The contention, for the défendant, that the secretary of the treas- 
ury did not limit or restrict its right to take seals under the lease for 
the year 1893, but that it was prohibited by the government of the 
United States from exercising the right, and was thus deprived of 
the beneât of its contract, rests on the effect of the convention be- 
tween the governments of the United States and Great Britain 
known as the "modus vivendi." By that convention the United 
States promised, during the pendency of the arbitration between the 
two governments relating to the Behring Sea controversy, and the 
préservation of the seals resorting to those waters, to prohibit seal 
killing on the islands in question "in excess of 7,500, to be taken on 
the islands for the subsistence of the natives," and to use promptly 
its best efforts to insure the enforcement of the prohibition. The 
events which led to the convention are matters of public history, and 
need not be recited. Undeniably, the préservation of the seal flsh- 
eries upon the islands was one of the objects which influenced it; 
but its adoption was not necessary for their préservation, except in 
the sensé that the fisheries were likely to be destroyed by pelagic 
sealing, and without the modus vivendi pelagic sealing could only be 
suppressed by force and at the risk of war. It was adopted for the 
purpose of avoiding irritating différences, and to promote a friendly 
settlement between the two governments touching their rights in 
Behring Sea. There never was a time in the history of the seal fish- 
eries when it was necessary, or even désirable, to limit the killing up- 
on the islands to the numlier specifled in the modus vivendi. As 
has been stated, the killing was always confined to the bachelor 
seals, and when thus confined did not cause any diminution in the 
annual product of the herd. The destruction of the herd was caused 
by the killing of the f emales on the high seas, while on their migration 
southward, by the pelagic sealers. The killing of 100,000 annually 
by the previous lessee did not perceptibly affect the supply; and 
it was not until 1890, when the inroads of the pelagic sealers began 
to threaten the ultimate extirpation of the herd, that it was mate- 
rially affected. 

By the adoption of the modus vivendi, and its enforcement by the 
government during the years 1891, 1892, and 1893, a situation was 
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created which was not within the contemplation of the parties to 
the lease. It seems to hâve been supposed by both parties when the 
lease was made that after the first year of the term, during which 
the défendant was to be limited to a take of 60,000 seals, the normal 
quota of 100,000 could probably be killed. Because this was the 
understanding, the secretary of the treasury, who was in office until 
March 4, 1893, apting upon the advice of the then attorney gênerai, 
consented to accept of the défendant a reduced rental during the 
period of the modus vivendi in lieu of the rental flxed by the lease. 
Besides the rental, the défendant, by the terms of its contract, as- 
sumed quite onerous obligations. It agreed to supply the inhabit- 
ants of the island with coal, provide them with comfortable dwell- 
ings, establish and main tain schoolhouses, and a house for religious 
worship, provide them with compétent physicians and necessary med- 
icines, and also to provide the necessaries of life for the widows 
and orphans and aged and infirm inhabitants, ail at its own expense. 
It would be preposterous to suppose that the défendant, or any other 
lessee, would hâve assumed the obligations of the contract had it 
been understood that the privilège leased was to be of such com- 
paratively insignificant value as it proved. By the enforcement of 
the modus vivendi the défendant was prohibited from killing any 
seals. As appears by the diplomatie correspondence, the clause au- 
thorizing the killing of 7,500 seals uiwn the islands "for the subsist- 
ence of the natives," was inserted for the benefit of the défendant 
as well as the natives, with the purpose and expectation that, while 
the latter should hâve the méat, the défendant should hâve the skins 
as a pro tanto satisfaction of its contract rights. There is no évi- 
dence, however, that the défendant consented to or was consulted 
about that provision of the convention. 

That the enforcement of the prohibition was a breach of the con- 
tract by the government does not seem to admit of doubt. It was 
an invasion of the privilège in the nature of an éviction. Notwith- 
standing the défendant was permitted, ex gratia, to receive some bene- 
flts from its contract, its privilège during the period of the modus 
vivendi was suspended and practically annulled. When the govern- 
ment enters into a contract with an individual or coi-poration it di- 
vests itself of its sovereign character so far as concerns the partic- 
ular transaction, and takes that of an ordinary citizen; and it has 
no immunity which permits it to recède from the fulflllment of its 
obligation. As was said in Oooke v. U. S., 91 U. S. 398: 

"If it cornes down from its position of sovereignty, and enters the domain 
of commerce, it submits itself to the same laws tliat govern individuals there." 

It will not do to say that the situation when the modus vivendi 
was entered into was such as would hâve justifled the secretary of 
the treasury in limiting the quota to 7,500, and consequently that 
the défendant was not deprived of any substantial part of its con- 
tract. The assumption would not be true as a matter of fact, for 
the évidence is that 20,000 bachelors, and probably more, could hâve 
been killed upon the islands during 1893. Moreover, the défendant 
did not agrée that the judgment of the government might be sub- 
stituted for that of the secretary of the treasury in determining what 
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number it migM be permitted to take; and to compel it to accept tbe 
substituted judgment would deprive it of the only guaranty con- 
tained in its contract for just and reasonable treatment. By the con- 
vention the secretary of the treasury was shorn of ail power and 
discrétion in the matter. He did not assume or attempt to flx the 
quota for 1893. Ail the seals taken upon the islands during that 
year were taken by the government itself, through the agents of the 
treasury department; but the défendant was permitted to co-operate 
in selecting the seals to be killed, and to take and retain the skins, 
apparently pursuant to an understanding with the secretary of the 
treasury. In this way, and in this way only, the défendant received 
7,500 skins. 

The défendant, having accepted a pai'tial performance of the con- 
tract, must make a commensurate compensation to the plaintiffs. It 
might hâve refused to accept the skins, and in that case could hâve 
successfully resisted any claim for rental; but, having accepted some 
of the fruits of the contract, it cannot retain them without making 
a just rémunération. Tomlinson v. Day, 2 Brod. & B. 080; Smith 
V. Raleigh, 3 Camp. 513; Manufacturing Corp. v. Melven, 15 Mass. 
268; Lawrence v. French, 25 Wend. 443; McOlurg v. Price. 59 Pa. 
St. 420; Day v. Watson, 8 Mich. 536; Watts v. Coffln, 11 Johns. 499; 
Lewis V. Payn, 4 Wend. 423. It is quite impracticable, if not im- 
possible, to détermine the amount for which the défendant should 
respond, except by ascertaining the value of its privilège during the 
year in question, and adjusting the value of the partial benefit pro- 
portionally to that of the whole benefit it would hâve derived if it 
had been permitted to fully enjoy the privilège. 

As has been stated, the évidence is that, if the défendant had been 
allowed to exercise its right to take the seals in the customary way, 
it could hâve obtained 20,000 skins. This number is less than the 
estiraate of the experts, but the accuracy of their conclusions is some- 
what impaired by the fact that a smaller quota was assigned to the 
défendant in 1894, after the termination of the modus vivendi. If it 
had talien 20,000 skins, there would hâve been due to the govern- 
ment, besides the |60,000 rental, a per capita payment of |192,500, — 
in ail, the sum of |252,500. Upon this basis the contract value per 
skin would hâve been 112.62^, and for the 7,500 skins |94,687.50. 

According to the évidence, the défendant could hâve realized, at 
the average market priées for 1893, the sum of $24 for each skin, — 
a total, for the 12,500 which it was prevented from taking by the act 
of the government, of |300,000; and the capture and marketing of 
the whole number would not hâve entailed upon the défendant any 
additional expense. There would hâve been payable, however, un- 
der the contract, the further sum, at the basis of |12.62| per skin, 
of $157,812.50. Thus the défendant sustained a net loss, in consé- 
quence of the breach of its contract, in the sum of |142,187.50, for 
which it has a just claim against the government. 

Notwithstanding the defendant's claim is one for unliquidated 
damages, it would seem to be a proper matter of counterclaim or 
crédit, were it not for the fact that the conditions prescribed b}' sec- 
tion 951 of the United States Revised Statutes hâve not been complied 
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with by the défendant. Gratiot v. U. S., 15 Pet. 338; U. S. v. "Wil- 
kins, 6 Wheat. 135; U. S. v. Eckford, 6 Wall. 484; U. S. v. Rînggold, 
8 Pet. 150. That section, which originated in the act of March 3, 
1797, has received a very libéral construction by the suprême court, 
"extending it to matters even distinct from the cause of action if 
only such as the défendant is entitled to a crédit on, whether équi- 
table or légal." U. S. v. Buchanan, 8 How. 105. By that section, 
however, no claim for a crédit shall be admitted, in suits brought 
by the United States against individuals, except sucli as appear to 
hâve been presented to and disallowed, in whole or in part, by the 
accounting offlcers of the treasury, unless it is proved that the de- 
fendant is in possession of vouchers not before in his power to pro- 
cure, and was prevented from exhibiting his claim for such crédit at 
the treasury by absence from the United States or by some unavoid- 
able accident. It has not been shown that the claim has been pre- 
sented to the accounting officers of the treasury, nor that the de- 
fendant has been prevented by any cause from making présentation. 
Consequently, the défendant must seek its remedy by a suit against 
the government, brought conformablv to the provisions of the act of 
March 3, 1887. 1 Supp. Rev. St. p. 559. 

It follows that the plaintiiî is entitled to judgment in the sum of 
194,687.50. 



UNITED STATES v. McCLANE et al. 
(Circuit Court, D. Oregon. April 28, 1896.) 

1. Official Bohds— Indian Agent— Patmest under Mistake. 

The bondsmen of an Indian agent cannot be held liable for a mistaks 
of fact or law, or error of judgment, or misconstruction of authority, by 
such agent. In disbursing nioney In good faith for the beneflt of the gov- 
ernment, though the payment has been disallowed in his accounts. 

2. Same— Failurb to File Receipt. 

The mère failure of an Indian agent to file a receipt, with his accounts, 
for monéy actually disbursed for the beneflt of the government, is not 
enough to charge his bondsmen for such money. 

3. Same — Disposition dp Property. 

Nor is the mère failure of such ageut's property return to show the dis- 
position of a large quantity of clothing and provisions sufïlcient, without 
other évidence to authorize an inference, in an action against his bonds- 
men, that such property has been misapplied. 

4. Same — Allégations and Phoop. 

There can be no recovery, in an action against the bondsmen, of an In- 
dian agent, for spécifie articles or goods not accounted for, upon alléga- 
tions that such agent has failed to account for moneys received by him. 

Daniel R. Murphy, U. S. Atty , and Charles J. Schaubel, Asst. 
U. S. Atty. 

W. H. Holmes, for défendants. 

BELLINGER, District Judge. This is an action by the United 
States to recover the sum of |150.S5 upon the officiai bond of J. B. 
McClane as Indian agent at the Grand Ronde agency, Or. It is 
alleged that, of the money of the United States recei^'ed by said 
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agent, there remains in his hands, unaccounted for, said sum of 
1150.85. There is no proof that McClane retained possession of the 
amount claimed, or tliat he appropriated any part of it to his own 
use. The proof is entirely consistent with the use of this money 
for government purposes. Of the amount claimed against the 
bondsmen, |99.75 were paid eut by the agent, for clerk hire, to La 
Fayette Williams, contrary to instructions from the oiïice of Indian 
afEairs, and this amount was disallowed in the agent's accounts. 
There is nothing to impeach the good faith of the agent in maliing 
this payment, and it appears that the services for which the money 
was paid were rendered. The services are not disputed, and the only 
complaint is that they were not authorized. If McClane disbursed 
this money in good faith for the benefit of the govemment, his bonds- 
men are not liable for any mistake of fact, or mistake of law, or 
error of judgment, or misconstruction of authority, by him. This 
doctrine is firmly established by the authorities collected in State v. 
Chadwick, 10 Or. 465, and by the décision in that case, 

Two other items are of express charges, amounting to $1.65. 
Thèse items were disallowed because the receipts of the express 
Company were not furnished. The account shows what the charges 
were for, and leaves no doubt but that the payments were in fact 
made, and that the government has had the beneflt of them. 

The agent's property return fails to account for 15 jackets and 
pants, at |1.75 each, amounting to |26.40; for 2 dictionaries, at $14.- 
56 per dozen, making |2.43; and for 316 pounds of beef, at 6 cents 
per pound, making |18.96. It appears, also, that the agent gives 
himself, in his account, an excess of crédit for lamp wicks amounting 
in the aggregate to 22 cents, and he has credited himself with |11.50 
for a stove and six joints of pipe, whereas the receipt accompanying 
the voucher is for only $11.25, — an excess of crédit amounting to 
25 cents. Thèse several items make up the amount for which this 
action is brought. There is no claim that the government has not 
had the use and benefit of this property, except as to the lamp 
wicks, and overcharge on the stove and pipe, but only that it has 
not been accounted for. The mère failure thus to account is not, in 
my judgment, under the circumstances of the case, enough to au- 
thorize an inference that this property has been misapplied. A mis- 
application of jackets and pants, and of a large quantity of fresh 
beef, ought to be susceptible of other proof than that of the néga- 
tive testimony of an agent's property return. There is much stronger 
inference that the failure of the agent's abstracts to show what be- 
came of this property is due to négligent bookkeeping, than that the 
agent consumed this beef, or sold it, or the unaccounted for jackets 
and pants, on his private account. It is manifest that the express 
charges in this account were paid. The account shows what they 
were paid for, and the failure to flle a receipt is not enough to charge 
the bondsmen on this account; and what is true as to thèse items 
is probably true as to the other property not accounted for on the 
property return. The charges as to lamp wicks and stove pipe are 
probably overcharges in the agent's account. They aggregate 45 
cents. The allégations of the complaint are that the agent has 
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failed to account for moneys received by Mm, belonging to tlie 
United States, and that he retains such money in liis possession. 
Upon such allégations there can be no recovery for spécifie articles 
or goods not accounted for. 



MOTEY V. PICKLE MARBLE & GRANITE CO. 

(Circuit Court of Appeals, Eighth Circuit. April 13, 189G.) 

No. 703. 

1. TrIAI^— iNSTKUCTIONS— DlBBOTING VERDICT. 

It is tlie duty of tlie court at the close of the évidence to direct a verdict 
for the party vi^lio is clearly entitled to recover v?lien It would be its duty 
to set aside a verdict in favor of his oppouent if one were reudered. 

2. Négligence — Personal Ijjjuries— Proxi.mate Cause. 

An injury tliat is tlie natural and probable conséquence of acts of nég- 
ligence is actionable, but an injury that could not hâve been foreseen or 
reasonably anticipated as the probable resuit of the négligence is not 
actionable. 

3. Mastbii and Servant — Assomption of Risks. 

A servant assumes the ordinary rlsks and dangers of the employment 
upon which he enters, so far as they are known to him, and so far as 
they would hâve been known to one of his âge, expérience, and capacity 
by. the use of ordinaiy care. 

4 Samb— Négligence of Both Parties. 

If the négligence of a servant is one of the proximate causes of hls In- 
jury, he canuot recover of his master, even though the négligence of the 
master also eontrlbuted to it. 

5. Samb — Contributori Négligence. 

A servant is bound to exercise a degree of care commensurate vcith 
the character of his occupation and the occasion, and which a reasonably 
prudent person would employ under like circumstances to protect himself 
froin injury; and if he fail to exercise that care he cannot recover for an 
injury to which his own négligence eontrlbuted. 

6. Samk. 

Plaintiff was employed by the superintendent of a marble company to as- 
sist him in hauliug slabs of marble on a spring wagon. They loaded 14 
slabs, each about 'â\i feet wide, 9 feet long, and % of an inch thick, placiug 
7 on each side of the wagon on their edges, and leaning slightly outward 
against the stakes on either side of the wagon. This left a vacant space in 
the middle, in which plaintiff and the superintendent stood, each holding a 
stick crosswise between the almost vertical slabs to prevent them trom tlp- 
ping down while the wagon was in motion. After proceeding some distance 
it was found that the slabs on one side of the wagon were rubbing and 
chipping, and the wagon was stopped, and the superintendent took his 
brace from between the slabs. He then directed plaintiff to remove hls 
brace, and to pull one of the slabs apart from the others, so that he could 
place paper between them. Plaintiff removod his brace, and took hold of 
the slab to pull it towards him, when the slabs on the other side fell upon 
both men, and broke plaintilî's leg. Held, that plaintiff could not recover 
from the marble company, for the danger and risk were plain and open, so 
that if the superintendent was négligent, plaintiff was also négligent, and 
the action of both eontrlbuted to the injury. 

7. Samb — Expert Evidence. 

It was proper in such case to exclude the testimony of a person having 
much expérience in hauling marble slabs, on the question wLether he 
would consider it safe to draw slabs in this manner with a man standing 
between them and no frame to keep them from falling in upon him, or 
whether an ordinarlly prudent man would draw slabs with only two sticks 
to keep them from falling; for défendants were not drawing slabs at tlie 
time of the accident, but were reloadlng them with the wagon at a stand- 
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still, and, In any event, the facts were so plaln and open to the common 
understanding that tliere was no necesslty for resorting to the opinions 
of witnesses. 
8. Samk— Evidence of Changb after Accident. 

Evidence that, after the accident, the master repaired his machinery, 
or adopted a différent method of conductiug hls business, is inadmissible 
to prove his négligence at the time of the accident. 

In Error to the Circuit Court of ttie United States for the Eastern 
District of Arkansas. 

W. F. Hill and H. F. Auten, for plaintiff in error. 
Henry Hitchcock, for défendant in error. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. Tlie chief complaint in this case is 
that, at the close of the plaintiff's évidence, the court below directed 
the jury to return a verdict in favor of the défendant, and judgment 
was rendered accordingly. David Motey, the plaintiff in error, sue(J 
out this writ to reverse that judgment. His action was for dam- 
ages for a Personal injury, which he alleged was caused by the négli- 
gence of the Pickle Marble & Granité Company, the défendant in 
error. The facts established were thèse: 

The plaintiff was a laborer 34 years of âge. The superintendent 
of the marble and granité company was at work with a horse, driver, 
and platform spring wagon, hauling slabs of marble from the dépôt 
to a bath house in Hot Springs, in the state of Arkansas. He was 
handling some marble slabs in front of the bath house when the 
plaintiff stopped there, and the superintendent hired him to assist. 
He asked the plaintiff if he had ever done that kind of work before, 
and the latter replied that he had not. The superintendent said, "If 
you are willing to do what I tell you to do, everything will go on 
ail right." And thereupon the plaintiff went to work, and assisted 
the superintendent to unload some marble slabs from the wagon. 
When this was accomplished, they went to the dépôt and again load- 
ed the wagon. This wagon was provided with a row of stakes on 
each side, and a driveras seat in front, and was 12 feet long and 6 
feet wide. The plaintiff and the superintendent loaded upon this 
wagon 14 slabs of marble. Each of thèse slabs was about 9 feet 
long by 3^ feet wide, and about | of an inch thick. They loaded 
thèse slabs upon their edges, and placed 7 of them almost vertically 
against the stakes on each side of the wagon. This left a space of 
4 or 5 feet between the 7 slabs on the right side and the 7 slabs on the 
left side, in which the superintendent and plaintiff stood as the 
wagon moved away from the dépôt. They had placed the slabs so 
nearly plumb that they would not stand to ride, but would fall in, 
unless they were held in place in some way. To prevent their fall- 
ing, the superintendent procured two sticks, and, as the wagon start- 
ed, he stood on the rear of the wagon and held one of them cross- 
wise, between the sets of slabs and against their tops, and the plain- 
tiff, by his direction, stood on the forward end of the wagon and 
held the other in a like position, to prevent the slabs from tipping 
down into the middle of the wagon. When they had proceeded about 
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a block in tliis way, they found that 3 of the slabs on the right side 
of tlie wagon were rubbing and chipping, and that it was necessary 
to put some paper between them to présent their injury. ïhere- 
upon they stopped the horse, the superintendent took his brace from 
between the sets of slabs and directed the plaintifE to remove his, and 
to pull one of the slabs upon the right side apart from the others, 
so that he could put some paper between them. The plaintifl: took 
his brace eut, and took hold of the slab to pull it over towards 
him, when tîie slabs on the left side of the wagon fell upon both 
men, and broke the plaintiff's leg. 

It is the duty of the trial court at the close of the évidence to direct 
a verdict for the party who is clearly entitled to recover where it 
would be its duty to set aside a verdict in favor of his opponent if 
one were rendered. Railwav Co. v. Davis, 10 U. S. App. 422, 3 C. 
C. A. 429, and 53 Fed. 61; Gowen v. Harlev, 12 U. S. App. 574, 585, 
6 C. C. A. 190, 197, and 56 Fed. 973, 980; Railwav Co. v. Moselev, 
12 U. S. App. 601, 604, 6 C. C. A. 641, 643, and 57 Fed. 921, 922, 
923; Reynolds v. Railway Co., 16 C. C. A. 435, 437, 438, 69 Fed. 808, 
810. An injury that is the natural and probable conséquence of 
acts of négligence is actionable, but an injury that could not hâve 
been foreseen or reasonably anticipated as tke probable resuit of the 
négligence is not actionable. Railwav Co. v. Elliott, 12 U. S. App. 
381, 886, 5 C. C. A. 347, 349, and 55 Fed. 949, 951, 952. A servant 
assumes the ordinary risks and dangers of the employment upon 
which he enters, so far as they are known to him, and so far as they 
would hâve been known to one of his âge, expérience, and capacity 
by the use of ordinary care. Manufacturing Co. v. Erickson, 12 U. 
S. App. 260, 265, 5 C. C. A. 341, 343, and 55 Fed. 943, 946. If the 
négligence of the servant was one of the proximate causes of his 
injurj',^if his own négligence contributed to the unfortunate re- 
suit, — he cannot recover of his master, even though the négligence of 
the master also contributed to it. Railway Co. v. Davis, 10 U. S. 
App. 422, 426, 3 C. C. A. 429, 431, and 53 Fed. 61, 63; Railway Co. 
V. Moselev, 12 U. S. App. 601, 604, 608, 6 C. C. A. 641, 643, 646, and 
57 Fed. 921, 922, 923, 925. It is the duty of the servant to exercise 
that degree of care, commensurate with the character of his occupa- 
tion and the occasion, M'hich a reasonably prudent person would 
employ under like circumstances in order to protect himself from 
injury; and, if he fails to exercise that care, he cannot recover of the 
master for an injurv to which his own négligence has contributed. 
Gowen v. Harlev, 12 U. S. App. 574, 585, 6 C. C. A. 190, 197, and 56 
Fed. 973, 980; Railwav Co. v. Jarvi, 10 U. S. App. 439, 448, 3 C. C. 
A. 433, 436, and 53 Fed. 65, 68. 

Tliese are indisputable principles of the law of négligence. The 
reasons of their being and some of the authorities which sustain 
them will be found in the opinions we hâve cited, and it is difflcult 
to perçoive how, upon the state of facts before us, a verdict for 
the plaintiff could hâve been sustained in this case under thèse 
rules. It is clear that this accident was caused by depressing the 
right side of the spring wagon by the extra weight of the two men 
and correspondingly elevating the left side, until the almost verti- 
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cal slabs were tipped in upon the legs of the men, who together 
caused the disaster. The danger and risk of this accident and injury 
cannot be said to hâve been latent or hidden. A laboring man, 34 
years of âge, cannot be presumed to be ignorant of so common an 
effect of the law of gravitation. He must hâve known that the 
weight of 300 pounds placed on one side of the platform of a spring 
wagon would tilt it. He could not hâve been ignorant of the fa et 
that a very slight horizontal movement of the top of a heavy marble 
slab, 3 feet wide and f of an inch thick, which stood vertically on 
its edge, would cause it to fall. He must hâve known that thèse 
slabs were so nearly vertical that they were liable to fall from any 
movement of the platform, for he and the superintendent had load- 
ed them, and they had just been holding braces between them to 
prevent this very catastrophe. He removed his brace from between 
the sets of marble slabs, threw his weight upon the right side of 
the wagon, seized the slab to raise it, and thus caused or assisted 
to cause the slabs on the left side to fall upon himself and his com- 
panion. How, then, could he recover of the défendant for his in- 
jury? 
Counsel for the plaintifE write in their brief : 

"The danger of the marble falling was evidently not so apparent as to at- 
tract the attention of an ordinarily prudent man, for the superintendent him- 
self was in the same position, and was caught and injured at the same time 
as Motey." 

If this be true, then the défendant was guilty of no actionable 
négligence hère, and the plaintifl cannot recover; for an injury that 
could not hâve been foreseen or reasonably anticipated by an ordina- 
rily prudent man as the natural resuit of the négligence is not 
actionable. Eailway Co. v. Elliott, supra. If, on the other hand, 
this sîatement of counsel is incorrect, and if this injury could hâve 
been foreseen or reasonably anticipated by an ordinarily prudent 
man, then the plaintiff could hâve foreseen and anticipated it. He 
must be presumed to hâve been an ordinarily prudent man, for there 
is no évidence that he was not. He had every opportunity to fore- 
see and anticipate the resuit. The danger and risk were neither 
secret nor occult. They were plain and open. They were but some 
of the ordinary risks and dangers of the employment in which he 
was engagea. They were dangers and risks which, under the well- 
established rules of law, he had himself assumed. If the super- 
intendent was négligent, then the plaintiff was; and if the négli- 
gence of either or of both caused the injury, then the négligence of 
each contributed to it. A verdict for the plaintiff could not hâve 
been sustained upon this state of facts, and the court properly in- 
structed the jury to return a verdict for the défendant. 

It is assigned as error that the court below refused to permit a wit- 
ness who had had much expérience in hauling marble slabs to testify 
whether or not he would consider it safe to draw marble slabs, with 
a man standing between them, and no frame to keep the marble 
from falling in; whether or not an ordinarily prudent man would 
draw marble slabs in that way; and whether or not the two sticks 
used to keep the marble slabs from falling over were suitable or rea- 
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sonably safe appliances for protecting the lives of employés engagea 
in drawing marble. But there was no errer in this ruling. There 
are at least two fatal objections to this testimony : First. It liad no 
relevancy to the issue. The défendant was not drawing slabs, but 
reloading them, and its horse was standing still when this accident 
occurred. It was not using sticlis or any other appliances to keep 
the marble from falling in, but had necessarily removed those ap- 
pliances, so that it might replace the slabs. Second. The propos- 
ed testimony was but the opinion of a witness, drawn from facts 
upon which any man of ordinary ability and capacity was capable 
of forming a sound judgment. The rule is that a witness must state 
facts and not opinions. The exception to the rule arises from the 
necessity of the case. It is that i he opinion of witnesses possessing 
peculiar skill or knowledge may be received, whenever the facts 
are such that inexperienced persons are likely to prove incapable of 
forming a correct judgment without such assistance. There is noth- 
ing in the subject-matter or in the facts surrounding this issue that 
was not plain and open to the common understanding. There was 
no necessity for the opinion of witnesses to enable the jury to form 
a correct judgment, and when the necessity ceases the opération 
of the exception ceases. The court properly excluded the testimonv. 
Railway Co. v. Farr, 12 U. S. App. 520, 526, 6 C. C. A. 211, 215, and 

56 Fed. 994, 998; Graham v. Pennsylvania Co., 139 Pa. St. 149, 159, 
21 Atl. 151; Hopkins v. Railroad Co., 78 111. 32; Indemnitv Co. v. 
Dorgan, 16 U. S. App. 290, 297, 7 C. C. A. 581, 584, and 58 Fed. 945, 
948; Hinds v. Keith, 13 U. S. App. 222, 227, 6 C. C. A. 231, 234, and 

57 Fed. 10, 14. 

It is assigned as error that the court refused to permit the intro- 
duction of testimony to prove that the défendant used other appli- 
ances than the two sticks to keep the marble slabs in position while 
drawing them from the dépôt after the accident. But there was no 
error in this ruling. Evidence that, after the accident, the master 
repaired his machinery, or adopted a différent method of conducting 
his business, is inadmissible to prove his négligence at the time of 
the accident, because a rule that such évidence is compétent would 
impose a penalty upon the master for making such repairs and 
changes, would constitute them a confession on his part of a prior 
wrong, and would thus deter him from improving his machinery and 
his methods. Such évidence is also inadmissible because it has no 
legitimate tendency to prove that the machinery and methods were 
not reasonably safe and suitable for use in the conduct of the busi- 
ness at the time of the accident. Railway Co. v. Parker, 12 U. S. 
App. 132, 135, 5 C. C. A. 220, 222, and 55 Fed. 595, 597; Railroad Co. 
V. Hawthorne, 144 U. S. 202, 208, 12 Sup. Ct. 591; Morse v. Railway 
Co., 30 Minn. 465, 16 N. W. 358; Nalley v. Carpet Co., 51 Conn. 524; 
Corcoran v. Peekskill, 108 N. Y. 151, 15 N. E. 309; Railroad Co. v. 
Clem, 123 Ind. 15, 18, 23 K. E. 965; Shinners v. Proprietors of Ix)cks 
& Canals, 154 Mass. 168, 28 N. E. 10; Hodges v. Percival, 132 111. 
53, 23 N. E. 423; Dougan v. Transportation Co., 56 N. Y. 1. 

The judgment below must be afifirmed, with costs, and it is so 
ordereii 
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GUBBINS V. LAUTENSCHLAGER et al. 
(Circuit Court, S. D. lowa, E. D. Mardi 2, 1896.) 

1. CONTRACTS— ACCEPTAK-CE OP WOBK. 

Plaintifl! made a contraet witli défendants, in tlie form of a proposai and 
acceptance, referriug to certain plans and spécifications, for ttie érec- 
tion of a slauglitering and paclciug house, with machinery. The contraet 
pfovided, in référence to manner of performance, that plaintiff covenanted 
"to furnisli and perform in a complète manner, and in accordance with the 
spécifications, * * * and to the entiro satisfaction of H. & S., superin- 
tendents, * * * the entire," etc. The spécifications provided that plain- 
tiff should be held strietly to exécute the work, use the materials de- 
scribed, submit, as to the character of material and work, to the Judg- 
ment of the superintendents, and replace any material net, in their judg- 
ment, in accordance with the spécifications; and that, after notice in 
writing to plaintiff of defects, the défendants might remedy them at his ex- 
pense, if he neglected to do so. The contraet also provided that the final 
payment should not be made to plaintiff, except on condition of his glying 
a bond to protect défendants from loss by defects in the machinery. Held, 
that it was not necessarjf for plaintiiï, in an action on the contraet, to 
show a written acceptance of the work by the superintendents. 

2. Samb— Condition Précèdent. 

Held, fnrther, that it was not necessary to prove acceptance by the super- 
intendents of the work done and materials furnished, as a condition précè- 
dent to a recovery on the contraet. 

3. Samb — Performance. 

It appeared as a faet that the spécifications to which référence was 
made in the contraet called for the furnishing, as the refrigerating machine 
of the plant, of a particular, secondhaud machine, whlch défendants had 
themselves selected. Held, that an objection to the performance of plain- 
tiff's contraet, resting upon the failure of the machine, so selected by de- 
fondants, to do work required of it, was not sufticient to defeat plaintiff's 
recovery. 

4. Same — Notice op Depects. 

tfeW, fnrther, that notices, given by the superintendents to plaintiff, that 
certain parts of tiie njachinery wei-e "worthless and dangerous, not fit 
for use, liable to cause damage, their construction in direct violation of the 
contraet," without other spécification of the nature of the alleged defects, 
were insufficient as notices to require plaintiff to replace such parts of the 
machinery, or to defeat his right to recover therefor. 

5. Samé — Completion. 

Held, further, that plaintiff could not recover for labor or materials ex- 
pended in trj'ing to bring the plant to a satisfactory condition, even 
though so expended after a time when plaintiff would hâve been justified 
in treating his conti-act as performed, and leaving the work. 

6. Same — Time. 

Held, further, that, in tlie absence of anything to show that time had been 
made of the essence of tlie contraet, défendants could not recover upon a 
counterela.im, in the action on tlie contraet, for expenses and losses arising 
from plaintiff not completiug the contraet at a date at which he had said 
he would try to complète it. 

7. Same — Waivbk dp Défenses. 

Ilcld, further, that défendants, by failing to set up in their answer that 
plaintiff had failed to show that there were no claims for labor or mate- 
rials whlch might be liens on the plant, and to furnish a bond to protect 
défendants from loss, had waived the requiroments that such proof and 
security should be given, as a condition of maldng the final payment, and 
were not entitled to insist on this défense upon the argument of the cause. 
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James H. Anderson and A. B. Jenks, for plaintiff. 
Clark Varnum and Jas. C. Davis, for défendants. 

WOOLSON, District Judge. Plaintiff claims judgment against 
the défendants for $16,284.90, with interest, on account of work and 
materials, under contract witli défendants, in the érection of certain 
machinery, etc., in a slaughtering and packing bouse at Ft. Madison, 
Lee county, lowa, and the foreclosure of mechanic's lien therefor, 
filed bj' him against said property. Défendants admit the exécution 
by thein, with plaintiff, of a contract for the work, machinery, etc., 
but claim judginent against plaintiff for failure to furnish same in 
accordance with the contract, in that plaintilî failed to complète the 
same within the time provided in contract, failed to furnish the ma- 
chinery, etc., of the quality and capacity therein required, and for 
damages suffered in loss of time and property, and expense occa- 
sioned thereby. The contested facts are many. Scarcely an impor- 
tant fact material to the case is undisputed. In no case with which 
I hâve ever been connected, during my expérience with courts, 
has the testimony been in more direct and incessant eonflict. A 
large amount, extending into the thousands of pages, of évidence 
and exhibits, lias been submitted. No practical beneflt would resuit 
if the attempt were inade to state with any largeness of détail the 
évidence on which the facts found are decided. The duties pressing 
upon me compel the statement of the facts found, without attempt- 
ing detailed référence to the witnesses whose testimony leads me 
to the conclusions reached. 

In December, 1891, plaintiff and the défendants entered into a 
preliminary contract for the furnishing by plaintiff of refrigerating 
and other machinery for a slaughtering and packing house about to 
be built by défendants at Pt. Madison, lowa. This contract was pre- 
liminary, in that it did not specify the terms of payment, nor did it 
name the superintendent under whom the work was to be done. But 
it did provide for the gross amount to be paid to plaintiff, and was 
made with spécifications for work and materials before the contract- 
ing parties. ïhis preliminary contract took the form of a proposai 
by plaintiff, and acceptance by défendants, to do the work and fur- 
nish the materials named in the spécifications, and the written ac- 
ceptance by défendants of such proposai. On the 7th of January, 
following, the parties entered more formally into contract for the 
same work and material, under the same spécifications, the payment 
of the same suni, and that the work was to be performed "to the 
entire satisfaction of Huehl & Schmidt, superintendents in the prom- 
ises." This contract also provided for the dates and conditions of 
the payment of the contract price of |2o,083.50. The spécifications 
are lengthy, and cover many points. At the very threshold of tlieir 
considération arises a contest as to which are the spécifications which 
deflne the work, etc. Plaintiff présents what he claims are the 
spécifications received and retained by him when he made his De- 
cember proposai, and the ones under which he made such proposais, 
which défendants then accepted; while défendants présent spécifica- 
tions which they claim are the spécifications received by them when, 
v.74F.no.l — 11 
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in December, they accepted said proposai made by plaintiff. It be- 
comes essential to détermine which are the correct spécifications, 
since upon this point dépends much of the sharp contest so forcibly 
urged in this suit. 

The évidence shows that one Metzger, a résident of Chicago, and 
whose business was that of planning, etc., refrigerating machinery, 
came into consultation with défendant Lautenschlager with référ- 
ence to the plant which défendant was about to erect at the city 
of Ft. Madison, lowa. The citizens of the latter city proposed a 
bonus of 150,000 for the plant. Said défendant was désirons of 
building and equipping this plant as nearly as possible within this 
bonus. There is no substantial question but that the buildings 
would cost, if of the dimensions proposed, about |31,000. The ma- 
chinery, outside of the ice or refrigerating machine, would cost about 
115,000 to $18,000. The difflculty was as to the refrigerating ma- 
chine. Metzger had knowledge of such a machine at Tampa, Fia. 
(a No. 4 double Linde machine), which could be bought at a greatly 
reduced price as compared with a new machine. He informed Lau- 
tenschlager of this fact, and that it could be bought for some $7,000. 
Lautenschlager found that, if he could get the refrigerating machine 
at that price, he could bring the cost of the plant niuch nearer the 
150,000 bonus, than in any otlier way then apparent. He therefore 
directed Metzger to order the machine shipped to Chicago. But the 
Florida parties refused to ship it unless the money was paîd before 
loading. Défendant found that he was not able to raise the money 
required, and Metzger thereupon proposed to défendant that, if Gub- 
bins could obtain the contract for the rest of the work, he (Grubbins) 
might be induced to advance the money for the machine. This 
brought Gubbins and Lautenschlager together. Metzger drew up, 
at defendant's request, spécifications for the contract work, includ- 
ing the refrigerating machine. The évidence shows that plaintiff 
was to reçoive |o00 for refitting the machine, and putting it in order. 
At this December meeting, Gubbins presented his figures, for the 
entire machinery work, counting this Florida machine at $7,000, and 
its refitting at $500. The figures for the other work were deemed 
by défendant too large, and there was a revision of the spécifications, 
the rejection of some articles therein, and the changing of others to 
a lower quality and price, until finally the price was agreed upon, 
the written proposai formally made by plaintiff, and formally ac- 
cepted by défendant. 

On page 5 of spécifications presented by plaintiff, after the type- 
written matter relating to brine piping (which follows the gênerai 
spécifications with référence to the refrigerating machine and its 
belongings), there is written, with pen and ink: 

It is understood that tbis part of this spécification sliall be the double num- 
ber 4 Linde machine Wolf sold in Tampa, Fia., complète except the ice-mali- 
ing part and brine piping. 

The spécifications presented by défendants do not contain any such 
pen-written addition; and the testimony of witnesses produced on 
the one side is squarely contradictory to that produced on the other, 
as to whether this pen-written portion was originally part of the 
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spécifications (with référence to wliich tlie December proposai and 
acceptance were made), or bas been since added. The évidence jus- 
tifies the conclusion that Lautenschlager (who was, in the matters 
preliminary to the érection of this plant, the active défendant) was 
désirons of keeping from the people of Ft. Madison ail knowledge 
of the fact that the refrigerating machine was a secondhand ma- 
chine; and this assists in explaining Avhy the spécifications, with 
référence to such machine, were drawn as they were. ïhe intent ap- 
pears (and of this plaintifl! had knowledge) that the spécifications 
were to be so drawn as to induce bidders (who did not know of the 
Plorida machine) to make high bids, so that thèse might be brought 
to the notice of the Ft. Madison people; while Gubbins, knowing 
of this Tampa machine and the intent to use it, might make his bid 
accordingly low. In the spécifications it is provided (typewritten) : 

Refrigerating maeliine or machines, capable of receivlng, compressing, 
and discharging two liundred thousand cubic inches of ammonia gas, at a 
tension of 5 pounds per square inch, at normal speed. 

And again, under head of "Brine-Piping," it is declared (typewrit- 
ten) : 

"Piping is to be of 6" diameter spiral riveted of No. 18 galvanized wire, 
and suspended to ceiling of storage room, with neat wrought-iron hangers, 
and of sufïicient quantity to produce and maiutain a température of 30 Fahr., 
with the work of taking care of the méat going on in the rooms. The maxi- 
mum number of hogs to be chilled is 800, of average weight of 200 Ibs., and 
200 beeves, of average weight of 600 Ibs., per 24 hours. 

The two sets of spécifications presented are largely identical. In 
plaintiiï's set appear erasures by pencil in many places, concerning 
which plaiatiff testifies that the erasures were made as the December 
consultation progressed, in the effort to lower yet further the amount 
he had originally flxed as his contract price. In some parts of both 
there are additions or interlineations or changes, with pen and ink, 
common to both, which the testimony shows Metzger made at such 
consultation. Défendants' set of spécifications is a carbon copy (the 
typewritten portion) of those presented by plaintiiï, except page 5, 
and two subséquent pages (9 and 16), one of which (9) is the original 
whose Carbon copy is in plaintiiï's set. None of the disputed tes- 
timony relates specially to page 9 or 16. How or why page 5 of 
défendants' spécifications is an original page, instead of a carbon 
copy (as are the other pages, except the two above named), is not 
shown. No satisfactory reason is atterapted for the absence of the 
carbon copy in page 5 in défendants' set. The carbon copy is not 
accounted for. The évidence shows that a carbon copy was made of 
that page. The whole évidence is strongly convincing that, in the 
calculations between plaintifl and Lautenschlager as to a refriger- 
ating machine, the Tampa machine was in mind. The évidence ex- 
cludes ail idea that a new machine, or anything approximating that 
described in the spécifications, could hâve been procured for |7,500, 
the price at which the refrigerating machine was actually calculated 
by ail parties at this December consultation. This pen-written ad- 
dition to page 5 of plaintiff's set accords with the gênerai évidence, 
for there is no good reason to doubt but that ail parties had this 
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Florida machine in mind at tlie time. After the machine was at 
plaintlflE's shop in Chicago, défendant Lautenschlager saw it there 
often; and the testimony is to the effect that he gave directions as 
to how it was to be painted and outwardly prepared, so as to conceal 
its secondhand appearance. 

In comparing the two sets of spécifications, we find in both sets 
many pencil erasures and interlineations in common ; and there are 
also strong indications that in the spécifications produced by défend- 
ants, in a number of places, pencil marks which had been drawn 
through (and erasing) parts of the typewritten words hâve been 
erased or rubbed ont. How and when thèse pencil marks (erasing 
marks) were rubbed ont or themselves erased from défendants' spec- 
iiications does not appear. I may add hère that, at the time when 
the contract of January 7th was signed, no spécifications were then 
attached to this contract, although the contract in terms refers to 
spécifications as attached thereto. There is no claim that the spécifica- 
tions were ever changed by mutual consent after the December meet- 
ing above referred to. The évidence shovi's (and on page 4 of de- 
fendants' set appear the words "hâve 3 copies") that it was agreed 
at the December meeting (on the 12th), and after the spécifications 
had been revised, and priées eut down, and plaintiff's proposai had 
been accepted, that three copies should be made of the spécifications 
as they then appeared, from the copy retained by the architects; 
one of thèse to be given to plaintiiï, one to défendants, and the other 
to the architects (afterwards named as superintendants). After his 
proposai had been made and accepted, when plaintiff left the meet- 
ing, he took with him the copy of spécifications on which he had 
made his changes, and the duplicate (carbon copy) was left with 
the architects, who were to make therefrom the triplicates above 
stated. Both plaintiif and Metzger testify that as the spécifications 
were in process of revision, at the December meeting, the architects 
having one copy, and plaintiff another, as any change was made, 
plaintiiï, in his copy, and the architects, in their copy, made the prop- 
er changes (erasures or interlineations) in their respective copies, as 
was then supposed. Plaintiff testifles that the set produced by him 
when giving his testimony is the set (and that it is in the same con- 
dition as to erasures and interlineations) which he took from the 
December consultation, and on which he made his proposai. The 
gênerai circumstances in évidence as to this December meeting cor- 
roborate thèse statements as to what was there done. The évidence 
does not show that thèse triplicate copies were ever delivered, as 
agreed by the architects. 

It is also shown that the bid of the Weir & Craig Manufacturing 
Company, for the machinery other than the refrigerating machine, 
was 117,405. The testimony is uncontradicted that, at the December 
consultation (ending in proposai and acceptance of plaintifl:'s Gub- 
bins', bid), Lautenschlager proposed to give Grubbins |50 more than 
the Weir-Craig bid; and that, flnally (after revision of the spécifi- 
cations by erasing some material and work, lowering qimlity and 
price as to others, and so lessening contract price), when plaintiff 
had sealed his bid down, Lautenschlager proposed dividing the dif- 
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ference between Gubbins' bid and the Weir-Craig bid, etc. ; and that 
this "splitting the différence" lesulted in the proposai from plain- 
tiff which was accepted by défendants. Now, if this Florida machine 
is added at |7,500 to the Weir-Craig bid (increased by the $50 and the 
"splitting of the différence"), the resuit is the accepted proposai of 
$25,083. Both the architect Huehl and Lautenschlager testify that 
they then understood that a new machine would hâve cost |15,000 
to |20,000. ïhese facts are convincing that thèse two parties then 
understood the refrigerating machine plaintiflf proposed to supply 
was not a new machine, and was to be put in at $7,500. There is 
also testimony strongly tending to show that the plaintiff, at the 
time of his proposai, refused to make the proposai to include the ma- 
chine, unless Lautenschlager would agrée to take Metzger for the re- 
frigerating machinery, plaintiff stating that he knew nothing about 
such machinery or this machine, and would not bid on that. And 
that Lautenschlager agreed to do that, adding that he had made in- 
quiries and knew of the machine himself. It is not necessary to dé- 
cide as between the conflicting claims on this point, although the 
surrounding circumstances strongly corroborate the fact, as claiined 
by plaintiff. 

Without further detailing the reason impelling to such conclusion, 
I am of the opinion, under ail the évidence, that this pen-written ad- 
dition to page 5 of spécifications produced by plaintiff was made 
before the proposai and acceptance, and relates to, and is a part 
of, the contract between the parties. 

The évidence shows that the plaintiff set up the machinery, etc., 
in the plant at Ft. Madison, and that on May 31, 1892, it was first 
started, with the refrigerating machinery, for slaughtering. On that 
day nearly 200 hogs were killed. The évidence is conflicting as to 
the opération of the machine on that day. The parties interested, 
together with the architect Huehl and others, looked over the plant 
before it started, and there seems to hâve been no dissatisfaction 
then expressed with its condition. After the plant was put in opér- 
ation that day, and the slaughtering was in progress, it was found 
that the refrigerating machine was not properly cooling the chilling 
rooms. This caused a stopping of the work. For about a month 
thereafter, plaintiff and his men were at work on the machinery, at- 
tempting to remedy the defects, and to cause the refrigerating ma- 
chine to do the work it was intended to perform. On July 2d the 
machine was not yet able properly to cool down the chilling rooms 
to the température required. Défendants and the architect (super- 
intendent) Huehl demanded of plaintiff' that he replace the refriger- 
ating machine with a larger machine, one that would properly chill — 
cool down to the required température — the chilling rooms. Plain- 
tiff refused, claiming that this machine was the one défendants had 
themselves selected to do the work. This demand being named by 
défendants as their ultimatum, plaintiff announced he would hâve 
nothing more to do with the plant, claimed he had fulfllled his con- 
tract, called off his men, and left the plant to défendants. Within 
a few days thereafter, the architects (who, by the contract of Jan- 
uary 7th, were made the superintendents of the contract work) for- 
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mally notified plaintiff of wliat they elaimed were defects in per- 
formaiiçe of plaintiff's contract, and demanded that thèse defects be 
remedied, and notifled plaintiff tliat, in default of liis immediately 
remedying the same, défendants would proceed, under contract and 
spécifications, to remedy same, at plaintiff's expense. In consé- 
quence of plaintiff's failure to comply witli thèse notices (one dated 
July 5, the other July 18, 1892), défendants put in the plant anotlier 
and larger refrigerating machine, and also made other changes. 

The first point to be hère decided is whether, under the contract 
and the speciflcations, it is requisite to plaintiff's right to recover 
that he prove the acceptance or approval by the superintendents of 
the work done by him under his contract. As to this point the two 
sets of spécifications presented are in accord. The contract of Jan- 
uary 7th deflnes the duty of plaintiff as follows: 

Plaintiff does hereby eovenant and agrée to furnish and perform In a com- 
plète manner, and In accordance with the speciflcations hereto attached and 
plans furnished, whlch plans and spécifications must be understood as form- 
ing tlie main part of this agreement, and to the entire satisfaction of Huehl 
& Schmidt, superintendents in the promises, the entire, etc. 

The spécifications (as proposed and accepted upon December 12th, 
and made part of the contract of January 7th) provide as to this 
point: 

Duties of Contractor. He shall be held strictly to exécute such work and 
use such materials as hereinafter described, and he will be further hcld to 
submit as to the character of material used, and the work done, to the judg- 
ment of the superintendent, and to remove and replace, by other, any mate- 
rial that, in his judgment, Is not in accordance with the spécifications. 

The speciflcations then proceed in gênerai ternis to provide for the 
right of the owners to remove and replace by proper material, etc., 
if contractor shall delay after three days' notice, in writing, to re- 
move or replace same, etc., and that contractor shall be liable not only 
for différence in cost to owners thereby, but in resulting damages, 
etc. ; also, that in case of additions or déductions as to work, if the 
superintendents and contractor cannot agrée, they shall submit the 
same to a third party, to be named by them, and his décision shall 
be final. 

Plaintiff claims that tlie évidence proves an oral acceptance of the 
contract work by the superintendent Huehl, at Ft. Madison, on May 
31, 1892, the day of the slaughtering, as above stated; while défend- 
ants contend that the contract is complied with only when plaintiff 
has obtained a written acceptance or approval from the superin- 
tendents. Some testimony has been offered tending to show that 
the custom of architects, under like contracts, requires such written 
acceptance. In my judgment, no sufficient or proper basis is shown 
for holding a written acceptance necessary. Besides, the contract 
does not so staté. Its phraseology is : "Agrée to furnish and perform 
in a complète manner, and in accordance with the speciflcations, 
* * * to the entire satisfaction of the superintendents." The 
fact that notice (of defects, etc.) from superintendents to contractor 
must be in writing emphasizes tlie view that a written acceptance 
is unnecessarv under the terms of this contract. I am unable to 
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ând from the évidence that any oral acceptance by the superintend- 
ents is proven. On this point (as to oral acceptance by the superin- 
tendents) the évidence is in irreconcilable conflict. On plaintifE is the 
burden of its proof. This burden has not been sustained. For the 
month following this alleged acceptance, plaintiff had his men at 
work on the plant, attempting to remedy its manifest defects in 
working; and plaintifE himself visited the plant at diiïerent times 
during that month. If f urther proof is desired, it is f ound in the fact 
that when plaintiff, in July following, withdrew from further at- 
tempts at correcting the defects in the plant's working, no claim 
was then made by him that the superintendents had accepted the 
plant. His asserted justification for then leaving the plant was 
that he had fulfllled his contract, and the demanda then made upon 
him were beyond and outside of the contract. 

Défendants now claim that the acceptance by the superintendents 
of the work done and materials furnished — that is, approval thereof 
as a complète compliance with the terms of the contract — is a con- 
dition précèdent to the right of the plaintiff to recover herein. In 
lïiy judgment, it is not necessary to enter into a discussion of the 
légal propositions applicable where payment is by the contract made 
conditional on an express approval or acceptance by the superin- 
tendent. Much discussion has been had, and many décisions 
cited, on varions phases of thèse propositions. After ail, the final 
test is the contract of the parties ; and, looking to the contract herein, 
I flnd no provisions requiring such express approval or acceptance by 
the superintendents, as condition précèdent to payment. The spécifi- 
cations above quoted, as to duty of contractors, do not so provide. 
They do place the character of materials furnished and work done 
subject to the judgment of the superintendents, and protide for the 
removal of improper work and materials when duly directed by the 
superintendents; but they provide, in case of a f allure to so remove, 
a penalty, in the nature of a déduction from the contract price and 
damages resulting from failure to remove, and also that the owners 
may, at the contractor's expense, make such removal, provide proper 
material, etc. And, as to the "extras," the spécifications not only do 
not make the judgment of the superintendents necessary to the re- 
covery thereof, but expressly provide for arbitration, if the su- 
perintendents and the contractor cannot agrée. Turning to the con- 
tract of January 7th, wherein the terms of payment are stated, we 
ând that it is expressly provided that the first and second payment 
shall hâve fallen due when the "machine, boilers, tanks, and pumps 
are delivered and put on foundations." As to the remaining pay- 
ments it provides: 

The third payment to be $5,000, and to be made as soon as ail the parts 
of the work are delivered and put in place In complète and perfect manner. 
The fourth and final payment to be the balance of the contract priée, and 
to be due in (60) sixty days from the time ail work shall hâve been flnished 
and completed, and shall be paid to [plaintiiï] upon the express condition 
that he furnish to [défendants] a good and sufficient guaranty and bond to 
protect the [défendants] from any loss from defects in any part of the ma- 
chlnery, either in material or workmanship, and upon the express condition 
that the [plaintifE] show in a good and sufficient manner that there are no 
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claims for material or labor furnished, wbich daims may be a lien upon 
said buildings or premis«s. 

It is pertinent to inquire why à "good and sufflcient bond" waa 
provided for, to protect against defects in machinery, etc., if the ap- 
proval or acceptancè by the superintendents waa to be a condition 
précèdent to the payment. ïhis considération is emphasized when 
it is noted that the contract nowhere déclares auch acceptancè or ap- 
proval to be required as a condition précèdent to the demanding of 
any payment named. The insertion in that part of tlie contract re- 
lating to the agreement of the contractor that he shall complète the 
work to the "entire satisfaction of the superintendents" cannot be 
construed as barring plaintiff from the courts until that satisfaction 
has been expressly stated. Had such been the understanding of the 
parties at date of contract, it might and would hâve been so ex- 
pressed in apt and easily phrased provisions. Citation of authority 
is unnecessary to the légal proposition that contra cts are not liber- 
ally construed for the purpose of finding therein provisions debarring 
parties from access to the courts, for settlement of controversies ; 
and, where there is not présent some condition précèdent to demand 
of payment, the question for the court to décide is, hâve the contract 
provisions been fulfllled? Since the spécifications gave to the 
superintendents the duty of sUpervising the materials furnished and 
work done, and provided, under penalties to the contractors above 
suggested, for removal of any defective materials or work, as to 
wliich they had given written notice, we turn to the written notices 
(dated July 6 and July 18, 1892) hereJn introduced as served on plain- 
tif!: in this regard. I hâve not obtained from the mass of évidence 
introduced (nor has my attention been called to any defects claimed 
to exist) any points wherein plaintiff is asserted to hâve failed in 
performance of his contract, other than those contained in thèse two 
notices. The examination of thèse numerous items, named in thèse 
notices, must be a matter of détail. I will group them so far as 
appears practicable: 

(1) By this item in notice of July 5th, which we will first consider, 
the steam engine, as originally placed in the plant, is not attacked. 

The defect now claimed relates to its subséquent condition, that 
it "has been by you rendered useless since said engine was placed 
therein." The items constituting such worthless condition are not 
specified. Some testimony has been introduced to the effect that 
the engine was not in Une with the main shaft, and that its founda- 
tion had been disturbed by its working. But Finch, an employé 
of défendants, who was working at the plant from June Ist, 
until after this notice was given, as chief engineer for défendants, 
and in charge of the whole plant, so far as défendants then had it 
in charge, when testifying on behalf of défendants, and asked to 
point ont the defects in the plant in June, as compared with the re- 
quirements in the spécifications, does not speak of any such condi- 
tion of the engine at that time. G-. W. La Moss, a machinist, who 
assisted Finch and Metzger in June to make repairs, enumerates de- 
fects about the plant, which he testifies were remedied before he left, 
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but does not include the defective condition of the engine, specified 
in this notice. 

(2) "The refrigerating macliine is incapable of reducing the tem- 
pérature to 36 Fahrenheit, or chilling 800 hogs, of the average weight 
of 200 pounds, or 200 beeves, of the average weight of 600 pounds, 
every 24 honrs, and is utterly worthless for use in said packing 
house." 

The question at once arises as to the contract requirement with 
référence to the refrigerating machine. To some extent I hâve al- 
ready considered this question, and found that the parties intended 
to, and did, contract for the fltting up and placing in this plant of 
the Tampa (No. 4 double Linde) machine. We may not pass over 
the fact that in neither of the notices is it claimed that this machine 
was not of the capacity described in the spécifications: 

Capable of receiving, compresslng, and discharglng two hundred thousand 
cubic inches of animonia gas, at a tension of flve pounds per square inch, 
at normal speed. 

The defect complained of is not to the working capacity of the 
machine, but as to the effect it produced in the chilling rooms. Much 
testimony has been submitted regarding the présence, in the spécifi- 
cations, of the provision, under head of "Brine Piping" (page 5, spéc- 
ification) : 

Is to be 6" diameter spiral riveted of No. 18 gauge galvanized iron, and 
suspended to ceiling of storage room, with neat wrought-iron hangers, and 
of sufficient quantltj' to produce and inalntain température of 36 Fahr., 
with the work of taklng care of méat going on in the rooms. The maximum 
number of hogs to be chilled is 800, of average weight of 200 Ibs., and 200 
beeves, of average weight of 600 Ibs., per 24 hours. 

Then follows the pen and ink writing as to the machine being the 
Tampa machine, etc., as hereinbefore copied. 

An inspection of thèse spécifications will show that they are sub- 
divided, viz. : "Kefrigerating Machine"; "Condenser"; "Brine Pip- 
ing," etc. Thèse quoted provisions as to the maximum of 800 hogs 
and 200 beeves occur under "Brine Piping." The uncontradicted tes- 
timony is that the Tampa machine could not, under the most favor- 
able circumstances, be relied on to chill such a number of animais 
per day. The testimony is convincing that the chilling rooms at 
this plant were unquestionably not equal to the task of caring for 
that number daily, but that their maximum capacity for daily run- 
ning would be about one-fourth that number of hogs, and a third 
such number of beeves. The fact that the building's capacity was 
thus limited, while this clause in the spécifications calls for so vastly 
greater chilling capacity, tends strongly to corroborate Metzger's tes- 
timony that this clause was added for the purpose of inducing high 
bids from others. Perhaps its addition was also from a désire to 
thus make the spécifications more nearly approach what the Ft. Mad- 
ison people were expecting the capacity of the plant would be, ac- 
cording to their contract with the packing house people. Testimony 
was introduced showing that both the architect Huehl and Lauten- 
schlager were informed while receiving bids, and before the contract 
with plaintifE was made, that the rooms — chilling rooms in the plant, 
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of the packing house — would permit a daily slaughtering of only 
a small part of the maximum number stated in this brine piping por- 
tion of the spécifications. 

No injustice is done to any of the parties herein by assuming that 
ail such parties, at the time the proposai was made by plaintiff, and 
accepted, supposed that a refrigerating machine capable of "receiv- 
ing, compressing, and discharging" ammonia gas at the rate above 
specified would be capable of producing and maintaining the low 
température stated; otherwise, thèse two inconsistent tests would 
not hâve both been given, if ail were acting in good faith. ïhe évi- 
dence shows a wonderf ul lack of ihf ormation even, not to say knowl- 
edge, amoûg thèse parties, as tO the requirements and capabilities 
and working of a refrigerating machine. Grubbins says that he in- 
formed défendants that he knew nothing aboùt such a machine, and 
that he would not bid unless they would take Metzger for that ma- 
chine. Each of thé défendants testify to their own ignorance in 
the matter. But by far the most profoundly ignorant in this direc- 
tion was the architect, Huehl, whotestifles that he drew up the spéc- 
ifications, and was therein constituted the judge of the work per- 
formed and^the materials furnished for such plant. The évidence 
justifies th« conclusion, under ail the facts proven, that, at the time 
thèse spécifications were made the basis of the acceptance and pro- 
posai of December 13th andthe contract of January 7th, none of the 
parties expected or understood that plaintifif was proposing or con- 
tracting to erect a machine of the actual chilling capacity as to 
number 0^ hogs and beeyes as named therein; and when it is re- 
membered that the daily slaughtering capacity of the plant, — as to 
chilling. rooms,— as the same were planned by this very architect, 
and as actually erected, i,s. not one-third of thé number of animais 
named in said clause, this conclusion becomes irrésistible. 

The one point remains as to the ability of the machine to pro- 
duce ànd màiûtain a température of 36 Fahrenheit in the chilling 
rooms. No'Cômplaint is made but that the amount of piping called 
for by the spécifications was actually placed in the rooms. A 
number ofwitnesses testify that the quantity thus placed in the 
rooms ■ waâ= far in excess 6f what would produce the best chilling 
etfect, with the'Tampa machine; that by reason of the large ex- 
tent of piping, the machine was rendered unable to do the f ull work 
it might otherwise hâve done. Again, there is much évidence sub- 
mitted as to imperfect insulation of the chilling rooms, complaint 
thereof to défendants by plaintiff and his workmen, and failure to 
remedy it. The testimony is in strong conflict. It is conceded 
that the floors were in very bad condition, and leaked brine; whereas 
they should hâve been brine tight. The disinterested experts, by 
their testimony as to the usual, proper, and necessary method of 
building ànd insulating such rooms, strongly condemn the chilling 
rooms furnished by défendants at this plant. Plaintiff had a right 
to insist, as he seems strongly to hâve insisted, that he hâve thèse 
chilling rooms well and properly insulated; and the évidence con- 
vinces me that he was not furnished with them, and that, when 
complaint was made and deniand for proper insulation of them, de- 
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fendants failed to furnish such insulation. One further suggestion 
is proper. It will be noticed tliat the requirement as to producing 
and maintaining a température of 36 Fahrenheit relates, according 
to the phraseology of the spécifications, not to the refrigerating ma- 
chine, but to the piping itself. This piping is to be of sufficient 
quantity to produce and maintain a température of 3C Fahrenheit. 
The évidence would justify the conclusion that there was sufficient 
quantity of brine piping supplied by plaintift to produce and main- 
tain the température named had the chilling rooms been properly 
insulated, and the refrigerating machine of capacity coiTesponding 
to the extent of the piping. As the refrigerating machine was the 
one gpecially contracted for, that it did not thoroughly chill the 
entire body of piping will not defeat plaintiff's recovery, if otherwise 
entitled. What might hâve been the resuit with the rooms properly 
insulated is now a matter of mère spéculation. Had défendants 
attended to such insulation, and made the floors brine tight, ex- 
périence would hâve taken the place, in this particular, of spécula- 
tion. It is insisted, however, that the new refrigerating machine 
did thus produce and maintain the specified température. In 
answer to this, it is convincingly urged that the new machine was 
100 ton refrigerating, instead of 25 to 30 ton refrigerating (as was 
the Tampa machine), and that the new machine worked by a différ- 
ent System of réfrigération. 

(3) "Expansion pipes, to extent of over half, are worthless and 
dangerous, not fit for use, liable to cause damage, their construction 
in direct violation of the contract." 

Such a notice does not comply with the spécifications. No par- 
ticulars are noted as détective, so that plaintifE could repair or 
remedy them; nothing specified; merely "worthless," "dangerous," 
etc., and this "to extent of over one-half," and that half not désig- 
nât éd. I must décline to regard this as a proper notice. There is 
évidence, however, that the pipes were properly constructed, but 
damaged by défendants' workmen in walking upon them. 

(4) "Two of the pumps cannot be operated, and are worthless." 
Again, this same lack of spécification or désignation makes this 

claim of defect unavailable. The testimony of La Moss, Finch, and 
Metzger do not sustain this allégation of defect. 
Passing now to notice of July 18th : 

(5) "Heater is a secondhand héater, of 80 horse power, instead of 
160 horse power." 

In plaintiff's spécification, with référence to the heater, there is 
added (written with pen and ink) "coming with ice machine." If 
this is accepted as part of the spécifications, then, under the évidence, 
défendants could only require plaintifE to fit up and properly place 
the heater; for, as part of the refrigerating machine, the heater, 
as the rest of the machine, was really bought by défendants, plain- 
tiff, at their request, advancing the money, and receiving as his com- 
pensation the $500 for the work by him performed and furnished 
in fitting it up. There does not appear, under the évidence, any 
spécial complaint as to this heater prior to July ISth, some weeks 
after plaintiff had terminated his connection with the plant. No 
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évidence is submitted as to the damage because of its smaller ca- 
pacity. I would not be able to détermine, tlierefore, if plaintitf 
were held liable, what damages to award. But, taking the évidence 
as a whole, 1 do not find tliat plaintiff is responsible to défendants 
for this lessened capacity, as claimed, of heater. ïhe capacity of 
this heater must hâve been known to the architect, Huehl, not- 
withstanding the gross ignorance he confesses as to thèse matters, 
wherein, as superintendent, he sliould hâve made himself well in- 
formed. He makes no complaint until July 18th. I am conflrmed 
in flnding (from the other évidence) tliat neither superintendent uor 
either défendant intended or expected to hold plaintiff responsible 
for the heater's capacity. Plaintiff is not responsible for its capacity 
as a part of the refrigerating machine. 

(6) "Belting of rubber, and not of oak-tanned. No Barthol grease 
cups on hanger. Two hog washers are 1", should be 1^". Exhaust 
pipe bas no maypole." 

As to thèse four daims of defect, I find from the évidence that the 
portions of the spécifications relating to them were se cbanged from 
typewritten copy at the December 12th consultation, and before the 
proposai was made and accepted, as that présent condition, in 
respect stated of thèse claims, is in accordance with the spécifica- 
tions. 

(7) "No stop valve on each section of condenser. No by-pass ar- 
rangement in connection with expansion pipes, permitting cutting 
off of part of System. Pipe from feed pump is 1|"; should be 2". 
Pipe to heater is 1^"; should be 2". Pipe, heater to boiler, is 
1^"; should be 2". Pipe, heater to ciiamber of bouse and flre pump, 
is 4", instead of 5". No hose valves on stand pipes. Pipe through 
tank room is 2" ; should be 2|". Pipe, header to engine, 3 J" ; should 
be 5". Pipe (1"), header to boiler, not furnished. Pipe, bouse sup- 
ply, is 3"; should be 6". Plugged opening in header, only one; 
should, be two. Pipes through fioors, no thimbles or gaskets fur- 
nished." 

In each of thèse points the claims appear to be what the contract 
requires, but whether the defect claimed existed, and, if so, the dam- 
age therefrom, I am not able to détermine from the évidence. 

(8) "Ammonia pipe put together with common steam couplings. 
Suction pipe is 4"; should be 0". Liquid and gas pipes put to- 
gether with common steam connections. Only 24 stop valves on 
condenser; should be 36." 

I ara not able to locate thèse requirements in the spécifications, 
nor détermine by the évidence if defects existed as claimed. 

(9) "il?umps are in imperf ect condition, and cannot be used. Grate 
bars of the boilers not properly set, and cannot be operated. Many 
of the expansion valves are leaking. The valves are in most part 
of cheape^t make, do not work properly, not of approved make. Be- 
sides the above, there are many min or defects in the macMnery, 
which will bave to be made right before the same can be of any 
use to Huttenlocher and Lautenschlager, and permit them to con- 
duçt their business without danger of loss to them, or of injury to 
the workmen employed by them." 
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As to the pumps, the testimony tends to show that they were eut 
out by sand in pumping water ont of a well, by direction of défend- 
ants, as the well was being dug for the plant. But of that, as well 
as of the other matters under this division (9), the claim is so gên- 
erai — so lacking in daim for spécifie defeets — as to make the same 
unavailable herein. I cannot locate thèse alleged defeets under the 
évidence submitted. 

I hâve now enumerated and eonsidered each claim eontained in 
thèse two notices, and they are ail the notices served on plaintifE as 
claims of defeets in work or material. The engineer Finch, an em- 
ployé of défendants, and who was working at the plant in the months 
of June and Julj-, when asked to point out from the spécifications 
before him, the defeets or matters wherein the work or material s 
failed of fulfilling the spécifications in défendants' set, enumerates 
the following: The pipes, expansion pipes (page 4, spécifications), 
were not lap weld, and did not weigh three pounds per f oot. There 
was not a stop valve in each section. iVll of the ammonia pipes were 
not extra heavy. There were cast-iron elbows used, where it was 
possible to make a bend. There was no by-pass arrangement from 
ammonia pumps to exhaust any one part of the System. The valves, 
or most of the valves, were ail leaking badly. They never produced 
a température of 36 Fahrenheit in beef house or hog house. There 
was not 160 H. P. brass tube feed-water boiler. The coupling bolts 
were not tui*ned and fltted to holes in couplings. Not any oak-tanned 
leather belting except two (four-inch belts), used on elevator. Hog 
elevator would not hold six hogs at one time; not in working con- 
dition. No covering of any kind on steam or hot water pipes. "Now, 
are thèse defeets which you hâve mentioned, those which you are 
able to remember after a lapse of two years? They are." Arehitect 
(Superintendcnt) Huehl (pages 12, 13), having testified as to parts 
of the Gubbins machinery being left in the plant when the new re- 
frigerating machinery was put in says: "At that time they [thèse 
parts of the Gubbins plant which were so left] seemed to be in 
proper condition. The trouble was then particularly about the 
refrigerating machine." This testimony agrées with that of ail the 
witnesses as to the conversation which occurred just preeeding 
plaintiiï's quitting the plant, and terminating his connection with it; 
that the trouble was particularly about the refrigerating machine. 
Its failure to reduce the température of the chilling rooms to 36 
Fahrenheit was the subject of défendants' ultimatum to plaintiff as 
then announced. 

Plaintiiî claims |1,909.07 as "extras," or work additional to that 
named in the eontract, by him done about the plant, and at défend- 
ants' request. Included therein appears: "Eailroad fare and ex- 
penses, $38.69." No évidence is presented of any promise or agree- 
ment of défendants to pay this item, nor is it shown that they are 
properly chargeable therewith. The further item is included: 
"Metzger, time on ice machine at shop, 370 hours, at .60, |222.00." 
Plaintiff's proposai, as accepted, included $500 for work fitting up 
the Florida ice machine. There is no basis shown for this item as 
an "extra" chargeable against défendants. The further items; 
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"Burke, flxing boiler from May 15 to July 2, $101.45; Metzger, as 
engineer, 360 hours, |180.00," — are not chargeable as extras. I hâve 
found that plaintiflf's work was not acceptée! by the superintendent 
on May 31st. Defects that day appeared, which plaintiff attempt- 
ed in vain to correct, the work extending into July. Whether plain- 
tiff had or had not so performed his contract as that, on May 31st, 
he might hâve refused to do further work, insisted on his contract 
having been fulfllled, and demanded payment, and then withdrawn 
from further connection with work, it is certain that he did not so 
act. He kept some of his men at work on the plant, attempting to 
remedy alleged defects, during the whole month of June. On July 
2d he withdrew from the work, and left the plant to défendants. 
Up to that time, the évidence is that plaintiff was in practical con- 
trol of the machinery work of the plant. And, while so in control, 
he could not, unless by express agreement, make défendants charge- 
able with the time of those men, excepting, however, what thèse 
men did on machinery or work which, by the spécifications and 
contract, plaintiff was not required to do. But such last-named 
work stands as an "extra," the same as material on which that 
work was expended. The further charge, "1,210 Ibs. ammonia, $435.- 
60," occupies a somewhat peculiar position. ïhe refrigerating ma- 
chinery had not yet been turned over to défendants. Plaintiff's men 
were engaged in perfecting it. Had plaintiff, on May 31st, turned 
such machinery over to défendants, he might, according to my view 
of the évidence, hâve successfully claimed his contract price (pos- 
sibly with some few minor déductions). But he did not do so. He 
did not withdraw from control of it until July 2d. Meanwhile nlain- 
tiff was attempting to remedy defects in such machinery. In my 
judgment, he cannot collect from défendants amounts paid for am- 
monia (used in such attempts) prior to July 2d. Under the évidence, 
the remaining "extras" (|931.33) should be allowed to plaintiff, in ar- 
riving at his side of the contre versy. 

Défendants présent, in their cross bill herein, several claims as to 
which they demand judgment against plaintiff As to the amount 
of money paid by défendants to plaintiff' which should be applied as 
payments on plaintiff's contract, there is little dispute. To plaintiff, 
and his men for him, défendants paid, in cash, $10,175; for freight, 
1282.61; for brick, |103.40; for ammonia, $251.17; for oiL, $36.20; 
for fuel, $153.82; for boards for scaffolding, $75,— a total of $11,- 
077.20. This amount should be charged to plaintiff, and credited to 
défendant. The amount claimed by défendants as paid for new re- 
frigerating machine and attachments, I find, ought not to be char- 
gea against plaintiff. Plaintiff fitted up and put in place the very 
machine which défendants and he intended and understood by the 
terms of the spécifications and contract he was so to fit up and 
place in the plant. For defects in the machine and its workings 
(not caused by failure of the work or defects in the work put or to 
be put thereon by plaintiff), plaintiff is not responsible to défendants 
in this action. This view of the matter also disposes of claims of 
défendants for the expenditure by défendants for the changes in 
making the plant ready for the new machine, new arrangements for 
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pipes, heaters, and other work necessary to be done in adapting tlie 
plant to the larger machine and its différent System of réfrigération. 

Défendants, in cross bill, claim damages from plaintiff (1) for 
wages paid worlvmenyemployed to work in this slaughtering and pack- 
ing plant; (2) expenses and losses in keeping, feeding, and selling 
stock which défendants purchased, and retained, to be slauglitered 
in said plant; and (3) loss of profits on said plant from May 1 to 
September 15, 1892, The basis of thèse claims is that plaintiff, 
Grubbins, by his contract with défendants, was to hâve the plant 
ready for opération by May 1, 1892; and that plaintiff afterwards 
"directed and authorized" défendants to prépare for commencing the 
opération of said plant at said date, which plaintiff knew would 
compel défendants to employ many hands, and purchase a large 
amount of material, etc. The pleadings expressly state thèse claims 
are based on the eletnent of time as of the essence of the contract. 
I do not flnd in the spécifications, proposai, and acceptance, of De- 
cember i2th, nor in the contract of January 7th, any provision mak- 
ing time of the essence of the contract. Nor is there proven that 
plaintiff agreed orbound himself to hâve the plant in opération by 
the Ist day of May, 1892, or at any time during that month. Huehl, 
the architect, and Lautenschlager, both testify that the omission of 
the date of completion from tlje spécifications was intentional. Lau- 
tenschlager says that, after the contract was made, he and Gub- 
bins frequently talked if over as to getting the work done by May 
Ist, and Gubbins promised faithfully that he would do his level best 
to hâve it done (page 771). I am not able to flnd in the évidence 
such a basis of représentation or inducement by plaintiff to défend- 
ants to employ, on strength thereof, force, and purchase stock, for 
commencing the opération of the plant in May, as to justify holding 
plaintiff liable for fhe loss to défendants, becausemen were idle and 
stock were on expense during May and June. The évidence also shows 
that plaintiff's work at the plant was retarded by delayed condition 
of the carpenter work; that this work was not complet ed until in 
May. Huehl says that the carpenter work "was finished in the lut- 
ter part of April, or early part of May, practically finished"; and 
the plaintiff's workmen state a number of parts of the work, some 
of it for over two weeks, were delayed because the machinists had 
thus to wait upon the carpenters. I must therefore disallow ail 
claims of défendants which are based on alleged duty and contract 
of plaintiff to hâve the plant in opération by May Ist, and also dis- 
allow ail claims presented by défendants for wages and expenses 
of men, and expenses of keeping stock, and loss of profits of plant, 
between May 1 and September 15, 1892, on the ground that no lia- 
bility therefor has been proven against plaintiff. 

Counsel for plaintiff insist that if damages might be allowed 
against plaintiff foi? losses, etc., by reason of failure to hâve plant 
earlier or more perfectly in opération, défendants, A. C. Lauten- 
schlager and William Huttenlocher, cannot recover under pleadings 
herein, from the proven fact that A. 0. Lautenschlager & Co. were 
the owners of the stock, and made the payments to the men now 
sought to be recovered back from plaintiff; and no assignment or 
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transfer to défendants, Huttenlocher and Lautenschlager, of the right 
to damages (if right existed to A. C. Lautenschlager & Co.) has been 
shown. The évidence strongly supports thic proposition; but, in 
the Tiew taken of the case, this point is immaterial. 

The pétition in this suit was originally flled on the law side of the 
docket. This error in the clerk's office was afterwards, on mo- 
tion of plaintiff, corrected, but not without résistance on part of 
défendants. The order of transfer to the equity docket states : 

If it should appear that any issue in the case is properly referable as an 
issue at law to a jury, tlie court will hereafter make sucli proper order as the 
record shall présent. 

The suit was afterwards fully prepared for trial as in equity, and 
heard as such. In brief of counsel for défendants it is said : 

We must respectfully ask for a judgment dismissing plaintlff's bill on the 
merits, adjudging plaintiff is not entitled to recover any sum whatever, can- 
celing his alleged lien; and, in addition thereto, we ask a judgment against 
him for the net amount of $12,918.78, clearly shown to be due over and above 
the priées contracted to be paid, and in which computation we hâve omitted 
ail the Incidentals and casual losses, amounting to thousands of dollars more. 

In view of the présent status of the case, I find nothing presented 
by the record which is properly referable to a jury herein. 

I flnd plaintiff entitled to the amount of his contract bid, $25,- 
083.50; and extras to the amount of |931.33,— total, $26,014.83. 
Prom this deduct payment and materials purchased by défendants, 
as hereinbefore found, $11,077.20; leaving due plaintiff, August 10, 
1892, from défendants, $14,937.63. 

It is insisted in argument by counsel for défendants that plaintiff 
is not entitled to the final payment herein, because (1) he has not 
"shown in a good and sufflcient manner that there are no claims for 
materials or labor furnished, which claim may be a lien upon the 
buildings or promises," etc.; (2) he has not furnished "a good and 
sufflcient guaranty and bond to protect défendants from any loss 
from defects in any part of the machinery." There will be no ques- 
tion but that défendants may, if they désire, waive the two provisions 
just named. They were inserted in the January 7th contract for 
protection to défendants. If défendants did not désire to insist on 
thèse provisions, no one else could insist on them. We look in 
vain in the différent pleadings herein flled by défendants for any 
insistence on thèse two points. In the answer flled January 7, 1893, 
to the original bill, as well as in the answer January 30, 1894, to the 
bill as amended, no insistence is made on either of the two points 
named, but the défense interposed is stated with extended and am- 
plifled détail on other and différent points. The court is justifled 
in holding that défendants hâve waived the observance of thèse two 
contract conditions. Especially may it be so held since, looking at 
the contract and the surroundings of thèse conditions, the conditions 
were manifestly intended for the protection of the défendants upon 
their making amicable and voluntary payments, and were not in- 
tended to apply to the payments under decree of a court wherein 
the case has been fully heard, and wherein ail the éléments to which 
thèse two points referred might be fully examined and settled be- 
tween the parties. 
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I find, then, as due plaintifE from défendants, on August 10, 1892 
(date of flling of bill herein), |14,987.63, to which, with interest there- 
on from that date at 6 per cent, per annum, and costs herein, 
plaintiff is entitled to judgment. I further find that he is entitled 
to decree of foreclosure and sale, under mechanic's lien exliibited 
with bill, of the premises therein described, to discharge said judg- 
ment, with costs and accruing costs ; and that the cross bill flled by 
défendants be dismissed. Counsel for plaintiff will prépare and sub- 
mit to counsel for défendants draft of decree accordingly. To ail 
of which plaintiff and défendants severally except, and 90 days are 
given from this date for preparing, having signed, and filed herein, 
such bills, certiflcates, and other papers as counsel may be advised 
are desired to be filed herein, in preparing this suit for appellate con- 
sidération. 



TINSLEY V. JEMISON et al. 
(Circuit Court of Appeals, Second Circuit. May 12, 1896.) 

1. Evidence— Oral to Vaky Wbittbn. 

The City of H., owing a debt of about $1,000,000, of whicti F. & S. held 
$338,000 and C. & Ce. $350,000, agreed, after lltigation with thèse parties, 
in which they sought to enforce the debt, to compromise the same by 
the issue of $500,000 5 per cent, bonds and $500,000 6 per cent, bonds. F. & 
S. were to hâve sixes for the aniount of their claim, and C. & Co. flves, 
and the city also agreed with F. & S. that they might receive 6 per cent, 
bonds for any of the debt they might hold or acquire, up to $400,000. 
Thereupon one J., acting for F. & S., made an agreement in writing with 
défendant by which, after reclting the eity's agreement to compromise, 
défendant, among other things, agreed to accept, in exchange for certain 
indebtedness of the city owned by him, evidenced by bonds, judgments, 
and past-due coupons, new 5 per cent, bonds of the city. Certain other 
terms of this contract were carried ont, but upon J.'s tenderlng to défend- 
ant the 5 per cent, bonds, and demanding hls bonds and other évidences 
of debt, défendant refused to perform, whereupon J. and F. & S. brought 
Bult against him. Held, that such contract was plainly one for the pur- 
chase of défendants claims against the city, and that évidence of prior 
circumstances and correspondence could not be received for the purpose 
of showing that the writing did not express the whole contract, and that 
it was really one of exchange between défendant and the city. 

2. Same — Contract» — Pa"lsb Repkbsentations. 

Held, further, however, that it was error to refuse to permit défendant 
to prove the représentations upon which he entered into the contract; 
he having set up in défense that he had been induced to make it by J.'s 
false représentations that ail the credltors, except F. & S., for their own 
claim only, must accept 5 per cent, bonds. 

3. Same— DiscRKDiTiNG Witness. 

Held, further, that a letter from F. & S. to J., asserting that outside 
credltors could get only 5 per cent, bonds, that the wrlters were tlie only 
persons to receive sixes, and incorrectly stating their contract with the 
city, dld not discrédit the testimouy of one member of the flrm that they 
had a contract with the city allowing them to exchange claims, which 
they had bought, for 6 per cent, bonds. 

4. CONTRACTS— MeASORE OF DAMAGES. 

Held, further, that, to entitle plaintiffs to recover anything, it must be 
shown that If they had obtained defendant's bonds, etc., they could hâve 
exchanged them for 6 per cent, bonds, and that the measure of damages 
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was the différence between the value of such 6 per cent, bonds and the 
5 per cent, bonds which they were to bave glven in exchange for defend- 
ant's bonds, etc., less tbe amount received for certain coupons, deposited 
by défendant as security, and of which plaintift's had had the beneflt. 

S, Samb— Provision fcb CAKCBLLATroN. 

Eeld, further, that a provision in the contract that it should be canceled 
if the agreement of compromise with the city were net carried out was 
net made operative by tlie faet that some of the city's old indebtedness 
remalned outstanding; the compromise having been carried out between 
the parties to it, and the city being ready to issue the new bonds to others. 

In Error to the Circuit Court of tlie United States for the South- 
ern District of New York. 

Frédéric A. Ward, for plaintiff in error. 
■ John L. Hill, for défendants in error. 

Before SHIPMAN and WALLACE, Circuit Judges. 

SHIPMAN, Circuit Judge. The case which the plaintiff s in the 
circuit court (Jemison and Fazende & Seixas) presented in their 
complaint and their testimony ïvas as follows: In May, 1887-88, 
the city of Houston, in Texas, owed sundry persons about |1,000,- 
000, which was evidencçd partly by defaulted 6 per cent, bonds, 
partly by judgments upon thèse bonda against the city, and partly 
by 8 per cent, bonds. In addition, it owed |109,000 market-house 
bonds, ;bearing 8 per cent., which were secured in part upon real 
estate of thé city. The flrm of Fazende &'Seixas, of New Orléans, 
owned 1338,000, and Coler & Oo., of .New York, owned about |350,- 
000, of the flrst-named indebtedness. Each of thèse creditors had, 
by litigàtion, pressed the city for payment, and Fazende & Seixas 
had procurèd from a court of the United States an order to levy a 
tax to pay their judgments. In this state of things, Fazende & 
Seixas, acting for themselves and for Ooler & Oo., negotiated about 
April 5, 1888, a compromise with the city of Houston, by which it 
agreed to issue $500,000 qf 5 per . cent, bonds, and |500,000 of 6 
per cent, bonds, the whole maturing in 30 years, in substitution for 
its indebtedness of f 1,000,000. The market-house bonds were not 
included in this settlement. As Fazende & Seixas had, at their 
expense, brought the litigàtion to a point which compelled the city 
to compromise, it was agreed between them and Ooler & Co. that 
the latter would take 5 per cent, bonds, and the former could hâve 
the 6 per cents. It was also agreed between the city and Fazende 
& Seixas that they could receive 6 per cent, bonds for any in- 
debtedness which they should hold or acquire, not to exceed $400,- 
000. So that it was, as they supposed, for their pecuniary advan- 
tage to purchase or acquire at least |62,000 more of this debt. On 
April 14, 1888, the plaintiff Jemison, acting for himself and for 
Fazende & Seixas, entered into a written agreement, not under seal, 
with the défendant, Tinsley, who owned about $72,000 of the in- 
debtedness. The contract, after reciting that an agreement to com- 
promise the defaulted indebtedness of the city of Houston had been 
made, and that Tinsley owned about $72,000 of this debt, was in 
substance as follows: Tinsley agreed to sell and accept from Jemi- 
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son 80 cents cash on the dollar for |20,000 of thé old Consolidated 
issue 6 per cent, bonds of the city of Houston, and accrued interest 
thereon to July 1, 1888, in ail amounting to |20,600, and to accept 
the new compromise 6 per cent, bonds of said city of Houston, in 
exchange for $10,000 of the présent raarket-house 8 per cent, bonds, 
and to accept in exchange for the balance of said indebtedness owned 
by him, bonds, judgments, and past-due coupons, not barred by the 
statute of limitation, new 5 per cent, bonds of said city of Houston; 
both of the above exchanges to be made dollar for dollar. Tinsley 
also agreed to deposit with Jemison |7,000 city of Houston coupons, 
to be held by him until the terms of this agreement had been com- 
plied with, not later than December 1, 1888. Jemison agreed to 
reçoive the |20,000 consolidated 6 per cent, bonds, issue of 1876, of 
the city of Houston, and to pay for same on basis of 80 cents on 
the dollar for principal and interest, and to deliver $10,000 of new 
compromise bonds, 6 per cent., of Houston city, in exchange for a 
like amount of market-house 8 per cent, bonds of said city of Hous- 
ton, and to deliver to Tinsley 5 per cent, bonds of the new issue of 
said city of Houston, in amount sufflcient to cover the balance of 
said indebtedness owned by him, including bonds, judgments, and 
past-due coupons not barred by statute of limitation, said exchange 
to be made dollar for dollar. It was agreed that if, from any cause 
whatever, the compromise between the city of Houston and certain 
of its bondholders, hereinbefore referred to, shall not be eiïected, 
then in that event this agreement shall be canceled and consid- 
ered null and void, and the $20,000 consolidated 6 per cent, bonds, 
above referred to, shall be returned to Tinsley. Jemison paid Tins- 
ley $16,000 for his $20,000 6 per cent, bonds, and Tinsley delivered 
to Jemison $7,014 of the city's coupons. Fazende & Seixas there- 
after received the city's new 6 per cent, bonds in lieu of thèse bonds 
and coupons and the interest thereon. On December 1, 1888, Jemi- 
son tendered to Tinsley $35,000 new 5 per cent, bonds, and demand- 
ed an equal amount of his bonds or évidences of debt, and also ten- 
dered $10,000 new 6 per cent, bonds for $10,000 market-house bonds. 
Tinsley had theretofore rescinded the contract, and refused to ac- 
cept the tender or deliver the bonds. The plaintiffs thereupon 
brought this suit against him, to recover their damages for his al- 
leged breach of contract. 

The défendant alleged, in his answer, as a défense, that he was in- 
duced to enter into the contract of April 14th by false and fraudu- 
lent représentations of Jemison, the important part of which was 
that, unless the défendant joined in the compromise with the city, 
it would fall through to his injury, and that, under the agreement of 
compromise, the defaulted bonds and indebtedness of the city were to 
be retired by new 5 per cent, bonds, and that no creditor was to 
reçoive bonds at a larger rate of interest than 5 per cent., except 
Fazende & Seixas, who were to receive 6 per cent, bonds in ex- 
change for their own indebtedness, and except the owners of the 
mafket-house bonds. The défendant presented three défenses: (1) 
That the contract between the parties was one of exchange of bonds, 
and was not a contract of sale and purchase; (2) that Jemison 
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falsely represented that ail the creditors, otiier than the marliet- 
house bond owners, must accept 5 per cent, bonds, except that 
Pazende & Seixas were to bave 6 per cents, for tbeir own indebted- 
ness only; and (3) that, by the contract with the city, Fazende & 
Seixas had no right to receive sixes for newly-purchased indebted- 
ness, and, not having such right, they had suffered no damage by 
the breach of the contract sued upon. The jury having returned a 
verdict for the plaintiffs, this writ of error was brought by the de- 
fendant. 

Upon the ârst point, the défendant oiïered proof of circumstances 
for the purpose of showing that the contract, as written, did not 
express the entire agreement of the parties, and that the actual 
agreenient was one of exchange. For example, a letter dated May 
24, 1888, written by Jemison to Fazende & Seixas, was offered upon 
his cross-examination, "to show that the contemplation of thèse par- 
ties and their agreement with us [the défendant] was to fund them 
at tives, and not sixes." Jemison was also asked if he did not think 
it likely when he made the contract with Tinsley that he might 
hâve to put in the bonds for flves, and if he did not understand sub- 
sequently that he would hâve to put them in at flves, and if he had 
not said that they were going in at flves, pursuant to the Tinsley 
contract. A déposition of Coler was offered to prove that the agree- 
ment between the parties to the suit was "that Mr. Tinsley's bonds 
should be funded at flves." For the purpose of modifying or alter- 
ing the terms of the contract or explaining it, the judge properly 
excluded the testimony, upon the ground that ail prior terms were 
merged in the agreement, and that it was plain and needed no ex- 
planation, and furthermore refused to charge that the agreement, 
save as to the $20,000 of old sixes and the market-house bonds, was 
an agreement of exchange, and that the plaintiffs, in making ex- 
change of Tinsley's holdings, were acting as agents of the city of 
Houston, and had no right to exchange tîaem except for new 5 per 
cent, bonds. There can be no doubt as to the propriety of this 
ruling, and of this refusai; for the contract is plainly one for the 
purchase of Tinsley's claims of ail classes against the city of Hous- 
ton. 

Upon the third point, the trial judge charged the jury: 
"To entitle Mr. .Temison to recover anytliing, it must be made apparent 
by testimony tbat, il: the contract had been carried out, he would hâve made 
something. In other words, it must be determlned from tlie évidence that, 
had he obtained Mr. Tinsley's bonds, he could hâve funded them at six per 
cent.; that is, for new sixes instead of new flves." 

Upon the second point, the trial judge refused to permit Tinsley 
to answer the following questions: 

"Upon what représentation were you induced to sign this contract with 
Mr. Jemison which is set out in the complaint In this action and in the con- 
troversy hère? Did you, iiï conséquence of certain représentations made by 
Jemison to you, upon the faith and truth of which you relied, make this 
contract, and surrender what securities you did surrender to Mr. Jemison?" 

The judge was undoubtedly misled by the supposition that the 
questions were designed ' to bring out conversations in regard to 
terms not embodied in the contract; but the questions appear in the 
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record to hâve been asked for the purpose of proving the défense of 
alleged material false and fraudaient représentations, which be- 
guiled the défendant into the exécution of the contract ; and for this 
purpose they were admissible, it being well understood that fraud 
is a good défense in an action at law upon a simple contract. 2 Pars. 
Cont. 280; Hazard v. Irwin, 18 Pick. 95. For this error the judg- 
ment must be reversed. 

Many exceptions were taken to the exclusion of testimony, but it 
is necessary to refer only to a few of them. 

A letter dated April 9, 1888, from Fazende & Seixas to Jemison, 
was oflered in évidence by the défendant, upon the cross-examination 
of Seixas, for a number of purposes,— to show under what circum- 
stances the contract of April 14th was made, to show that his firm 
were merely exchange agents, and that they knew they had no right 
to receive new 6 per cent, bonds in exchange for the Tinsley bonds. 
It was excluded, upon the ground that prior proposed terms were 
merged in the agreement. In the coiu'se of the examination, the 
trial judge informed the defendanfs counsel that if he had any testi- 
mony to contradict or discrédit the witness' statement that he had 
an agreement with the city of Houston whereby he was to give 
bonds that he had and controlled in exchange for new sixes, not to 
exceed |400,000, it would be admitted. The counsel replied that he 
claimed that this was shown by the letter of April 9th, which was 
again excluded. The propriety of this ruling présents a more 
doubtful question. The letter was written for the purpose of im- 
pressing upon Jemison the importance of inducing outside creditors 
to accept 5 per cent, bonds. It asserted that thèse bonds were ail 
that they could obtain, and did not truly or accurately state the con- 
tract with the city of Houston, in that it said that the writers were 
the only parties who were to receive 6 per cent, bonds, by which 
was apparently meant they and those whom Jemison represented. 
With some hésitation, we think that the letter did not discrédit the 
witness' statement that his flrm had a right to purchase bonds 
for exchange in addition to the amount which they then held. 

A déposition of Coler was offered to show the terms of the com- 
promise agreement with the city of Houston, which was an issue 
in the case. It was excluded, but as the déposition is not in the 
record, and we hâve no means of knowing its contents, or whether 
Coler, who was not présent when the agreement was made, had per- 
sonal knowledge of its terms, we hâve no means of knowing the cor- 
rectness of the grounds of exclusion. 

The contract provided that it should be canceled if the compro- 
mise agreement between the city of Houston and certain of its bond- 
holders should not be effected, and the défendant excepted to the 
court's refusai to charge that there could be no recovery in the suit, 
it having been shown that the compromise had not been carried out. 
The agreement, so far as the city of Houston, Fazende & Seixas, and 
Coler & Co. were concerned, was apparently f ully carried out. The 
fa et that on March 10, 1890, $140,000 of the city's old bonds, of 
différent classes, were outstanding, is immaterial. The city was 
apparently ready to issue new bonds, and the compromise agreement 
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between the parties to it had been carried into effect, although bond- 
holders who were not parties had not accepted its provisions. 

The court chargea the jury that if they found that, under the com- 
promise agreement with the city, the plaiiitiffs could hâve ob- 
tained 6 per cent, bonds if they had received the Tinsley bonds, 
according to the contract which was sued upon, the damage which 
was sustained by not receiving the old securities, other than the 
marlîet-house bonds, was the différence between the value of the 
new sixes on December 1, 1888, and f 35,000 of new flves on the same 
day; but that, the plaintiffs having received from Tinsley $7,014 of 
coupons which, with the interest thereon, they had funded, he was 
entitled to crédit for their value on December 1, 1888. The testi- 
mony was substantially in accord that the market value of new flves 
and of the old indebtedness was at 80 per cent, on that day. The 
jury found that the différence in value to which the plaintiffs were 
entitled was $7,100, from which was to be deducted |6,800, being 
the value of the coupons, and interest accrued thereon, which they 
received from Tinsley, and rendered a verdict for |300. To this rule 
of damages the défendant exaepted, and urges that it is inconsistent 
with a rule which forbids the allowance of spécial and exceptional 
profits. The défendant had, for a considération, agreed to deliver 
bis old securities, other than the market-house bonds, which were 
about $35,000, at par, and receive therefor an equal amount in new 
5 per cent, bonds. The jury found that the old securities were fund- 
able by the plaintiffs in 6 per cent, bonds. Their damage by the 
breach was the différence between the market value of the 6 per cent, 
bonds and the market value, or what they would hâve been compelled 
to pay, on December 1, 1888, for old securities or 5 per cent, bonds, 
which were at the same price. The élément of spéculation or re- 
mote profits does not exist in the case. On the contrary, if the con- 
tract between the parties was free from fraud, thèse profits were 
what Chief Justice Nelson, in Masterton v. Mayor, etc., 7 Hill, 61, 
69, styled "the direct and immédiate fruits of the contract." The 
subject of damages which properly can arise ont of a loss of profits 
has been recently treated with fullness and with an examination of 
authorities, in U. S. v. Behan, 110 U. S. 338, 4 Sup. Ct. 81, and in 
Howard v. Manufacturing Co., 139 U. S. 199, 11 Sup. Ct. 500; and the 
conclusions of the suprême court need not be repeated. 

The judgment of the circuit court is reversed, with costs. 



METROPOLITAN NAT. BANK v. BENEDICT CO. 

(Circuit Court of Appeals, Bighth Circuit. March 30, 1896.) 

No. 720. 

CoNTRACTs— Sale or Bailment. 

The S. Co. made a written contract witli the B. Co. whereby It agreed 
"to realize, for eonsignment of ready-made clothing of B. Co., * * * 
net priées as per mémorandum; * * * to keep the amount of the eon- 
signment • * * insured, * • * and that no part of the eonsignment 
shall remain unsold nor unpaid by February Ist, 1895. • * » " ghortly 
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afterwards the S. Co. made a bill of sale of ail its stock of goods to the 
M. Bank, expressly excepting from the opération of such bill of sale goods 
held by the S. Oo. on conslgnmeut for others. At the tlme of the making 
of such bill of sale the S. Co. notified the bank that the goods received from 
the B. Co. were held on consignment, and separated such goods from the 
others in its warehouse; but the bank took possession of such goods, 
and converted them to its use, whereupon the B. Co. sued it for their 
value. Held, that the contract between the ,S. Co. and the B. Co. was 
not a sale, but a contract of factorage, which passed no title to the S. Co. 
which could be transfelTed by its blû of sale. 

2. Samb— Interprétation by Parties. 

Held, further, that even if the meanlng of the contract were doubtful, 
the parties to it agreeing in good faith as to its meaning and their rights 
under it, the bank could not insist that a différent interprétation should 
be put upon the contract for its benefit. 

In Errer to the Circuit Court of the United States for the Western 
District of Missouri. 

This cause was tried before the court, which made a spécial finding of facts. 
The facts material to the décision of the case in this court are as follows: 

On the 19th day of October, 1894, the Stern Auction & Commission Company, 
a Missouri corporation engaged in business at Kansas City, Mo., and tho 
Benedict Company, a Wisconsin corporation engaged in the manufacture and 
sale of ready-made clothing at Milwaukee, entered into the foUowing contract: 

"liansas City, Mo., Oct. IDth, '94. 
"In considération of ope. dollar paid, we agrée to realize for consignment 
of ready-made clothing of Benedict Company, as per mémorandum received 
of Henry Benedict, président of the Benedict Company, net priées as per mém- 
orandum, without any charges of commission, freight, or any other charges. 
We agrée to keep the amount of the consignment at ail times, until the agree- 
ment expires, fully insured against lire or other damage, and that no part of 
the assignment shall reipain unsold nor unpaid by B'ebruary Ist, 1S95. And 
we shall also be entitled, for any cash payment before Feb. Ist, 1895, VA (on(; 
and one-half) per cent, a mônth for any uneXpired time. It is fully understood 
that there may be a little différence in the amount of quantity of each lot of 
garments, but the priées are fully and correctly established by the mémoran- 
dum. Stem Auction & Commission Co., 

"M. Stern, Sectj\ and Treas." 

The Stern Auction & Commission Company, becoming indebted to the 
Metropolitan National Bank of Kansas City, Mo., executed to the bank on the 
7th day of November, 1894, the foUowlng bill of sale: 

"For the considération of twehty-five thousand five hundred dollars (.$2.5,- 
500.00), the Stern Auction & Commission Company a corporation, hereby sells 
and conveys unto tlie Metropolitan National Bank of. Kansas City, Missouri, 
its entire stock of goods and merchandise, of whatsoever kind or nature, 
whether specifically described or not, ' including ail clothing, boots, shoes, fur- 
nishing goods, furniture, and ail goods of ail kinds, and also ail of its fur- 
niture and fixtures, ail of which property is in the building numbered 559 and 
561 Main street, on the corner of Sixth and Main streets, in Kansas City, Jack- 
son county, Missouri; but this conveyance does not transfer goods held for 
storage or on consignment for others. And the said Stern Auction & Commis- 
sion Company hereby warrants the title to such property. In witness wliereof 
the said party of the first part has caused its name to be signedand its cor- 
porate seal to be afïixed hereto this 7th day of November, 1894. 

"Stern Auction & Commission Co., 
"By M. Stern, Secty. and Tl'eas." 

During the negotiations which led up to the exécution of this bill of sale, 
"Mr. Stern, of the Stern Auction & Commission Company, stated to Mr, Hock- 
er, the président of the Metropolitan National Bank, before the bill of sale 
was executed, that he held In his house certain goods for storage for the sherilï 
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of Jackson county, Missouri, and tliat lie also held in said house goods for 
sale on eonsignment. Among the latter were goods from the plaintiff, Bene- 
dict Company. In the course of this conversation Mr. Stern mentioned the 
fact that the Benedict goods were held under written contract, and thereupon 
Mr. Hocker remarked that the contract would détermine whatever rlghts and 
interest the Stern Auction & Commission Company had in thèse goods; that, 
if the Company held the goods as purchaser from the Benedict Company, the 
bank would get them under the bill of sale, and, if held on commission, they 
would not pase to the bank,— Mr. Hocker stating that he would submit the 
contract to the attorney of the bank for adviee, when he should see the same." 
On account of the suggestion of Mr. Stern that there were goods In the house 
on storage, and for sale on commission, the words, "but thls conveyance does 
not transfer goods held for storage or on eonsignment for others," were added 
to the bill of sale, after it had been prepared, but before it was executed. 
Before the terms of the bill of sale were agreed upon between the bank and 
the Stern Auction & Commission Company, the clerks in the house of the 
Company, under direction from Mr. Stern, removed the goods held on storage, 
and other goods under commission, and the goods recelved from the Benedict 
Company remaining on hand, from the flrst and second floors of the building 
to the fourth floor thereof, and they were segregated from the other property 
in the store house. The bills of lading sent with thèse goods recited that the 
Benedict Company was the "consigner," and the Stern Auction & Commission 
Company the "consignée." The boxes containlng the goods were marked to 
the Stern Company. The bank claimed and took possession, under Its bill of 
sale, of the goods which had been consigned by the Benedict Company to the 
Stern Auction & Commission Company, and converted them to its own use, 
whereupon the Benedict Company brought this suit against the bank to re- 
cover the value of the goods. The lower court found the Issues for the Ben- 
edict Company, and rtmdered judgment In its favor, against the tmnk, tor the 
value of thé goods, and the bank sued out this writ of error. 

Edward P. Gates (Frank Hagerman was with him on the brief), 
'or plaintiff in error. 
vxerson B. Silverman âled brief for défendant in error. 

Before CALDWELL, SANBOKN, and THAYEE, Circuit Judges. 

CALDW'ELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The contract between the Benedict Company and the Stern Auc- 
tion & Commission Company (hereafter called the "Commission Com- 
pany") was not a sale, but a contract of factorage. The stipulations 
of the contract are not appropriate to a contract of sale. If it was 
a sale, and the commission company acquired the absolute title, what 
concern was it of the Benedict Company when they were sold? 
When one merchant sells goods to another, the seller never requires 
the buyer to enter into a covenant that he will sell the goods within 
a specified period. Such a requirement is inconsistent with the 
dominion over property which absolute ownership confers. The 
money to be paid by the commission company was not upon a sale 
of the goods to that company, but upon a sale of the goods by that 
company. The commission company was never to pay for the goods 
as upon a purchase by it, but only to account for the proceeds of the 
sale of them at priées fixed by the contract. The commission com- 
pany covenanted that no part of the assignment [eonsignment] 
should "remain unsold nor unpaid by February Ist, 1895." A f ail- 
ure to sell the goods, and account for the same, at the priées flxed, 
within the time agreed upon, would be a breach of this covenant on 
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the part of the commission company, for which. the Benedict Com- 
pany might recover its damages, but such breach of the contract 
would not bave the légal effect to convert the bailment into a sale. 
Sturm V. Boker, 150 U. S. 312, 14 Sup. Ct. 99; Hunt v. Wyman, 100 
Mass. 198; Walker t. Butterick, 105 Mass. 237; Middleton v. Stone, 
111 Pa. St. 589, 4 Atl. 523. The goods not sold would still remain 
the property of the Benedict Company. There is no provision in 
the contract for a change of title f rom the consignor to the con- 
signée, in any event. Tested by the written agreement, the contract 
was clearly one of bailment. But, if its meaning was doubtf ul, the 
fact that the parties to it understood it to be a contract of bailment, 
and acted upon that assumption, would remove the doubt. Hamm 
V. City of San Francisco, 17 Fed. 119, 124; Chicago v. Sheldon, 9 
Wall. 50, 54; Central Trust Co. of New York v. Wabash, St. L. & 
P. Ey. Co., 34 Fed. 254; Topliff v. Topliiî, 122 U. S. 121, 127, 7 Sup. 
Ct. 1057; Steinbach v. Stewart, 11 Wall. 567, 576; Mathews v. 
Danahy, 26 Mo. App. 660; Jennings v. Machine Co., 138 Mass. 594; 
District of Columbia v. Gallaher, 124 U. S. 505, 8 Sup. Ct. 585; linox 
Co. V. Xinth Nat. Bank, 147 U. S. 91, 13 Sup. Ct. 207. 

Moreover, parties hâve the undoubted right to make tlieir own 
contracts, and to put their own construction upon them, and to regu- 
late their rights and liabilities thereunder. If the court "leaves the 
parties to be governed by their understanding of their own language, 
it, in effect, enforces the contract as actually made. That they 
should be so permitted to construe their own agreement accords with 
every principle of reason and justice." St. Louis Gaslight Co. v. 
City of St. Louis, 46 Mo. 128; Mathews v. Danahy, 26 Mo. App. 660. 
And when both parties to a contract, acting in good f aith, are agreed 
as to its meaning and their rights under it, a stranger having no 
interest in the subject-matter of the contract cannot insist that a 
différent interprétation shall be put upon it, or compel the parties 
to put that interprétation upon it which will beneât him. The law 
will not override the will of the parties in the construction of their 
own contracts, for the benefit of a third party, whose interests are 
not affected thereby, or who acquired his interest with full knowl- 
edge of what the parties conceded and agreed was their contract. 
The bank was advised by the commission company, before the ex- 
écution of the bill of sale, that the goods in controversy were held 
for sale on commission from the Benedict Company; and thereupon, 
and before the bill of sale was executed, thèse words were added 
thereto, "but this conveyance does not transfer goods held for stor- 
age or on consignment for others;" and before the exécution of the 
bill of sale the Benedict goods were separated from the goods of the 
commission company, and removed to an upper floor, and placed with 
other goods stored or held for sale on commission. It is true, the 
président of the bank, upon being told that the contract between the 
Benedict Company and the conrmission company was in wi-iting, said 
he "would submit the contract to the attorney of the bajik for advice, 
when he should see the same." But the parties to this contract had 
a right to put their own construction upon it, and act upon that con- 
struction, so long as it was doue in good faith, and without préjudice 
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to the rights of the bank. The bank was distinctly advised, before 
it acquired any pretense of right or daim to thèse goods, that they 
were held on consignment, and the consigner was named. The 
bank never at any tinie extended crédit, or did any act whatever, on 
the faith that thèse goods were the property of the commission Com- 
pany; but, on the contrary, it took its bill of sale with notice that 
they were the property of the Benedict Company. The parties to 
the contract agreeing as to what they meant by it, and as to their 
respective rights under it, and desiring in good faith to exécute it 
in accordance with that understanding, the bank, with notice of thèse 
facts, cannot demand that the contract shall be construed contrary 
to the understanding and agreement of the parties, and to the pré- 
judice of one of them. This is not a case where the parties to the 
contract themselves differ as to its meaning and purpose. Hère the 
parties are agreed that the contract they made was one of bailment. 
It is a third party who is demanding that the contract shall not 
hâve efEect according to the agreement and intention of the parties. 
On this state of facts, the bill of sale invested the bank with the 
rights of the commission company only ; and, as the commission Com- 
pany had no right to the property, the bank bas none. The judg- 
ment of the circuit court is afSrmed. 



REED V. STOCKMBYER. 

(Circuit Court of Appeals, Seventh Circuit. May 4, 1896.) 

No. 160. 

1. Master and Servant— LiABiiiiTY of Mastbr — Work Outbide the Scope 
OP Employment. 

Tlie liability of a master, in cases of in jury to his servant, received in 
a dangerous employment outside of ttiat for whicli lie had engaged, arises 
not from the direction of the master to the servant to départ from the 
one service and engage in the other and more dangerous worls, but from 
failure to give proper warning of the attendant danger, in cases where 
the danger is not obvious, or where the servant is of immature years, 
or unable to comprehend the danger. 

S. Samb. 

PlaintifC was employed in defendant's quari7 as a scabbler, or pré- 
parer of the stone for hewing. He had been employed in this and other 
neighboring quarries for more than two years, was acquainted with the 
opérations of channeling stone and turning over cuts of stone after 
channeling, and Itnew of the existence in the rock of seams which ren- 
dered the cuts of stone liable to break in the opération of channeling 
and cuttlng out. The foreman of the quarry, who, for the purpose, repre- 
sented défendant, directed plaintif!: to leave his work of scabbling, which 
was without risk, and assist in breaking out a eut of stone by the use of 
wedges. After trying without success to break out the stone, the fore- 
man directed him to go down to a position below the eut of stone, and 
clear the way for the use of a steam drill. While plaintifl: was thus 
engaged, the foreman continued to use the wedges to break out the stone, 
and during this opération a pièce of the stone, by reason of a seam 
therein, split oft', and fell upon and injured plaintiff. The existence of 
the seam was concealed by stone dust and mud and 'was as easily as- 
certainable by plaintifC as by the foreman. Eelâ, that there was no 
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breach by défendant of any positive duty owing to plaintifl, whicb pro- 
duced or contributed to his injury; and the négligent act, il any, caus- 
ing it, having been that of tlie foreman, in using the wedges while plain- 
tift' was under the stone, and he Imving been in this merely a fellow 
servant of plaintiff, not aeting in any matter of control, défendant was 
not liable. 

3. Same — Assomption of Risk. 

If a servant, of full âge and ordinary intelligence, upon being required 
by his employer to perform duties more dangerous or complicated than 
those embraced in his original hiring, undertalies the same, knowing their 
dangerous chai-acter, although unwiUing, from fear of losing his employ- 
ment, and is injured by reason of his ignorance and inexpérience, he 
cannot maintain an action therefor against his employer. 

In Error to the Circuit Court of the United States for the District 
of Indiana. 

This suit was commenced by Ludwig Stoclîmeyer, tlie défendant in error, 
to recover damages for personal injuries incurred while in the service of David 
Reed, the plaintiiT in en'or. The suit was brought in the circuit court of tlie 
county of Lawrence, state of Indiana, and duly removed into the court below 
upon the ground of diverse citizenship of the parties. The complaint origi- 
nally flled charged that one Drehoble was at tlie time of the accident, May C, 
1892, in charge of the quarry operated by the plaintiff in error, as superintend- 
ent and foreman in the absence of one Robert Reed, the gênerai superintend- 
ent; that Stockmeyer, the plaintiff below, was engaged as scabbler in the 
quarries, — that is, one who prépares stone for the opération of liewing by 
knocking ofC the prominences on the surface; that Drehoble attempted to turn 
and cause to be turned a certain bloek of stone in the quarry; that the cus- 
tomary and only sale way ol quarrying is to drill the stone at the base ol the 
eut on the outside before undertaking to turn the blocks over, aud that, in 
violation of his duty in this respect, Drehoble, the superintendent and fore- 
man, negligently and carelessly undertook to turn and throw over the stone 
without so drilling, and it was then discovered by Drehoble that there were 
one or more dry seams running through the stone, thereby rendering the same 
liable to break and come apart when moved or liandled; that, notwithstanding 
the fact that Drehoble had full knowledge of the dangerous and unsafe condi- 
tion ol the stone, he directed and ordered Stockmeyer, who was then scabbling 
at another part ol the quarry, to work at and immediately below the out- 
side base of the rock so sought to be tumed, and to elean away dirt and 
rubbish from the same, so that the stone might be turned or thrown over; 
that Stockmeyer, under orders from Drehoble, and without knowledge of the 
dangerous and unsafe condition of the stone, proceeded to work at the base 
of the rock, and while so doing under Drehoble's orders, and without fault, 
Drehoble carelessly and negligently pounding and prying on the rock above 
Stockmeyer, and as the resuit of such eareless and négligent acts upon the 
part of Drehoble, the stone parted and broke, slipped and fell upon the 
plaintiff, occasioning the injuries of which he coniplained. To this complaint 
a demufrer was interposed, which, upon argument, was sustained by the 
court below. Stockmeyer v. Reed, 55 Fed. 259. Afterwards an amended 
complaint was filed, charging that prior to the accident Stockmeyer was em- 
ployed and engaged as a scabbler in the quarry and the stone yard of the 
défendant; that Drehoble, the superintendent, at another place in the quari-y 
was undertaking to tum down a certain block of stone that had been chan- 
neled preparatory thereto, except that the eut of stone had not been drilled 
at the base as was customary, and as was the only safe way to do, but 
was putting in wedges in the channeled seams, and driving them down 
with hammers and by steel pries, the men working on the top of the eut; 
that the eut of stone at the time was full of dry seams, as was well known 
to Reed, the owner, and to Drehoble; that Stockmeyer was ordered by Dre- 
hoble, the superintendent, to leave his place ol work, which was a safe and 
secure place, and directed to go to the base of the eut ol stone, which was 
in a hole, and lar from the top of the eut of stone, and at a place where he 
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cotild not see the top where other servants of the défendant were at work, 
and at a very dangerons, hazardous, and unsafe place to work; that Stock- 
meyer did not know and could not hâve known of the dry seams and shat- 
tered condition of the eut of stone, because they were hidden, and entirely 
concealed from view by reason of dirt, mud, and other small particles of rock, 
and by reason of the rock dust that had accumulated on the top and sides of 
the eut; that while he was at work in this unsafe and dangerous place, not 
being able to hear what was going on above him, Drehoble directed the 
men at the top of the eut of stone to hammer and drive wedges in the chan- 
neled space, thereby attempting to break loose and tum the eut of stone 
down, and negligently and carelessly attempted to turn out the eut of stone 
while the plaintifC was In this hole without knowledge of what was transpir- 
ing above him; and that while so doing the eut of stone split, divlded and 
fell down and upon the plaintiff, cansing the injuries complained of. A demur- 
rer to this amended complaint was overruled by the court below upon the 
grounds: First, that Drehoble was charged to be the superlntendent of the 
défendant, and to hâve complète control of the quarry, and the opération of 
the same and the servants engaged; and, second, that the wrongful act occa- 
Bioning the injuries was aUeged to hâve been eaused by the négligence of 
the défendant; the court, in its opinion, observing: "It is aUeged that in 
obédience to the command of his superlor, who had the authority over him 
for that purpose, he was taken from a place of safety and sent into a place 
of danger. It Is furtlier aileged that the plalntifC did not know, and had no 
means of ascertalnlng, the danger of the place into which he was sent, and 
that the défendant and his foreman knew of its dangers, and failed to glv* 
wamlng of them." Upon the trial of the cause the case was rested at the 
conclusion of the évidence of the plaintifC, and no évidence was prolïered by 
the défendant. ïhereupon the défendant asked the court to instruct the 
jury to return a verdict for the défendant, which request was refused, and 
the défendant excepted. There was a verdict and judgment thereon for 
the plaintifC, to reverse which this wrlt of error Is prosecuted. The facts, so far 
as they are necessary to be considered, are stated in the opinion of the court, 

Wm. Gr. ChaJlis and Moses P. Dunn, for plaintiff in errer. 

J. S. Duncan, G. W. Smith, and E. R Keith., for défendant in error. 

Before HAELAi^, Circuit Justice, and WOODS and JlîNKINS, 

Circuit Judges. 

JENKENS, Circuit Judge, after the foregoing statement of the 
case, delivered the opinion of the court. 

It is the duty of the master to use ordinafy care to furnish ma- 
chinery and appliances reasonably safe and suitable for the use of 
the servant, such as with reasonable care upon the part of the serv- 
ant can be used without danger except such as is incident to the busi- 
ness in which such instrumentalities are employed. So, aJso, is it 
the duty of the master to provide a reasonably saie place in which 
the servant may perform his work, and to keep it in such suitable 
condition. This duty is not absolute, but relative. It is measured 
by the nature and character of the employment, the location of the 
premises and their surroundings. There are employments that of 
themselves are necessarily dangerous, in connection with which no 
position can be made secure. In such case the law requires of the 
master that he shall use ordinary care that the dangers of the em- 
ployment are not unnecessarily enlarged ; that he shall take proper 
care to furnish such eafeguards as are customarily employed in the 
performance of like hazardous service, so that the servant, exercising 
proper care, may render his service wàthout exposure to dangers that 
are not within the obvions scope of the employment as usually car- 
ried on. Coambs v. Cordage Co., 102 Mass. 572; Burke t. Andersen, 
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84 U. S. App. 132, 16 C. C. A. 442, and 69 Fed. 814. The master may, 
however, conduct his business in the way that seems to him best, 
although other ways may be less hazardous. In such case, if the 
servant knows the danger attendant upon such manner of prosecut- 
ing the work, he assumes the risk of the more hazardous method. 
Tuttle V. Railwav Ce, 122 U. S. 189, 7 Sup. Ct. 1166; Southern Pac. 
Go. V. Seley, 152 U. S. 145, 14 Sup. Ct. 530; Xaylor v. Railway Co., 
53 Wis. 661, 11 N. W. 24; Stephenson v. Duncan, 73 Wis. 404, 41 
■.N. W. 337; Sweet v. Coal Co., 78 Wis. 127, 47 N. W. 182; Casey v. 
Railway Co., 90 Wis. 113, 62 N. W. 624; Sullivan v. Manufacturing 
Co., 113 Mass. 396; Gilbert v. Guild, 144 Mass. 601, 12 N. E. 368; 
Crowley v. Paciflc Mills, 148 Mass. 228, 19 N. E. 344; Coullard v. 
Tecmnseh Mills, 151 Mass. 85, 23 N. E. 731; Railroad Co. v. Lyons, 
119 Pa- St. 324, 13 Atl. 205; Anderson v. Lumber Co., 47 Minn. 128, 
49 N. W. 664; Michael v. Stanley, 75 Md. 464, 23 Atl. 1094; Rietman 
V. Stolte, 120 Ind. 314, 22 N. E. 304. The servant, on his part, as- 
sumes the natural and ordinary risks attendant upon his employ- 
ment. He does not, however, assume unusual and extraordinary 
risks of which the master knew or should hâve known or foreseen, 
unless such risks are obvions, or the servant has actual or presumed 
knowledge of the danger. It is the duty of the servant to use ordi- 
nary care to ascertain the dangers attending the service in which he 
engages, and to protect himself against known dangers, and such as 
can by ordinary care be ascertained. This duty is as imperative 
upon him as is the duty laid upon the master. Wormell v. Railroad 
Co., 79 Me. 397, 10 Atl. 49. When the servant is required by the 
master to perform temporary service beyond and without the scope 
of that which he has engaged to do, a question of somewhat différ- 
ent nature is prosented. The master may not lawfully expose his 
servant to greater risks than those pertaining to the particular 
service for which he has engaged, and against which the servant, 
through want of skill, or by reason of tender âge or physical ina- 
bility, could not presumably défend himself, if unapprised of the dan- 
ger. He is bound to warn the servant of the danger if it be not 
obvious, and to instruct him how it may be avoided. If, however, 
the servant be of mature years, and of ordinary intelligence and 
expérience, he is presumed to know and comx)rehend obvious dangers. 
In such case the master is not liable for in jury happening to the serv- 
ant in the i)erformance of dangerous work without the scope of his 
engagement for service, merely because he has been directed by the 
master to perform such work. If the servant is possessed of knowl- 
edge and expérience sufficient to comprehend the danger, and with- 
out objection undertakes the service, the master is not liable for 
in jury received by the servant in such new and more dangerous em- 
ployment. Cole v. Railway Co., 71 Wis. 114, 37 N. W^ 84; Paule v. 
Mining Co., 80 Wis. 350, 50 X. W. 189; Dougherty v. Steel Co., 88 
Wis. 343, 60 N. W. 274; Buzzell v. Manufacturing Co., 48 Me. 113, 
121. The liability upon the master in cases of injury to the servant 
received in a dangerous employment outside of that for which he had 
engaged arises, therefore, not f rom the direction of the master to the 
servant to départ from the one service and to engage in the other 
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and more dangerous work, but from failure to give proper warning 
of the attendant danger in cases where the danger is not obvions, 
or where the servant is of immature years, or unable to comprehend 
the danger. 

It becomes our duty to inquire, in ruling upon the request to direct 
a verdict, whether, upon the testimony produced by the plaintiiï 
below, a case of liability upon the part of the master was made out. 
Upon any review of the évidence for that purpose, while the burden 
of proof was upon the plaintiff, we should read the évidence in the 
light most favorable to him; and if tlie facts are not clear, and if 
there are inferences to be indulged, it was within the province of 
the jury to pass upon the case under proper instructions from the 
court. There was hère, however, no évidence introduced in opposi- 
tion to the case made by the plaintiff, and the substantial facts upon 
which our judgment must proceed are established beyond contro- 
versy. Stockmeyer, in his native country, was a farm laborer. He 
emigrated from Germany to this country at the âge of 24 years, and 
some three years before the accident in question. For over two years 
prior to the injury he had worked in and about stone quarries as a 
scabbler, and also in cleaning out quarries. He had also worked at 
stripping; that is, removing the earth from the top of the rock to 
enable the men to get at the rock and channel it. He ârst worked 
for about one year at the Blue Hole quarry owned by Mr. Thornton, 
then at the quarry of Mr. Eeed for about eight months at scabbling, 
then at the quarry of one Torpy for about two months. He then 
returned to the service of Mr. Eeed, and was there employed for 
some four months prior to the injury. He states that he applied 
for work to Drehoble, the foreman, upon the occasion of his second 
employment at Eeed's quarry, and was informed that there was no 
work then of scabbling, but that he might engage in the work of 
stripping, and after a time he would be given work at scabbling. 
This promise was fulfllled, and he continued in the work until the 
day of the injuiy. About 5 o'clock on the evening of that day, 
having completed the work then in hand, he applied to Drehoble for 
more stone upon which to work, and was told there was no more 
ready, and "was then ordered to go down in the hole to break up the 
flrst eut." This eut was six feet six inches high, four feet wide, and 
thirty feet long. He and Bauer, a co-servant, went to the place, and 
put wedges in the channel eut in the surface of the rock, and com- 
menced to hammer and break one end of the eut. What he did is 
thus stated in his own language: 

"I was on the ledge twenty or thirty minutes before Drehoble came up. I 
and Joe Bauer put the bull wedges in there. I dld that ail through the 
whole channel. I had to stoop down in order to get those wedges. I had 
good eyeslght at the time. I could see just where those channel cuts were, 
and where to put those wedges in, I could see to put the wedges in the eut. 
The mud is as thick as this [indicating with his hand] there on top of the 
stone. ïhat was above the wedges. I put the wedges in the eut in the 
eolid stone. I thought I put the wècjges right into the eut. I don't lînow 
exactly how many times I hammered those wedges, but I think tAvo or three 
times. I don't know exactly how many times before Bauer hammered them. 
Joe Bauer first began to hammer, and then I took the hammer, then Joe took 
It back again, and then afterwards Linck came and hammered a little while. 
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and Joe came and hammered a little. * * * i put tliose wedges in tbat eut 
just as I had seen them put before." 

After so working about 30 minutes on the ledge, Drehoble came, 
and, after attempting in vain to break the eut by hammering, di- 
rected Stockmeyer "to go down in the hole and clean it eut"; that 
a steam drill might be used below to drill a hole in tlie stone. 
Stockmeyer went down as directed, and was engaged in clearing 
ont the hole for the purpose stated. Drehoble commenced ham- 
mering upon the wedges, and while so employed a pièce of the 
stone, by reason of a seam in the rock, slid off the eut, and fell 
upon Stockmeyer, inflicting the injury complained of; Drehoble 
falling ^dth the pièce. While at work at Thornton's quarry a 
year or more prior to the accident, Stockmeyer learned that seams 
existed in stones, rendering them liable to break; and at times was 
engaged at that quarry and at the Torpy quarry throwing over 
cuts. He testified with respect to his work upon the eut upon the 
day in question, "I had often turned over a rock where the wedges 
were still in the eut, and I did it according to that way." He said 
that he did not know that this particular stone had any seams in 
it, but he testified : 

"I know what seams mean. I did know of other stone with seams from 
the i-ear of that quarry. I don't iinow how many seams. I learned that 
when the stone breal^s oft. I don't know that tliis quarry had dry seams 
in it before the day I was hurt. I did know, while I was working there 
during the four months before I was hurt, that some of thèse stones had 
seams. I learned that fact from the people with whom I was working, and 
also from the stone as it broke off. 1 cannot give an estimate how often I 
seen the seams in that stone when it broke ofC. Sometimes there would be a 
sight of that kind in two or" three weeks, then again not for a month. I 
don't know when I last saw seams in the quarry before I was injured. I don't 
remember any. I heard from the people with whom I was working that it had 
seams in it outside of what I saw. I don't know any more. I don't know 
how often. I heard it frequently. I saw seams thei-e frequently as the stone 
was brolien off. * * « i thiuk every quarry has its seams. I think that be- 
cause that is what people say. I saw it in the Torpy quarry at times when it 
broke oif. I saw it also in the Bine Hole quarrj'. I did see a seam or seams 
of the same character in tlie Reed quarry. I knew ail that before I began to 
hammer upon that stone that day with Bauer. I didn't know that this partic- 
ular stone had any seams, but I knew thèse quarries ail had seams. I did not 
make any examination of that ledge that day. It was not my work to look to 
see whether it had seams in it or not before I used the hammer. I did not 
attend to it. I did not look to see whether it had seams in it or not before I 
used the hammer." 

There is perhaps some confusion in the évidence whether Stock- 
meyer was employed to work at any spécifie branch of labor in 
the quarry or generally. We assume, therefore, as most favorable 
to his contention, that he was employed exclusively for scabbling 
or stripping. 

Eobert Eeed, the son of the owner, was superintendent of his 
father's quarries. He gave gênerai directions with respect to the 
management of them to the foreman, Drehoble, from whom the 
worknien received their orders, he working with them, and per- 
sonally assisting, daily, in their labors ; and we assume — although 
there is some conflict in the testimony — that Drehoble employed 
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and discliarged tlie men. It followg, therefore, tliat m the hirîng 
of tho men and in the direction to Stoclîmeyer to engage in work 
without the scope of his original employment, Drehoble, so far as 
that duty was concerned, was the représentative of the master, 
and a vice principal, and for whatever wrong, if any, he did in 
that capacity, the master was liable. It is nevertheless true that 
in the performance of manual labor in the quarry Drehoble was 
a fellow servant with Stockmeyer, and for his négligence, if any, 
in that capacity, the master cannot be held responsible. The ques- 
tion of the liabilitv of the master, says the suprême court in lîail- 
road Co. v. Baugïi, 149 U. S. 368, 387, 13 Sup. Ct. 914, "turns 
rather on the character of the act than on the relations of the em- 
ployés to each other. If the act is one done in the discharge of 
some positive duty of the master to the servant, then négligence 
in the act is the négligence of the master; but if it be not one 
in the discliarge of such positive duty, then there should be some 
Personal wrong on the part of tlie employer before he is held lia- 
ble therefor." See, also, Railroad Co. v. Hanibly, 154 U. S. 349, 
14 Sup. Ct. 983; Kailroad Co. v. Keegan (Dec. 23, 1895) 16 Sup. 
Ct. 2G9; Railroad Co. v. Peterson (Àpril 13, 1896) Id. 843; Kail- 
road Co. V. Charless (April 13, 1896) Id. 848; Eailway Co. v. Eogers, 
13 U. S. App. 547, 553, 6 C. C. A. 403, and 57 Ped. 378. We must 
therefore search to ascertain the wrongful act, if any, causing the 
injury, and whether that act was done by Drehoble in his capacity as 
vice principal, and in discharge of a duty which the master owed 
to the servant, or in his capacity as co-servant with Stockmeyer. 
The wrongful act which is hère relied upon was the direction to 
Stockmeyer to work in a hazardous employment for which he had 
not engaged. We state the proposition in the language of counsel 
that there may be no misunderstanding of the position assumed. 
He says: 

"ïlie theory of the complaint is: (1) That the défendant in error was em- 
ployed to do the work of scabbllng, which was a safe employment, and its 
labor performed in a safe place. (2) That after being tlius employed he was 
compelled by the plaintiff in error to quit tliat employment, and to engage in 
the worli of asslsting to break loose the stone in the quarry, and turn it from 
its bed. (3) While in so doing he was injured, without any fault on his part. 
The wrongful act upon the part of the plaintiff in error was In compelling de- 
fendant to incur a. rislc which he did not assume by his employment. The 
projjositlon of law of défendant in error is this: If a servant is employed to 
perform a certain class of work, by the very acceptance of such employment 
he assumes every risk that is Incident thereto, wheu such work is properly con- 
ductod; and that, in order for him to hâve any right of action against the em- 
ployer, he must show négligence, with which the master is chargeable, produc- 
ing the injury. But the statement of tlie rule shows itslimitations. The servant, 
by accepting employment in one department of work, while he accepts the risk 
incident thereto, does not aceept the risks incident to another and more dan- 
gerous character of work, although conducted by the same employer; and hence, 
when the master calls such servant from the work for which he was employed, 
and the risk of which he bas assumed, and compels his service in another and 
more dangerous department, and the servant receives injury, such servant is 
not required to show that there was any négligent eonduct in the management 
of the particular work in which he was injured. If he receive injury from a 
danger to which he was exiiosed by the change of employment, he may re- 
cover, although no négligence on the part of the master, and even although such 
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risk would hâve been one assumed by a person accepting einployment in such 
department. Under such eircumstances the wrons of the master Is in exposing 
the servant to a risk which be bas not assumed." 

It will be observed that counsel assert the broad proposition 
that tliere is liability hère because tlie vice principal acting for 
the master directed the servant to engage in an employment otlier 
than that for which he was engaged, and which was more hazard- 
ous, and therein there was a breach of positive duty by the master; 
but, as we hâve seen, this proposition cannot be sustained in the 
broad language in which it is asserted. The liability does not 
arise from the direction, but from failure to give ijroper warning 
of the risks attendant upon the employment. The amended com- 
plaint seems to be wanting in any allégation of failure to give such 
warning, unless it may be inferred from the statement that Dre- 
hoble knew of the danger, and that Stocknieyer did not. We are 
not, however, willing to rest our judgment upon any inflrmity of 
pleading, or upon any détective statement by counsel of the prin- 
ciple of law which must govern the case. We proceed to inquire, 
assuming that no warning was given, whether the eircumstances 
required a warning, and whether the dangers to be incurred were 
open and obvious, and such as could be comprehended by Stock- 
meyer, or were concealed, and were of such character that he 
should hâve been notified of them, and instructed how to guard 
against them. The only possible concealed risk arose from the 
presen'^e of seams in the stone in the quarry. Stocknieyer was 
no novice in this work. He was a man of mature âge, of or- 
dinary intelligence, and for several years had been employed in 
and about quarries. His testimony shows beyond contention that 
for some two months during his previous employment by Reed he 
had worked at channeling stone; that he knew generally of the 
existence of seams throughout ail the quarries in the neighbor- 
hood, and that the stone was liable to break by reason of the seams 
during the progress of the work of channeling and of cutting out 
the stone. He did not, it is true, know of seams in this particular 
block of stone ; nor could Drehoble or the défendant in error know ; 
and for the like reason, — that it was covered with earth and dust. 
He, however, knew the fact that seams existed in stone thron,o;h- 
out the quarries, and the danger therefrom, and had equal op- 
portunity with the master and Drehoble of ascertaining the ex- 
istence of seams in this particular stone, for he, with Drehoble, 
had been at work upon it prior to the injury. AU the warning 
that could hâve been required of the master, or of the vice prin- 
cipal acting for the master, was to call the attention of the serv- 
ant to the possible existence of seams in this particular stone. 
But Stockmeyer knew that fact from his gênerai knowledge of the 
character of the quarries. It was a fact of which he was bound 
to take notice. No warning could make the danger more manifest 
to Mm. The danger arising from this employment to which he 
was directed by tlie master was either obvious to the sensés qr 
was known to the servant as most likely to exist; and he had l'ie 
sensé and expérience necessary to comijrehend the danger and to 
v.74.F.no.l — 13 
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guard against it. There was consequently no breach by the mas- 
ter of any positive duty owing to the servant which produced or 
contributed to his injury. The évidence clearly discloses that the 
négligent act, if any, causing the injury, was that of Drehoble in 
hammering upon the wedges at the time when Stockmeyer was 
underneath the stone. That act was not the act of a vice princi- 
pal. The injury did not resuit from any matter of control, but 
f rom the act, négligent or inadvertent, of a co-servant in the course 
of a common employment. In such case the master cannot be 
held liable, as was most clearly demonstrated in the able opinion 
of Judge Baker upon demurrer to the original complaint. 

It is urged that Stockmeyer, in obeying the orders of Drehoble, 
acted under compulsion, and should not be, therefore, held to hâve 
assumed the risks of the work he was directed to perform. It is 
conceded that he made no objection to the order, that he did not 
protest any incapacity to comprehend the risk, but that he was 
coerced into compliance with the order through fear of discharge 
in case of disobedience. That, however, does not charge liability 
upon the master. In the absence of restrictive contract provi- 
sions, the master is at liberty to discharge the servant at any time. 
So likewise is the servant at liberty to abandon his service at will. 
The master has the right to demand other service than that for 
which the servant has engaged. The latter may accept or décline 
at will. Declining, he may lose employment; accepting, he as- 
sumes the risks attending the service, if he knows or has been 
properly warned of them. The servant is not under guardianship. 
He is a free man, at liberty to make such contracts as he will. 
That through stress of circumstances he consents to the orders 
of the master rather than be discharged from employment, does 
not impose liability upon the master because of such demand, if 
he has otherwise performed the duty which the law imposes upon 
him with respect to the servant. Leary v. Railroad Co., 139 Mass. 
580, 2 N. E. 115; Dougherty v. Steel Co., 88 Wis. 343, 350, 60 N. 
W. 274. In the former case it is said that : 

"The servant is presumed to be a free, moral agent, that he is compétent 
to act and judge for himself ; that it is optional with him tô quit the service 
or perform the act required; and if he chooses the latter it must be eonsid- 
ered as voluntary on his part." 

In the latter case the court observed: 

"The fact that Burns, the foreman, told the plaintiff, when he objected 
to working on the splndles driven by steam, 'Either go there or get ont,' does 
not obviate the objection to the plaintifiC's right to recover. If an employé 
of fuU âge and ordinary intelligence, upon being required by his employer 
to perform duties more dangerous or complicated than those embraced in 
his original hiring, undertakes the same, knowing their dangerous character, 
although unwilling, from fear of losing his employment, and is injured by 
reason of his ignorance and inexpérience, he cannot maintain an action 
therefor against his employer. Leary v. Railroad Co., 139 Mass. 580, 2 N. 
B. 115; Bradshaw v. Railroad Co. (Ky.) 21 S. W. 345; Woodley v. Railroad 
Oo,, 46 Law J. Bxch. Div. 521." 

The same rule must apply when the injury is caused by the act 
of a fellow servant. It is clear upon the record that the court 
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shonld haye instructed the jury to retum a verdict for tlie dé- 
fendant. 

It is proper to say that we hâve lield this case ander considér- 
ation awaiting the advice of the suprême court npon certain ques- 
tions submitted in the case of Eailway Co. v. Brown, not neces- 
sarily affecting the judgment hère, but having a bearing upon the 
gênerai relations of master and servant, that seemed to us dé- 
sirable to be authoritatively and accurately stated. Failing to 
obtain the desired instruction, we hâve proceeded to the détermi- 
nation of this cause without that aid. It is also proper to say that 
since the argument of this cause Mr. Justice Harlan, who sat at 
the hearing, was by assignment withdrawn from this and trans- 
ferred to the Sixth circuit, and did not participate in the décision. 

The judgment will be reversed, and the cause remanded, with 
directions to award a new trial. 
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(Circuit Court of Appeals, Seventli Circuit. May 4, 189G.) 

No. 238. 

1. Master and Skktant— Sebvant's Assumption of Risk. 

Wliile it is tlie duty of a master to provide a reasonably safe place In 
which his servant may perfonn his worli, yet lie may conduct liis busi- 
ness in tlie way that sœms to liim best, although less hazardous metbods 
might be employed; and in sucb case, if the servant kuows and compre- 
hends or is reasonably w.arned of the dangers, he assumes the rlsk of the 
more hazardous method. A servant of mature âge and of expérience 
is charged by the law with knowledge of obvions dangers, and of those 
things which are within common observation, and accordiug to natural 
law, and in sucb cases the master need not give warnlng of possible dan- 
ger of which both parties had equal knowledge. 

2. Same. 

It is not necessary that a servant should be warned of evcry possible 
mauner in which injury may occur to him, nor of risks that are as obvions 
to him as to the master; and where a mature and experienced man en- 
gages in a dangerous occupation, with tlie risks of which he is familiar, 
and is injured, not through defect in the appliances, but through the 
manner of their opération, incident to the business, he cannot recover 
against the master. 
8. Same — Mbasurb of Master's Dutt— Opiïtion op Experts. 

The question of the négligence of a master in failing to provide proper 
Instruments for the use of his servants and safeguards against danger 
cannot be submitted to a jury upon opinions of experts as to what ought 
to hâve been provided, without showing that some such safeguards are 
usuaUy and customarily employed by those engagea in similar business; 
for jurors are not at liberty to charge a duty upon a master, according 
to tlieir own notions of what is proper, nor upon the opinion of experts, 
but should détermine the question of derelietion of duty by the custom- 
ary observance of those in like business. 

In Error to the Circtiit Court of the United States for the Western 
District of Wisconsin. 

This suit was to recover damages sustftined by Lawrence Schneider, the 
défendant in error, on the 27th day of September, 1802, wUjie in the sei-vico 
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of the Mississippi River Logglng Company, the plalntlff In error, alleged to 
hâve occurred through négligence and failure of duty on the part of the 
master. The plaintiff in errer operated a band-saw mill in the city of Eau 
Glaire, which extended in an easterly direction ou the north banli of the 
Eau Claire river, and fronted to the east. At the easterly end of the mill, 
and on its north side, was a carnage 20 feet In length, operated Ijy steam, 
upon which logs were placed, and tliereupon carried to a band saw located 
24 feet from the easterly end of the mill, and by which the logs were sawed 
into lumber. Immediately west of the band saw was a line of live rollers 
some 40 feet In length, each roUer being some 30 inches long, which moved 
so that the lumber was carried over them at the rate of 250 feet per minute. 
In direct line therewith, and extending in a westerly direction through the 
mill for 68 feet, was a set of dead rollers. Between the line of live rohers 
and the line of dead rollers was an open space or alley of the width of 3 feet. 
Directly south of the line of dead rollers, and parallel therewith, was an 
edger table 20 feet in length and the edger, the easterly end of which was 8 
feet west of the easterly end of the set of dead rollers. This edger was used 
to trim the rough edges of the boards eut from the logs by the band saw 
and fashion the boards to the required widths. Directly north of the dead 
rollers, and parallel therewith, was a second set of dead rollers, and at a 
point thereon 22 feet west of the alley and .0 feet west of the westerly end 
of the edger was a slab saw or jump saw from 25 to 28 inches In diameter, 
revolving from the south, when in use, at a velocity of from 8,000 to 10,000 
feet per minute. When not in use, the saw drops below the surface through 
a Slot in the table. When ralsed above the table and in use, the southerly 
side of the saw extends nearly to the flrst set of dead rollers, so that if a 
planli passing down the live rollers upon the set of dead rollers first de- 
ocrlbed was pushed or swerved from its course, and with a force sufflcient 
to carry it 22 feet upon the dead rollers, it might come in contact with the 
teeth of the slab saw if in use at the time, and be thrown, by the force of the 
revolving saw, in the direction of the person operating the saw. The raislng 
or lowering of the slab saw was conti'oUed by means of a hand lever by the 
person operating the saw. Upon releasing the lever the saw immediately 
drops below the rollers and the table by force of gravity. The mode of 
opération with the slab saw was this: The slabs were placed over the slot 
on the table, and the saw ralsed by means of the lever. When the slab was 
eut, the saw dropped below the table. North of this slab saw and the set 
of dead rollers was a platform from which the slabs when eut were carted 
away. The manner of operating the mill was this: Logs were placed upon 
the carriage and served to the band saw. At the rear or west side of the 
band saw was statloned the tail sawyer, whose duty it was to start each pièce 
of lumber eut from the log by the band saw along the live rollers toward the 
westerly end of the mill. At the easterly edge of the edger table was sta- 
tloned the edger màn, whose duty it was to receive the boards as they came 
from the rollers, remove them therefrom, and run them upon the edger table, 
and through the edger. L'p to the time in question the slab saw was oper- 
ated by one Larson, employed for that spécial purpose. The défendant in 
error, at the time of the in jury, was some 30 years of âge. He had been 
employed in the mfll in question from Aprll, 1892,— some flve months. Prier 
thereto he had worked in sawmills in the city of Eau Claire for six summer 
seasons, and during one summer he worked within 15 feet of an edger in 
the mill in which were used two circular saws. He was famlllar with cir- 
cular saws, band saws, and rotary saws, and thelr opération, and stîited 
that he knew "what pretty near every pièce of machmery in that mlU Is 
for," but uijtil the date of this injury he had never, as he stated, worked 
on this slab saw, or upon any other machinery of like nature. He stated 
that men were frequently hurt in sawmills; that "lively men got hurt; was 
danger where I was worklng." He further stated that if anything hit the 
saw it would be thrown by the force of the saw, and In the direction of its 
révolution. For the four months prier to the injury he had worked in the 
lath mill pulling lath as they came from the saws, and counting them as 
tliey came through. In tliis lath mill there were four or six saws in opéra- 
tion. He said that on the day of the injury the superintendent dirccted him 
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to go npstairs and clean the elevator, and went along with hlm; that when 
he had cleaned tlie elevator the superintendent took him to the other side 
of the elevator, and told him to go and eut slabs, but afterwards stated that 
the expression was, "Go help the man with aie slabs," or "Go help the man 
cutting slabs;" at the time he found Larson engagea in pnlling slabs from 
behind the saw so as to get rld of the pile in the alley; that when he arrived 
there Larson was sawing, and that he watched him; that Larson qnitted 
Bawing, and went behind the saw with the hook to get slabs. While Schnei- 
der was engaged in running the slab saw, the operator, whose duty It was to 
taie the lumber from the live rollers and put it through the edger, did not 
or could not remove the boards fast enough, so that one board coming over 
the live rollers shoved the board that was ahead of it and was upon the dead 
rôUers, and, elther by the manner in which it was struck or by the act of 
the operator in endeavorlng to secure it, the board was turned somewhat 
from its ordinary course, and was shoved forward upon the dead rollers 
and was carried against the saw, was caught upon the saw, and hurled 
against Schneider, tnflicting the Injuries complained of. The superintendent 
stated that to the best of his knowledge he did not tell Schneider to saw 
slabs at that saw, and Larson, the operator of the saw, did not see the su- 
perintendent there with Schneider, and states that Schneider commenced 
sawing while the wltness was engaged in picking up some slabs, drawing 
them along the dead rollers, and that he did not direct, nor to his knowledge 
did any one direct, Schneider to work at the saw. At the close of the évi- 
dence the défendant below requested the court to instruct the jury to render 
a verdict for the défendant, which reqnest was denied, and the défendant 
seasonably excepted. There was a verdict and judgment in favor of the 
plaintiflf below, to review which this writ of error Is sued ont 

V. W. James and Wm. G-. Challis, for plaintiff in error. 
T. P. Prawley, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTEE, Circnit Judges. 

JENKINS, Circnit Judge, after this statement of the case, deliv- 
ered the opinion of the court. 

In considering whether the trial court correctly refnsed to direct 
a verdict for the défendant, we are obliged to view the évidence in 
the light that is most favorable to the défendant in error. We must, 
therefore, assume that he was directed temporarily to perform a serv- 
ice outside of his usual employment, and one for which he had not 
engaged; although it is not clear from the pleadings or from the 
évidence that such was the fact. The question arises with respect 
to the liability of a master in such case. In Reed v. Stockmeyer 
(herewith decided) 74 Fed. 186, we had occasion to assert some of the 
principles governing the relation of master and servant, and there 
declared that, while it is the duty of the master to provide a reason- 
ably saf e place in which the servant may perform his work, yet that 
he may conduct his business in the way that seems to him best, 
although less hazardous methods might be employed; and in such 
case, if the servant knows and comprehends the dangers, or is season- 
ably wamed of them, he assumes the risk of the more hazardous 
method. The servant of mature âge and of expérience is charged 
by the law with knowledge of obvious dangers, and of those things 
that are within common observation and are according to natural 
law. In such case the master need not give waming of possible 
danger of which both parties had equal knowledge. In addition to 
the authorities cited in that case we add the following: Kelly v. 
Abbot, 63 Wis. 309, 23 N. W. 890; Railway Go. v. Love, 10 Ind. 556; 
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Hayden v. Manufacturing Co.. 29 Conn. 548; Railroad Co. v. Minnick, 
23 U. S. App. 310, 316, 10 G. G. A. 1, and 61 Fed. 635; Railroad Go. v. 
Eogers, 13 U. S. App. 547, 6 G. C. A. 403, and 57 Fed. 378; Hewitt t. 
Sailroad Co., 67 Mich. 61,. 34 N. W. 659. The law in this regard is 
well stated by Judge Newman in Gasey v. Railroad Go., 90 Wis. 113, 
62 N. W. 624, referred to in the case of Reed v. Stockmeyer, and need 
not hère be enlarged upon. 

While it is the duty of the master to provide such appliances as 
are suitable and reasonably safe, that duty is one of ordinary care. 
The master is not required to supply the best or the safest or the 
uewest appliances, but such as can with reasonable care be used with- 
out danger except such as is reasonably incident to the business. 
The master is not an insurer of the safety of the servant. He is 
bound, as is the servant, to exercise ordinary care; and with respect 
to safeguards when dangerous machinery is employed the test of 
négligence is the ordinary and prudent usage of the business, — what 
safeguards are commonly adopted by those in like business. Titus 
V. Railway Go., 136 Pa. St. 618, 20 Atl. 517. 

The facts upon which our judgment must proceed are without con- 
tention. So far as the évidence discloses, the machinery in this 
mill was in ail respects perfect. It is urged that the master failed 
in his duty in neglecting to provide some guard or protection which 
would prevent a plank forced over the dead rollers from coming in 
contact with the jump saw. It is contended that the évidence at 
the trial disclosed that some such précaution was usually and cus- 
tomarily employed in mills of like character, and that, if the testi- 
mony was conflicting, the fact was to be resolved by the jury, and 
not by the court. In the considération, however, of the ruling upon 
the motion to direct a verdict, the court may properly consider the 
évidence so far as to détermine whether any évidence lias been given 
establishing such custom. There were several witnesses sworn upon 
that question on the part of the plaintiiï below. The witness Brown 
gave his opinion that some such protection was necessary, but with 
respect to the fact of gênerai usage the only mill which he could 
state which employed such a device was Bail & Oulbertson's mill, 
where the swing-saw was used, that swung back into a box to keep 
anji;hing from running upon it while not in use. When in use 
there was no protection. So hère the jump saw, when not in use, 
sank below the table, and was only exposed when in use. The wit- 
ness Oarr testifled to his knowledge of a device of a timber four by 
six, fastened with iron from below, coming down over whatever is 
being eut, and holding the material down over the table, so that it 
cannot rise. That device, he said, was in use in the Fine Tree Mill 
and in the WjTuan & Ingram Mill; but the witness said that he 
could not say that such devices were generally used in sawmills in 
the state of Wisconsin; and that, notwithstanding he had resided 
in the state 14 yeai-s, and had been in a good many mills, he does 
not recollect of seeing them in any other mill than this mentioned. 
This device, it was subsequently explained by the witness F. Mc- 
Donough, was employed to hold down and together a pile of slabs 
eut by the saw at one time, but was not used when slabs were eut 
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singly, as hère. In answer to a question wliether it had ever been 
customary to use any mechanical device to prevent slabs or boards 
coming in contact with. the jump saw except the dead rollers them- 
selves, the witness answered, "I never saw anything to prevent, 
only the dead rollers." And in the Fine Tree Mill, where a jump saw 
was used, he stated that the live rollers ran past it or to it. The 
witness Hadley testifled that he had seen a device consisting of a 
pièce underneath the table, so adjusted that the operator of the saw 
could throw a pièce up ahead of the saw two inches high when he 
perceived lumber coming down upon the saw, but he said that he 
could not say that the device was in gênerai use on jump saws at 
that time. Hère, under like circumstances, the saw was dropped 
below the table by the operator. The witness Smith testifled to the 
means used in but one mill, consisting of a stop at a point on the 
rollers in Une with the band saw between the band saw and the 
slab saw and about four feet distant from the slab saw, and was 
operated by the man at the edger. That mill was diflerently ar- 
ranged from the one hère. In that mill there were two sets of live 
rolls, and "something to keep up the motion to some extent from 
one end of the mill to the other." This device was placed alongside 
of the rollers upon which the slab saw was located, and on the set 
of rollers, in line with the band saw ; but there was no guard or con- 
trivance on the set of rollers upon which the jump saw was located 
to prevent lumber passing over the live rollers from coming in con- 
tact with it; but he said he had no knowledge of a gênerai practice 
with référence to placing guards over thèse jump saws. The witness 
Bowman could not testify in regard to mills in the state of Wiscon- 
sin, but stated that in a mill in Minnesota, constructed by him, 
there were what were known as the "lift-up" guards, and in that mill 
the slab saw was a swing saw, and was located in a direct line with 
the band saw, and that the live rollers extended to the slab saw. 
The testimony on the part of the défendant was to the effect that 
there was no necessity for any guard or contrivance to prevent lum- 
ber coming in contact with the slab saw where it was located ont of 
the line of the live rollers designed to carry the lumber, and that no 
such guards in such case were in gênerai use. There were aix wit- 
nesses who testifled to that f act upon the part of the défendant be- 
low. 

The testimony of the plaintiff below is wholly insufficient to estab- 
lish a gênerai usage. It shows that in some few mills some sort of 
contrivance is used where the saw is in line with the rollers designed 
to carry the lumber. The lumber projected from the live rollers 
upon the dead rollers would soon lose its momentum, and be cast 
but a few feet thereon. The length of the dead rollers hère was 
ordinarily more than sufficient to prevent the lumber being thrown 
against the saw, and, as we view the évidence, there is in fact no 
testimony which shows any gênerai usage to supply jump saws, lo- 
cated as was the one in question, with any appliance to prevent lum- 
ber being projected against the saw. The case in this respect is on 
ail fours with the case of Ship Building Co. v. Nuttall, 119 Pa. St. 
149, 158, 13 Atl. 65. In that case one ground of négligence was 
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asserted to be the failure of tlie master to provide a circulai' saw 
with an attachment or "guard" or "spreader," wliicli would prevent 
loose strips of wood from being caught between the teeth oî the saw, 
and thrown backward upon and injuring those engagea in tlie serv- 
ice. The court observes: 

"As to failure to provide a spreader, tlie case of tlie plaiiitiff la, if possible, 
more clearly without merit. The testimony shows that such an attachment is 
not in gênerai use, and tiere is no senei-al agreement among mill owners or 
practical sawyers that it is a désirable or useful attachment. It is not enough 
that some persons regard it as a valuable safeguard. The test is gênerai use. 
Tried by this test, the saw of the défendant la such an one as the company had 
a right to use, because it is such as is commonly uaed by mill owners; and it 
was error to leave to the jury any question of négligence based upon the failure 
to provide a spreader." 

It was not shown that the safeguard, the want of whicli is coni- 
plained of, was generally adopted by those in iike business, and it 
will not answer to submit to a jury the question of the négligence of 
tlie master upon opinions of experts stating what ouglit to hâve 
been provided, and to charge one with négligence for failure 
to provide accordingly. Unless it was shown that some such 
safeguard is usually and customarily employed by those engaged in 
similar business and under Iike circumstances, there was no proof of 
failure of duty by the master in oraitting to employ it hère. It is 
error to submit to a jury the question whether the master should 
hâve employed the device, in the absence of sufficient évidence of 
gênerai usage; for jurors are not at liberty to charge a duty upon 
the master according to their own notions of what was proper under 
the circumstances, nor upon the opinion of experts of what was désir- 
able and prudent; but they sliould detennine the question of derelic- 
tion in duty by the master by the customary observance of those in 
Iike business; or, as the thought was well expressed in Titus v. Kail- 
way Co., supra: "Jurors must necessarily détermine the responsi- 
bility of individual conduct, but they caiinot be allowed to set up a 
standard which shall, in eflect, dictate the customs or control the 
business of the community." See, also, Tinkham v. Sawyer, 153 
Mass. 485, 27 N. E. 6. We conclude, therefore, that the évidence 
does not establish any failure of duty upon tlie part of the master in 
omitting to provide the safeguard considered. 

If, however, it may be assumed that there was failure of duty hère 
by the master with respect to the safeguard, its absence was an open, 
obvions fact. That it was wanting should hâve been observed by 
one of even slight expérience in the business ; certainly by one in the 
exercise of that ordinary care that the law casts upon the servant. 
The défendant in error was a man of mature years. Ile had had 
some six years' expérience in this business. He was of ordinary 
intelligence, and was no novice. He knew the opération and the use 
of every pièce of machinery employed. He knew that the service 
was a dangerous one, and that even with the utmost care accidents 
would occur. He knew that material striking the revolving saw 
would be hurled with great force towards the operator. What 
warning from the master could hâve given him better instruction 
than he had, — instruction acquired by the expérience of six years 
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in the vicinity of dangerous machinery? In this connection we may 
well employ the language of the suprême court of Pennsylvania in 
the case of Ship lîuilding Co. v. Nuttall, to which we hâve before 
referred as a case like the one in hand. Mr. Justice Williams, speak- 
ing for the court, says : 

"AU that could hâve been told him by way of warning was that there was a 
possibility of injury from a falling stick, but that during many years no such 
accident had happeued in the defendant's worlis. That the omission of such a 
waming to a meohanic under the clrcumstances of this case was a fallure of 
duty on the part of the employer, is simply preposterous. There is rlsk and lia- 
bility to accident in ail employments, but the law does not requlre an employer 
to protect his employés against the possibility of an accident. He is bound to 
provide suitable machinery and implements for their use, see that they are in 
reasonable order, and that the usual précautions against accident are taken. 
The possibility of accident which lies beyond is a risk which every mechanic 
and every laborer takes and must take as incldental to every form of activlty." 

It is said, however, that the servant could not anticipate that 
the operator at the edger would not remove one pièce of lumber 
before another coming over the live rollers would strike it, force 
it over the space of dead rollers between the alley and the slab 
saw, nor that it would be swerved from its natural course by the 
direction given to it, either by the impinging force or by the oper- 
ator in striving to secure it. That is true, and is equally true 
with respect to the master. The possibility was as palpable to 
the understanding of the one as to the other. The mill had been 
operated for some 10 or 11 years without that safeguard, and with- 
out accident from that cause. In marshaling the dangers that or- 
dinary care would seek to guard against, it could hardly be antici- 
pated that the pièce of lumber would be projected such a dis- 
tance over dead rollers, and would also be so swerved from its 
course that it would strike the slab saw, 22 feet away from the 
end of the line of live rollers, and north of the line of dead roll- 
ers extended westerly upon a direct line from the live rollers. 
Nor can it be said that the danger was a concealed one, growing 
out of any defective machinery. It arose from the manner of 
opération, not because of defective machinery; and therefore was 
a risk incident to the business. It is not necessary that a servant 
should be warned of every possible manner in which injury may 
occur. He must examine his surroundings, and take notice of ob- 
vious dangers and the opération of familiar laws. It is sufficient 
if he, being ignorant, be warned of the dangerous nature of the 
employment, and how safely to operate a dangerous appliance. 
Hère the injury arose, not from the manner of the opération of 
the slab saw, but the manner in which other operatives performed 
or failed to perform their duties. The danger arising from such 
failure was necessarily incident to the employment. The servant 
cannot justly demand that he sliall be warned against risks that 
are as obvions to him as to the master. Kohn v. McNulta, 147 
U. S. 238, 241, 13 Sup. Ct. 298; Southern Pacific Co. v. Selev, 152 
U. S. 145, 14 Sup. Ct. 5.30. 

It is further insisted that the master was guilty of actionable 
négligence in failing to provide a sufficient number of servants, 



202 74 FEDERAL REPORTEE. 

and particularly in the failure — First, to provide two men, instead 
of one, to do the work in which the slab sawyer was engaged; 
and, second, to provide two men to work at the edger and to re- 
ceive lumber coming from the live rollers. With respect to the 
first alleged failure of duty, it is needful only to say that, accord- 
ing to the contention of the défendant in error, two men were en- 
gaged — Larson and himself — upon the work of the slab saw, and 
that the injury was in no way occasioned by the opération of the 
slab saw, and could not hâve been prevented if any number of 
men had been employed thereat. With respect to the second spéc- 
ification of failure of duty, it is to be observed that the test of the 
master's duty in this particular is the same as with respect to the 
présence of a safeguard, — what is usual and customary in like 
business. Upon this subject, of the five witnesses produced by 
the défendant in error, Brown, Carr, and Hadley simply give an 
opinion of the necessity of two servants to do such work, but fail 
to déclare the custom in the business. The witness Smith states 
that at one mill there was a man employed to assist the edger, and 
that in that mill there was, in addition to the band saw, a re-saw, 
hot présent in the mill hère, the product of which was also passed 
through the edger; and it was subsequently explained — if expia- 
nation were necessary — that, with double the product coming, to 
the edger from both sides of it, oné man would not be able to 
perform the labor. TMs is far from establishing either custom, 
usage, or necessity with fespect to mills like the one in question. 
The witness Bowinan speaks of an assistant to the edger in the 
only mill to which he referred. There skids were located between 
the edger and the live rollers to receive the lumber coming over 
the rbUérs from the band mill; the edger being some four feet 
from the relier. Under thèse conditions the màn operàting the 
edger had nothing to do with stopping the lumlser coming from the 
rollers. Eté received the lumber front the skid, his assistant re- 
moving thë lumber fronl the rollets to the skid; and at that mill 
the live rollpçs extended from the band saw to the jump or slab 
saw. Tiie conditions of things there and hère were quite dissimilar. 
The évidence en tirely fails to establish either necessity for two 
men at the edger, under the circumstances hère existing, or that 
it was customary to engage more than one man for such service. 
Upon the whole case, therefore, there was no sufflcient évidence 
to establish failure of duty upon the master hère. It was conse- 
quently the duty of the trial court, upon proper request, at the 
conclusion of the évidence, to hâve withdrawn the case from the 
jury, and directed a verdict as requested by the défendant below. 
The judgment must therefore be reversed, and the cause remand- 
ed, with directions to the court below to award a new trial. 
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PAGE et al. v. SUN INSURANCE OFFICE. 

(Circuit Court of Appeals, Eighth Circuit. March 30, 1896.) 

No. 637. 

FiEB Insurance— Prorating Loss. 

Property gituated on two separate blocks was insured to a certain 
amount under policies covering tlie entire property on botli lots. ïhe prop- 
erty on one block was further insured by a policy covering that alone, 
whicli contained a provision tbat the company sliould not be liable for a 
greater proportion of any loss than the amount insured should bear to 
the "whole Insurance. The property covered by this policy was partially 
destroyed, that on the other block remaining uninjured. Held, that the 
compound policies covered the property destroyed, to their full amount, 
so that the proportion of the loss to be borne by the spécifie policy was the 
proportion which that policy bore to the total amount of both the com- 
pound and spécifie policies. 64 Fed. 194, afïirmed. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Otto Kueffner (J. N. Searles, T. T. Fauntleroy, and Fredericli D. 
Eice were with Mm on the brief), for plaintiffs in eiTor. 

Emanuel Cohen (Stanley R. Kitchel and Frank W. Shaw were with 
him on the brief), for défendant in error. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

SAÎS'BORN, Circuit Jndge. Edward 'S. Page and Charles H. 
Page, co-partners as Page Bros., the plaintiffs in error, were the own- 
ers of lumber, lath, and shingles of the value of $59,095.52, situated 
on two blocks in the city of Anoka, Minn. That portion of this 
property situated on the easterly of thèse blocks was worth |16,727.- 
06, and that portion of this property situated on the westerly of 
thèse blocks was worth |42,368.46. On November 10, 1893, a fire 
caused a loss of |30,982.02 on that portion of their property situated 
on the westerly block, but caused no damage or loss upon the prop- 
erty situated on the easterly block. At the time of this flre the plain- 
tiffs in error held policies of insurance to the amount of |40,000 on 
this entire property situated on both blocks, and policies to the 
amount of |10,000 upon that portion of this property situated on the 
westerly block. One of the latter policies, for the amount of $2,500, 
was issued by the Sun Insurance Office, the défendant in error. 
This policy contains this provision : 

"This Company shall not be liable under this policy for a greater proportion 
of any loss on the described property • • * than the amount hereby in- 
sured shall bear to the whole Insurance, whether valid or not, or by solvent 
or insolvent Insurers, covering such property." 

Upon this State of facts the court below held, in an action upon 
this policy, that both the |10,000 insurance on the property on the 
westerly block only, and the entire |40,000 insurance upon ail the 
property on both blocks, covered the property situated on the west- 
erly block and described in this policy, and that the plaintiffs in 
error could recover only "^'Vsoooo of the amount of the loss on thia 
policy, which is $1,549.10. Judgment was accordingly entered 
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for that amount, and this writ of error was sued out to reverse 
it. 64 Fed. 194. The only error assigned is that onh' such a pro- 
portion of the 140,000 insurance upon the property upon both 
blocks as the value of the property upon the westerly block bore 
to the value of the property on both blocks (that is to say, only 
4236846/5, „, g, 2 of , |40,000), wliich is |28,677.95, covered the property 
upon the westerly block, vrithin the true meaning of the clause of 
the policy in suit which we hâve quoted; that the whole insurance 
covering the property on this block was consequently only |38,677.- 
95; and that the défendant in error is consequently liable for 
26oooo/,3(,,,,, of 130,982.02, the total loss, which is |2,002.o0. In- 
génions and persuasive arguments hâve been presented to sustain 
this assignment, but the unambiguous terins of the contract are 
fatal to them ail. This contract is too plain to permit construction, 
too positive to allew évasion, and too clear to admit of doubt. It 
provides that this défendant in error sliall not be liable for any 
greater proportion of the loss on the property described in it than 
the amount insured by it shall bear to the whole insurance covering 
the property it describes. It will not do to say that the policies for 
$40,000, which insured both tins property on the westerly block 
and that upon the easterly block, did not cover to their fuU amount 
the property described in this policy. The whole includes ail its 
parts, and that which covers the whole covers every part that con- 
stitutes the whole. The policy in suit requires the insured to state 
in his proofs of loss "ail 'other insurance, whether valid or not, 
covering any of said property." If, pursuant to this provision, the 
plaintiffs in error had stated in their proofs of loss that the amount 
of their insurance on this property by virtue of thèse compound 
policies for |40,000 was only |28,677.95, it is plain that their state- 
ment would not hâve been true. If the loss upon the property on 
this westerly block had been fSO.OOO, instead of $30,892.02, the in- 
sured could certainly bave collected the full |40,000 on thèse com- 
pound policies. How, then, can it be said that the en tire $40,000 
of insurance furnished by thèse compound policies did not cover the 
property damaged? Arguments and authorities hâve been urged 
upon our considération in support of the proposition that a more 
just and équitable division of the loss between the companies which 
îssued the compound policies covering the property npon both blocks, 
and those which issued the spécifie policies on the property upon the 
westerly block only, would be efîected by treating the former as 
insuring the plaintiffs in error to the amount of |28,677.95 on the 
property on the westerly block, and to the amount of |ll,322.0a on 
the property on the easterly block. But that question is not pre- 
sented by this record. According to the agreed statement of facts 
upon which this case Was submitted, the $40,000 of insurance was 
not so placed. The question bef ore us is not what contribution each 
Company Which insured this property ought in equity to make to 
the payment of this loss, in the absence of express contracts flxing 
their liabilities, and we are compelled to décline to foUow counsel 
into the considération of that and cognate questions. It is not our 
province to make contracts for the parties to this suit, or to modify 
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Hhose which they hâve themselves deliberately made because it ap- 

ipears to us that tliey might hâve made those that would hâve been 
more équitable or more advantageous. They hâve made a contract 
themselves which axes the amount of the liability of the défendant 
for this loss. This action is f ounded on that contract, and it is the 
sole measure of the defendant's liability. The only question hère is 
whether or not the plaintiffs in error may recover, under this policy, 
any greater proportion of the loss upon the property which it de- 

; scribes than that which the amount insured by it bears to the en- 
tire Insurance covering that property. The policy expressly provides 
that they cannot, and that must close this discussion. 

The resuit is that, under a clause in a policy of Insurance which 
provides that the company shall not be liable for a greater propor- 
tion of any loss on the property described therein than that which 
the amount insured thereby shall bear to the whole Insurance cover- 

'ing such property: First. Compound policies insuring the property 
described in such a policy, and other property, cover the property 
so described, to their fuU amount, in case of a loss upon the property 
described in the spécifie policy, and no loss on the other property 
described in the compound policies. Second. In such a case the 
Company issuing the spécifie policy is liable for no greater proportion 
of the loss than that which the amount of such policy bears to the 
total amount of both the compound and spécifie policies coverinsr the 
property it describes. Merrick v. Insurance Co., 54 Pa. St. 277, 281, 

i282, 284. The judgment below is afiQrmed, with costs. 



WOODBURY et al. v. CITY OF SHAWNEETOWN. 

(Circuit Court of Appeals, Seventh Circuit. May 4, 189G.) 

No. 138. 

1. Review — Gênerai, Findtng — Waiver of -Tuky. 

Wliere a Jury is waived in writing, and tlie court maljes merely a gên- 
erai finding of facts, no question is presented on writ of error of the 
sufflciency of the facts found to support the judgment. Rev. St. §§ 649, 700. 

2. ASSIONMENTS OP ErrOR — ALLEGATIONS OF FaCT. 

An assignment of error cannot be accepted as proof of facts alleged 
therein, and cannot, therefore, be considerod, in the absence of anything 
else in the record to show that the court did or did not rule as asserted 
in such assignment. 

3. Same — Walver of Jury — Examinatiok of Evidence. 

In an action at law, tried by the court without a jury, assignments of 
error which would involve an examination of the évidence cannot be 
considered by the appellate court. 

4. Review — Rdlings on Motion por New Trial. 

Whether a motion for a new trial shall be granted or refused is a mat- 
ter of discrétion in the fédéral courts, and their action thereon is not 
assignable as error. 

Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

Geo. A. Sanders, for plaintifïs in error. 
Cari Roedel, for défendant in error. 
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BefOTe WOODS, Circuit Judge, and BAKER and SE AMAN, Dis- 
trict Judges. 

WOODS, Circuit Judge. Tlie déclaration in this case is in as- 
sumpsit upon âve bonds, part of a séries of twenty-flve for |1,000 
each, of the city of Shawneetown, bearing date January 1, 1872. Is- 
sue was Joined by a plea of non assumpsit, and tiie case submitted 
for trial to the court by written agreement waiving a jury. The 
court made a gênerai finding, and gave judgment for the défendant. 
No question is presented upon any action or ruling of the court in 
the progress of the trial of the cause, and, the finding not being spé- 
cial, there is presented hère no question of the suflBciency of the facts 
found to support the judgment. Eev. St. §§ 649, 700. The spécifica- 
tions of error, flrst to tenth inclusive, are to the eiïect that the court 
erred in holding or in not holding as stated upon particular ques- 
tions; but an assignment of error cannot be accepted as proof of 
facts alleged in it, and there is nothing else in the record to show 
that the court did or did not rule as asserted. The eleventh spécifi- 
cation relates only to the question of costs. The twelfth is to the 
eiïect that the court erred in not giving the plaintiff judgment for 
the amount of his bonds, interest, and the costs of the action; but 
to détermine whether there was error in that respect would involve 
an examination of the évidence, which in a case tried by the court 
without the aid of a jury is not within the power or jurisdiction of 
this court. The adjudications to that efEect are numerous. Skin- 
ner v. Franklin Co., 6 C. 0. A. 118, 56 Fed. 783, and 9 U. S. App. 
676, and cases cited; Bowden v. Burnham, 8 0. C. A. 248, 59 Fed. 
752, and 19 U. S. App. 448; U. S. v. Carr, 10 C. C. A. 80, 61 Fed. 
802, and 19 U. S. App. 679; National Bank of Commerce v. First 
Nat. Bank, 10 C. C. A. 87, 61 Fed. 809; Ad»Jns v. W. & J. Sloane, 
10 C. C. A. 69, 61 Fed. 791, and 19 U. S. App. 573, 661; Distilling & 
Cattle Feeding Co. v. Gottschalk Co., 13 C. C. A. 618, 66 Fed. 609, 
and 24 U. S. App. 638, and cases cited. 

The bill of exceptions in this record shows no exception save to 
the overruling of the motion for a new trial. It does not purport to 
contain ail the évidence, and, while it sets eut matters of record 
and other facts as having been agreed upon, it does not show that 
ail the facts are stipulated, nor that the case is submitted upon the 
facts stated as "an agreed case." The judgment in an agreed case 
may be reviewed as if the facts had been specially found. See cases 
supra. The other spécifications of error are upon the overruling of 
the motion for a new trial, and, it is well settled, présent no question 
for review, because in the fédéral courts it is a matter of discrétion 
whether a motion for a new trial shall be granted or denied. 

The judgment below must be afiirmed. 
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BOLLES et al. v. HAMILTON COUNTÏ, 

(Circuit Court of Appeals, Seventli Circuit. May 7, 1896.) 

No. 174. 

Error to the Circuit Court of the United States for tlie Southern District Oî 
Illinois. 

Geo. A. Sanders and Wm. R. Bowers, for plaintiff in error. 
J. R. Williams ànd J. M. Hamill, for défendant in error. 

Before WOODS, JENKINS, and SHOWALÏER, Circuit Judges. 

PBR CURIAM. This is an action of assumpsit upon coupons from bonds 
issued by the county of Hàmilton, 111., to the St. Louis & Southeastern Rail- 
way Company. Trial by jury was waived by wrltten agreement, and the court 
made a gênerai finding and gave judgment for the plaintiff in error upon a 
part, but not upon ail, of the coupons ia suit. There is np spécial finding of 
facts, and in other respects also the record is the same as in the case of Wood- 
bury V. City of Shawneetown, 74 Fed. 205. For the reasons there explained, 
no question is presented for considération, and the judgment of the circuit 
court must be affirmed. 



SEYMOUR V. WHITE COUNTY. 

(Circuit Cp\jrt of Appeals. Seventh Circuit. May 4, 1896.) 

No. 153. 

Error to the Circuit Court of the United States for the Southern District of 
Illinois. 

Geo. A. Sanders, for plaintifC in error. 

J. R. Williams, and J. M. Hamil, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, District Judge. 

WOODS, Circuit Judge. This is an action of assumpsit on bonds made by 
the county of White, 111., bearing date December 2, 1872, and purporting to 
bave been made in part payment of a subscription to the capital stock of the 
Cairo & Vincennes Railroad Company. Issue having been joined by a plea 
of non assumpsit, a jury was waived by written agreement, and the case sub- 
mltted for trial to the court, vvhich, upon the évidence adduced, made a gên- 
erai flnding and gave judgment for the défendant. No exception was saved 
to any ruling or action of the court, other than the overruling of the motion 
for a new trial, and the entry of judgment on the finding for the défendant in 
error. The spécifications of error correspond in ail respects with those in the 
case of Woodbury v. City of Shawneetown, 74 Fed. 205, and, for the reasons 
there pointed out, présent no question for review. The judgment below is 
therefore affirmed. 



UNITED STATES v. ORMSBEE. 
(District Court, E. D. Wisoonsin. May 9, 1896.) 

CONSTITUTIONAL LaW — DELEGATION OF LEGISLATIVE POWERS — REGULATIONS 

BY Seciîetary dp War for Use of .Canals. 

The grant by congress by the act of August 17, 1894, to the secretary of 
war, of authority to prescribe such raies and régulations for the use, ad- 
ministration, and navigation of canals, etc., owned or operated by the 
United States, as in bis judgment public necessity may require, was 
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not învalid as a délégation of législative power; and tlie rules made pur- 
suant thereto hâve the force of law, so that persons violating the same 
by drawiug off water from a canal are subject to erimiual puuishmeut 
under the provisions of the same act. 

This was an indictment against William W. Ormsbee for violat- 
ing certain rules and régulations prescribed by the secretary of war 
in relation to canals and similar works owned and operated by the 
United States. 

The offense charged in the indictment is that the défendant knowingly and 
willfully violated "the rules and régulations prescribed by the secretary of 
war of the said United States for the use, administration, and navigation 
of any or ail canals and similar works of navigation owned, operated, or 
maintalned by the United States, entitled 'United States régulations for the 
navigation and use of looks and canals on the Fox River, Wisconsin,' ap- 
proved February 15, 1895, by tien and there knowingly and willfully draw- 
ing water from the canal, to wlt, the Fox River canal, at the said city of 
Kaukauna, then and there owned, operated, and maintalned by the said 
United States, to such an extent as to lower the water surface at the dam 
next below the place where such draft is affected below the crest of the dam." 
The régulations of the secretary of war referred to In the indictment are 
founded on the provision of the river and harbor act of August 17, 1894 
(chapter 299, 2d Sess. 53d Cong.), which reads as follows: "Sec. 4. That it 
shall be the duty of the secretary of war to prescribe such rules and régula- 
tions for the use, administration and navigation of any and ail canals and 
similar works of navigation that now are or that hereafter may be owned, 
operated or maintalned by the United States as in bis judgment public 
necessity may requlre; such rules and régulations shall be posted in con- 
spicuous and appropria te places for the information of the public; and every 
person and every corporation which shall knowingly and willfully violate 
such rules and régulations, shall be deemed guilty of a misdemeanor, and on 
conviction thereof in any district court of the United States within whose ter- 
ritorial jurisdiction such offense may hâve been committed, shall be punished 
by a fine not exceedlng five hundred dollars, or by imprisonment (in case of a 
natural person) not exceedlng six months, in the discrétion of the court." 
The district attorney cites, as furiher applicable thereto, sections 9 and 10 
of the act of congress approved September 19, 1890 (26 Stat. 426), prohibiting 
Interférence with government works in navigable waters, or "the création of 
any obstruction not alBrmatively authorized by law, to the navigable capacity 
of any waters, in respect of \vhlch the United States has iurisdiction"; and 
section 7, as amended by chapter 158 of the act approved July 13, 1892 (27 
Stat. 88), by which it is prohibited "to excavate or fill, or in any mauner to 
alter or modify the course, location, condition or capacity of any port, road- 
stead, haven, harbor, harbor of refuge, or enclosure within the limits of any 
breakwater, or of the canal of any navigable water of the United States, un- 
less approved and authorized by the secretary of war." 

J. H. M. Wigman, U. S. Atty. 

Quarles, Spence & Quarles, for défendant. 

SEAMAN, District Judge (after stating the facts as above). In 
support of the motion to quash the indictment the contention is that 
the régulations of the secretary of war, of which violation is alleged, 
dépend for their validity upon section i of the act of August 17, 
1894; that there is no exercise of the will or discrétion of congress 
in the act, no prohibition of distinct acts or course of conduct, but 
that it expressly delegates to the secretary of war ail of the law 
making contemplated by the act, and simply prescribes in advance 
the punishment for offenses which may be so established; that an 
offense created solely through such délégation cannot be made indict- 
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able. The sovereign power to make national laws is vested in con- 
gress, and it is a settled maxim in constitutional law tliat tiiis pow- 
er cannot be delegated; that "the power to whose judgment, wisdom, 
and patriotism this higli prérogative bas been intrusted cannot re- 
lieve itself of the responsibility by choosing other agencies upon 
which the power shall be devolved." Oooley, Const. Lim. 137. This 
rule, however, applies only to powers which are strictly and exclu- 
sively législative, and there is a wide range of subjects, which may 
be regulated by direct législation, but for which gênerai provision 
may be made, and "power given to those who are to act under such 
gênerai provisions, to âll up the détails," for, as remarked by Chief 
Justice Marshall, "congress may certainly delegate to others powers 
which the législature may rightfully exercise itself." Wayman v. 
Southard, 10 Wheat. 1, 43. Therefore the provision of the judiciary 
act which empowered the courts to adopt rules of practice and forms 
of procédure is a valid délégation, althougli the discrétion conferred 
was quasi législative. Id.; Suth. St. Const. § 68. So the power of 
the secretary of war to prescribe rules and régulations for the gov- 
ernment of the army, and like authority in the secretary of the navy 
over his department, hâve been sustained, and within their sphère of 
action the régulations hâve the "force of law." U. S. v. Eliason, 16 
Pet. 291; Gratiot v. U. S., 4 How. 80; Smith v, Whitney, 116 U. S. 
167, 6 Sup. et. 570. The examples of valid délégations to exec- 
utive departments of like effect are nmnerous, but I deem it un- 
necessary to multiply citations, and mention only for their clear 
exposition of the rule and the exception which may apply hère the 
following: Tilley v. Railroad Co., 5 Fed. 641; Eailway Co. v. Dey, 
35 Fed. 866; In re Griner, 16 Wis. 423. If either this act of con- 
gress w'hich directs that "rules and régulations for the use, adminis- 
tration, and navigation" of the canals and Works of navigation 
"owned, operated, or maintained by the United States" be prescribed 
by the secretary of war, or the régulations referred to as adopted 
thereupon imposed the requirement or restraint of action or con- 
duct which would be lawful but for the attempted législation, there 
would be occasion for the inquiry whether the législative will had 
been distinctly exercised and pronounced, in some gênerai pro- 
vision at least, either in this or some cognate enactment; and it 
would then become necessary to consider the distinctions as to délé- 
gation of power, for which the défendant contends, as pointed out in 
Field V. Clark, 143 U. S. 649, 693, 12 Sup. Ct. 495, and the authorities 
there approved, namely, that "the législature cannot delegate its 
power to make the law, but it can make a law to delegate a power 
to détermine some fact or state of things upon which the law makes, 
or intends to make, its own action dépend." Locke's Appeal, 72 Pa. 
St. 491. Hère, however, the indictment allèges an offense commit- 
ted by "knowingly and willfully drawing water" from a canal "then 
and there owned, operated, and maintained by the said United 
States," and thereby lowering the water surface below the crest of 
the dam, — an interférence with the property and proprietary rights 
of the government. Presumptively, compensation has been rendered 
V. 74F.no. 1 — 14 
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to ail riparian owners, and ail riglits in and control of the waters 
of the canal are vested in the United States, and no persons can hâve 
use, either of water or works, except under permission, and subject 
to any régulations which may be imposed. Without such permis- 
sion the use would constitute a trespass. In this case congress pro- 
vides that permission may be granted through rules and régulations 
to be adopted by the executive department having charge of the 
Works. It is true that congress might prescribe the rules, either in 
gênerai terms or in détail, but they are clearly of administrative, 
rather than législative, nature, and may be relegated entirely to any 
executive agency, either with or without direct provisions by con- 
gress. The discrétion which is conferred, having regard to the use 
and care of the property of the United States, seems to appertain to 
the executive department, and to be of the class deâned in U. S. v. 
Eliason, .16 Pet. 291, 301. The régulations «o made constitute the only 
permission for using the water, and without permission there can be 
no claim of right to use, I présume, even without déclaration by con- 
gress to that effect; but section 7 of the act of September 19, 1890, as 
amended by the act of July 13, 1892, clearly prohibits any use '<un- 
less approved and authorized by the secretary of war.'- I am of 
opinion that régulations for the purpose stated in the indictment 
may be established by the secretary of war, and that they hâve the 
"force of law" within those purposes when adopted and psomulgated 
as dinected by the act. Gratiot v. U. S., 4 How. 80, 117. Therefore 
the motion to quash the indictment will be overruled. 



UNITED STATES v. EILBY. 

(Circuit Court, D. Kentucky. December 17, 1895.) 

Vioi.ATiON op Civil SekVicb Law— Indictment and Proofs— Variancb. 

An indictmeiit under the act of January 16, 1883, charged a depqty 
collecter of internai revenue with being unlawfully concerned in soliciting 
and receiying iridirectly contributions for a politlcal purpose from cer- 
tain storekeepers and gaugers, whose names were to the grand jury un- 
known. On the trial it was shown that the contributions were received 
by another under defendant's control and supervision, and that the names 
pf tlie storekeepers and gaqgers from whom the contributions were 
received were in fact known to the gtand jury. HeZrf, that thèse proofs 
made ont a case of "being concerned in receiving Indirectly," wittiîn the 
meaning of the indictment, but that, as the names of the persons averred 
to hâve been unlinown to the grand jury were in fact known to them, 
this made a fatal variance between the indictment and the proofs. 

This was an indictment against William E, Riley for violating 
the provisions of the act of January 16, 1883 (section 11), forbidding 
any offlcer, etc., of the United States to "directly or indirectly so- 
licit or receive or be in any manner concerned in soliciting or receiv- 
ing any assessment, subscription or contribution for any political 
purpose, whatever, from any offlcer, clerk, or employé, of the United 
States," etc. One Albert Scott was at the same time separately 
indicted for being concerned in the same transactions, and an opin- 
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ion was heretofore rendered overruling demurrers to thèse indict- 
ments. That opinion was entitled U. S. v. Scott, 74 Fed. 213. ïhe 
présent case, however (U. S. v. Riley), was first called for trial. The 
évidence for the govemment being completed, counsel for défendant 
hâve moved for a peremptory instruction in his favor. 

William M. Smith, U. S. Atty. 

A. E. Wilson, Burton Vance, and C. H. Gibson, for défendant. 

TAFT, Circuit Judge. I hâve no doubt what my duty is in this 
case. It is a duty which I perform with great reluctance. The 
évidence in the case strongly tends to show that the défendant was a 
party, perhaps the chief party, to a conspiracy to évade a very im- 
portant criminal statute of the United States, — that which de- 
nounces the oiîense, in a government offlcer or employé, of collecting 
for political purposes assessments or contributions from other em- 
ployés. The évidence seems to show that there was an elaborate 
and deliberate conspiracy for that purpose, and that the défendant 
was perhaps the masterhand in carrying it out, and in devising the 
plan by which its discovery and proof should be difûcult. What 
would be developed in his défense of course the court cannot state. 
The case for the government, however, is a strong one, and in that 
view the court is naturally reluctant to direct a verdict on what 
is, under the circumstances of this case, a technical ground. 

It is objected that the défendant has not been given a fair oppor- 
tunity to make out a défense, because he could not know until the 
trial the particular persons from whom thèse assessments were 
charged to hâve been coUeeted. In this case the merits of that conten- 
tion hâve no great weight. The assessment proven hère is shown to 
hâve been a gênerai assessment, with respect to which the défendant 
would seem to hâve had full knowledge or information. But the 
constitution requires that an indictment shall set forth the nature 
and character of the offense charged with suiBcient particularity to 
enable him to make a défense, and certain rules hâve been laid down 
by the authorities which flx what are the material averments and 
what are the material spécifications. With respect to larceny, it is 
necessary to state whose property it is which the thief has taken. 
With respect to embezzlement, or ail crimes against property, the 
same rule obtains. With respect to this statutory offense, it seems 
to me by analogy that the name of the offlcer or employé of the 
United States from whom the political assessment has been re- 
ceived is equally essential to the validity of the indictment. The 
framer of this indictment was evidently of that opinion, because 
he attempted to explain the omission of the names by the usual 
averment that the names of the storekeepers or gaugers from whom 
this assessment was collected or received were unknown to the 
grand jury. Mr. Jolly, who was district attorney at the time this 
indictment was found, has explained the reason why this course was 
taken, which was that the grand jury and he did not think that they 
could trace the assessments collected from any particular gauger 
into the particular funds received by the défendant. But it seems 
to me that the évidence before the grand jury, as the évidence hère, 
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made acaseagainstRiley,sliowingthat lie was unlawfully concerned 
in receiving ail the assessments which are proven to hâve been hère 
collected. If that is the case, theii the proof before the grand jury 
that any particular gauger paid an assessment was proof of the 
name of a person which sheuld hâve been inserted in the indictment. 
My theory, and it seems to me the only proper theory, of the évi- 
dence is that Sheltman's réception of thls money by direction of 
Riley, and under his control and supervision, was an unlawful récep- 
tion of the moneys indirectly by Eiley himself; at least that it 
showed Riley was unlawfully concerned in receiving indirectly the 
money; and therefore, if it could be definitely stated by the grand 
jury from what persons Sheltman's money was recel ved, then it 
could be deânitely stated from what persons Eiley was concerned 
indirectly in receiving money; and as unquestionably it did appear 
to the grand jury that Sheltman had received political contributions 
from some 25 or 30 storekeepers and gaugers whose names were 
known to the grand jury, there is a fatal variance between the aver- 
ment in the indictment that the names were unknown to the grand 
jury and the proof adduced before this jury. AU the authorities 
sustain this view. Rex v. Walker, 3 Camp. 264; State v. Wilson, 
30 Conn, 500; White v. People, 32 N. Y. 4G5; Guthrie v. State, 16 
Neb. 667, 21 N. W. 455; Whart. Cr. PI. & Prac. § 112. I shall there- 
fore direct a verdict in favor of the défendant in this case. The 
acquittai thns directed will not bar prosecution under an indictment 
in which the names of the persons solicited shall be correctly set 
ont, and, but for the fact that the statute of limitations has now run 
against a new indictment, I should deem it my duty to direct the 
district attorney to begin proceedings looking to a reindictment of 
the défendant. 

The opinion which I hâve already flled in the case upon the de- 
murrer I shall modify in one respect, because I think, from an ex- 
amination of the authorities, that it perhaps states the case too 
strongly. What I said was that it must appear in proof, to sustain 
the indictment, that the persons referred to were not actually known 
to the grand jury. I do not think that quite states the law; at least 
it may mislead. If it does not appear in proof one way or the other, 
then the flnding of the indictment, and the averment in it that the 
necessary names were unknown, raise the presumption that the per- 
sons referred to were not known, even if they appear on the stand 
at the trial. It must appear afflrmatively in proof that they were 
known to the grand jury before that can be used as a reason for 
asserting a variance, and therefore I shall modify the language 
of the opinion to read thus: "If it appear in proof, however, that 
the persons referred to as unknown were actually known to the 
grand jury, then there is a fatal variance." Guthrie v. State, 16 
Neb. 667, 670, 21 N. W. 455; Com. v. Gallagher, 126 Mass. 54; Com. 
V. mil, 11 Cush. 137; Rex v. Bush, Russ. & R. 372; Whart. Cr. PI. 
& Prac. § 113. 

The foregoing opinion was delivered in the absence of the jury. 
After the return of the jury, the court continued as follows: Gen- 
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tlemen of the Jury: After listening to the arguments of counsel, 
and giving a considération to the allégations of the indictment, I 
tind that there is a fatal variance between the proof offered hère 
and the averments of the indictment, in this: that the indictment 
avers that the names of the storekeepers and gaugers from whom 
the assessments were received by Rilev were unknown to the grand 
jury. In my opinion, ail the évidence in the case tends to show — 
I nîean the évidence for the government (what the évidence for th(> 
défendant would be I cannot say) — ail the évidence now before the 
court tends to show that Riley was unlawfully concerned in the re- 
ceiving of the money which Sheltman received, and Sheltman is 
shown by the évidence to hâve received, with the exception of a 
percentage collected by Barnes, Heinig, and Neiman, ail the assess- 
ments whlch Barnes and Heinig collected. The évidence brought 
out before you also shows that the grand jury were advised by the 
witnesses sworn before them of the names of some 25 or 30 store- 
keepers and gaugers from whom thèse assessments were collected. 
In my view of the law, it was therefore the duty of the grand jury 
to hâve included in the indictment the names of those who were 
known, and, this not ha^ing been donc, the proof hère does not 
sustain the indictment as it is charged. I must, therefore, direct 
you to return a verdict for the défendant. You do this upon the 
responsibility of the court. 



UMTED STATPÎS v. SCOTT. 
(Circuit Court, D. Kentueliy. Oc-tol)(ji' 7, 1895.. 

1. Indictmbnts — Single Transaction Çonstituting Sevehal Offenses. 

By the great weiglit of autliority tlie prosecutor is at liberty to charge, in 
a single count, as a single offense, a single act or transaction in violation 
of law, although that act or transaction involves several similar violations 
of law with respect to several différent persons. The application of this 
rule to Indictments in the fédéral courts is not affecter! f)y the provisions 
of Rev. St. § 1024, In relation to the joinder of several offenses in différ- 
ent counts of the same indictment. 

2. Same — Violations of Civil Service Lav^ — Solicitino Political Contri- 

butions. 

In the statute making it an offense for any officer of the United Statos 
to "directly or indirectly solicit or recelve or be in any manner concerned 
In soliciting or receiving" any assessment, etc., for any political purpose 
(Act Jan. 16, 1883, § 11), the expression, "being concerned in," is not a 
légal terni or conclusion which needs a spécification of facts for com- 
pleteness of description. It is a colloquial expression, équivalent to "be- 
ing engagea in," or "taking part in," and sufficiently informs the aceused 
of what the govemment intends to prove; and hence it is sufflcient to 
charge the offense in the words of the statute. 

8. Same. 

Failure of the indictment In such case to name the particular persons 
from whom the contributions were solleited or received does not render 
it bad on demurrer for indeflniteness, where it is further averred that 
the names of such persons were unknown to the grand jury. 

4. Same. 

Averments that the aceused solleited and received from another his con- 
tribution for a political purpose charge, by implication, that the solicita- 
tion and réception were for the same purpose as the contribution, and 
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no spécifie averment that the accused knew the purpose of thé contribu- 
tion is necessary; nor is the implication changea or wealcened where the 
accused, instead of belng charged with directly receiving tbe contribution, 
is charged with being unlawfully concemed in receiving it "indirectly." 
5. Samb. 

A charge that the accused was "knowingly" concerned in unlawfully 
receiving an assessment from offleers or employés of the United States 
for a political purpose sufficiently charges bim with knowledge that the 
persons from whom the contributions were received were ofiieers or em- 
ployés of the United States. 

At the February term in 1893, Albert Scott, the défendant, was 
indicted in one indictment containing seven counts for différent vio- 
lations of section 11 of the act of January 16, 1883 (22 Stat 403), en- 
titled "An act to regulate and improve the civil service of the 
United States." 

Section 11 is as follows: "That no senator or représentative or territorial 
delegate of congress, or senator, représentative or delegate elect, or any ofil- 
cer or employé of either of said houses and no executive, judicial, military 
or naval officer of the United States, and no clerk or employé of any depart- 
ment or branch or bureau of the executive, judicial, military or naval service 
of the United States shall directly or indirectly solicit or reeeive or be in any 
manner concerned in soliciting or receiving any assessment, subscription or 
contribution for any political purpose, whatever, from any oflieer, clerk 
or employé of the United States or any department, branch or bureau thereof 
or from any person receiving any salary or compensation from moneys de- 
rived from the treasury of the United. States." 

The first count of the indictment charges that Scott while colleetor of in- 
ternai revenue for the Pifth internai revenue collection district of the state 
of Kentucky, on the 15tb day of October, 1890, in the district of Kentueky, 
"was then and there unlawfully concemed in soliciting a contribution of 
?1,808 of said money indirectly from divers persons to the grand jurors afore- 
sald unknown, which said persons were then and there offleers of the United 
States, to wit, internai revenue storekeepers and internai revenue gaugers, 
and internai revenue storelceepers and gaugers, duly appointed and acting 
as such within and for the Fifth internai revenue collection district of tJie 
State of Kentucky, and the names and numbers of said offleers, to wit, said 
Internai revenue storekeepers, and said internai revenue gaugers, and said 
internai revenue storekeepers and gaugers, are to the grand jurors aforesaid 
unknown, for a political purpose, to wit, a contribution for the use of a politi- 
cal party ealled the Republican party, but a further description of said politi- 
cal purpose is to the gi-and jurors aforesaid unknown, and cannot therefore 
be set ont" The flfth count, in the same language, charges Scott with being 
unlawfully concerned in soliciting upon the 31st of October, 1892, a contribu- 
tion of $806.34 indirectly from persons similarly described, and for a purpose 
similarly stated. The sixth count of the indictment in the same worda 
charges Scott with being unlawfully concerned in soliciting a contribution 
of $912 on the 31st of May, 1892, indirectly from persons similarly described, 
and for a purpose similarly stated. The second count charges that Albert 
. Scott, being a duly-appointed collecter of internai revenue, etc., "was then 
and there unlawfully concemed in receiving a contribution of the lawful 
ihoney of the United States, to wit, a contribution of eight hundred and fifty- 
nine and «s/j^^ dollars of said money indirectly from divers persons to the 
grand jurors aforesaid unknown," which said persons were then and there 
offleers of the United States, describing them as in the other counts, for 
a contribution similarly described. There is in this count no averment that 
Scott knew that the money received by hlm was for a political purpose. 
The third count charges Scott with being unlawfully concemed in receiving 
a contribution of the lawful money of the United States, to wit, a contribu- 
tion of $500, on the SOth day of June, 1892, indirectly from divers persons 
to the grand jurors unknown, who are described as in the other counts, for 
a purpose similarly described, and eoncludes with this averment: "And the 
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said Albert Scott then and there well knew that said contribution wliich he 
was tlien and there so concerned in receiving had been contributed by said 
storelieepers and said gaugers in said district for the political purpose afore- 
said." The fourth count of the indictment charges Scott exactly as the third 
count, for receiving a contribution of |500 on the 7th of November, 1892, and 
contains the same averment as to hls Isnowledge. The seventh count charges 
that Scott, being a collector of internai revenue in the Pifth Kentucky dis- 
trict, "unlawfuUy was then and there linowingly concerned in receiving an 
assessment of $1,000 from a great many, to vrit, fifty, persons, whose names 
are to the grand jurors aforesaid unknown, wliich said persons were then 
and there offlcers of the United States, to wit, duly appointed and acting 
United States internai revenue storekeepers, and internai revenue gaugers, 
and internai revenue storekeepers and gaugers within and for the Fifth 
internai revenue collection district of the state of Kentucky, for a political 
purpose, to wit, for the use of the political party called the Republican party, 
and a further description of which said purpose is to the said grand jurors 
unknown." A gênerai demurrer was flled to the indictment by défendant. 

William M. Smith, U. S. Atty. 

A. E. Wilson, Burton Vance, and C. H. Gibson, for défendant 

TAFT, Circuit Judge (after stating facts as aboVe). The flrst ques- 
tion arising on the demurrer is whether the counts are bad for du- 
plicity. Each count charges the défendant with either receiving or 
soliciting contributions from more persons than one. It is said 
that under the statute the soliciting or receiving of a single con- 
tribution from a single person is a distinct offense, and that when 
the contributions are received from several persons there are as 
many différent offenses committed. It is a gênerai rule of criminal 
pleading that the prosecutor is at liberty to charge in a single count 
as a single offense a single act or transaction in violation of law, 
although that act involves several similar violations of law with re- 
spect to several différent persons. Thus it is established by the 
great weight of authority that larcenies from différent individuals 
may be joined in one count when committed by the accused in the 
same single act. 1 Haie, P. 0. 531 ; 2 Haie, P. C. 254 ; 2 Kuss. Crimes, 
127; 3 Chit. Cr. Law, 959; Com. v. Sullivan, 104 Mass. 552; State v. 
Hennessey, 23 Ohio St. 339; Hoiles v. U. S., 3 MacArthur, 370; State 
v. Holland, 5 Eich. Law, 517; State v. Thurston, 2 McMnl. 382; 
State T. Newton, 42 Vt. 537; State v. Merrill, 44 N. H. 624; Wil- 
son v. State, 45 Tex. 76; Lorton v. State, 7 Mo. 55; State v. 
Daniels, 32 Mo. 558; State v. Morphin, 37 Mo. 373. In Reg. v. 
Bleasdale, 2 Car. & K. 765, it was held that, where a man for several 
years had been stealing coal by an entry run by him into the seams 
of coal belonging to forty other coal-mine owners, he might be in- 
dicted on one count for ail the thefts in his continuons séries of coal 
mining. In Eeg. v. Giddins, Car. & M. 634, it was held that, where 
the défendant had assaulted and robbed two persons at the same 
time and place, the robbery of both might be included in a single 
count. In State v. Nelson, 29 Me. 329, it was held that a défend- 
ant might properly be indicted in a single count for receiving stolen 
goods in one act of réception where the goods belonged to différ- 
ent owners. In Ben v. State, 22 Ala. 9, it was held proper to em- 
brace in one count the poisoning of three persons where it had been 
accomplished by one act of the défendant In Kex v. Benfield, 2 
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Burrows, 980, it was held proper to unité in one count of the indict- 
ment the publication of several obscène songs, where the act of 
publishing them was single. And the same rule prevails with re- 
spect to the libel of diiïerent persons. Rex v. Jenour, 7 Mod. 400. 
See, also, to the same gênerai effect, State v. Edmondson, 43 Tex. 
162; 2 Bish. New Gr. Law, § 888. See, also, 1 Bish. New Or. Law, 
§§ 778, 1060-1064. There is little, if any, authority to sustain the 
proposition that it is not compétent to join crimes of the character 
described committed by one single act or séries of acta at the same 
time and place in a single count. The point of controversy which 
has arisen is whether, when a défendant has been convicted or ac- 
quitted upon an indictment for one of the separate offenses included 
in the many committed by a single act, such acquittai or conviction 
is a bar to a prosecution for another of the offenses involved in the 
same act; and upon this question the authorities are divided. U. S. 
V. Beerman, 5 Cranch, C. G. 412, Fed. Gas. No. 14,560, overruled by 
Hoiles V. U. S., 3 MacArthur, 370; Lorton v. State, 7 Mo. 53; Gom. 
Y. Andrews, 2 Mass. 409; State v. Thurston, 2 McMul. 393. 

Section 1024 of the Revised Statutes of the United States pro- 
vides that: 

"Wlien there are several charges against any person for the same act or 
transaction or for two or more acts or transactions conneeted together or for 
two or more acts or transactions for the same class of crimes or oftences 
which may properly be joined instead of havlng several indlctments, the 
whole may be joined In one indictment in separate counts. If two or more in- 
dictments are found in such cases, the court may order them to be Consoli- 
dated." 

I do not understand that this section qualifies the rule as it pre- 
vailed at common law with référence to the uniting of charges in 
the same indictment in différent counts, or the charging as a single 
offense in one count a single act or transaction, which might also be 
treated as involving several distinct offenses. In Pointer v. U. S., 
151 U. S. 396, 14 Sup. Gt. 410, it was held that this section left to 
the court to détermine whether, in a given case, a joinder of two 
or more offenses in one indictment against the same person was con- 
sistent with the settled principles of criminal law. And so hère, 
if the settled principles of criminal law permit the prosecutor to 
treat as one offense a single act involving several différent and 
similar violations of law, there is nothing in the foregoing statute to 
prevent such pleading. It is easy to imagine circumstances under 
which the défendant by one act of réception or by one act of solici- 
tation could hâve received or solicited contributions from many per- 
sons. In such a case the foregoing authorities seem to establish 
the propriety of embracing in one count the single act of solicitation 
or réception in ail the aspects which it présents, with référence to 
the difH^rent persons whose contributions were solicited or received. 
It cannot be said, therefore, on demurrer, that the counts are bad 
for duplicity. 

The next objection raised on the demurrer is that the description 
of the offenses charged is not sufTiciently spécifie, because it fails to 
state how the défendant was unlawfuUy concerned in receiving or 
soliciting the political contributions. The statute makes it a mis- 
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demeanor for any ofiSeer of tlie United States "to be concerned" in 
soliciting or receiving a political contribution. The offense described 
was a new one. "Being concerned in" is not a légal terni or con- 
clusion which needs a spécification of facts for completeness of de- 
scription. It is a colloquial expression, équivalent to "being en- 
gagea in," or "taking part in," and suflflciently informs the défendant 
of what the government intends to prove. The gênerai rule with 
respect to describing statutorj' crimes in an indictment is that it 
shall be sufficient to describe the offense in the words of the statute, 
unless it was the obvions intention of the législature to require more 
particularity, or unless the close analogy between the statutory of- 
fense and a common-law offense requires the same detailed descrip- 
tion in an indictment for the former as for the latter. U. S. v. 
Gooding, 12 Wheat. 474. In Heard, Cr. l'I. p. 173, it is said: 

"Where a statute conatitutes a new species of offenses, and does not refer 
certain acts to a known species of crime, it Is sufHclent to use the words of 
the statute." 

In U. S. V. Gooding, supra, the statute prescribed a punishment 
for any one who, as owner of a ship, should aid or abet its being 

fitted out as a slaver. Two counts, in one of which a défendant 
was charged with aiding the fitting out, and in the other of which he 
was charged with abetting the fitting out, were held to be sufii- 
ciently spécifie, because in the words of the statute. If in such a 
case it was not necessary to be more spécifie by setting forth the 
means by which or manner in which the défendant aided or abetted, 
I do not think it is necessary hère to show how the défendant was 
concerned in receiving or soliciting the contributions. In U. S. 
T. Simmons, 90 U. S. 360, where a défendant was charged with pro- 
curing another to do illégal distilling, it was said not to be neces- 
sary to specify the means or manner of the procurement. In the 
Gooding Case the indictment did not give the name of the person 
whom the défendant aided or abetted. In the Simmons Case it was 
deemed proper and necessary to set forth the name of the person 
procured. I do not think, however, that the phrase of the statute, 
"shall be * * * concerned in," suggests the absolute necessity 
for other human agency than that of the défendant in the commis- 
sion of the offense, as did the word "procure" in the Simmons Case. 
Therefore the same particularity in mentioning the names of the 
defendant's partners in the misdemeanor, if there were such, would 
not be required. 

The real indefiniteness contained in the counts in this indictment 
arises from the f allure by the grand jury to name the particular 
storekeepers and gaugers from whom the contributions were solicit- 
ed or received. The indictment charges that the names of those 
persons were to the grand jury unknovvn. It is well settled that 
where, in the description of the offense, it becomes necessary to 
specify the persons affected by the acts, the grand jury may, if it 
does not know the names of the persons, say so in the indictment. 
Whart. Cr. PI. & Prac. § 111. If it appear in proof, however, tliat 
the persons referred to were actually known to the grand jury, thcn 
there is a fatal variance. Id. § 112. If the names subsequently 
become known to the prosecutor, the défendant may secure informa- 
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tion by a motion for a bill of particulars. Id. §§ 702-705; Dunbar 
V. U. S., 156 U. S. 185, 192, 15 Sup. Ct. 325. 

Third. It is objected to the flrst, second, flfth, sixth, and seventb 
counts that there is no suffi cient avennent in them tbat the défend- 
ant knew the purpose for whicli the contributions were made or so- 
licited, or the officiai character of the persons from whom they were 
received or solicited. Where the statement of the act itself de- 
nounced in the statute necessarily includes a knowledge of the ille- 
gality of the act, no averment of linowledge is necessary. "Whart. 
Cr. PI. & Prac. § 164. To charge a man with soliciting a contribution 
from United States officers for a political purpose carries with it 
by implication a charge that the accused knew the purpose for which 
the contribution was solicited. The words "for a political purpose" 
may reasonably be construed to qualify not only the contribution, 
but the solicitation. Similarly, to charge that a man received from 
another his contribution for a political purpose, by implication char- 
ges that the réception was for the same purpose as the contribu- 
tion; and the fact that, instead of being charged with directly re- 
ceiving the contribution, the défendant is charged with being unlaw- 
fullyconcemedindirectlyinreceiving or soliciting such contribution, 
does not change the implication of the knowledge of the défendant. 
The seventh count charges that the défendant was knowingly con- 
cerned in receiving an assessment of a certain amount from 50 per- 
sons, officers of the United States, for a political purpose. The use 
of the word "knowingly" bas always been held to supply the place 
of a positive averment that the défendant knew the fact subse- 
quently stated. Dunbar v. U. S., supra; 1 Bish. Cr. Proc. (3d Ed.) 
§ 504. Nor was it necessary to set out the spécifie averment that the 
défendant knew that the persons from whom the contributions were 
received were officers of the United States. In U. S. v. Northway, 
120 U. S. 327-333, 7 Sup. Ct. 580, where a défendant, président of a 
bank, was charged with aiding and abetting the cashier of the bank 
in the misapplication of its funds, it was held unnecessary to charge 
speciflcally that the défendant then and there knew that the person 
whom he was aiding and abetting was such cashier. It was held 
that the knowledge that the président had of the cashier was neces- 
sarily implied in the co-existence of the officiai relations of both to 
the same bank. And so hère. The fact that the défendant was the 
collector of the Fifth internai revenue collection district of Ken- 
tucky, and that the persons from whom this money was charged to 
hâve been received were storekeepers and gaugers of the same col- 
lection district, and by law under the control and direction of the 
défendant as collector, necessarily implies that the collector knew 
the officiai character of the persons from whom the money was re- 
ceived or solicited. 

This disposes of ail the objections raised by the demurrer to the 
indictment. The question of the sufficiency of an indictment is fre- 
quently a perplexing one. I hâve had serions doubts as to whether 
the indictment under considération was sufflciently spécifie. But 
Judge Barr, in passing upon a similar indictment against one Riley ^ 

1 No opinion filed. 
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for similar offenses committed as the chief deputy collector of Seott, 
reached the conclusion that the indictment was good. Nothing but 
the clearest conviction that there was error in his ruling will justify 
me in reaching a différent conclusion in the same court, where both 
indictments await trial. The démarrer will be overruled. 



UNITED STATES v. TARANTO et aï. 
(Circuit Court, S. D. New York. April 21, 1S9G.) 

Cbiminal Law— Passing ConNTEiîFEiT BiLiTjS — Evidence— Res Gest^. 

Upon a trial of an indictment charging tlie défendant and otliers witli 
passing counterl'eit bills, àfter évidence tendinj? to show that he had sup- 
plied the bills to the persons who actually distribnted them, the circum- 
stances of the défendant, showing his situation and relations with other 
persons in whose possession bills from the same plate had been found in 
large quantifies, are admissible in évidence as parts of the res gestœ, and 
as showing his facilities for supplying the bills and the commission of the 
offense. 

(Sy lia bus by the Court.) 

Motion for a New Trial on Exception to Evidence. 
Nelson Smith and J. Palmieri, for the motion. 
Wallace Macfarlane, U. S. Atty., and J. ïïinman and Max KoUer, 
Asst U. S. Attys. 

BROWN, District Judge. Upon the trial direct évidence was 
given strongly pointing to the défendant Taranto as the pei-son who 
had supplied the counterfeit bills sold by the other défendants; but 
on a search of his house, shop and premises, no counterfeit bills 
were found; nor any plate, or tools or other évidences of illicit busi- 
ness. He had a second-hand furniture shop in the basement, with 
two stands on the sidewalk adjacent. Uiider such circumstances 
it was compétent for the government to show such relations of the 
défendant to others as might enable him to supply himself with such 
counterfeit bills if so disposed. 

It was proved that he had previously been a partner with Bettini ; 
that a large quantity of counterfeit flve dollar bills were found in 
Bettini's house, made from the same plate as those which the évi- 
dence tended to show that the défendant had given to Kosa and 
Russo; and that Bettini's son and Giordani, who was arrested at 
Bettini's place, were seen about Taranto's premises. Thèse were 
circumstances showing how Taranto might hâve obtained the bills in 
question. Snch circumstances, even without any proof of actual 
concert of action with Bettini or any conspiracy between them were 
admissible as part of the res gest£e, as circumstances showing the 
situation and relations of the défendant, and his facilities for the 
commission of the offense. They were of the same character as 
proof of the defendant's business, his tools, his knowledge, his train- 
ing; ail of which may be given in évidence either in favor of the 
prisoner or against him in connection with the other circumstances 
of the case. Whart. Cr. Ev. (i)th Ed.) §§ 753, 799. 

Motion overruled. 
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UNITED STATES v. KUENTSLER, 

(Circuit Court, S. D. New York. February 17, 1896.) 

Cbimikai. Law — Pensions — False Apfidavits — Spécial and Général Acts 
— Ret, St. §§ 4746, 5421. 

A spécial statijte supersedes an Incompatible gênerai one. Section 4746, 
Rev. St., imposing a différent and lighter punisliment tlian section 5421, 
is alone applicable to tlie spécifie cases for whicli it provides, viz. procurlng 
and presenting false atQdavita or vouchers made by otber persons. It does 
not include the making of a false pension alBdavit, which is govemed by 
the gênerai provisions of section 5421. Upon an indictment under section 
6421, therefore, cbarging the défendant with making and causing to be 
made "a certain false affidavit," a copy of which, signed by the défendant, 
was set forth in the indictment, hdd. on demùrrer, that the offense charged 
was In fact the making of a false affidavit by the défendant, and f ell with- 
in section 5421. 

Démarrer to Indictment 

Wallace Macfarlane, U. S. Atty., and Max KoMer, Asst. U. S. 
'Atty. 

Kellogg, Eose & Smith, for défendant 

BROWN, District Judge. The indictment charges that the de- 
fendant on the 4th day of May, 1893, "* * * did unlawfully, will- 
fully, and knowingly falsely make and cause to be made a certain 
false writing, to wit, a false affidavit * * *" stating in sub- 
stance that Lina Reed, an applicant for a pension, as the widow of 
James I. Reed, sergeant, was a widow, and had not remarried since 
the death of her husband; w^hereas in fact she was married to said 
Kuentsler. A copy of the alleged false afQdavit forma a part of the 
indictment 

Upon a gênerai demurrer to the indictment the counsel for the de- 
fendant contends that section 5421 of the Revised Statutes, which 
was taken from the act of March 3, 1823, is inapplicable to ail mat- 
ters connected with pensions, because superseded by the thirty-third 
seclion of the act of March 3, 1873, now forming section 4746 of the 
Revised Statutes, inasmuch as the latter provisions constitute par- 
ticular législation concerning offenses connected with pensions, while 
section 5421 and the act of 1823 are gênerai. U. S. v. Tynen, 11 
Wall. 88; U. S. v. Auffmordt, 122 U. S. 197, 209, 7 Sup. Ct. 1182; 
Id., 19 Fed. 893. 

While the principle invoked in behalf of the défendant is no doubt 
a Sound one, I do not think it applicable to the présent case, so 
far as affects this indictment Sections 4746 and 5421 are incom- 
patible, so far as they refer to the same précise offense; for the rea- 
son that the pnnishment that may be imposed by the former section 
is quite dilïerent from that which is permissible under the latter. 
Under the former statute the punishment may be by a fine of one 
dollar only, or of imprisonment for one day only; and it cannot ex- 
ceed a une of $500 and imprisonment for more than three years. 
Under section 5421 imprisonment alone can not be imposed for less 
than one year, while it may be for ten years; nor can a fine alone 
be imposed without some imprisonment also; while there may be a 
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jÉine of |3,000 together with imprisonment for flve years. The act of 
1873 and section 4746 plainly contemplate a grade of offenses inf erior 
to those contemplated by the act of 1823 and section 5421. 

When the act of 1873" (now section 4746) was passed, the gênerai 
act of 1823 was in force, and it was broad enough to cover almost ail 
cases of frauds, or attempted frauds, upon the United States by 
means of false, fraudulent, or forged papers. The scope of section 33 
of the act of 1873, which is in the same words as the présent sec- 
tion 4746 of the Revised Statutes, is very much narrower. It cov- 
ers only two classes of cases: (1) Where a person procures the 
making or présentation of a false or fraudulent aiïidavit concerning 
a pension claim; (2) where a person présents, or causes to be pre- 
sented any post-dated power of attorney, or other pension voucher. 
The flrst class of cases, that of procuring the making or présenta- 
tion of a false or fraudulent affidavit, does not apply to the person 
who makes the false affidavit, or to the person who présents it. It 
applies only to the suborner who induces or procures another person 
to make or to présent the false affidavit. This offense, together with 
that of presenting a post-dated power of attorney or other voucher, 
was, by the act of 1873, distinguished and taken out of the gênerai 
class of frauds against the United States already covered by the act 
of 1823, and made subject to lighter punishment. The two sections 
of the Revised Statutes are to be construed in the same way. "WTiat- 
ever is included within the provisions of section 4746, is in my judg- 
ment indictable under that section alone. This construction is re- 
ported to hâve been given to thèse acts by Judge Wheeler in 1886 
(see 9 Cr. Law Mag. 707), and I concur in that view. 

But the indictment in this case, though it uses the language 
"falsely made and caused to be made a false aiïidavit, etc.," includes 
as a part of the indictment a copy of the false affidavit itself, signed 
by the défendant. The évidence, therefore, must be limited to the 
making of the affidavit charged. It is impossible to contrue this in- 
dictment as meaning to charge the défendant with the offense of 
procuring another person to make a false affidavit; it means that the 
défendant himself made the false affidavit. That is not within the 
provisions of section 4746, but is embraced by section 5421. 

The demurrer is, therefore, overruled. 



UNITKD STATES v. YENNIE et al. 

(District Court, S. D. New York. February 20, 1896.) 

Criminal Law — Kkmovai. — Latîceny dp Postage Stamps — Postmaster's Room 
— Rbv. St. J;^ 547.5, 5476, 5478— Joinder of Dii-kerekt Okfences. 

An entry into a postmaster's room in tlie P. O. BuildiriR, aud a theft of 
postage stanips by opening tlie locied vault in wliich they were kept, eon- 
stitute a foreible breaking and entry into a post oflice In a part of tlie P. 
O. Building, punishable under section 5478, Rev. St. Breaking into sueb 
a room with the intent to commit larceny, and tlie actual stealing of sta. )s, 
constitute separate offences under sections 547.5, 5478; but when both are 
parts of the same transaction, a single count stiiting thèse facts is not fatal- 
ly bad; and any objection thereto is a question of practice not sufflcient to 
prevent removal of the prlsoner to the proper place for trial. 
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Application for Eemoval of Prisoners. 

Wallace Maefarlane, U. S. Atty., and J. Hinman, M. J. Kohler, 
and Wm. S. Bail, Asst. U. S. Attys. 
Daniel O'Cionnell, for défendants. 

BROWN, District Judge. Upon examination of the évidence re- 
tnmed upon the writ of certiorari, I am satisfied that there was 
sufBcient probable cause to justify the Commissioner in holding the 
prisoners for trial upon ail the charges contained in the indictment 
There is reasonable and probable cause to hold them upon the charge 
of larceny of the postage stamps, uuder section 5475, and that thia 
larceny was committed on the 3d of April, by opening the door of 
the postmaster's private room where the vault was Ln which the 
stamps were kept, and by opening the lock of the vault. This room 
being used by the postmaster for post office purposes was within 
the intent of section 5478; and such an entry for the purpose of 
stealing stamps would constitute a forcible breaking and entry into 
the post oflBce, and punishable under section 5478. 

The third count charges forcible breaking into the building with 
intent to commit larceny, and also that the défendants did then and 
there steal the postage stamps, &c No doubt either of the two 
branches of this indictment would constitute a separate olïence uu- 
der sections 5475 and 5478. Thèse are offences of the same kind, 
and of the same grade of punishment, though with différent degrees 
of severity. It is contended for the défendants that this count is 
double, and therefore bad. The précise point was fTilly discussed 
in the case of Com. v. Tuck, 20 Pick. 356, and the objection overruled 
in cases like this, where both offences relate to and are parts of the 
same transaction. 

Under objection made at the trial, the U. S. Attorney might nolle 
as to either part, and retain the other; or the jury might give a 
spécial verdict upon either part; and after a verdict the objection 
would not be suûlcient for the arrest of judgment. The defeet, if 
any, therefore, appiears to be one of form and of procédure rather 
than of essence, and is not available upon a mère application to re* 
move the prisoners to the proper district for trial. Homer v. U. S., 
143 U. S. 207, 12 Sup. Ct. 407; Id. 44 Fed. 677. But if this view of 
the third count is erroneous, under the cases just cited, the flrst 
two connts would require removal, as probable cause seems to be 
shown. 

The application to remove must be granted. 



J. & P. BALTZ BREWING CO. v. KAISERBRAUERET, BECK & CO. 

(Circuit Court of Appeals, TMrd Circuit May 4, 189G.) 

No. 11. 

1. Tba de-Mark— Descriptive Words. 

Tbe Word "Kaiser," used in connection with a brand of béer, la not 
Indicative of class, grade, style, quality, or locality, aud inay tlierefore 
be lawfully appropriated as a trade-mark. 
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2'. Samb — Efpect op Tkbaties — Rights of Citizbns of Germant. 

The provision in the treaty with Germany, that citizens of Germany 
shall enjoy in tlie United States "the same protection as native citizens," 
in matters of trade-marlcs, etc. (Pub. Treaties, 259, art. 17), does not pre- 
vent a citizen of Germany from acquiring by prior use in this country 
a trade-mark in a particular word, although, by the laws of Germany, 
words alone, and apart from some symbol or design, are not the subject of 
appropriation. 

3. Samb — Austbian Treaty. 

The provision in the treaty with Austria that, if a trade-marli has be- 
come public property "in the country of its origin," it shall be equally 
free in the territory of the other contracting party, does not prevent the 
appropriation in this country, by prior use hère, of a word which is not 
the subject of appropriation under the laws of Austria. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

This was a suit by Kaiserbrauerei, Beck & Oo. against The J. «S; 
P. Baltz Brewing Company to enjoin the alleged infringement of a 
trade-mark. The circuit court rendered a decree for complainant (71 
Fed. 695), and the défendant appealed. 

J. Rodman Paul and A. Biddie, for appellant. 
Louis C. Raegener, for appellee. 

Before ACHESON, Circuit Judge, and WALES and GEEENE, 
District Judges. 

WALES, District Judge. This is a suit for the infringement of 
a common-law trade-mark. The complainant is an alien corpora- 
tion, having its principal place of business at the city of Bremen, in 
Germany. The défendant is a domestic corporation located in the 
State of Pennsylvania. Both parties are engaged in the business of 
manufacturing and selling béer. The complainant claims that it was 
the flrst to adopt and use the word "Kaiser" as a trade-name or trade- 
mark for the product of its brewery, and that from the time of such 
adoption and use, in November, 1874, it has continued to export its 
béer, in kegs and bottles label ed, marked, or stamped "Kaiser Béer," 
to its agents in the United States, where it has acquired a large and 
lucrative sale. The bill charges that the défendant makes and sells 
an article called "Kaiser Béer," which cornes into unlawful compé- 
tition with the béer of the same name manufactured and sold by the 
complainant. The proofs establish the fact of priority of use by the 
complainant of the word "Kaiser" as a trade-mark in the United 
States, and it is admitted that the défendant uses the same word for 
a like purpose; but the latter dénies the right of the complainant 
to the exclusive use of the word, because it has been long used in 
Germany to indicate a certain excellence of quality, or superiority 
over other béer, and to designate béer of a certain grade or color, 
irrespective of the brewery producing the same. There is some évi- 
dence tending to show that there was an occasional use of the word 
"Kaiser," as a name for béer, in Germany, soon after the coronation 
of Emperor William T., but there is no évidence that it had been 
used or adopted as a trade-mark for béer in that country. It also 
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appears that tlie word could not liave been so used, under tTie laws 
of Germany, whicli do not permit or recognize the exclusive use of 
any word, apart from some symbol or figurative design; as tt xrade- 
mark. In tliis respect the common law and the municipal régula- 
tions of the United States and of Germany are différent; and, even 
were they not, it bas been beld by our courts tbat a person must bave 
shown an actual intention to acquire a title to a trade-mark be- 
fore it will be protected. A merely casual, interrupted, or tempo- 
rary use will not support such title, nor will a court of equity rec- 
ognize by injunction a proprietary right in a phrase or name, unless 
it bas been used in such circumstances, as to publicity and length of 
use, as to show an intention to adopt it as a trade-mark for a spé- 
cifie article. Menendez v. Holt, 128 U. S. 514, 9 Sup. Ct. 143; Koh- 
1er Manuf g Co. v. Beeshore, 8 C. 0. A. 215, 59 Fed. 576. The word 
"Kaiser," when used as a trade-mark, is no more expressive of ex- 
cellence of qualitj^ or superiority than is the word, "King" or "Mon- 
arch" or "Royal" or "Victor," ail of which bave been approved as 
proper words for trade-marks ; and there is nothing in the record to 
suggest that it was adopted by the complainant with any other in- 
tention than to associate it with the name of the complainant as the 
producer and owner of the béer, and to distinguish it from like ar- 
ticles manufactured by others. It is not used to describe the class, 
grade, style, or quality of the béer, nor is it a word in common use 
as designating locality or section of country, and thus comes within 
the rules laid down by the suprême court in Mill Co. v. Alcorn, 14 
Sup. et. 151, where ail the leading authorities on the subject of trade- 
marks are collected. 

Eeference had been made by the defendant's counsel to the re- 
spective treaties of Germany and Austria with the United States 
in relation to trade-marks, — not, admittedly, as having any very ma- 
terial bearing on the questions at issue, but as illustrating the curi- 
ons results which might follow the decree of the circuit court if 
afBrmed. Article 17 of the German treaty reads as follows (Pub. 
Treaties, 259): 

"With regard to the marks or labels of goods, or of their packages, and 
aIso with regard to patterns and marks of manufacture and trade the citizens 
of Germany shall enjoy in the United States * * * the same protection 
as native citizens." 

Article 1 of the Austrian treaty (Pub. Treaties, 35) contains the 
following provision: 

"« * * if the trndp-marli has become public proi)erty in the country of its 
origin it shall be eqi Uy free to ail In the countries or territories of the other 
of the two contracting parties." 

It is suggested, rather than urged as an argument, that, the term 
"Kaiser" being open to common use in Germany and Austria, — the 
laws of those countries in relation to' trade-marks being substantially 
alike, — no subject of either should be permitted to secure the exclu- 
sive right to the use of that term as a trade-mark in the United 
States. The German treaty was intended to secure "the same pro- 
tection" to German subjects doing business in the United States as 
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is afforded to our own citizens; and it is not contended tliat one of 
the latter would be denied protection for a trade-mai-k imder our laws 
simply because that particular trade-mark would not be allowed un- 
der the laws of Grermany. The tueaty stipulation only requires that 
the alien German should receive the sain(; treatment as the Amer- 
ican citizen. The provision of the Austrian treaty applies to a 
trade-mark which has become public property in the country of its 
origin. The trade-mark which is claimed by the coniplainant origi- 
nated in the United States, and has not become public property hère. 
It never was or could hâve been lawfully adopted as a trade-mark 
in Austria. As was said by this court in Kiehter v. Reynolds, 8 0. 
C. A. 220, 59 Ped. 580, "It was not intended by thèse treaties to give 
to the officiai acts or laws of either country any peculiar extraterri- 
torial etïect." The decree of the circuit court is affirnicd. 



SCHET:I5K V. MULI.ER et al. 
(Circuit Court of Appeals, Second Circuit. Mai'cli 17, 180(1.) 

1. TrADE-MaRKS — UnFAIR CoilrEXITION— ImWATION OP LaiSEI-S— PitELIMrKARY 

In.tukctiox. 

A preliminary injunction will be granted wlion the court is satisfled from 
the affldavits and exhibits that det'eniîant's labels were devised with iu- 
tent to delude the purcliasing consumer into the belief that lie is buying 
complainant's goods, and where such label is in fact well calculated to 
effect that purpose. 

2. Same— Inferencb prom Circumstances. 

The fact that défendants, who formerly used a label not Imitative of 
complainant's, adopted a new one miich resembling bis, shortly after a 
former infringer of complainant's trade-mark came into tlieir employ, is 
most suggestive of an intentional imitation. 

3. SaMK — MlSI.EADING Statements. 

A statement on a label, which is complained of as being an imitation of 
the labels used by complainant in connection with a préparation of 
chicory made by him in Germany, that the contents of defeudant's pack- 
age is "Chicorien Kaffee aus der Ifabrik von E. B. iluller A: Co,, in Ronlers 
(Belgien)," is misleading and unfair, when the only thing doue in Belgium 
is to "harvest" the chicory root; the roasting, grinding, and further manu- 
facturing being done in this country. 

4. Same — Défenses. 

ïhe fact that a firm to which a foreign manufacturer consigns liis 
product for sale in this country itself puts up a similar American prépara- 
tion, with labels somewhat similar, though not enough so to deceive, is 
not sufflcient to deprive the foreign maker of his right to enjoin the sale 
by tliird parties of an American préparation dressed up to imitate his own. 

Appeal from an order of the circuit court of the United States for 
the Southern district of New York, made and entered December 11, 
1895, granting complainant's motion for a preliminary injunction 
to restrain défendants from using, in connection with the sale of 
chicory not selected, manufactured, paclanl, or shipped by or for the 
complainant, labels or wrai)pers like the label designated "défend- 
ants' label," or any imitation of the label designated "complainant's 
label." The following are fac-similés of complainant's and défend- 
ants' labels (printed in red and yellow): 
v.74F.no.l — 15 
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Complainant's Label. 







•Printed in red ink, 

The above label was printed on yellow paper. The shaded portions {'^fM/JH) represent 
a red background. The name "G-eorpf Joa. Scheaer" across the middle was in yellow 
letters on a black background. The signature at the bottom and the lettering on the 
side were in blaok, exoept where otherwise noted. 
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Défendants' LabeL 



m» 










I Deutschland.Osterreich, Italien | 
I Frank REicH,5cHWEiz SAmerika. 




•Priated in red ink. 

The above label was priated on yellow paper. The shaded portions {V/Z/jf) represent 
a red background. Tiie name "B. B. Màller & Co. " across the middle was in yellow 
letters on a blaok background. The lettering at the bottom and the lettering on the 
side were in black, exoept where otherwiae uoted. 
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The opinion of LACOMBE, Circuit Judge, in the circuit court, upon 
tte motion for preliminary injunction, was as follows: 

A careful examination of the affldavits and of the exhibits has satisfied 
me that the form of label used by défendants, and annexed to the complaint, 
was devised with intent to delude the purchasing consumer into the belief 
that he was buying complainant's préparation of chicory, and that it is well 
calculated to effect its purpose. The circumstance that it was adopted only 
after a former infringer of complainant's trade-mark came into défendants' 
employ Is most suggestive, and so is the fact that défendants before that were 
using a form of label which was not imitative of complainant's. The altéra- 
tion was made intentionally, and it is not difflcult to infer its object. 

It is conceded that the statement on défendants' label that they hâve reg- 
istered their trade-mark is false. The further statement that the contents of 
défendants' package is "Ohicorien Kaffee aus der Fabrik von E. B. Muller 
& Co., in Roulers (Belgien)," is misleading and unfair, for défendants admit 
that the only thing done in Belglum is to "harvest" the chicory root, the 
roasting, grinding, and further manufacturing of the raw material being done 
hère. Very many labels of American origin similar to complainant's hâve 
been put in évidence, and the explanation of this wide-spread imitation of 
packages is found in the affldavits. Changes in the tariff hâve made it pos- 
sible for American manufacturers to import the raw material (chicory root), 
and make it into the well-known coffee substitute in this country. The in- 
fant industry thus established, however, so far as the record In this case 
shows, seems to hâve scrupulously avoided indicating to the consumer the 
origin of its products. On the contrary, with more or less variance, so as to 
hâve plenty of arguable diiïerences to refer to when brought into court, 
most of the American manufacturers represented by the exhibits in this 
case hâve manifestly endeavored to so dress up their goods that the pur- 
chasing consumer, usually himself a forelgner, may be deluded into ouymg 
the domestic produet as forelgn made, Some of the exhibits which were 
presented on the argument, but not left in court, show how easy it is to put 
up the chicory in a new, convenient, and distlnctive form; but, as défend- 
ants' counsel stated on the argument, such packages were withdrawn, because 
unsaleable, evidently for the reason that, presenting no indication of for- 
elgn origin, and oft'ering themselves only on their own merits, the purchas- 
ing public passed them by. Therefore, with entire disregard of any possi- 
ble public right to fair trading, thèse domestic manufacturers hâve proceeded 
to dress up their goods as forelgn made. Among the exhibit packages re- 
sembling complainant's is one of forelgn origin, vlz. Robert Brandt's, of 
Magdeburg; but there is no proof earrying back this style of package to a 
time anterior to the adoption and introduction of complainant's. The flrm 
to whom complainant consigns his goods puts up an American préparation 
of foreign chicory with labels somewhat resembling complainant's, but it 
would not be enough like it to deceive. That circumstance, however, is not 
sufflcient to deprive complainant of his right to enjoin the sale of goods 
drcssed up to Imitate his own. The motion is granted. In view of the stip- 
ulation, however, if défendants wish to appeal, and wlll take and prosecute 
the same promptly, the opération of the injunction may be stayed pending 
appeal. 

An order having been entered upon the opinion of the circuit 
court, an appeal was taljen to this court. 

David Leventritt, for appellants, cited authorities as follows : 

Mcl^ean y. Fleming, 96 U. S. 245; Manufacturing Co. v. Rouss, 40 Fed. 585; 
Philadelphla Novelty Manuf'g Co. v. Blakesley Novelty Co., 37 Fed. 365; To- 
bacco Co. V. Finzer, 128 TJ. S. 182, 9 Sup. Ct. 60; Mumm v. Kirk, 40 Fed. 589; 
Gail V. Wackerbarth, 28 Fed. 286; Coats v. Thread Co., 36 Fed. 324; Manu- 
facturing Co. V. Beeshore, 8 C. C. A. 215, 59 Fed. 572; Enoch Morgan's Sous Go. 
V. Troxell, 89 N. Y. 292; Popham v. Cole, 66 N. Y. 09; Brown v. Doscher, 147 N. 
Y. 647, 42 N. E. 268; Partridge v. Menck, 2 Sandf. Ch. 622; Manufacturing Co. 
v. Garner, 2 Abb. Prac. 318; Putuam Kail Co. v. Ausable Horsenail Co., 
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8 C. C. A. 302, 59 Fed. 909; Fleischmann v. Starkey, 25 Fed. 127; Filley 
V. Chlld. 16 Blatchf. 376, Fed. Cas. No. 4,787; Goodyear's India Rubber 
Glove Manuf'g Co. v. Goodyear Rubber Co.. 128 U. S. 598, 9 Sup. Ct. 168; 
Browue. Trade-Marks, §§ 269-272; Fairbanks v. Jacobus, 14 Blatchf. 337, 
Fed. Cas. No. 4,008; Moorman v. Hoge, 2 Sawy. 78, Fed. Cas. No. 9,TS3; 
Adams v. Hoisel, 31 Fed. 279; Davis v. Davis, 27 Fed. 490. 

Rowland Cox and B. Lewinson, for appellee, cited authorities as 
foUows: 

Manufacturing Co. v. Traîner, 101 U. S. 63; Taendsticksfabriks Aktie- 
bolaget Vulcan v. Myers (Sup.) 11 N. ï. Supp. 603; Fischer v. Blank, 138 
N. Y. 251, 33 N. E. 1040; Fvanks v. Woaver, 10 Beav. 297; Manufacturing 
Co. V. Spear, 2 Sandf. 599; Colraan v. Crump, 70 N. Y. 573; Lawrence 
Manuf'g Co. v. Tennessee Manuf g Co., 138 U. S. 537, 11 Sup. Ct. 390; Roth- 
stein V. Zeehnowitz, Beekman, J., 14 N. Y. Law J. 998; Hcnnessy v. White, 4 
Viet. Law R. l'^q. 125; Cox, Manual Ïrade-Mark Cas. p. 378; Hostetter v. 
Adams, 10 Fed. 838; Le Page Co. v. Russia Cernent Co., 2 C. C. A. 555. 51 
Fed. 943; Chemical Co. v. Meyer, 139 U. S. 544, 11 Sup. Ct. 625; Manufac- 
turing Co. V. Read, 47 Fed. 716; Coats v. Thread Co., 149 U. S. 500, 13 Sup. 
Ct. 966; Von Mumm v. Frash, 56 Fed. 837; Reddaway v. Hemp-Spinning Co. 
[1892] 2 Q. B. 640; Association v. Piza, 24 B'ed. 149; Gilman v. Hunnewell, 122 
Mass. 139; Manufacturing Co. v. Simpson, 54 Conn. 545, 9 Atl. 395; Singer 
Co. V. Loog, 8 App. Cas. 18; Celluloïd Manuf'g Co. v. Cellonite Manuf'g Co., 32 
Fed. 97; R. W. Rogers Cq. v. Wm. Rogers Manuf'g Co.. 17 C. C. A. 570, 70 Fed. 
1017; Pillsbury v. ISIills Co.. 12 C. C. A. 432. 64 Fed. 841; Read v. Richardson, 
45 Law T. (N. S.) 54; Brown v. Mercer, 37 N. Y. Super. Ct. 265; Ewing v. 
Johnston, 14 Ch. Div. 434; Lever v. Goodwin, ;^0 Ch. Div. 1; De Long v. De 
Long Hook & Eye Co., 89 Hun, 402, 35 N. Y. Supp. 509. 

The case, having been argued before WALLACE and SHIPMAN, 
Circuit Judges, was taken under advisement, and a décision an- 
nounced aflirming the order of the court below, as follows: 

PEE CURIAM. Order of circuit court affirmed, on opinion of 
circuit judge. 



EEADLESTON & WOERZ v. COOKE BREWING CO. 

(Circuit Court of Appeals, Seventh Circuit. May 4, 1890.) 

No. 283. 

1. Trade-Matîks— DEsrGNATiON ov QuALiTT— "Impbrtat,. " 

The Word "impérial" is so far a désignation of quality as to be Incapable 
of adoption as a trade-mark for béer. Showalter, Circuit Judge, dis- 
senting. 

2. Saîib — Marks of Ortgik. 

PlaintiCfs, who were brewers, made for several years a kind of béer, 
to wUich they gave the name "Kulmbacher," and afterwards two other 
grades of béer, to one of which they gave the name "Impérial." AU their 
packages bore their own name, the euat of arms of the state of New York, 
where plaintiffs' business was couducted, and the name "Empire Brew- 
ery," to which was added, in the case of each spécial kind of béer, its 
partlcular name. On the bottles of Impérial béer, designed for export, 
this name was placed on the label, with plaintiffs' name, and the coat 
of arms and name "Empire Brewery" were printed in the corner of the 
label, with the words "Trade-Mark." Beld, that plaintiffs had not adopted 
the word "impérial" as a mark of origin or ownership, and were not enti- 
tled to protection In its use as a trade-mark. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 
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The appellant, Beaclleston & Woerz, a corporation existing untler the laws 
■of the State of New ïork, filed its bill in the court below tor an Injunctlon 
to restrain the appellee, the_ Cooke Bi-ewing Company, a corporation of tho 
State of Illinois, from the use of tlie word "impérial," claimed by the appel- 
lant as its trade-mark when applied to béer. Prior to the year 1889, the 
brewing business now conducted by the appellant in the state of New York 
had for many years been conducted by the firm of Beadleston & Woerz. 
The brewery was known as the "Empire Brewery." The appellant, the cor- 
poration, in that year succeeded to and bas since conducted the business. 
Prior to June, 1885, Beadleston & Woerz brewed several grades of béer, the 
best quality of whlch was designated as "Kulmbacher." On the 30th of 
June, 1885, the firm purchased of the recelver of a defunct corporation, which 
had been engagea in the manufacture and sale of béer, the supposed title 
to the Word "impérial" as a trade-mark when applied to béer, Its use havlng 
been abandoned by such corporation. Thereafter Beadleston & Woerz and 
the appellant, as their successor, brewed and sold several quallties or grades 
of béer, the "Kulmbacher," the "Impérial," and a grade of béer of poorer 
quality. The'flrtn and the corporation used as a trade-mark the coat of arms 
of the statê of New York in connection with the name Beadleston & Woerz, 
the words "Empire Brewery" surmounting the coat of arms. There was 
also added the particular name of the béer to which the trade-mark was at- 
tached. In the case of béer sold in bulk, the name and gênerai trade-mark 
were burned Ihto the ke^ or barrel containing the béer, and a label pasted 
upon the keg or barrel, with the word "Impérial" printed tbereon m red 
lettering. In case the keg or barrel contaiued béer of that grade. After- 
wards they bottled their Impérial béer for the export trade, and placed upon 
the bottle a label bearing the name "Beadleston & Woerz, Impérial Béer, 
Brewed Especlally for Export." In the, lower left-hand corner of the label 
appeared the coat of arms of the state of New York, surmounted by the words 
"Empire Brewery," and underneath It the words "Bottling Department, New 
York." At the left-hand side of the coat of arms was the word "ïrade," and 
on the right-hand side "Mark." Other devices came in use with substantially 
the same marks affixed, difCering mainly in the color of the label. The ap- 
pellee, the Cooke Brewing Company, is the proprietor of a brewery in the 
City of Chicago, established in the year 1887, and since the year 1892 has 
brewed and sold In bottles béer of three grades or quallties, the most ex- 
pensive being called "Munich Hofbrau," next the "Impérial," dilïering in 
color and its manufacture from the other, less expensive to make, but said 
to be of equal quality, and a lower grade of béer called "Pilsener," and also 
an annual brew of "î?ock" béer. The label used upon the bottles had printed 
thereon the words "Cooke's Impérial Béer," in red lettering, and "Chicago, 
U. S. A., Bottled at the Brewery's own Bottling Works" in black lettering, 
and its trade-mark consisting of a sliield of stars and stripes, with the mono- 
gram "C" and a crowing cock printed thereon in red. The sales of the 
appellant, Beadleston & Woerz, are largely In the eastern and southern states 
and to the forelgn trade, although to some slight extent they sell in the cen- 
tral and western states. The sales of the appellee are mainly conflned to the 
central and western states. 

L. C. Raegener, for appellant. 

J. E. Deakin and Richard Prendergast, for appellee. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

JENKINS, Circuit Judge, after the foregoing statement of the 
case, delivered the opinion of the court. 

This case in no wise falls within the ruling in Pillsbury y. Pilla- 
bury-Washburn Flour Mills Co., 24 U. S. App. 395, 12 C. 0. A. 432, 
64 Ped. 841. There is hère, neither in design nor in fact, a palming 
oiï upon the public of the goods of one as those of another. The 
labels are whoUy dissimilar, with the exception of the use of the 
Word "impérial." The parties did net occupy the siime market with 
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their wares. The adoption by the appellee of the word 'Impérial" 
seems to hâve been in entire good faith and without knowledge of 
its prier adoption by the appellant. The case is therefore one of a 
trade-mark, pure and simple. The questions for considération are, 
flrstly, whether the word "impérial" was appropriated by the appel- 
lant and designed for use, in connection with the désignation of its 
béer, as a mark of origin or ownership, or as indicative of the grade 
or quality of the béer; and, secondly, whether the term "impérial" is 
of itself a désignation of quality. 

First. It was ruled in Mill Co. v. Alcorn, 150 U. S. 460, 14 Sup. 
et. 151, that a trade-mark must be designed, as its primary object 
and purpose, to indicate the owner or producer of the commodity, 
and to distinguish it from like articles manufactured by others; and 
that the device or symbol employed cannot be sustained as a valid 
trade-mark if it be used for the purpose of identifying the class, 
grade, style, or quality of the article. In that case the word "Co- 
lumbia" was employed to dénote a particular grade of flour. It waa 
held that the word did not indicate original manufacture or owner- 
ship, and, under the proof, was shown to be used to designate the 
grade of the flour, and therefore could not be exclusively appropriat- 
ed. That case is in accord with the leading cases of Manufactur- 
ing Co. V. Spear, 2 Sandf. 599, and Manufacturing Co. v. Traîner, 
101 U. S. 51, in wbich cases the letters "A. C. A.," although of them- 
selves arbitrary, and conveying no meaning, were held to hâve been 
used to designate quality. The court in the latter case observed, 
at page 55: "The device previously and subsequently used stated 
the name of the manufacturer, and no purpose could hâve been sub- 
served by any further déclaration of the fact." So, in the case in 
hand, the device employed by the appellant and its predecessor as 
a trade-mark upon packages containing béer was the ûrm or cor- 
porate name and the coat of arms of the state of New York sur- 
rounded by the words "Empire Brewery Bottling Department." The 
words "Trade Mark" are corrected with the device. The varions 
names employed, "Kulmbacher," "Impérial," and others, merely des- 
ignate différent grades or qualifies of béer, and were manifestly so 
designed to be used. It is not deemed necessary to review the évi- 
dence. It is strong to show that the word "impérial" was adopted 
long after the employment of other words used to characterize par- 
ticular grades of béer, and to designate another grade or quality of 
béer not known by the name "Kulmbacher," or the other terms em- 
ployed. Being therefore so designed and used, the appellant is not 
entitled to be protected in the exclusive use of the word "impérial" 
as a lawful trade-mark. 

It was said in Candee, Swan & Co. v. Deere & Co., 54 111. 439, 457: 

"No man can hâve more than one mark or brand, and it is required to be 
recorded. If tlie owner could hâve more than one trade-mark by which to 
distinguish his property, great confusion and uncertainty would be produced, 
to such an extent as to defeat the object in view." 

Whether that statement be strictly accurate with respect to one 
dealing with two or more différent articles of manufacture need not 
be hère considered; but this is certain, that names, whether they, 
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of themselves, do or do not indicate grade or quality, cannot be em- 
ployed to designate the grades or quality of goods, and be exclusive- 
ly appropriated as valid trade-marks. 

Second. The line of demarkation between words which of them- 
selves do or do not import grade or quality is not at ail times easy 
to be disfinguislied. This is owing to the growth and development 
of language. Words that originally had signification in relation to 
but one subject or matter come, in time, to be employed in a sensé 
wholly foreign to their original signification. The word "epicure" 
is a notable instance of this. Derived from Epicurus, a Greek phi- 
losopher, who taught that peace of mind based on méditation is the 
origin of ail good, the word, in its original sensé, indicated a fol- 
lower of or believer in the ethical System of that philosopher. 
Through popular misapprehension of his teachings, the word has 
corne to mean, and is chiefly, and, perhaps, solely, used to designate, 
a devotee of sensual enjoyment; a voluptuary; a gourmand. Ex- 
amples might be multiplied. It is thus with the adjective "impérial" 
hère in question. Its primary signification was "Pertaining to su- 
prême authority; royal; sovereign; suprême." It had like mean- 
ing with the adjectives "royal," "kingly," "princely," indicating, how- 
ever, a more exalted authority. Like those terms, it has also come 
to be employed to designate that which is of imposing size, or of 
great excellence. Thus Pope, in his Moral Essays, observes: 

"Bid harbors open, public ways extend, 
Thèse are impérial works, and worthy kings." 

And in the last century — certainly before the year 1778 — Townley 
employed the term as indicative of high quality of excellence. In 
"High Life below Stairs" he uses the expression — 

"From humble Port to impérial Tokay." 

The Impérial, Encyclopsedic, Standard, Century, and Webster's 
dictionaries also give one définition pf the term to be "Of superior 
size or quality." One illustration given in the Standard Dictionary 
is "Impérial Tea," indicating a tea of superior excellence; tea fit 
for an emperor. So one speaks of a dinner as a "royal," "kingly," 
"princely," "lordly," or "impérial" feast, to indicate its great excel- 
lence of quality. The record contains évidence of gênerai use of the 
word in the sensé of superior quality. Thus we flnd the markets 
flooded with "Impérial Champagne," "Impérial Whisky," "Impérial 
Gin," "Impérial Cigars," "Impérial Ginger Aie," "Impérial Cider," 
"Impérial Claret," "Impérial Port," "Impérial Kimmel." That the 
adjective does,of itself, indicate quality, is not without support of 
judicial authority. Thus in Corwin v. Daly, 7 Bosw. 222, 233, the 
words "Club House," as applied toan article of gin, were held to in- 
dicate quality or grade; the jCOurt observing that the "term meant 
no more than 'royal,' 'impérial,' or 'princely' would do." And in 
the case of Powder Co.,v. Sherrell, 93 N. Y.' 331, the term "royal," 
applied to the article of baking powder, was held to be indicative of 
quality, not of origin or ownership. The case of Crawford v. Sliut- 
tock, 13 Grant (TJ. C.) 149, has not been overlooked. There an in- 
junction pendente lite was granted by Vice Chaucellor Spragge, re- 



BBADLESTON & WOERZ V. COOKB BREWING CO. 233 

straining the use of the words "Impérial Soap." The learned jurist, 
however, expressed hésitation by reason of the fréquent use of the 
Word "impérial" as a term of désignation in various branches of 
manufacture, but felt impelled to issue the restraining writ, through 
fear of serions injury to the plaintiff if his trade were interfered 
with. This case was decided in 1867, and seems not to hâve been 
carried further. It may be remarked that since that date a period 
of nearly 30 years has elapsed, and the adjective "impérial" has in 
that time been quite generally employed to indicate quality. We do 
not, therefore, feel bound to yield our judgment to a ruling that was 
delivered with hésitation, and has never been reviewed by a higher 
court. The word in question may be close to the border Une between 
terms that signify quality and those that do not. It is safer, how- 
ever, in the interest of freedom of trade, to protect the use of those 
terms, and those terms only, which clearly do not refer to grade or 
quality. The monopoly of use granted by the law of trade-marks 
should not be extended to embrace terms of doubtful signification. 

Upon either and both of the grounds stated, the judgment appealed 
from was correct. 

SHOWALTEE, Circuit Judge. Upon the showing of this record 
complainant uses the word "impérial" to distinguish one grade of the 
béer made by it from another. Défendant uses the same word for 
the same purpose with respect to its product. We must, therefore, 
under the law applicable to such a state of facts, affirra the judg- 
ment. But, I do not concur in the proposition— if we are called on 
in this case to discuss it — that the word "impérial" is descriptive of 
béer. When used by a trader, this word does not touch or hâve any 
relation that can be called descriptive to any quality or attribute of 
an article like béer. I do not understand the record as showing that 
"imoerial" has been, or that by any possibility it coald hâve been, 
applied to whisky, gin, cigars, etc., in any sensé descriptive of any 
one of said commodities. The use of a fancy word by a given man- 
ufacturer, to distinguish a particular grade of his goods from other 
grades made by him, is one thing; the use of the same word as a 
mark of origin by the manufacturer of a différent article is another. 
A fancy word certainly does not become descriptive of cigars be- 
cause a distiller uses it, not as a mark of origin, but to distinguish 
one grade from other grades of his own whisky. A fancy word, 
when used to distinguish grade, does not describe ; it identifies. By 
fancy word I hère mean not a newly coined word, but a word like 
"impérial," when applied to a commodity in trade, to distinguish 
either grade or origin. In Powder Co. v. Sherrell, 93 X. Y. 331, the 
word "royal" was used, not as a mark of origin, but to distinguish 
one grade of flavoring extracts from two other grades of the same 
product, ail made by complainant. Défendant used the same word 
to designate one grade of âavoring extracts from other grades of the 
same goods as made by himself. On this ground went the ruling in 
that case. There was in that case no question touching the applica- 
tion of the word "royal" to the commodity, baking powder. By sug- 
gestion or metaphor the word "impérial," when applied to an ar-ticle 
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of trade, carries the idea of comparative excellence or superîoritj', 
as does the word "excelsior," held by Sir W. Page Wood in Braham 
T. Bustard, 1 Hem. &;M. 447, to be a valid trade-mark for soap; and 
as does the word «idéal," held in Waterman v. Shipman, 130 N. Y. 
301, 29 N. E. 111, to be a valid trade'-mark for pens. It has been re- 
peatedly ruled (Keasbey v. Chemical Works, 142 N. Y. 467, 37 N. 
E. 476, for instance) that a word which suggests even the composi- 
tion, qilality, or characteristics of an article to which it is applied 
may yet be a good trade-mark. I am not willing to say that the word 
"impérial," when applied to a manufactured article to indicate origin, 
and when it does in fact indicate origin, and is so tmderstood in the 
particular instance by the trading public, ought not to be held a 
valid trade-mark. As was declared, in substance, bv the suprême 
court of the United States in Canal Co. v. Clark, 13 Wall. 311, 322, 
every trade-mark case is a case of unfair compétition in trade. If 
there be no unfair or fraudulent compétition, either extant or ap- 
prehended, there can be no recovery. ' The signiflcance of a word al- 
légea in a particular instance to be a trade-mark, as being by gên- 
erai usage descriptive or nondescriptive, is in ci dental or subordinate 
to the essential point, — namely, that défendant shall not, for the 
express purpose of tr'eSpassing on plaintiff's good-will, use, not de- 
scriptively, but as a mark of origin for his goods, a word which in 
fact already serves that very function in the case of plaintiff's goods. 
A tradé'mark, as in eflect said by the United States suprême court 
in the case last mentioned, is a notice, a médium of information touch- 
ing origin or ownership. Whatever word does in fact serve that 
purpo'àe is, to that extent, a tradé-mark. The reason of the rule 
agairiSt a descriptive word is that it is incapable of the function. 
People will not understànd it as a mark of origin. They will not be 
deceived by it into buying the goods of one manufacturer for those 
of another. Or, if àny person be in fact misled, it will not be be- 
cause of any représentation by the competing manufacturer which 
can M^htly be deemëd false. A représentation concerning a given 
prodùct, which is none thé less true when made by one dealer in 
that product than by another, cannot be actionable. The point is 
îllustrated in Raggett v. Pindlater, L. R. 17 Eq. 29, where the con- 
trovèrsy arose over the word "nourishing" as applied to malt liquor. 
And ifl Bennett v. McKinley, 13 G. 0. A. 25, 65 Fed. 505, the word 
"instantftneous," as applied to tapioca, to indicate that variety which 
was- ground, and on that account could be most quickly prepared for 
the table,'being as truthf ul and appropriate when used by défendants 
as by plaintifEs, the action f ail éd. The word "impérial" by asso- 
ciation or suggestion may call up, among other fancies, the notion 
of excelleiice or superiority, but it seems to me not descriptive in 
the sensé of trade-mark law. I am not willing to déclare that this 
word, habitually stamped by a manufacturer on his product, would 
not signify to the trading public, so far as his goods are concerned, 
the origin thereof, or that a subséquent similar use of the word by a 
competitor would not be a false représentation. In Bennett v. Mc- 
Kinley, above cited, the court, speaking of the capability of a word 
to serve as a trade-mark, said: f'If it is merely suggestive or is flg- 
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urative only, it may be a good trade-mark, notwithstanding it is also 
indirectly or remotely descriptive." In the case at bar tbe good- 
will of complainant is not trespassed upon, since neither it nor the 
défendant uses the word "impérial" as a mark of origin. The decree 
is afflrmed. 



HOSTETTER CO. T. BOWER. 
(Circuit Court, S. D. New Yorlî. May 11, 1890.) 

1. Tradb-Mark — Unfair Compétition — Credibility op Witnesses. 

Wltnesses liired by tlie manufacturer of a iwoprietary medicine to secure 
évidence against suspected infringers are not dislnterested, and tlieir tes- 
timony sliould be scrutinized with unusual caution. 

2. Samk — Wbight op Evidencs. 

Testimony of witnesses liired to secure évidence against infringers, that 
tliey purcttased of défendant imitation bitters, put up in genuine bottles 
procured for the purpose, held insufflcient, wtiere tliey relied solely on opin- 
ions formed from tasting the llquid, and where they were opposed by 
the testimony of défendant and his employés and others, that the bitters 
so sold were genuine, and that he had never procured or sold any imita- 
tion article. 

This was a bill in equity by the Hostetter Company against Simon 
Bower, for alleged infringement of trade-marks and unfair compéti- 
tion in trade. Final hearing on pleadings and proofs. 

Albert H. Clarke and James Watson, for complainant. 
Charles Putzel, for défendant. 

COXE, District Judge. This cause turns solely upon a question 
of fact. The bill is based upon alleged unfair compétition in trade. 
The défendant, who is a retail liquor dealer, is charged with fraud in 
selling as the genuine bitters of the complainant a cheap imitation 
thereof manufactured by one Emil Becker. It is alleged that he 
deceives the public by purchasing the spurious article in large quan- 
tifies and selling it to his customers from bottles which once con- 
tained the genuine Hostetter Bitters and still retain the complain- 
ant's labels and trade-marks. 

The charge against the défendant is a serions one. He is accused 
of perpetratîng a petty and contemptible fraud by which, for a paltry 
reward, he cheated not only the complainant but his own customers 
as well. The burden is upon the complainant to establish this 
charge by a clear prépondérance of proof. Nothing must be left to 
conjecture or guesswork. The witnesses called for the complainant 
are not dislnterested; they are paid by the complainant to secure 
évidence against infringers upon its rights. Although there is 
nothing in their conduct to warrant the superlative denunciation 
which has been heaped upon them, it cannot be denied that their tes- 
timony must be scrutinized with unusual caution. They say that 
on several occasions at the defendant's place of business they pur- 
chased bogus bitters which were poured from genuine bottles. The 
défendant concèdes the sales, but says that on efl,ch occasion he sold 
the genuine article. The proof that the bitters were spurious is 
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conflned to the opinions of the complainant's witnesses who tasted the 
bitters. Several bottles were produced before the examiner sealed. 
The seal has net been broken. No analysis of their contents has been 
made. Thej' may contain imitation bitters and they may contain 
genuine Hostetter Bitters. The genuine and the counterfeit are 
alike in appearance and are somewhat similar in taste. The wit- 
nesses who give their opinion from taste merely may be mistaken. 
In short, the complainant's proof is not free from doubt. When, 
however, the testimony stands contradicted by every one connected 
with the transaction on behalf of the défendant, the court would 
liardly be justifled in saying that the complainant has sustained the 
burden which the law places upon it. The défendant swears that he 
never bought bitters of any kind of Becker, and Becker swears that 
he never sold bitters of any kind to défendant. Both are corroborat- 
ed by their employés. The défendant says that for 21 years he has 
sold the genuine Hostetter Bitters, and never sold any spurious bit- 
ters ; that the bitters sold to the complainant's witnesses were gen- 
uine. In this the défendant is corroborated by his two barkeepers. 

Without pursuing the discussion further, it is thought that the 
complainant has failed to prove the alleged fraud by testimony 
which outweighs that of the défendant. The déniai is as broad and 
as well sustained as thç accusation. The argument for the défend- 
ant might be stated even more strongly, but it is not necessary. In 
order to recover, tlie complainant must preponderate the défendant. 
In this the complainant has failed. 

It follows that the bill must be dismissed, with costs. 



NATIONAL HARROW CO. v. QTJICK et al. 

(Circuit Court of Appeals, Seventli Circuit. May 4, 1896.) 

No. 278. 

1. Patents— What Constitdtes Antioipation. 

To constltute anticipation, it is enough tliat a lilce structure liad been 
in well-estabiished use, wliether it originated in design or by accident. 

2. Samb— Invention— SpRiua-TooïH Harrows. 

The Eeed patent, No. 201,946, for Improvements in liarrows, construed, 
and hdd vold for want of invention. 
67 Fed. 130, affirmed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

Tlie appellant, tlie National Harrow Company, brought this suit against 
the appellees, Franls Quick and B. I.indahl, to obtain an injunction against 
infringeinent of letters patent No. 201,946, issued April 2, 1878, to De Witt 
O. Reed, assigner of the complainant, for improvements in harrows. The 
spécification' and drawings of the patent, excepting formai parts, are as 
foUowsi, 

"My iDventtpn relates to improvements in harrows, and more particularly 
to that class of liarrows whereln the teeth are spring teeth, or of bow fonn. 
]My Invention Consists more particularly in a novel means for adjusting the 
tooth so as to give to Its point a greater or less depth of eut, which is ef- 
fected by making that portion of the tooth which is adjacent to the frame 
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curved and resting on a curved seat, and seciire it thereto by a clip or its 
équivalent, by the loosening of whlch the tooth may be thrown forward or 
pushed back beneath its fastening, thus lowering or raislng its point, as will 
be Iiereinafter set forth and elaimed. 

"In the drawings, Fig. 1 is a plan view and Fig. 2 a sectional view of a bar- 
row tooth and section of a harrow frame embodying my invention. Fig. 3 
présents a separate view of a clip which secures the tooth upon its curved 
seat. Fig. 4 represents a variation, vyherein, instead of employing a clip, 
I may employ two bolts and a plate. Fig. 5 présents another variation, in 
which a plate is secured by a clip passing over it. Fig. G présents another 
variation, wherein the clip is employed, but introduced from the opposite 
side of the frame from that upon which the tooth rests, and in connection 
therewith a plate and nuts. A is a section of a harrow frame. B is a curved 
harrow tooth, the tooth being of a cliaracter linown as 'spring tooth,' though, 
so far as my invention is concerned, tlie said tooth may or may not be a 
spring tooth. is a curved seat, formed on the frame, and made to conform 
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in its curVature to that of the curved tooth whlch rests upon it. D is a clip 
whereby the tooth is secured upon its seat. Tbe cross-bar or loop portion 
of tlie clip Is formed concave upon its under side, and with a concavity 
greater tlian the corresponding portion of the harrow tooth, so that when 
brought down to a firm bearing upon the tooth this cross portion of the clip 
will flnd a firm bearing at its edges upon the tooth, and hold it snugly 
and rlgidly upon its curved seat. If the depth of eut Is too great, it is only 
necessary to loosen the nuts upon the clip, and then slide the tooth backward 
on its curved bearing, whlch action raises the point of the tooth. When 
in its proper position the clip is again firmly secured by the nuts. It the 
tooth has not a sufflclent depth of eut, the clip is loosened and the tooth slid 
forward on its curved bearing, and flnally secured in its proper position. 
It is apparent that my invention admits of variations without departlng 
from its principle. Thus, Instead of employlng a continuons clip, that 
part restmg upon the tooth may be simply a bar or plate perforated at its 
ends for the passage of bolts, whlch bolts are drawn snug by nuts upon the 
other slde of the franie. So, also, a plate mlght rest upon the harrow tooth, 
and be held in its place by an ordlnary clip, of uniform dimensions through- 
out, the plate not belng perforated, but simply grooved along that portion 
where the clip passes. In order to hold the clip In Its place; or the clip mlght 
be Inserted from the opposite slde of the frame, and its prongs passed through 
the plate adjacent to the harrow tooth, and be there secured by nuts. Other 
forms will readily suggest themselves, the principal feature of my invention 
belng that the tooth shall rest upon a curved seat, and be capable of belng 
adjusted longitudlnally through its sald seat, and thereby either elevate or 
depress its worklng point. I am aware that It Is not new with me, broadly 
consldered, to adjust a harrow tooth longitudlnally upon its frame so as to 
vaiy the depth of eut thereof, and hence I do not Include the same in my 
invention. What I clalm Is: 

"(1) The combina tion, with a harrow frame and harrow tooth secured 
thereon, so as to be longitudlnally adjusted, of a fastening clip, formed as 
descrlbed, whereby only its two transverse edges hâve bearing agalnst the 
tooth, substantlally as set forth. 

"(2) The combinatlon, with a harrow frame provlded with a curved seat, 
of a curved tooth and clip or its équivalent, D, substantlally as and for the 
purposes descrlbed." 

Numerous prlor patents are referred to in the answer, but two only are In 
évidence, namely. No. 95,458, issued on October 5, 1869, to David L. Garver 
for Improvements in harrows, and No. 125,216, issued on Aprll 2, 1872, to 
Llnus A. Paddock, for improvements in horse rakes. The harrows of the 
appellees, on whlch the charge of infrlngement Is predlcated, were made in 
conformlty with letters patent No. 444,248, granted on January 6, 1891, to 
Huson V. Miller, in whlch the invention Is said to relate to spring-tooth har- 
rows, "and particularly to the manner of securing the teeth to the cross- 
beams of the hollow frame." The characterlstlc features are a diagonal 
channel on the under side of the cross- beam, in whlch is sunken a rectangular 
métal plate, one corner of whlch extends beyond the beam on either side. 
The curved tooth is placed in the channel agalnst this plate, and is held In 
position tightly or loosely by means of a transverse clip and bolts whlch pass 
through the ends of . the clip and through the beam above. The drawlngs 
perhaps Indicate that the plate on the slde next to the tooth is flat, but there 
is nothlng in the spécification or clalm s to llmit It to that form. Besides de- 
nylng invention and infrlngement, the appellees answered to the efîect, as 
stated in the opinion of the circuit court, "that the complainant is a combina- 
tlon or trust attemptlng to hold and use its naked légal title as assignée for 
purposes contrary to public policy, and that a court of equity ought not to 
ald its unlawful purposes by entertalning the présent bill." This answer 
the court sustained, and, though concedlng In déférence to prlor décisions 
the validity of the patent, held it to be llmited to "the terms of the spécifi- 
cation and clalms, and not Infringed." See Harrow Co. v. Quick, 67 Fed. 130. 

W. H. H. Miller and E. H. Risley, for appellant. 

V. H. Lockwood, for appellees. 

Before WOODS, JENKINS, aud SHO WALTER, Circuit Judges. 



NATIONAL HAEHOW CO. V. QUICK. 239 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered tlie opinion of the court. 

While not prepared, in view of the authorities, to sanction the 
proposition that the infringer of a patent may escape liability by 
showing that the légal owner is engaged in a supposed unlawful com- 
bination or trust, we do not consider the point. We think the dis- 
missal of the bill justified upon other ground. There is in the 
record before us proof of many adjudications in différent circuit 
courts whereby the Reed patent was declared valid, but in one in- 
stance only (Reed v. Smith, 40 Fed. 882) has the opinion of the court 
been reported. ïhose adjudications, except the ârst, it is fair to as- 
sume, were governed largely by the well-known rule of comity by 
which one fédéral court follows the ruling of anotlier, especially in 
patent cases, and are therefore not entitled to the weight of so 
irany independent Judgments. In Reed v. Smith, upon a showing 
of newly-discovered évidence, some of which appears in this record, 
a rehearing was granted, and the case was disposed of without go- 
ing to a final decree. The reported opinion, however, is no less 
valuable on that account, and in some respects it is helpful in the 
présent discussion. Upon a comparison of the claims of the patent 
as originally made with those allowed, the conclusion is there de- 
clared, in which we fully concur, that it did not inTolve invention, 
or anything more than mechanical skill, to adapt the adjustment of 
the rake teeth shown in the Paddock patent to the teeth of a spring 
harrow. "While the adoption of this device," it is said, "was un- 
doubtedly a happy thought and appears to hâve been the one thing 
necessary to insure the popularity and gênerai use of the spring- 
tooth harrow, we do not think it belongs to that class of conceptions 
which the law dignifles by the narae of 'invention ;' " and accordingly 
it was held "that the clip, which lies at the foundation of the plain- 
tiffs' patent, is limited to a curved clip with biting edges, designed 
to hold the tooth rigidly in its seat." It is clear, therefore, that 
Reed, though the spécification of his patent shows that he would 
hâve had it understood differently, was in no sensé "a pioneer in the 
art of adjusting curved teeth longitudinally upon their seats." It 
was permitted to him finally to claim only an improved form of clip 
for fastening the teeth in place. Paddock's device showed for that 
purpose simply a clamping hook, located at the middle of a curved 
and grooved seat; but evidently it was not beyond the powers of 
ordinary skill and knowledge to devise or adapt or adopt other forms 
equally effective. In the language of Reed's spécification, "other 
forms will readily suggest themselves." It is not to be said judi- 
cially, of course, that in such a fleld, narrow as it was, invention 
was impossible; but it is very clear that if there was novelty in 
this "curved clip with biting edges" it was at most a very slight and 
formai advance in the art beyond what was known, or was of very 
easy production. If, for instance, the single hook in the Paddock 
device, when applied to a harrow, failed to hold the tooth firmly, 
what was there to do more readily than to employ two hooks at 
the ends of the seat, either with or without a third one at the middle, 
and in what respect would the two at the ends hâve differed mechan- 



240 74 FEDERAL REPORTER. 

ically from thé ends or edges of the clip in Eeed's patent? Plainlj 
such a use of two hooks in lieu of one could not be invention, and it 
will hardly be said to hâve been beyond mechanical skill to devise a 
flrm connection between the two hooks so as to require the use of 
but one boit to move them or to hold them in place. An equally 
obvious expédient vs^as a curved clamp, corresponding more or less 
nearly in length with the seat and in curvature with the tooth to 
which it was to be applied. Indeed, it is apparent on the évidence 
before us, which in part is the newly-discovered évidence for the ad- 
mission of which the decree in Eeed v. Smith was opened, that such 
a curved clamp, even with biting edges, was in use upon the hay- 
rakes of Paddock long before Eeed had constructed his device. 
Whether Paddock is worthy of belief when he says that the curve 
of his clamp was intentionally made such that only its ends would 
hâve a transverse bearing upon the tooth, is immaterial. A sample 
of the clamp, produced in évidence by the appellant, is clearly of that 
construction, whether it was made so intentionally, or, as it is in- 
sisted and perhaps has been testifled, by "the natural shrinkage of 
the métal, which always takes place at the projecting points first." 
To constitute anticipation of a later patent it is enough that such a 
construction had been in well-established use, whether it originated 
in design or by accident. It may be that the curvature illustrated 
by the sample of clamp in évidence varies so little from the curve 
of the tooth that when pressed down the ends would not touch the 
tooth with a biting edge as distinctly as in some of the forms illus- 
trated in the Eeed patent, but it is to be observed that neither in the 
spécification nor claims of that patent is the word "biting," or its 
équivalent, to be found, though it is often used with emphasis in the 
briefs, and some of the clips illustrated, instead of biting edges, 
hâve distinctly rounded ends, whose force in holding the tooth in 
place under conditions of equal pressure must always be in propor- 
tion to the degree of possible friction, which in turn must be in pro- 
portion to the area of the surfaces brought into instant contact. It 
is to be observed turther that, if the curvature of a tooth and its 
seat be the same, the application of a clamp of whatever form will 
not affect the curve of the tooth, but if the seat be flat, and longer 
than the clamp, as, for instance, it is shown to be in the Miller pat- 
ent, the tooth under pressure of the clamp will lose curvature, and 
approach a straight Une. If the clamp and tooth be of the same 
normal curvature, the application of pressure will produce between 
them a crescent-shaped space, and so the clamp, which along its 
whole length at first touched the tooth, at last has a transverse bear- 
ing only at its ends. In other words, upon a seat which is flat, or is 
less curved than its tooth, any clamp which is shorter than the seat, 
and has a curvature not less than that of the tooth, becomes in use, 
"a curved clip with biting edges," and, if it were not an anticipation, 
would be an infringement of the patent in suit. 

Upon thèse considérations, and others of like character which 
might be suggested, we are clear that this patent is void of inven- 
tion, and on that ground the decree below is aflirmed. 
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DODGE MANUF'G CO. v. ATKINS et al. 

(Circuit Court of Appeals, Seventli Circuit. October 9, 1894.) 

No. 110. 

Patents — Extekt op Claim — Prior Act. 

The Sanborn patent, No. 275,947, for a "split pulley," is limlted, as to 
the flrst claim, by the language of the patent and the prior state of tlie 
art, to a solid wooden pulley dlvided into two sections, in a serpentine or 
irregular course, so that the parts will interlock when adjusted together 
on the shaft. 

Appeal from the Circuit Court of tlie United States for the Dis- 
trict of Indiana. 

This was a suit in equity by the Dodge Manufacturing Company 
against E. C. Atliins & Co. for alleged infringement of two patents 
relating to wooden pulleys. The circuit court dismissed the bill on 
the merits, and the complainant has appealed. 

Lysander Hill, for appellant. 
R. H. Parkinson, for appellees. 

Before JENKINS, Circuit Judge, and AI.LEN and BAKEE, Dis- 
trict Judges. 

JENKINS, Circuit Judge. The appellant flled its bill in the 
court below to restrain the alleged infringement by the appellee of 
the flrst claim of the patent dated April 17, 1883, No. 275,947, grant- 
ed to Gustavus B. Sanborn, for "split pulley"; and for the alleged 
infringement of a patent dated October 19, 1886, No. 351,064, granted 
to Charles McNeal, for "wooden pulley." The court below dismissed 
the bill upon the merits. The appellant assigned for error — "Pirst, 
that the court below erred in placing upon the Sanborn claim in 
suit a construction so limited and so narrow as not to cover the 
defendant's pulleys; second, also in holding that the defendant's 
pulleys did not infringe the Sanborn patent." 

The sole question before us upon this appeal has référence to the 
first claim in the Sanborn patent, which is as f ollows : 

"A transversely divided or split pulley having its sections constructed upon 
their meeting surfaces to form a serpentine or zigzag joint, and to receive the 
shaft which carries the pulley in between them, substantially as specified." 

Mr. Sanborn, in the speciflcation to the letters patent, thus de- 
scribes his invention, and its relation to the prior art : 

"This invention relates to split pulleys made of wood, or mainly so, such as 
are used on shafting for driving machinery, and which are split or made in 
separate sections or halves, to provide for putting them on or taking them off 
of their shaft laterally relatively to the shaft, whereby they may be hung or 
removed without disturbing the shaft, and without interfering with other 
pulleys or devices on the shaft, or the hangers carrying the shaft. Such split 
wooden pulleys are ordinarily made by constioieting them in halves trans- 
versely on a straight Une or course, and making the meeting surfaces of their 
sections perfectly true, and doweling them together. This mode of construc- 
tion very materially enhances the co«t of such pulleys over or as compared 
with solid pulleys, and makes them inferior as regards strength. My inven- 
tion conslsts in a split wooden pulley, which is made from a solid pulley 
ûivided into sections in a serpentin* or irregular course, to fit them on the 
v.74F.no.l — 16 
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shaft from opposite sides, and, after securing such sections together, turning 
them in common to secure the proper shape, size, and truth to the pulley. 
Tlius constructed, the pulley sections will come together with a perfeet fit 
after each séparation of. them, and will net vear and work loose when united. 
The serpentine eut by which the pulley is divided into separate sectioms is 
arbitrary, and may be greatly varied; nor need the pulley sections be ot 
equal size." 

Split wooden pulleys were well known at the date of Sanborn's 
patent. It was then old in the art to dowel together the halves 
of such pulleys where the halves were formed separately, or the 
unit sawed into halves. It was also old to accomplish this doweling 
by means of tongues and grooves upon the faces of the halves. It 
was also old to interlock two wooden surfaces by meàns of recesses 
in the one and projections or dowel pins in the other. It was also 
old to divide bodies in a serpentine or irregular course, producing 
zigzag surfaces interlocking without further adjustment. What Mr. 
Sanborn accomplished by his patented invention was this: He di- 
vided a solid pulley in a serpentine or irregular coursé, producing 
two surfaces whose entire meeting faces interlockéd, creating the 
interlocking surfaces by the process of division. By this mode it 
is claimed he renders tibe pulley superior in respect of strength to 
resist strain, and reduces the cost as compared with pulleys whose 
halves are separately constructed. 

In this state of the art, if we assume noyelty and value for San- 
born's invention, we think the claim should be limited to that which 
he has described in his speciflcation, namely, a solid pulley divided 
into sections in a serpentine or irregular course. It was not original 
with him to divide a wooden body with its sections constructed upon 
their meeting surfaces to form a serpentine or zigzag joint. He 
possibly w,^s the flrst to apply that process to a solid wooden pulley, 
creating the interlocking surfaces by the act of division. But we 
do not think that the state of the art or the description in the spéci- 
fication warrants a broad claim for pulleys constructed upon their 
meeting surfaces to form a serpentine or zigzag joint, without regard 
to the limitation declared in the spécification, viz. a solid pulley thus 
divided. Sanborn's design was to produce a stronger pulley at a less 
expense. He sought to supçrsede the mode of separate construc- 
tion of the halves, and the doweling of them together. He sought, 
by the act of division, to make the surfaces interlocking, and thus 
to give added strength to resist strain, and to cheapen the manu- 
facture. He is not, however, entitled to a broad monopoly for apply- 
ing an old invention of interlocking surfaces to a wooden pulley, 
irrespective of the mode by which it is accomplished. If his claim 
can be sustained as patentable, we think it should be limited to the 
division of a solid pulley, the act of division creating the interlock- 
ing surfaces. Thus limited, it is clear that the appellee does not 
infringe. Its pulley is a spoke pulley; its meeting surfaces inter- 
locking at the rim by means of a séries of projections and recesses. 
It is built in halves, the face of one being constructed with prede- 
termined référence to the face of the corresponding half with which 
it is to engage; and the strain, which in the Sanborn pulley is sought 
to be resisted by the interlocking throughout the entire surfaces, is 
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hère resisted, in part at least, by the insertion of dowels in the one- 
lialf fltting into openings in the other half. Each half is composed 
of segments with straight edges, and so placed in the construction 
of the half that the blocks overlap. The defendant's pulley is sub- 
stantially identical, so far as respects the question of infringement, 
with the Puster pulley, which, in Manufacturing Co. v. Puster, 42 
Fed. 54, was held by Judge Blodgett not to infringe, in which con- 
clusion we fully concur. 
The de crée will be afflrmed. 



THOMASSON v. BUMPASS et al. 

(Circuit Court, E. D. Virginia. April 8, 1896.) 

Patents— Invention and Infringement— Chicken Coops. 

The Thomasson patent, No. 444,561, for Improvements in chicl^en coops 
designed for sliipping purposes, shows no patentable novelty, except in 
the form of the woven slatted mat, constituting the bottom of the coop, 
and is therefore not infringed by a coop in which this bottom îs not used. 

This was a suit in equity by E. G. Thomasson against C. W. 
Bumpass and others for alleged infringement of letters patent No. 
444,561, for improvements ii^ chicken coops. 

On the 13th of January, K. G-. Thomasson obtained from the 
patent office at Washington a patent for "certain new and useful 
improvements on chicken or poultry coops, more especially designed 
for shipping purposes, combining strength and durability, and eas- 
ily and cheaply constructed." The spécifications and claim are 
set out in his application substantially as follows: 

"I form the bottom, with its upturned side and end portions, respectively, 
of longitudinal and transverse thin, narrow strips or laths, prererauiy or 
ash or other pliable, readily-bent wood. Thèse strips are interlaced after the 
fashion of wicker or basket work, the transverse strips thereof being pref- 
erably arranged two together side by slde. This renders the bottom more 
solid, lessening interstices wherein the feet or legs of the fowl are liable 
to be caught, and whereby the number of longitudinal strips used is greatly 
reduced or lessened. Along the center and side edges of the thus iiiterwoven 
or interlaced bottom part, both upon the upper and lower surfaces thereof, 
are nailed or fastened re-enforcing pièces or slats. Thèse do not, however, 
extend along or up the end portions. The transverse strips are extended or 
continued beyond the side edge slats or pièces, and interwoven or interlÊdced 
with short longitudinal strips to constltute or form the side portions. The 
short transverse strips, forming, with the long longitudinal strips of the bot- 
tom, the end portions, are not interwoven with or extensions of the longi- 
tudinal strips of the side portions. Therefore, as the sald side and end 
portions are bent up and eaused to meet at their corner edges, their connec- 
tion can be and is efCected in part by means of short (otherwlse waste) pièces 
or strips, suitably bent around sald corner edges and fastened, prelerably 
by nails, to the upturned portions of the transverse end strips of the bottom, 
The ends of the short pièces are tucked under other upturned longitudinal 
strips of the side portions and under upturned longitudinal strips of the end 
portions, thus being firmly held in place. By this arrangement the employ- 
ment of long or usual-sized end strips, heretofore interwoven or interlaced 
with the side strips, are dispensed with. The top edges of the end and side 
portions are each sandwiched between, and hâve fastened or nailed to them, 
opposite strips respectively. The top edge pièces are just the length of the 
side portions; but the top edge pièces extend a short distance beyond the 
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end portions, and lap and are secured by nails, preferably, to both sides of 
the aforesaid top edge pièces. Pièces or strips of métal, preferably lioop 
iron, are applied to the side portions near the corners, the upper ends of sucU 
métal pièces or strips overlapping the top edges of the strips where tney lap 
the strips, and secured thereto, while the lower ends of sald métal strips un- 
derlap and are secured to the underneath side bottom pièces. Bows are se- 
cured to the side portions at the ends thereof, and at suitable intervais along 
the same, between the opposite top edge pièces or strips by nails or other- 
wise. Thèse bows hâve secured to them upon their top surfaces lon^tiidinal 
Connecting and staying pièces or braces, while the end bows are themselves 
secured about at the center to the upper ends of upright pièces or stays. 
Métal strips, preferably hoop iron, are also used for strengtliening or re- 
enforcing, and secured to the end uprights or stays and to the end portions 
and to the top and bottom central pièces or braces, along which pièces 
they may be extended, if desired, their entire length. The bows, with their 
Connecting pièces or braces, are covered with a flrm wire netting, secured to 
the top edge pièces of the side and end portions of the coop in any suitable 
way. In this netting or cover is an opening, through which convenient access 
is had to the coop, closed by a door formed of a strong wire frame, Itself 
covered by a wire netting, and hinged to the central brace or pièce of the 
bows; sald door having a bent, looped, wire fastening, engaging a side brace 
or pièce of sald bows, and securing the door in a closed position. 

"What I claim is: (1) The chlcken coop or crate comprising the bottom 
having the side and end projecting portions, forming the upturned portions 
or sides and ends of the coop connected together by the short tucked-in pièces 
or strips, aUd the inner and outer opposite strips or pièces lapping and se- 
cured to the top edge strips of the sides, and suitably re-enforced thereat, 
substantially as for the purpose set forth. (2) The chicken coop, consisting 
of the bottom wickerwork portion, having side and end portions held to- 
gether as described, and having upper and lower bottom re-enforcing pièces 
or strips; also re-enforcing metallic pièces or strips near their corner edges; 
the wire netting covered bows with their braces or stays, and bows being 
secured to sald bottom portion; the upright stays or braces secured to sald 
bottom portion, and the end bows and the re-enforcing métal pièces secured 
to said upright stays and to sald bottom portion, and to the central top brace 
of said bows and the central underneath strip or brace of said bottom portion, 
substantially as set forth." 

Stiles & Holladay, J. G. May, and F. W. Sims, for complainant. 
A. B. Guigon and J. Adair Plesants, for défendants. 

HUGHES, District Judge (after stating the facts). It is imprac- 
ticable for me to attach to this décision the diagrams referred to 
in thèse speciâcations and claim. Applications for patents ought 
to be so clearly and unambiguously detined by the language used 
for^the purpose that the gênerai public, who hâve a right to invent 
and use other contrivances, and who cannot see the diagrams, may 
understand the patent from the literal terms employed in deflning 
it. I think the language of the application which is above set 
forth is somewhat intricate, inaccurate, and misleading in the 
terms employed; and to the gênerai reader, who does not see the 
diagrams, is difflcult of compréhension. This much, however, seems 
plain, namely: The basis of this invention is the peculiar manner 
of making the mat which forms the wicker bottom of the coop or 
crate. This mat is made of ordinary slats rived from ash or other 
flexible wood, woven, two slats side by side, running crosswise, 
platted with slats, one at a time, running lengthwise; thus form- 
ing the mat. The mat is made wide enough and long enough not 
only to form the bottom of the crate, but to form also, when turned 
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Tip at its sides and ends, the lower parts of its sides. Thèse latter, 
after being so turned np respectively, form, when suitably fastened 
together and braced, the cubical basket, on which the upper part 
of the coop is built. On each side of the bottom and in its middle 
is a stifC slat running longitudinally; and at each end, and at 
proper intervais between them, are stiff transverse slats running 
across the bottom. Upon thèse stiff strips on each side and end 
of the bottom, the sides and ends of the mat are turned up respect- 
ively at right angles to form the basket, which, thus formed, con- 
stitutes the structure on which the upper bows and wire of the 
coop and their bracings are built. No point is made by the dé- 
fense against the imperfect description of the plaintiff's invention 
made in his application. Tlie patent was granted; and this action 
of the patent office, though not conclusive upon the courts, is, if 
not contested, presumed to hâve been talvcn on proper and sufflcient 
grounds. It is therefore a concession in this case that the mat 
which bas been described, and the basket structure formed from 
it, were patentable, as to the foi-m and spécial use intended for it, 
and must be respected as the plaintiff's patented invention as to 
such form and use. It may also be conceded that the upper gearing 
built on this structure, so far as any of its parts are novel, and had 
not been in préviens use, and were necessarily incidental to the 
whole, was patentable as to thèse novel and incidental features, and 
must be respected as the inventor's property. 

The question in this case is whether or not the invention of the 
plaintiff, thus described and limited, is infrnged by the coop which 
is manufactured by the défendant. This is a coop with a wicker 
bottom, made independently of the rest of the structure, and dé- 
tachable at will. It is fltted to the frame of the coop and fastened 
to and unfastened from it by proper catches and appliances. This 
détachable feature is a very valuable improvement. The bottom 
of the frame of this coop of défendant is made of sawed wooden 
boards, about four inches wide. Upon the bottom of the frame of 
this coop thus formed of boards are built the bows, wire netting, 
and their braces, very much as shipping poultry coops are generally 
made. The use of wire netting in covering the two coops of thèse 
two contestants, whether galvanized or not, lias been common for 
years. The use of basket work of interwoven slats for this pur- 
pose is as old as carrying chickens to market in baskets. The 
bow which is used as the handle of the basket, and the cover of 
stout cloth or netting of some sort, flbrous or metallic, is old; and 
the adding of two or more bows would hardly seem patentable. 
I see nothing that is patentable in the plaintiff's invention but the 
mat as made and used in his coop. Whatever addltional he has 
invented and applies in constructing tlie parts of his coop built 
on his mat, that is specially adapted to the use he makes of it, and 
which was not in common use before, is also patentable quoad, and 
only quoad, the use he makes of it in connection with the mat. 
But, as the défendant makes no use of the peculiar mat of the 
plaintiff, his use of bows, wire netting, braces, and other appliances 
in connection with his own coop, and not with the defendant's mat, 
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he does not infringe the patent. I see nothing patentable in the 
plaintiiï's invention except liis mat, and, for reasons stated, the 
defendant's coop does not infringe tlie mat, or the appliances pe- 
culiarly adapted to the completion of the coop from the mat. I 
will sign a decree for the défendant. 



THE LOUIS OX^SEN. 



UNITED STATES v. THE LOUIS OLSEN (KORTH AMERICAN CO., In- 

tervener). 

(District Court, D. Oregon. April 28, 1896.) 

No. 4,004. 

Jf'OKFEiTniiE OF Vbssbi. TO United States— Liens fok Supplies. 

A forfelture of a vessel to tlie United States cuts ofC liens for supplies 
furnished prior to the Illégal act for which tlie forfeiture Is declared, so 
that the lienor wlU hâve no claim on the proeeeds of the forfeiture sale. 
The Haytian Republic, 65 Fed. 120, foUowed. 

Daniel R. Murphy, U. S. Atty., and Chas. J. Schnabel, Asst. U. S. 
Atty., for libelant. 

J. C. Flanders, for intervener. 

BELLINGEE, District Judge. The steamer Louis Olsen, having 
been forfeited to the United States, and sold for illégal sealing in 
Bering Sea, the North American Company files its libel of interven- 
tion, alleging that in July, 1894, at the port of Dutch Harbor, a for- 
eign port, at the request of the master of the Olsen, the company 
furnished such vessel with provisions, supplies, and other necessaries, 
amounting to |400; that thèse supplies were necessaries, and were 
used by the vessel on the sealing voyage upon which she was seized, 
and were essential for such voyage, and were supplied in good faith, 
and with no knowledge that any illégal venture or voyage was about 
to be undertaken. Upon thèse facts, the intervener claims a lien 
against the vessel and the proeeeds of sale superior to the United 
States in said vessel and fund, and prays that such claim, with costs, 
be paid out of the fund derived from the sale of the vessel. To this 
intervention exceptions are flled on behalf of the United States. 

I was of the opinion in The Haytian Republic, 65 Fed. 120, that 
the forfeiture of a vessel to the United States cuts off prior claims 
like this, and cited The St. Jago de Cuba, 9 Wheat. 410, in support of 
such view. The reconsideration which I hâve given the question in 
the présent case leads me to doubt the correctness of that opinion ; 
nevertheless, I do not feel warranted in overruling it. 

In U. S. V. Wilder, 3 Sumn. 314, Fed. Cas. No. 16,694, Mr. Justice 
Story says: 

"Besides, It is by no means true that liens exlsting on particular things are 
dlsplaced by the government becomlng or succeeding to the proprletary In- 
terest. The lien of seamen's wages and of bottomry bonds exists, in ail 
cases, as much against the government becomlng proprietoi-s, by way of pur- 
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Chase or forfeiture, or otherwise,' as it does against the partlcular thing In 
the possession of a private person." 

The case was one of salvagC; and tlie question was whether gooda 
belonging to the United States were liable, like those of private 
shippers, for contribution to the expenses of saving such goods with 
the rest of the cargo of tie wrecked vessel. The question presented 
hère was not iuvolved in the case, the only question being whether 
the government is liable for contribution for services in saving its 
property the same as are private parties. In case of forfeiture, "the 
decree of the court acts upon the thing itself, and binds the interest 
of ail the world, whether any party actually appears or not. If it is 
condemned, the title of the property is completely changed, and the 
new title acquired by the forfeiture travels with the thing in ail its 
future progress." G-elston v. Hoyt, 3 Wheat. 318. A forfeiture nec- 
essarily, as it seems to me, divests every existing right, whether of 
title or lien, or other interest, in the thing f orf eited. There is no 
reason why it should not extinguish the right of a lienholder, equally 
with that'of the owner. "It binds the interests of ail the world." In 
Six Hundred Tons of Iron Ore, 9 Fed. 595, the court says: 

"No matter how long afterwards proceedings are taken to enforee the for- 
feiture, the right of the government runs bàcli, by relation, to the time of 
the commission of the wrongful acts, and euts ont ail intervening claims, 
however innocent." 

In ail the cases eited where liens hâve been allowed against the 
government, holding through proceedings of forfeiture, the liens 
enforced were subséquent to the wrongful acts from which the for- 
feitures dated- Such liens, whether for supplies or services, were for 
the benefit of the new title, and are therefore maifltained upon the 
principle by which subséquent claims, inuring to the benefit of the 
security or fund to which prior claimants must look for payment, are 
given precedence. 

The exceptions to the libel of intervention are sustained. 



RANDALL v. SPRAGUB et al. 

(Circuit Court of Appeals, First Circuit. May 1, 1SS)0.) 

No. 136. 

1. Demtjrragb— Lat Days— Implted Contract. 

Where there are no agreed demurrage days for loading, the case is 
one for a breach of an Implied contract to load with reasonable diligence. 
3, Same — Charter for Coal Cargo— Usage op Port. 

A vessel chartered to carry a cargo of coal from Baltimore hdd charge- 
able with notice that, by the usage of that port, coal was not stored there, 
but was to be loaded from the cars, so that the usual strict obligation 
to hâve the cargo on hand did not exist, in ail respects. 
8. Same — Obstruction by Icb. 

Demurrage for détention beyond a reasonable time, in loading, is not 
to be refused because, even if loaded on time, the ship would hâve been 
prevented, by ice, from sailing earlier than she did. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 
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This was a libel in admiralty by William M. Randall against Charles 
H. Sprague and others to recover demurrage. The district court 
dismissed the libel (67 Fed. 604), and the libelant bas appealed. 

Eugène P. Oarver (Edward E. Blodgett, witb him on brief), for ap- 
pellant. 

Charles T. Russell, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 

PTJTNAM, Circuit Judge. This is a libel for demurrage, or for 
unreasonable delay in loading the schooner Louise H. Randall with 
coal at Baltimore in January and February, 1893. One position of 
the yessel owner is that it was agreed that her loading should be 
completed on January 18th, but we are of opinion that tliis claim is 
not sustained, and that there was no obligation except to load in a 
reasonable time after her return was secured. There were no agreed 
demurrage days for loading, though there were for discharging; so 
the case is one for a breach of the implied contract to load with 
reasonable diligence. 

It appears that the libelees were the owners of the cargo, and 
chartered the vessel through their agent at Baltimore, so that there 
can be no doubt they are liable for the détention, if any one is. 
Some questions arose about the pleadings, but the libelees press 
no issue on that account, and the case was finally submitted to us 
on whatever state of facts the évidence maintains. 

It is évident that the vessel was chargeable with notice that, by 
the usage of the port, coal was not stored at Baltimore, but was to 
be loaded from the cars, so that the usual strict obligation to hâve 
the cargo on hand prior to commencing loading did not exist, in ail 
its particulars. It is also plain that the master was chargeable 
with the understanding that he was to take his turn at the wharf 
where the vessel was to be loaded. His turn did not commence until 
January 20th, on which day he received 300 tons, and he testifles 
that he did not receive any more for âve or six days. 

The libelees claim that the railroad over which the coal was ar- 
rîving was obstructed by unusual cold and storms, and to such an 
extent that it was impossible to get cargo. The parts of the record 
which they claim sustain this proposition hâve been examined, and 
noue of them are found to contain any légal évidence to that effect. 
No person who was on the line of the road, or at the mine, testi- 
fied; and no officer of the railroad corporation was a witness, nor 
any one who could state the circumstances in such way as to enable 
the court to see how far they could hâve been overcome by reasonable 
diligence. Moreover, the correspondence put in by the libelees tends 
strongly to prove that the difflculty in getting coal enough to load 
this vessel, which, in comparison with the extent of the traffic, was 
a very small amount, arose in some part from the fact that the 
shipper had not taken proper précautions to obtain cars seasonably. 

It is claimed that in this case the question of demurrage is strictly 
one of unliquidated damages. There is no doubt it is so, as there 
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was no stipulated demurrage. Again, it is cîaimed that fhere were 
no actual damages, because the vessel, if she had been loaded, could 
not hâve sailed sooner than she did, on account of a continued block- 
ade of the harbor by ice. The court directed this last proposition 
to be reargued, and has given it very careful considération. We 
think it is well proven that the Randall could not hâve gone to sea 
eooner than she did, except that possibly she might hâve been towed 
ont at a disproportionately large expense. Even this is not clear. 
Nor is it clear that the vessel could properly hâve thus risked her 
cargo. This brings us to thr question of law raised on this point. 
The libelees refer us to an expression of this court in Railroad Co. 
T. Church, 7 C. 0. A. 384, 58 Fed. 600, 602, as foUows: 

"As a gênerai rule, courts of admiralty hâve allowed the demurrage stipu- 
lated in contraeis of charter party and bills of lading. This would certainly 
be the rule unless the loss to the shipowner is shown to be less." 

But tnat, undoubtedly, referred only to the gênerai rule that an 
agreed rate of demurrage ordinarily controls the rate for a period of 
détention which the agreed rate does not cover, and to cases like 
The Gazelle, 2 W. Eob. Adm. 279, vi^here déductions were made be- 
cause the vessel in that particular case was free from certain usual 
port or voyage charges. The libelees cite no instance in which the 
rule claimed by them has ever been applied; yet there must hâve 
been an innumerable number of cases where, on account of adverse 
winds lasting for some time, existing where and while vessels were 
detalned for loading, it would hâve applied, if sound. The proposi- 
tion opens up an unlimited fleld, as there would seem to be at least 
equal i ison for permitting proof that the port of destination was so 
blockaded with ice that the vessel could not hâve arrived if she had 
sailed, or that adverse winds prevailed which would hâve obstructed 
her voyage. It thus illustrâtes that, inasmuch as courts cannot 
easily estimate ail the contingencies of navigation, therefore, in 
maritime matters, rusticum judicium is often given, and arbitrary 
rules often prevail. It is true, as claimed by the libelees, that there 
is in this case no express contract right, nor the strict obligations 
arising therefrom (Leggett, Charter Parties, 601) ; yet cargo owners 
loading a vessel hâve, in some sensé, the use of her while loading, and 
ought to pay for that use. ' Carv. Carr. by Sea (2d Ed.) §§ 630, 631, 
lays down the undoubted rule, by virtue of which, if the Randall had 
been unreasonably detatned by the charterers, and could easily hâve 
sailed during the early part of that détention, but had been also de- 
tain ed, after her lading was completed, because the harbor had be- 
come blockaded by ice during the latter part of her détention by the 
charterers, and because the blockade continued thereafter, she could 
not hâve recovered for this additional détention. To the same ef- 
fect is Abb. Shipp. (13th Ed.) 271, 274. Jones v. Adamson, 1 Exch. 
Div. 60, cited in Abb. Shipp., at pages 297 and 338, turns on a dif- 
férent principle. This illustrâtes the rusticum judicium to which 
we hâve referred, and also illustrâtes that propositions of the class 
of that under considération should not be permitted to be used to a 
vesseFs loss, as they cannot be availed of in her behalf. In Pringle 
T. MoUett, 6 Mees. & W. 80, 82, the charterers voluntarily paid into 
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court damages for a fèw days' détention under the circumstances of 
the case at bar; but the report does not show whether this was in 
accordance with maritime usages, or was merely precautionary, to 
avoid the risk of litigation over a comparatively small sum. Cases 
of collision are not exactly analogous; yet in a note to 2 Pritch. 
Adm. Dig. 1764, it appears that, on a claim for demurrage pref erred 
by the owners of a vessel which was windbound at the time of col- 
lision, the registrar and merchants refused to enter upon spécula- 
tions as to the probable delay in the ship's progress, even if no col- 
lision had occurred. This was not appealed to the court. 

On the whole, while the claim for détention sounds in damages, 
we think the charterers had the substantial use of the vessel while 
engaged in loading her, and ought to pay for it. Moreover, the prop- 
osition which the charterers présent is without précèdent, so far as 
we can discover; and, in view of the infinité variety of maritime con- 
tingencies aud possibilities, it invites us to a fleld of spéculation, in 
this and other probable cases, which the practical rules of the ad- 
miralty courts afe intended to avoid. We think the vessel is enti- 
tled to the équivalent of flve days' demurrage, at the rate stipulated 
between the parties for demurrage at the port of discharge. The 
decree of the district court is reversed, and the case remitted to 
that court for further proceedings in harmony with the opinion 
passed down this day, with costs for the libelant in both courts. 



j-ACIFIC MAIL STEAMSHIP CO. v. DUPRB. SAMB v. BE LIMA et al. 
SAME v. CALIFORNIA VINTAGE CO. SAME v. KOHLER et al. 

(District Court, S. D. New York. March 18, 1896.) 

ShIPPING — GENERAT, AVBUAGB ACT— PaBTICULAU IntBRESTS NOT SePARABLB. 

After a négligent stranding on a reef, the slilp was flooded, in order to 
steady her upon the rocks, to prevent pounding and conséquent breaking 
up of the ship, the ship was thereby saved and the voyage completed; 
the llbellant's caçks of wine having been assessed in gênerai average for 
the salvage opérations in getting ship and cargo off. Héld that the wine 
was bound to contribute, inasmuch as the aet of flooding was a gênerai 
average act, designed by the master for the saf ety of the whole adventure, 
and was successful in preventing the breaking up of the voyage. 

In Admiralty — General average. 

Wing, Putnam & Burlingham, for libellants. 
North, Ward & Wagstaff, for respondents. 
Wilmot T. Cox, for Appleton. 

BROWN, District Judge. The above actions were to recover 
against the respondents' cargo a gênerai average assessment arising 
out of the négligent stranding of the steamship City of Para, near 
Old Providence Island on May 17, 1888. The case has been several 
times before the Court; the last time upon claims for contribution 
similar to the présent, which were adjudged in favor of the libellant. 
See Pacific Mail SS. Co. v. New York, H. & E. Min. Co., 69 Fed. 414. 
The view of the Court upon the évidence there presented, is stated 
as follows; 
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"The flooding of the vessel was clearly a gênerai average act, done in the 
interests of the entire adventure, Including the specie. The damage to a por- 
tion of the cargo arose through this flooding.' Not only was the act of flooding 
a gênerai average act, but it was a part of the séries of measures contem- 
plated from the first for the préservation of ail the interests as far as possi- 
ble; and no séparation of interests was intended, nor was the voyage broken 
up." 

The défendants in the présent case were owners of wine in casks. 
The contention in their behalf is that the voluntary flooding of the 
ship hj the master after she had grounded upon the reef could not 
be of any possible beneflt to the défendants' part of the cargo ; that 
the object of the master in flooding the ship, as stated by him, was to 
steady her in order to prevent holes being knocked through her bot- 
tom, or her stern being carried away or plates ripped up; that had 
the vessel not been flooded, and had thèse injuries to the ship hap- 
pened, the vessel would hâve been flooded the same as was done by 
the master's voluntary act; so that this act of the master was done 
solely for the beneût of the ship, and consequently was not a gên- 
erai average act, which it is admitted must be an act done for the 
common beneflt of ship and cargo. 

This contention, however, fails to recognize properly one of the 
essential objects of the voluntai*y act of the flooding, viz., the préser- 
vation of the whole adventure from being broken up, which was there- 
by accomplished. The master states repeatedly that it was for the 
safety of ail concerned. ïïis expression on cross-examination "for 
the safety of the ship" was certainly not intended to mean the safety 
of the ship without the cargo. To knock out the stern, knock holes 
through the bottom, and to rip up the plates of an iron steamship 
would disable her from completing the voyage and break up the ad- 
venture. It is the master's right and duty to prevent such a dis- 
aster by ail reasonable means. In this case his effort was successf ul ; 
the adventure was preserved intact, the voyage conipleted, and the 
cargo brought by the ship to its destined port according to her con- 
tract. The défendants as owners of casks of wine not likely to be 
injured by the flooding of the ship, whether done voluntarily or 
through holes knocked in the bottom, are not entitled to separate 
their cargo from the gênerai adventure. Their lots upon the ship- 
ment are cast in with the rest, and until a séparation of interests is 
made, or the voyage is so near completion that in view of ail the 
circumstances a séparation is legally obligatory upon the master, 
the inquiry is not what particular act would be for the best interest 
of each particular part of the cargo separately, but what is best to 
be done to préserve the adventure as a whole, for the beneflt of the 
whole. In cases of disaster in distant and comparatively unfre- 
quented régions, it is aa a rule far more to the interests of cargo that 
the adventure shall be saved and the cargo brought home by the ship, 
rather than to allow the voyage to be broken up, with the risks, 
delays, expense of salvage and storage, and the chances and expenses 
of re-shipment, if re-shipment be possible; after ail which are paid, 
but little value may remain to the owner. The authority and duty 
of the master are based upon thèse considérations. In the présent 
case the master's act saved ail this cargo from the risks and expenses 
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attendant upon the breaking up of the adventure, and tlierefore, as 
it seems to me, falls within the gênerai raie. 

The charges in gênerai average are, therefore sustained. Decrees 
accordingly. 



THE ALVBNA. 

WELSH V. THE ALVENA. 

(District Court, S. D. New York. April 28, 1896.) 

Unseawokthikbss — SuGAR Cahgo — CoRKOsioK OF Iron Platbs — Cracks in 

CEMENT — InSUFFICIBNT INSPECTION— HaUTEK ACT. 

On a voyage froin Jamaica sugar cargo in tlie aft liold was damaged by 
sea water coming in tlirougti a small liole wliicli was made during tlie 
voyage in one of tlie bottom iron plates of tlie ship. Examination showed 
corrosion of the iron plate to a thin edge at tlie place of the hole, arising 
from the acid of sugar drainage and sea water, which obtained aceess to 
the inside of the plate through cracks in the 6-inch layer of Portland 
cernent. Défendant contended that the cracks, and the conséquent aceess 
of acid drainage and corrosion, arose from a blow against the outside of 
the plate during the voyage, aud invoked the Carriers' Act of Pebruary 
13, 1893, as a defence: Held (1) upon the facts that the cracks exlsted at 
the commencement of the voyage, and that the ship was in that respect 
unfit for a sugar cargo. (2) That if the Harter Act applied to such a de- 
fect, which is doubtful, due diligence in previous inspection was not 
shown, because the inspection was superflcial and insufflcient because 
not such as was likely to discover existing cracks in the cernent in that 
part of the hold. (3) That in default of such inspection, no weight could 
be given to the mère conjecture of an outside blow as the cause of the in- 
Jury. 

In Admiralty — Damage to sugar cargo. 

George A. Black, for libellants. 
Wheeler & Cortis, for respondent. 

BEOWN, District Judge. The above libel was flled to recover for 
loss and damage to a consignment of 2509 bags of Muscovado Sugar, 
shipped at Savanilla Mar, Jamaica, on board the steamship Alvena, 
on the 29th of Mareh, 1895, to be delivered at New York. The sugar 
was stowed in No. 3 hold aft of the engine-room bulkhead. 

The steamship left Kingston, Jamaica, for New York on April 3. 
At about 1 a. m. of April 8th, water was found rushing into No. 3 
hold, coming through a hole in the B strake, the second strake from 
the keel, on the starboard side of the bottom of the ship, immediately 
beneath the vertical man-hole entrance to the tunnel. The pumps 
were not at flrst able to cope with the influx of water, but after the 
water from No. 3 was let into the englue room and some jettison of 
cargo was made, they were able to do so. The vessel put into Nor- 
folk, which she reached about 11 p. m. of the 9th. Temporary repairs 

were made there, and the Yessel reached New York on April . 

A portion of defendant's sugar was damaged by the influx of water. 
It does not distinctiy appear whether any of the plaintiffs' sugar was 
jettisoned, or not. 

The évidence leaves no doubt that the hole in the bottom of the 
steamer was caused by the corrosive action of the sugar drainage 
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upon the iron plate of the steamer. This corrosive action is well 
understood. To prevent it, iron steamers intending to carry sugar 
cargoes hâve, as the Alvena in this case had, a layer of Portland 
cernent from five to six inches thick covering the entire bottom 
where sugar is expected to be stowed. It is necessary that this layer 
of cément be kept solid and free from cracks. The explanation of 
this accident, accepted by both sides, is that some crack or break in 
the cément permitted the sugar drainage to work through it so as to 
corrode the plate beneath. Examination of the hole showed that 
the cernent was gone in an oval space of about five inches by three at 
the bottom, and sloping upwards and outwards at an angle of about 
60°. The hole in the iron plate was of irregular ovate shape, nearly 
2J inches long, and nearly 1^ inches wide in the widest part. 
Around the margin of the hole the iron was eaten down to a very 
thin edge, and the corrosion extended in a less degree ail around 
about I of an inch back from the edge of the hole, at which distance 
from the edge the plate was again of the normal thickness of about 
half an inch. The sugar acid, therefore, had eaten ont a saucer-like 
excavation in the plate over an extent of nearly 5 inches in length by 
about 3 inches in breadth at the widest part. Except in the small 
space about the hole where the cément was gone, the cément was 
f ound to be in good condition. No radiating cracks were observed. 

The theory of the libellant is, that the cernent over the hole had 
become cracked or broken from some cause bef ore the voyage began, 
and that the ship was not properly inspected in that regard and was 
insufificient for the voyage. The theory of the défendant is, that the 
crack was caused by a blow during the voyage, on the outside of the 
iron plate underneath the place of the hole, and that the blow was of 
sufflcient violence to break or crack the cernent so as to admit the 
sugar acid. On the outside of the ship, from a point far forward of 
the hole, and running a little aft of it, there were indications of a 
number of récent sharp scratches going through fhe paint and turn- 
ing up slight ridges which remained fresh when the ship was ex- 
amined on the dry dock. There were no indentations in the plate, 
and no other évidences of any blow upon the outside. 

The libellant further contends that the pumps were not in proper 
condition for effective service when wanted, and that this defect con- 
tributed greatly to increase the damages. 

The défendant relies chiefly upon the provisions of the Carriers' 
Âct of February 13, 1893, commonly known as the "Harter Act." 
2 Supp. Rev. St. p. 81. That act provides that — 

"If the owner * * * shall exercise due diligence to make the said vessel 
in ail respects seawortliy and properly manned, equipped and supplied, neither 
the vessel, her owner or owners, agent or charterers shall become or be held 
responsible for damage or loss resulting from faults or errors in navigation, 
or in the management of said vessel." 

This act has been supposed to relieve the vessel from the consé- 
quences of ail latent defects in her construction, where "due dili- 
gence" has been used to make her perfect; and in the case of The 
Millie R. Bohannon, 64 Fed. 883, I stated that understanding of the 
act. See, also, The Silvia, 15 C. C. A. 302, 68 Fed. 230, 232. The 
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language af the 3rd section of the Act, however, extends only to 
"damage or loss resulting from faults or errors in narigation or in 
tlie management of the vessel" or "from dangers of tlie sea"; and it 
is at least doubtful whether any loss arising solely from a latent 
defect in tlie sliip and nbt through any fault, or error of navigation 
or management, is covered by the act. 

The requirement of "due diligence", however, is not satisfled hy 
the mère appointment of compétent persons to repair. Due dili- 
gence in repair and equipment must be exercised, in fact. The 
Mary L. Peters, 68 Fed. 919; The Flamborough, 69 Fed. 470. «ee 
The Rossmore [1895] 2 Q. B. 408. 

There is no question hère of latent defects in the structure of the 
ship, but only of due diligence in inspection, maintenance and re- 
pair; and the Harter Act does not establish any new rule of dili- 
gence as to either of those subjects. The obligations of due dili- 
gence to make the ship seaworthy are in ail respects the same as 
before the Act. 

As respects the pumps, it is plain, that if they were not in good 
order at the commencement of the voyage, the carriers' act would 
furnish no defence; since such defect must hâve arisen through 
lack of due diligence. But if their insufliciency, or lack of readi- 
ness at the time they were wanted, arose from causes occurring on 
the voyage, whether from the prior use of the pumps, or neglect to 
keep them in working condition, the latter négligence would belong 
to the management of the ship, and be expressly covered by the Har- 
ter Act. The Viola, 59 Fed. 632; Id., 60 Fed. 296; The Silvia, 64 
Fed. 607; afflrmed 15 0. G. A. 362, 68 Fed. 230. 

I do not think it necessary, however, to détermine the questions 
raised as to the condition or sufflciency of the pumps, upon which 
a good deal of évidence was taken ; because I am not satisfled that 
the ship has proved due diligence in the examination and inspection 
of the cément bottom, such as to show her to bave been in a reason- 
ably fit condition, i. e., seaworthy, for a sugar cargo, at the com- 
mencement of the voyage; nor is there any such évidence of a blow 
or other injivry during the voyage as to dispense with the necessity 
of that proof. It is, indeed, barely possible that the défendants' 
theory may be true; but the probability seems to me very small. 
It is not probable that a blow of any considérable violence upon the 
bottom of the ship could hâve occurred without its being known to 
anyone on board; and if it was known, the évidence of it would 
naturally hâve been produced. The scratches, whatever may havé 
caused them, do not seem to me to indicate any such blow ; nor can 
I understand how any objects which might make thèse slight 
scratches could crack the cernent inside, or how any blow would 
be sufflcient to crack the cément inside without leaving some inden- 
tations, or some marks upon the plate outside quite différent from 
those scratches. Nor does it seem to me that a cracking of the 
cément by a blow from the outside would be likely to be conflned to 
so small a spot at the bottom of the cernent with no wider extension, 
or radiating cracks above. 
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The theory of the défendant seems to me, therefore, merely tlie 
theory of a remote possibility. In other words, it is but conjecture 
only, without évidence of any actual facts to sustain it. That is not 
enough to dispense with proof of such. an inspection of the ship be- 
fore the commencement of the voyage as the nature of the case ad- 
mitted and required, in order to insure safe carriage of a sugar cargo. 

It is only after proof of due inspection, and the conséquent pre- 
sumption that the ship was sound at the beginning of the voyage, 
that the mère possibility or conjecture of such an outside blow can 
be accepted as the probable cause of the damage, rather than previ- 
ous cracks in the cément. The Edwin I. Morrison, 15.3 U. S. 199, 
213, 14 Sup. et 823; The Emma Johnson, 1 Spr. 527, Fed. Cas. No. 
4,465. The proof of inspection of the cément bottom in this case 
before the commencement of the voyage was of the most gênerai 
character. The cross-examination showed it was not such as was 
likely to discover any existing cracks in the cément at the place of 
this hole, though they might hâve been plain on actual examination. 
Pull inspection was not impracticable, though inconvénient in that 
part of the ship; and if the owners chose to make use of that part 
of the ship for sugar cargo, the inconvenience of careful examination 
of the bottom could not throw upon the cargo the risk of imperfec- 
tions in the cément. On the contrary, any such omission was at 
the ship's risk. The Edwin I. Morrison, ut supra, 

The very small place of corrosion where the cément was gone, and 
the lack of cracks in the cément around it, indicate to my mind the 
greater probability of a blow from above on the top of the cément. 
Such a blow would naturally resuit in a smaller break in the bottom 
of the cément than at the top, as this break was. Such a blow from 
the inside upon the top of the cernent would not naturally hâve oc- 
curred during the voyage, as the hole was immediately below the 
vertical manhole into the shaft tunnel, and was underneath the 
limbers. 

The reasonable conclusion, therefore, is that the cracks in the 
cément had arisen from something occurring before the commence- 
ment of this voyage, when the limbers were open ; and that the ac- 
cident arose from the lack of the necessary repair at the time the 
crack occurred, or of the requisite inspection afterwards. For such 
faults, the Harter Act, even upon the broadest construction of it, 
aflfords no exemption of liability; even though the corrosive action 
of sugar drainage was one of its "inhérent qualifies." For the ship 
was bound to the exercise of "due diligence" before the commence- 
ment of the voyage, to prevent the access of drainage to the iron 
plates. 

Decree for libellant, with costs. 
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THE ALLIANCA. 

THE SEGUKANCA. 

ÏHE ADVANCE. 

HUNTINGTON v. THE ALLIANCA, et al. 

(District Court, S. D. New York. October 14, 1805.) 

Shipping— Banker's Advances— Maritime and Equitablb Libn. 

Upon a furtlier référence to a Commissioner and liearing upon the Com- 
missioner's report as regards any équitable or maritime lien against tlie 
above vessels for banlier's advances as against the mortgagee of the ves- 
sels on the claims heretofore considered, (See Freights of The Kate, 63 
Fed. 707; The AUianca, Id. 726, G5 Fed. 24.5). Belâ, that no independent 
equity against the mortgagee was shown, and the rulings of the previoua 
cases were re-atHrmed. 

In Admiralty. 

Benedict & Benedict and Maxwell Evarts, for petitioners. 
Carter & Ledgard, Mr. Baylies, and W. W. Groodrich, for Atlantic 
Trust Go. 

BEOWN, District Judge. Tke principal reason for allowing a 
second référence in the above matter was to permit the petitioners 
to show dealings or circumstances, if there were any, as between 
them and the raortgage bond-holders, that might be suflicient to 
create an équitable right of priority as against the mortgage trustée, 
even though no lien upon the ships existed in the petitioner's favor. 
No dealings or circumstances of this kind hâve been shown, nor has 
any évidence been given différent from that previously before the 
Court, except a short re-examination of Mr. Babbidge, the Secretary, 
which adds nothing to the petitioner's previous case. 

Upon the urgent argument of counsel, however, I hâve re-examin- 
ed and re-considered the testimony, and re-examined the cases re- 
ferred to. I do not find in them any principles not previously con- 
sidered by me, and am unable to change the views previously ex- 
pressed. See Freights of The Kate, 63 Fed. 707; The Allianca, Id. 
726, 65 Fed. 245. 

It would not be useful to recount the additional arguments ad- 
dressed to the court concerning the matters of fact. Other con- 
sidérations, which the évidence sufïiciently shows, prevent any 
change in my previous flndings. 

The pétition is, therefore, dismissed. 
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SGHWAEZCHILD et al. v. NATIONAL STEAMSHIP 00. 

GOLBSMITH v. SAME. 

(District Court, S. D. New ïorli. April 28, 189G.) 

Bill of Ladikg— Saltagk Privit.egk— Damage to Salvok's Cakgo bt Delat 
— Unnecessaiîy Déviation — 1-îe« Adjudicata. 

Tlie clause in bills of ladiiig reserviug leave to "tow and assist ves- 
sels in ail situations," does net justify an unnecessary déviation in ren- 
dering a salvage service by going to a distant port, instead of to tbe one 
most reasonably accessible in tbe partieular circumstanees of tlie case: 
Held, tberefore, that tbe défendants' st<!auier America, after undertalîing 
tbe towage of tbe disabled steamer Hekla to Halil'ax, a near, safe, and 
reasonably sufflcient port, was not justified in taking ber to New Yorli, 
involving about three times tbe delay incident to towage to HaUfax; 
and that tbe défendants were tberefore liable for the dépréciation in tbe 
America's cargo of live cattle, and tbe fa 11 in market price during tbe 
additional deLay caused by towage to New ïork instead of to Halifax. 
Belif. also, that a previous dismissal of tbe libellants' pétition to partici- 
pa te in tbe libel for salvage, brought against the Hekla by the owners 
of tbe America, was not res adjudicata as respects the présent claim for 
damages. 

In Admiralty — Damages to Cattle — Salvage. 

Butler, Notman, Joline & Mynderse, for libellants. 
John Chetwood, for respondents. 

BEOWN, District Judge. (1) The previous decrees dismissing 
the pétitions of the above libellants upon their intervention in the 
salvage suit brought by the owners of the America against the 
Hekla (62 Fed. 941) cannot be treated as res adjudicata, as respects 
the above libels, inasrauch as the subject matter of the litigation is 
not the same. In the former pétitions the claim made was a right to 
participate in a salvage award, in a suit in rem against the Hekla, 
in which a lien upon that ship was an essential condition. In the 
présent libels the claims are for damages against the owners of the 
America, as carriers, for an alleged violation of their contract of 
carriage. 

(2) The libellants claim to hâve suflered damage through an un- 
necessary détention of their cargo of live cattle by the America in 
rendering a salvage service to the Hekla, by towing the Hekla to 
New York after she had once begun her towage towards Halifax, 
the nearest port; and that by this change the America unnecessa- 
rily greatly increased the damages to the libellants' cargo incident 
to a towage to Halifax, whicli it is clairaed is ail the salvage service 
that was reasonably necessary. The respondents justify under the 
stipulation in the bill of lading, giving the America leave to "tow 
and assist vcssels in ail situations." The proper construction of this 
clause, and the limitations to be put upon it, were considered in the 
case of The Wells City, 57 Fed. 317, 318, in this court, and on ap- 
peal in 10 G. C. A. 123, 61 Fed. 857, 859. The resuit of the discus- 
sion in the court of appeals, as indicated in the opinion delivered by 
Wallace, Circuit Judge, is tliat wliile such a gênerai privilège in the 
v.74i'.no.l — 17 
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Mil of lading is not to be construed to the extent of its literal scope 
when that would be inconsîstent with the carrier's contract, or de- 
feat its substantial objecta, and will not authorize any unnecessary 
déviation, it does authorize the salving vessel, "when in the ordinary 
course of the voyage she falls in with another in distress, to go to 
her assistance, and to tow her to such place of safety as under the 
particular circumstances of the case is most reasonably accessible." 
10 C. C. A. 125, 61 Fed. 859. 

In the présent case no other reason is disclosed for the déviation of 
the America from the course ârst taken for Halifax, to which port she 
had agreed to tow the Hekla, than that a considérable portion of 
the cargo of the Hekla was destined for the Chicago Exposition, 
and that New York was a more convenient port for the direct trans- 
portation of the cargo than Halifax, as well as more convenient for 
the Hekla's passengers. The distance to Halifax at the time when 
the America, after several hours towage, turned towards ISîew York, 
was about 300 miles; the distance to New York, about 668 miles. 
Halifax is a good and suflficient port of refuge, to which vessels like 
the Hekla, under similar circumstances, are frequently towed. It 
is well furnished with ail needed supplies and shipping facilities. 
Had the America gone to Halifax as at flrst agreed, on resuming 
her voyage thence to Deptford, she would hâve had but little farther 
distance to travel than from the point at which she undertook the 
salvage opération. The return to New York was a return to the port 
of departure, practically abandoning the current voyage and in- 
volving an additional distance of about 1336 miles instead of about 
350. The return to New York involved an actual delay in the de- 
livery of the cattle, beyond the ordinary time for arrivai at Dept- 
ford, of from 12 to 14 days ; whereas, if the vessel had gone to Hali- 
fax, the delay upon an average voyage would not hâve exceeded 
3 or 4 days, and the America would hâve arrived in abundant time 
for the regular market sale at Deptford on April 17th. The actual 
arrivai was only in time for the sale of April 27th, when the market 
price had decreased about five pence per stone of eight pounds. The 
respondents recovered for the salvage service to the Hekla and her 
cargo $30,000, besides the additional sum of $3,681.05 for expenses 
and disbursements in the salvage opération. 62 Ped. 941. 

There can be no doubt, I think, that the salvage award was very 
much increased in considération of the towage to New York, rather 
than to Halifax; nor that the motive of the America in returning to 
New York was the enhanced salvage award she would thereby ob- 
tain. The proof does not indicate any necessity for the long return 
to New York. It was a mère question of convenience, and of some 
possible expédition of the cargo on the one side, and the expectation 
of an increased award on the other. 

It cannot be contended that Halifax was not a reasonable port of 
refuge. Familiar usage, and the contract originally made between 
the America and the Hekla to go to that port, are sufficient proof 
on this point. That was the port that was "most reasonably accessi- 
Me," as it seems to me, within the ruling of the court of appeal in 
The Wells City, supra. 
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The déviation from that port was neither necessary nor within 
the objects intended to be seciired by the clause in the bill ol lading 
above referred to. It is essentially unjust that such a déviation 
should be upheld at the expense of the cargo when it is not necessary 
to the safety of ship and passengers, but is merely for their con- 
venience and the increased profit of the salvor. The damages actu- 
ally sustained by the cargo beyond that incident to towage to Hali- 
fax should, therefore, be allowed. 

(3) The stipulation in this case that the limit of liability of the 
shipowner should "not exceed one pound sterling in respect to 
each animal shipped" is not a stipulation that can be brought with- 
in the principle of the case of Hart v. Railroad Co., 112 U. S. 
331, 5 Sup. et. 151. This stipulation is not, like that, an agreed 
valuation put upon the article carried. The amount of one pound 
sterling was hère less than the freight paid in advance. It can- 
not be upheld as a reasonable stipulation in liquidation of dam- 
ages. Calderon v. Steamship Co., 16 C. C. A. 332, 69 Fed. 574, af- 
ârming 64 Fed. 874. It does not purport to hâve any such object. 
It is a mère stipulation that the carrier shall not be liable beyond a 
certain small sum. See Primrose v. Telegraph Co., 154 U. S. 1, 14 
Sup. et. 1098. As against négligence of the carrier, the invalidity 
of such a stipulation has been adjudged in Scruggs v. Eailroad Co., 
18 Fed. 318, and Eells v. Kailway Co., 52 Fed. 903. It is equally 
invalid as against an intentional déviation, or what is in légal effect 
the same thing, an unnecessary and unjustiflable extension of a 
salvage service. 

The libellants are entitled to decrees for the détérioration caused 
by this unnecessary delay to the cattle themselves, and also for the 
fall in market price after April 16th (Railroad Co. v. Estill, 147 U. 
S. 591, 616, 13 Sup. et. 444; The Caledonia, 157 U. S. 124, 139, 15 
Sup. et. 537, afarming 43 Fed. 681, 50 Fed. 567), by which time at 
least the America would ordinarily hâve arrived froni Halifax. If 
the parties cannot agrée upon the amount, a référence may be taken 
for the purpose. 

Decrees accordingly. 
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NEW ORLEANS, B. R. M. & 0. A. STEAMSHIP CO., Limited, v. WELTZIN 

et al. 

(Circuit Court of Appeals, Pifth Circuit. February 17, 1896.) 

No. 419. 

1. Salvagb Compensation — Elbmbnts of Computation. 

The exact value of property saved, where large, is but a minor élément In 
Computing salvage, and, as it increases, the rate per cent, given is rapidly 
reduced. It is compensation for actual service rendered, and a reasonable 
gratulty for the beneflt of commerce, that is contemplated, and not a fixed 
percentage of the property saved. The Rita, 10 C. C. A. 629, 62 B''ed. 764, 
followed. 
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S. Samb. 

An atcard of $2,216.66% to a steamer for towing, under favorable con- 
ditions, a disabled steamer from a point in the Caribbean Sea, near tbe 
Island of Cozumel, about 520 miles, to the moutb of tbe Mississippi, hdd 
abundantly sutHcient, it appearing tbat tbe service occupied about two 
and a balf days, and delayed tbe salving vessel about 12 or 14 bours on 
her trlp to New Orléans, and tbat ber value was about $100,000, and tbat 
of her cargo $8,600, wbile the salved steamer was worth $25,000, and her 
cargo $1,500. 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana. 

This was a libel iu rem by the New Orléans, Belize Royal Mail 
& Central American Steamship Company, Limited, against the 
steamship Gambetta, Hjalmar Weltzin and others, claimants, to re- 
cover for salvage services rendered by libelant's steamer Breakwa- 
ter. The district court rendered a decree awarding salvage in the 
sum of $2,216.66f, and the libelant appealed, claiming that the 
amount was insufflcient. 

J. Ward Gnrley, for appellant. 
Horace L. Dufour, for appellees. 

Beforè PARDEE and McCORMICK, Circuit Judges, and BOAR- 
MAN, District Judge. 

BOARMAN, District Judge. Libelant claims salvage compensa- 
tion in the sum of |6,000 for rescuing défendant steamship Gambetta 
from a point in the Caribbean Sea, near to the Island of Cozumel, 
and for towing her from that point to the mouth of the Mississippi 
river, a distance of about 520 miles. The évidence shows that the 
steamer Breakwater, while on her voyage from New Orléans to the 
port of Belize, observed the Gambetta, lying outside of, and a few 
miles distant from, the usual track of vessels, flying distress signais; 
that she was disabled so that she could not rescue herself from the 
situation she was then in by the use of her steam power; that the 
Breakwater, on going to the steamer Gambetta, was engagea by the 
captain thereof to tow her to the mouth of the Mississippi river; that 
the Breakwater proceeded on her voyage to the port of Belize, and, 
after having there discharged her outward cargo, and having taken 
on her freight, ecc, for New Orléans, on returning to the Gambetta, 
she found her but little, if at ail, imperiled by her conditions, im- 
médiate surroundings, etc., and that, having made fast to her, pro- 
ceeded on her return voyage, with said vessel in tow, at 12:15 p. m. 
on May 12th, and reached the mouth of th3 Mississippi river safely 
on May 14, 1894, at 6:4a p. m., and left the said steamship Gambetta 
safely anchored at Port Eads at 7:45 p. m. on said 14th day of May; 
that the Breakwater's in ward voyage was made under favorable con- 
ditions of wind and sea, and she was delayed about 12 or 14 hours 
in conséquence of the tow. The value of the Breakwater was about 
$100,000, and cargo |8,600. The value of the Gambetta, when deliv- 
ered by her salvors, was about |2o,000, and her cargo |1,500. 

In The Rita, 10 C. C. A. 629, 62 Ped. 764, this court sums up the 
several considérations to be observed in determining the amount of 
a salvage award: 
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"TJie exact value of the property saved, -where lavfte, is but a minor eknnent 
in computin.g salrage, and, as it increases, the rate per cent, triven is rapidly 
reduoed. It is a compensation for actual service rendered. and a reasonable 
gratuity for tlie benetit ot coinnierce, tliat is coutemplated, and not a fixed 
percentuge of the property saved." 

In Miirpby v. Tlie Suliote, û Fed. 100, Justice Bradley said: 

"The arnonnt of salvage tliat ought to be allowed for the services performed 
dépends iipon several considérations; as, first, tbe extent and danger of tiie 
services; secondly, the risk to whicli the vtssel and other property employed 
in the service were exixjsed; tl;ird!y. the value of the prop(!rty saved, and 
the risk of destruction by whieh it was imperiled." 

In The Sandringliam, 10 Fed. 556: 

"Tlie amount awarded as salvage eomjjrises two éléments, viz. adéquate ré- 
munération, and a bounty given to encourage siniilar exertions in future 
cases; the relative amotmt to dépend on the spécial facts and nierits of each 
case." See cases cited tlierein. 

We hâve carefully examined the évidence in this case, and, apply- 
ing the rules of hiw quoted above, we find that the services per- 
formed by the libehint were a lovv order of salvage, and that the 
award made in tbe district court is an abundantly sufîident allow- 
ance for such services as weve rendered by libelant. ïhe decree of 
the district court is athnoed. 



OCCIDENTAL & O. S. S. CO. v. SMITH et al. (two cases). 

(Circuit Court of Appeals, Xintli Circuit. B^ebruary 10. 189-G.) 

Nos. 191, 192. 

1. COLT.ISION— Steametîs IN CnA^ NF.T.-~Fo(;. 

The steamship O., entering the Bay of San Francisco in a thick fog, 
coUided with the st(;amer C. in the narrowest part of the Golden Gâte, 
whi(!h is abotit seven-eighths of a mile M-i<le. The C. was coming out 
of tlie bay, and was struck on her port bow by the bovv of the O., wliich 
penetrated nearly 10 feet. It was (rlaimed by the O. that sbe was pro- 
ceeding "dead slow" near the northern shore, giviug prop(>r fog signais; 
that she saw the C. half a mile distant, '2.\'., points on her starboard bow, 
and signaled an intention to go to port, which was assented to; btit that 
the C, instead of going to port, turned in the opposite direction, where- 
upon the O. put her engines fu)l speed astern, stopping her headv/ay before 
collision. Uchi, on a lihel for caiising the deatli of certain passengers 
on the C, that if the claim that the 0. was near the north shore, and that 
the collision occurred consideraMy north.ward of mid-channel was true, 
then, if tl)e C. also was north of niid-channel, the vessels, on lirst perceiv- 
ing each other, niust liave been head on, or iieariy so, aiid that the O. 
consetiuently assumed ail ris-les of collision in signaling tliat she would go 
to port, contraiT to rule 15 of the international régulations, wliicli requires 
the vessels to pass port to port; and that, if the vessels were not nearly 
end on, they niust hâve been on crossing courses, the O. haviiig the C. 
on her starboard side, and being bound by rule 10 to ke<!p out of her way. 

2. Same. 

llcM, ftirther, upon the évidence as to t!ie distances traversed, and 
especially from the force of the blow, that the O. must hâve been run- 
ning over 10 knots an hour. and that the coJlision took place near mid- 
chamiel; that the failurc of the C. to go to port was due to the tide rip, 
which hère sets northward across the channel to about midway thereoî; 
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and that the O. was in fault for not reversing as soon as slie percelved that 
the C. was not answering her helm, and for falling to tsike into consid- 
ération the influence of tlie tide rip, wljicli sbe Isnew to exist. 61 Fed. 
338, affirmed. 

8. Same— Steamers in Nabro-w Channels. 

Steamers entering the Golden Gâte into the Bay of San Francisco are 
subject to rule 25 of the International Code, which requires steam vessels 
in uarrow channels to keep on that side of the fairway which lies on their 
starboard side, and an alleged custom by which large vessels take the 
north side in entering, is bad in principle and contrary to law, and afCords 
no ground for exempting a vessel from liabilities incurred by disregard- 
ing the rule. 

Appeals from the District Court of the United States for the 
Northern District of California. 

The history and facts of thèse cases are given in the opinion of 
the district judge (61 Fed. 338) as follows: 

"On the morning of August 22, 1888, between 9 and 10 o'clock, a collision 
took place in the entrance of the Bay of San Francisco between the steam- 
ships Oceanic and City of Ohester. The latter vessel was sunk, and became 
a total loss, and several passengers on board of her lost their lives. Among 
those were Henry Smith and his daughter, Myrta Smith. Two actions were 
instituted in this court against the Occidental & Orientai Steamship Com- 
pany and the Pacific Coast Steamship Company, owners, pro hac vice, of the 
Oceanic and City of Chester, respectively, as co-defendants, to recover dam- 
ages for the death of thèse two persons,— one of the suits being brought 
under section 377 of the Code of Civil Procédure of the state of California 
by Eliza A. Smith, as adminlstratrix of the estate of the deoeased Henry 
Smith, for herself and on behalf of Henry F. Smith and George 0. Smith, 
infants and children of the deceased, as their guardian, praying judgment 
for the sum of $75,275; the other suit being brought under section 37C of the 
same Code, also by Bliza A. Smith, to recover damages for the death of 
Myrta Smith, an infant daughter of this plaintiff, in the sum of $20,000. 
Thèse actions were brought originally with a view to the plaintitïs availing 
themselves of such common-law remedy as this court could afford by virtue 
of thé judiciary act; but by a stipulation entered into by the parties, and 
filed September 7, 1893, it was agreed that thèse two actions were admiralty 
causes in personam, and should be treated as such. ïhe causes were there- 
upon transferred from the common law to the admiralty side of the court; 
ail objections and exceptions to the form of such proceeding, or of any pro- 
ceeding prior thereto, as not being in accordance with the admiralty rules and 
practice of this court, being expressly waived. It was further stipulated 
in open court that the two causes should be Consolidated for the purpose of 
trial, and that separate judgments might be awarded in the cases. On the 
Ist of September, 1890, the Pacific Coast Steamship Company, as charterer 
and lessee of the City of Chester, filed a pétition in this court for a limita- 
tion of its liability under sections 4282-4289, Rev. St. U. S. Thereafter 
such proceedings were had that a decree was entered, giving the Pacific 
Coast Steamship Company the beneflt of a limitation of its liability, and 
flxing the extent of such liability at $75, — the appraised value of a small 
boat saved from the wreck of the City of Chester. In view of this fact, tha 
libelants, on November 9, 1892, dismissed their action as to the Pacific Coast 
Steamship Company, and thereupon the liability of the City of Chester was 
eliminated from the case. * * * The Oceanic Is a four-masted steamer of 
3,808 tons register, with a length of 438 feet, a beam of 40% f eet, and a draught 
of 25 feet. She had been engaged in making voyages between the port of 
San Francisco and the ports of Hong Kong and Yokohama. She was thor- 
oughly equipped and appareled, completely ofilcered and manned, and in 
every respect a staunch and seaworthy vessel. On the morning of the col- 
lision she was entering the harbor of San Francisco, having just returned 
from one of her perlodieal trips to China and Japan. She carried, in addi- 
tion to her cargo, about 1,000 passengers. She was leased by the White 
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star Company to the Occidental & Oriental Steamship Company. The City 
of Chester was a steamship leased to and operated by the Pacific Ooast 
Steamship Company. She was used in the coasting trade, and at the time 
was running between thls port and that of Eurêka, in this state. She had a 
gross tonnage of about 1,100 tons, and a net tonnage of about 860 tons; was 
about 205 feet in length, 32 feet in beam, and 16 feet in depth. On the mom- 
ing of the collision she was just proceeding on one of her regular trips, 
laden with freight and passengers, and was making her way ont of this port. 
* * * The collision took place between half past 9 and a quarter of 10 on 
the moming of August 22, 1888, at the inner entrance to San Francisco Bay, 
known as 'Golden Gâte Channel.' Xt occurred at some point between Fort 
Point and the land oppasite, known as 'Lime Point.' The précise locality, 
owing to the fog then prevailing, and the conflicting testimony on that point, 
Is somewhat involved in doubt, and can only be determined approximately. 
For a better understanding of the locality, and the movements of the two 
vessels, référence may be had to the accompanying map: 
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"The widtli of tlie cliannel whore tlie collision took place Is stated to be 
about seven-eigliths of a nautical mile, or, by ehart measurement, about 
5,200 feet. It is the narrowe-ït point in the chaûnel, and tbe whole body of 
water is navigable, almost from shore to shore. ïhe sea, on that morning, 
was calm. ïlie tide was flood. The pilot on the Oeeanic fixes low water at 
6:15 in the morning. Ferdinand AVestdahl, of the coast and geodetic survey, 
fixes low wa:ter, by the tide tables, a little earlier,— 5:33. The différence 
is Immaterial. At the tlme of the collision the flood tide liad been runnlng 
in for about three hours and a half, or nearly four hours. The testiniony 
shows that in entering the channel the young flood tide makes on along the 
south shore, striking the land .lust outside of Fort Point, and from there 
deflects, and sheers off across tiie channel, nearly due north, towards Lime 
Point, ùntil it reaches about mid-ehannel,— sometimes beyond it, dépend iug 
upon the force of the current,— where it résumes the same course as the true 
tide coming in mid-channel. The évidence shows that there is a tide rip of 
considérable force from Fort Point to mid-channel, deflecting the course 
of vessels entering it, and making it necessary that in crossing the current 
outward they should starboard their helms, to make the rip and préserve 
their courses." 

After a full and complète analj^sis of the évidence, the considéra- 
tion of the statutes and rules of navigation, and review of adjndged 
cases of similar kind, the opinion of the district judge gives the con- 
clusion arrived at as foUows: 

"In View of thèse established rules of navigation, the conclusion is reached 
that the Oeeanic was at fault in lier movements, and failing to use ordinary 
care in attempting to pass the City of Ghester, and slie is mutually respon- 
sible with the City of Chester for the damages resulting from the collision." 

In accordance vs'ith the opinion of the court, decrees were entered 
in the case of Henry P. Smith et al. v. Occidental & Oriental S. S. 
Co. in favor of the libelants for f 10,000 and costs, and in the case of 
Eliza A. Smith v. Occidental & Oriental S. S. Co. in favor of the 
libelant for $1,000 and costs; and in each case the Occidental & 
Oriental S. S. Co. appealed. 

W. H. L. Barnes and Frank Shay, for appellant. 
Clinton M. White and Wm. H. Cobb, for appellees. 

Before GILBERT, Circuit Judge, and HANFOED and HAW- 
LEY, District Judges. 

HANFORD, District Judge (after stating the facts). The appel- 
lant contends for the reversai of the decrees upon the ground that, 
in order to make ont a case against the Oeeanic, it was incombent 
upon the plaintiff to prove by a prépondérance of the évidence the 
commission of some act which should not hâve been committed, or 
the omission of some duty which should hâve been performed, and 
which act of commission or omission on tlie part of the Oeeanic 
was the direct or approximate cause of the injury complained of; 
and that there was a total failure to introduce such proof, there 
being no proof whatever showing négligence in the conduct of the 
Oeeanic. It is insisted that as the Oeeanic entered the Golden Gâte 
its offlcers and crew were at their proper stations; that an officient 
lookout was kept, and proper discipline maintained; that the Oeeanic 
was in ail respects found and equipped in the most complète manner, 
and was under perfect command; that the proper fog signal was 
given, and had been given by blasts of the steam whistle sounding 
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at intervais of less than a minute for several hours preceding the 
collision; that for a considérable time preceding the collision the 
speed of the Oceanic had been moderate, running from half speed 
to slow, dead slow, and with several stops, and for 11 minutes pre- 
ceding the collision her speed had been dead slow, with only sufû- 
cient movement of her engines to maintain steerage way; that the 
master and pilot of the Oceanic saw the Chester through the fog at 
a distance of half a mile, 2| points off the starboard bow of the 
Oceanic; that the Chester was moving at fuU speed; that the Oce- 
anic immediately sounded two blasts of the steam whistle, indicating 
her purpose to go to port and pass on the starboard side, and at 
the same time the helm of the Oceanic was put hard a-starboard; 
that the master of the Chester answered said signal with two blasts 
of the steam whistle, which meant that the Oceanic's signal was un- 
derstood, and that the Chester assented, and would act accordingly; 
that in a short interval the same signais were again interchanged ; 
that, if the Chester had acted according to the signais given and re- 
sponded to, the vessels would hâve passed each other safely; that 
after the second interchange of signais the master of the Oceanic 
observed that the Chester did not go to port pur suant to her signal, 
but turned in the opposite direction ; he then instantly ordered the en- 
gines of his vessel to be put to full speed astern, and the order was 
immediately obeyed; that said order was given and obeyed about 
two minutes bef ore the collision occurred ; that at the time of the col- 
lision the Oceanic's headway had been stonned, and she was begin- 
ning to move backward; that the Chester swung around and struek 
the prow of the Oceanic, and was so injured by force of the blow that 
she sank. 

An important fact established by uncontradicted testimony is the 
fact that the flood tide, entering San Francisco harbor, makes in 
along the south shore, striking the land just outside of Ft. Point, 
and from there deflects and sets with a strong current nearly due 
north towards Lime Point until it reaches about mid-channel, where 
it turns, taking a straight course into San Francisco Bay. The nar- 
rowest part of the entrance to San Francisco Bay is between Ft. 
Point and Lime Point, and this current setting northward from Ft. 
Point when the tide is flooding croates a tide rip rendering naviga- 
tion across it extremely diflicult. A vessel outward bound, upon 
striking the tide rip, is liable to be defiected from her course and 
slewed to starboard by force of the current. Another fact is that 
the collision occurred somewhere between Ft. Point and Lime Point. 
As the City of Chester, after signaling that she would go to port, 
behaved exactly as she would if caught by the tide rip, it is natural 
to infer that the vessels, at the time of signaling to each other, were 
both on the south side of mid-channel; and, as the flrst signal was 
given by the Oceanic, counsel for the appellant hâve labored to 
convince the court that in entering the Oceanic hugged the north 
shore, and that the collision actually occurred a considérable dis- 
tance to the northward of mid-channel. To illustrate the testimony 
and indicate the course of the Oceanic from a point two miles out- 



266 



74 FEDERAL RBPOETBR. 



side of Point Bonita and the place o£ the collision, the. accompany- 
ing map was introduced by the appellant : 

The course of the Oceanic from the océan outside the headlands 
to the place of the collision near Lime Point, is indieated on this 
map by a straight black Une, and the course of the City of Ohester 
by the black line curving to the point of meeting the Oceanic, and the 
sweep of the tide around Ft. Point is indieated by the curving black 
lines. The course of the Oceanic as indieated by this diagram was 
changed when oiï Point Bonita, from N. E. by E. to A'. E. ^ E., tak- 
ing her across the channel and across the course of outward-bound 
vessels. If the court should ând as a fact that the course of the 
Oceanic in entering, and her position at the time of coming in sight 
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of the City of Cliester, were as claimed by tlie appellaiit, sucli flad- 
ing would not exculpate the Oceanic, unless tlie position of tlie 
Chester was soiith of mid-channel ; for if, at the time of giving pass- 
ing signais, both vessels were near mid-cliannel, or if the positions 
and courses of the two vessels made it necessary for them to pass 
each otlier in the narrows, and on the same sidë of mid-channel, the 
law of the road reciuired each to turn to the right, so as to pass 
each other port to port. And the Oceanic, in taking the initiative 
bj signaling to j)ass on the starboard hand, assumed the risli of ail 
conséquences. If both vessels were north of mid-channel, in that 
comparatively narrow passageway, they mnst liave appeared to 
each other at a distance of hait a mile to hâve been approaching each 
other end on, or nearly so. Each ves6-el -was therefore required, by 
article 15 of the revised international rules and régulations for pre- 
venting collisions at sea, adopted by act of congress of March 3, 
1885 (23 Stat. 438-441), to alter her course to starboard, so as to pass 
on the port side of the other. If, however, they were not meeting 
end on, or nearly so, then necessarily the two vessels v/ere on cross- 
ing courses, and the Oceanic had the Chester on her starboard side, 
and it was made her duty, by article 16, to keep out of the way of the 
other vessel, and failure to do so in view of thé claim made on her be- 
half that she was offlcered, manned, and equipped in the most per- 
fect and complète manner, and under perfect command, was inex- 
cusable. The position in which the witnesses for the appellant place 
the Oceanic, hugging the north shore, proves too much, for the col- 
lision could not hâve occurred without fault on the part of her of- 
ficers. Unless the City of Chester, frora a position southward a suffi- 
cient distance to justify passing under a starboard helni, changed 
her course, and crossed the channel, she could not hâve swung side- 
ways against the bow of the Oceanic, as counsel for the appellant 
would hâve us believe. This theory is contrary to the évidence, 
and wholly unreasonable. There is no probability that the Chester 
threw herself across the bow of the Oceanic, unless she was deflected 
from her course by the tide rip, and according to the testimony the 
current would not hâve suflflcient force to hâve caused the misad- 
venture so far north of mid-channel, as the witnesses for the appel- 
lant hâve located her. We consider, therefore, that the district court 
wae right in finding that the place of the collision was near mid- 
channel, and, if it were not so, the appellant would fare no better 
in the resuit. This court might well affirm the decrees of the dis- 
trict court for the reasons given in the opinion of the district judge. 
We hâve deemed it proper, however, in view of the earnest manner 
hi which able counsel hâve presented the cause for the appellant, 
to give careful attention to the évidence and ail the facts appearing 
in the record, and, having done so, we hâve, nevertheless, been led 
to the same conclusion as that announced by the district court. 

This case affords an opportunity which should not be lost for em- 
phasizing another important rule for preventing collisions, which 
must be observed by navigators. This is found in article 21 of the 
international rules, above referred to, and article 25 of the act of 
Angust 19, 1890 (1 Supp. Rev. St. [2d Ed.] 781-788), which reads as 
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foUows: "In narrow channels every steam vessel shall, wlien ît is 
safe and practicable, keep to tliat side of the fair way or mid- 
channel which lies on the starboard side of such vessel." The stat- 
utes of California contain a similar provision, to which référence was 
made in the opinion of the district jndge. This rule was v olated 
by the Oceanic in entering the Golden Gâte on the occasion of the 
disaster involved in thèse suits, and the only excuse olïered for tak- 
ing the north side is that it is customary for large vessels in enter- 
ing to take the north side. We cannot find in the testimony or ar- 
gument of counsel any attempt to give a reason for the alleged cus- 
tom, and, if it be true that there is such a custom, it is bad in prin- 
ciple, and contrary to law, and the courts will not recognize it as 
affording any ground for exempting a vessel from liabilities incurred 
by disregarding the law. The Victory, 15 C. 0. A. 490, 68 Fed. 395; 
The Britannia, 153 U. S. 130, 14 Sup. Ct. 795. The decrees o^ the 
district court are afflrmed, and the causes remanded for further pro- 
ceedings in accordance with this opinion. 



THE ALENE. 

HALL V. THE ALENE. 

(District Court, S. D. New York. April 27, 1896.) 

Collision— Steam and Sail— Fog— Scuoonkk's Change of Course— Conflict 
OF Evidence — Possible Navigation — Rbversinq— Stopping Power. 

Tlie schooner H., close-lmuled, heading about N. by W. on lier starboard 
tack, and bound for New York, came in collision offl Cape Henry with the 
steamship A., lieading south. There was moderate fog. The steamer, 
hearing the schooner's fog horn apparently broadening off on her port bow, 
ported. Soon after the schooner camé in slght, when apparently about 
1,500 feet distant, and she was scen to be crossing ahead of the steanier's 
course, whereupon the steamer's helm was put hard-a-starboard, and so 
continued until collision. The steamer slowed and reversed; she claimed 
that the schooner when from 500 to 800 feet distant luffed so as to bring 
her port side against the steamer's sitem. The schooner contended that 
there was no change in her course. Both agreed that the angle of c-oUi- 
sion was from 5 to 8 points: Held (1) upon an analysis of the navigation, 
that from the admitted bearings of the vessels when first seen, and the 
angle of collision, there must hâve been a change of course as contended 
by the steamer; (2) that the collision would hâve been avoided but for 
this change of course; (3) that the steamer reversed as soon as this change 
was apparent, and was without fault, some unverifled estimâtes of her 
stopping power being disoredited. 

In Admiralty — Collision. 

Wilcox, Adams & Green, for libellants. 
Wheeler & Cortis, for claimants. 

BROWN, District Judge. The above libel was flled by the own- 
ers of the three-masted schooner John W. Hall, against the steam- 
ship Alêne to recover the damages for the loss of the schooner 
through a collision with the Alêne at about 2 p. m. of May 5, 1895, 
at sea about 140 miles west of Cape Henry. The schooner sank a 
few minutes after the collision and became a total loss. 
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The steamer was an iron screw propeller about 320 feet long, 
bound from New York for the West Indies, and until a few moments 
before the collision was upon a course heading south. The schooner 
was bound for New York, and was sailing close-hauled on the star- 
board tack, with the wlnd from the northeast, and heading about 
north by west. There was some fog during the half hour before col- 
lision, and the steamer sounded her fog whistles regularly. On hear- 
ing thèse whistles the schooner gave a fog signal of a single blast, 
indicating under the international rules, that she was on the star- 
board tack. Her whistle was heard and located by those on the 
steamer as a little upon their port bow. A second signal, heard after- 
wards, seemed somewhat broader ofl the port bow, and thereupon 
the master who had just corne upon the bridge ordered the helm 
of the steamer to be ported. Very soon afterwards, and as it is 
claimed before the port wheel had turned the steamer's head to 
starboard, the schooner came in sight, apparently about 1,500 feet 
distant, and from half a point to a point on the steamer's port bow, 
and she was seen to be on the starboard tack, crossing the steamer's 
course. The helm was immediately ordered and put hard-a-star- 
board, the steamer's bow swung to port, and she would hâve passed 
well clear of the schooner to the eastward, as her offlcers claim, had 
not the schooner when from 500 to 800 feet distant luffed, on seeing 
which, the steamer reversed full speed, but too late to avoid run- 
ning into her port side. 

The two vessels came together, as ail agrée, at a very considérable 
angle, viz., from 5 to 8 points between their bows. The steamer's 
bow ran about half way through the schooner, held her fast for a few 
minutes, after which the schooner dropped away and sank. Her 
crew was saved. ITie full speed of the steamer was 12 knots, but 
under reduced steam, according to her oflficers' testimony, she was 
making only about 9 knots per hour until the fog signal of the 
schooner was heard, when she was put at half speed, bringing her 
speed down to 5 or 5J knots, until her engines were reversed, prob- 
ably about a minute and a half before collision. 

The men on board the schooner strenuously deny any change of 
course, and a ver that the steamer, when flrst seen, was about a point 
on the schooner's starboard bow and heading for the schooner's star- 
board bow; that she then seemed to change her course somewhat to 
the westward across the schooner's course; but that ail at once she 
seemed to whirl around to port and head directly for the schooner 
and kept so until collision. The wind was light from the northeast, 
and according to the schooner's testimony, she was sailing about 
north by west, and making only about 2 knots an hour. 

The chief issue in the case is whether the schooner did or did not 
change her course. Upon this issue I am obliged to iind in the 
steamer's favor. Ail the witnesses agrée that the angle of collision 
between the bows was from 5 to 8 points. Assuming this angle to 
be but 6 points, it would be impossible to bring thèse vessels into colli- 
sion at any such angle from the positions in which both sides place 
thèse vessels, without a luff of several points by the schooner. The 
positions which the witnesses from the two vessels assign to each 
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other when flrst seen, aiïd their headings, are almost identical. Tlie 
steamer, being about a point on the schooner's starboard bow, while 
the schooner was heading about north by west, nnist hâve been in a 
position almost due north from the schooner. The steamer was head- 
ing due south. She would be pointing, therefore, for the schooner's 
bow, as the latter allèges, and the schooner's starboard side would 
be visible to the steamer as the latter asserts. It is probable that 
the steamer would be seen from the schooner somewhat before the 
schooner could be seen from the steamer. The change of the steam- 
er's heading somewhat to the westward is such as would naturally 
be produeed by the steamer's port wheel, before the schooner be- 
came visible to the steamer. The steamer's witnesses, indeed, say 
she could not hâve changed her heading under this port wheel. But 
as a change by the steamer was observed sufflcient to lead the mate 
of the schooner to call ont: "She has cleared us; it is ail right, 
sir; he sees us and is keeping away," I think some change was in 
fact made under this port wheel, and was the one referred to by 
the mate. But the moment the schooner came in view, and her star- 
board tack was observed, the steamer's wheel was put hard-a-star- 
board and was so kept until collision. On drawing a plot of the 
navigation of the vessels backwards from the time of collision, if 
their bows are placed in collision at an angle of 6 points, with the 
schooner heading north by west as the schooner's witnesses contend, 
it will be seen that the steamer at collision must hâve been head- 
ing east by south; and, supposing her to hâve made one point to 
the westward under her port helm, it is évident that if the schooner 
kept her course the steamer must hâve swung 8 points to port to 
make an angle of 6 points with the schooner at collision after star- 
boarding her helm. But if the curve of her course in making a 
change of 8 points be drawn upon any practicable radius, whether 
that radius be 500 feet, as Captain Sampson thought was possible for 
the Adirondack (though I wholly discrédit this opinion), or whether 
the radius be taken at the more probable length of 1,000 feet, which 
is much more nearly in accord with authenticated observations on 
similar vessels (White, Nav. Arch. 630, 637; The Lepanto, 21 Fed. 
664; The Aurania, 29 Fed. 122, note; The Normandie, 43 Fed. 159, 
note), it will be seen that the position of the steamer when she star- 
boarded her helm must hâve been from 300 to 750 féet clear to the 
westward of the Une of the schooner's course; that the schooner 
must hâve been at that time about 3 points otf the steamer's port 
bow, while the steamer would be at least a point off the schooner's 
port bow, and altogether clear of her. Such a relative situation of 
the vessels is not only totally diiïerent from the situation sworn to 
by both, but it would be a situation calling for no maueuvers what- 
soever, since the vessels would be plainly clear of each other, and the 
allégea maneuvers of the steamer would be incredible. 

So, on the other hand, if the vessels be placed in the relative posi- 
tions testifled to when ûrst seen, i. e., the steamer at a point repre- 
senting about 1,500 feet due north from the schooner, aUd heading 
south by west (allowing a change of one point under her port wheel), 
while the schooner is heading north by west, and the curve of the 
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steamer's course be drawn as before, wliether upon a radius of 500 
feet or of 1,000 feet, it is obvious tbat in less than a minute and a 
half after her helm was starboarded the steamer would hâve turned 
to the eastward enough to head astern of the course of the schooner, 
and that there was no possibility of a collision, except by a strong 
lulï of the schooner to bring her under the steamer's bows. This 
agrées with the testimony of the captain of the steamer that he was 
heading for the stern of the schooner when he saw she was luflfing. 
This luff was probably the act of the wheelman alone. The expres- 
sion of the mate that he saw the steamer whirl around to port, indi- 
cates a suddenness of change that could not possibly arise from the 
turning of a steamer over 300 feet long, but which might bave that 
appearance through the schooner's own luff. Although allégations 
of such changes by sailing vessels are looked on with suspicion, they 
Kave been proved in many cases, and this I am satisfled is one of 
them. The Potomac, 8 Wall. 590; The Free State, 91 U, S. 200; 
The Adriatic, 107 U. S. 512, 2 Sup. Ot. 355; The Fair Wind, 12 G. C. 
A. 611, 64 Fed. 806; The Saale, 59 Fed. 716; The Joseph Stickney, 
50 Fed. 624; The Allianca, 39 Fed. 476. 

The plotting of the navigation further shows that the steamer 
would easily hâve cleared the schooner by continuing on under her 
original port wheel; while there was also abundant room to go 
astern of her by starboarding, had the schooner kept her course. It 
was optional with the steamer to adopt either mode of avoiding the 
schooner, and the master had a right to assume that the schooner 
would keep her course. But inasmuch as the master could not be 
certain of the précise course of the schooner the moment she came 
in view, nor of her speed, it was undoubtedly the more prudent 
course to starboard his helm, as he did, for the purpose of going 
astern. As this maneuver was timely and sufficient, and was 
thwarted, as I must flnd, by the schooner alone, through her improper 
change of course, the latter is primarily responsible for the colli- 
sion. 

2. Is there any fault with which the steamer can be justly charged 
in not avoiding the schooner, notwithstanding her luff? Manifestly 
ail that the steamer could do was to reverse as soon as the luff was 
perceived. The offlcers testify that they did so. I am unable to flnd 
upon a critical examination of the testimony, and of the navigation, 
any solid ground for discrediting this testimony. The évidence in- 
dicates that the officers were alert in their attention to the schooner. 
Their story in ail other respects is crédible, consistent and probable; 
and in this particular, reversing as soon as the luff was perceived, 
which was probably as soon as the schooner had changed a point or 
a point and a half, was the most natural and obvious course to pursue 
for: the steamer's own safety. I ought, therefore, to accept it, unless 
there are substantial évidences of its untruth. The only discordant 
pièce of testimony is Captain Sampson's estimate that the steamer 
could be brought to a full stop from a speed of 5 or 5i knots, on re- 
versai at full speed, in advancing 150 or 160 feet; and that her 
speed would be reduced to two knots, about the probable speed of 
each at collision, in less than half her length, or "from 90 to 100 feet." 
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If this is correct, not only would sueli a luff by the achooner when 
so near the steamer be extremely improbable, but there could not 
hâve been time for the schooner to change 3 or 4 points more before 
the steamer would hâve corne to a full stop by prompt reversai before 
reaching the schooner after the lufE of the schooner should hâve been 
perceived; and the collision, if any, must hâve come about by the 
schooner's running into the side of the steamer. On reversai, going 
5 to 5J knots, an advance of 100 f eet could not possibly hâve occupied 
over half a minute, and the schooner in that time could not hâve 
advanced over 100 feet; and the vessels on reversai, therefore, would 
on Captain Sampson's estimate hâve been less than 200 feet apart; 
■whereas they were from 3 to 4 times that distance. I hâve no doubt, 
however, that the estimâtes of Captain Sampson are entirely mis- 
taken, both as to the turning power, and the stopping power of the 
Alêne. His estimate of the time necessary to reduce from 5 or 5^ 
knots to 2 knots, viz., two or three minutes, is totally irreconcilable 
with his estimât ed advance of 90 to 100 feet only; and his estimate 
of turning on a radius of 500 feet is also so totally at variance with 
ail other recorded expérimenta, with common observation of the ac- 
tion of such steamers, and with the testimony before me in many 
cases, that in the absence of any détails of actual expérimenta made 
by Captain Sampson I must regard his testimony on thèse points as 
utterly mistaken. The estimate of the ofiflcers of the steamer was 
that the schooner was from 500 to 800 feet distant when she was flrst 
seen to be luffing, and that the order to reverse was immediately 
given. Thère is no reason to suppose that this steamer with a full 
steam power of only 9 knots, could reduce her speed from 5 or 5f 
knots to about two knots — probably about her rate at collision— in 
less time than a minute and a halif, or in advancing less than 350 
feet. (The advance while backing is much less than the arithmetical 
mean during the given time; from half speed to stop the advance 
is less than 15 per cent, instead of 25 per cent., the arithmetical 
mean.) The Normandie, 43 Fed. 160, 162, notes 4, 6, 8; The Lepanto, 
21 Fed. 664; The Aurania, 29 Fed. 122, note; White, Nav. Arch. 
630-637. The schooner in a minute and a half would advance about 
300 feet, making a distance therefore of about 650 feet at the time 
when the steamer reversed. In traversing the distance of 350 feet, 
the schooner, changing a point in from 75 to 100 feet, might change 
from 3 to 4 points, making a total change of 4 or 5 points for the 
schooner, and 3 or 4 for the steamer. I see no such improbability in 
thèse estimâtes, as to furnish any ground for discrediting the testi- 
mony of the ofiScers of the steamer. As the steamer, therefore, took 
proper and timely measures toavoid the schooner, whi eh were thwart- 
ed by the latter's improper change of course, and this was not in- 
duced by any fault of the steamer (The Elizabeth Jones, 112 U. S. 
514, 5 Sup. et.. 468; The Allianca, 39 Fed. 476), and no subséquent 
fault being ii.iputable to the steamer, the libel must be dismissed, 
with costs. 
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POSTER T. PARAGOULD S. E. R. CO. 

(Circuit Court, E. D. Missouri, E. D. May 18, 180G.) 

No. 3,925. 

RaitOTATy op Causks — Diverse Citizenpiiip. 

There is no riglit of removal under tlie act of Mareh 3, 1S87, unless the 
record and papers sliow tbat ttie eitizensliip was diverse, botti wlien tlae 
8uit was besun and when the pétition for removal was filed. Gibson v. 
Bruce, 2 Sup. Ct. 873, lOS U. S. .5{il, Kîiilwav Co. v. Shlrley, 4 Snp. Ct. 472. 
111 U. S. 358, and Akers v. Akers, 6 Sup. Ct. MO, 117 U. S. 197, followed. 

This was a suit by William Foster against the Tarasould Sonth- 
eastern Eailroad Company. Plaintiff moves to remand tlie case to 
the State court, from which it was removed. 

C. P. Caldwell and H. N. Phillips, for plaintiff. 
Phillips, Stewart, Cunningham & Eliot and Block & Sullivan, for 
défendant. 

ADAMS, District Judge. The question raised by the présent mo- 
tion is whether it is necessary for the record and papers in the case 
to show that there was a diversity of citizensliip of the parties, 
within the meaning of the act relating to the removal of causes, both 
at the time the pétition for removal was filed in the state court and 
at the time the suit was coramenced in the state court, or whether 
it is suflScient if such diversity existed at the time the pétition for 
removal was filed. The pa]:>ers in the case show that the plaintiff, 
at the time the motion to remove was filed in the state court, was a 
citizen of the state of Missouri, and that the défendant, at the time 
the motion to remove was filed, and also at the time the snit was in- 
stituted, was a citizen of the state of Arkansas. It dnes not apppar, 
and cannot be ascertained from the record and papers in the case, 
whether the plaintiff was, at the time of the institution of his suit, a 
citizen of a différent state than Arkansas. 

This being a court of prescribed jurisdiction, the facts disflosing 
the same must affîrmatively appear. The question thcrefore is: Is 
the fact that the record and papers fail to disclose the requ'sit"' citi- 
zenshipat the time the suit was instHutcd in the state court fatal to 
the jurisdiction of this court? The judiciary act of Mareh 3, 187,5, 
employs the same phraseology with respect to diver.-e cilizenship of 
the parties in connection with the right of removal as is found in the 
act of Mareh 3, 1887, now in force. The first-mentioned act re.^eived 
construction, in the particulars now under ron'-ileration, by the su- 
prême court of the United States in the cases of Gihson v. Bruce, 
108 U. S. 561, 2 Sup. Ct. 873. Railwav Co. v. Shirlev, 111 U. S. 3,58. 4 
Sup. Ct. 472, and Akers v. Akers, 117 U. S. 197, 6 f^up. Ct. 6f;9; ani 
in them it was held that a suit cannot be reraovi d unless the requi- 
site citizenship of the parties exists, both when the suit wa^ b'^srun 
and when the pétition for removal was filed. The doctrine of thèse 
décisions controls the court in its action on the présent motion. The 
motion is sustained. 
v,74F.jio.2 — 18 
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AUDSLEY et al. v. MAYOE, ETC., OF CITY OF NEW YORK et al. 

(Circuit Court of Appeals, Second Circuit. May 12, 1896.) 

Co^iTRACTs — Prbmium por Architf-ct's Designs. 

Pursuant to authority glven by an act of the législature, a board of com- 
missloners advertlsed for plans for a building to be erected in behalf of 
the city of New York. The advertisement stated that the plans otïered 
would be submitted to a committee of architects, who would sélect the best 
six plans; that the designer of the one adjudged by the board of commis- 
sloners to be first best would be appointed architect of the building, and 
the designers of the other five would each receive a premlum of $2,000. 
PlaintifE. among many others, submitted plans. The committee of archi- 
tects ma de its report, but, before the board of commissioners had made 
a décision, the act authorizing the érection of the building was repealed. 
PlaintifE then sued the city for hls services In preparing the plans. No 
évidence was ofCered to show that plalntlff's plans were among the best 
six selected by the committee. Helê, that plaintifC had no cause of action. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Chas. C F. Wahle (Edward C. Stone on the brief), for plaintiffs 
in error. 
Théodore Connoly, for défendants in error. 
Francis M. Scott, for the corporation. 

Before WALLAOE and SHIPMAN, Circuit Judges, and TOWN- 
SEND, District Judge. 

WALLACE, Circuit Judge. Error is assigned of the ruling of 
the trial judge in directing the jury to find a verdict for the de- 
fendants. 

The action was brought to recover the value of services rendered 
by the plaintiffs as architects in preparing plans and designs for a 
public building to be erected for the city of New York by a board 
of commissioners, who, by chapter 299 of the Laws of New York 
of 1890, as amended by chapter 414 of the Laws of 1892, were em- 
powered to sélect and locate a site and erect the building in be- 
half of the city. It appeared in évidence that the plans and designs 
were made pursuant to an advertisement of the board of commis- 
sioners inviting plans and spécifications of which the following are 
the material portions; 

"In the examination and judgment of the designs, the board of commis- 
sioners will be assisted by a committee to be selected by the said board from 
a list nominated by the New York Chapter of the American Institute of 
Architects and the Architectural League of New York. This committee 
will consist of three compétent architects who do not take part in the com- 
pétition. Five equal premlums of $2,000 each shall be awarded to the au- 
thors of designs adjudged by the board of commissioners to be the second, 
third, fourth, fifth, and sixth best of those submitted; and the author of 
the designs adjudged to be the first best by the said board of commissioners 
wiU be appointed architect for the construction of the building, provided 
hls professional standing Is such as to guaranty a proper discharge of his 
duties; and he will be paid a commission on the total cost of the work, 
viz. 5 per cent, on the flrst ?1,000,000, 4 per cent, on the second $1,000,000, 
and 3 per cent, on the remainder. The conditions under which this competl- 
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tion is to be conducted, and the requirements of the board, are described 
In a paper entitled 'Instructions to Arehitects,' which may be obtained on 
application at the comptroller's office, No. 280 Broadway." 

The following are the material parts of the conditions contained 

in the said "Instructions to Arehitects" : 

"Ail arehitects are invltéd to présent designs for the building. Thèse 
designs will be submitted to the committee of arehitects, * * » who will 
examine them, and sélect those which they find to be the best, six in number, 
which they will name to the board, with their comments. The board will 
then malie its décision as to which design is the best, and will appoint the 
author thereot architeet of the building, provided bis standing is such as 
to guaranty a proper discharge of his duties." 

The committee of arehitects mentioned in the advertisement hav- 
ing been duly appointed, plaintiffs, September 1, 1893, prepared 
and submitted plans and designs. December 23, 1893, the commit- 
tee of arehitects made a report to the board of commissioners, stat- 
ing, in substance, that 134 sets of drawings had been submitted to 
them in compétition for the municipal building, and been examined 
by them, from which they had selected 6 which seemed most com- 
mendable. By an act of the législature of New York passed May 
8, 1894 (chapter 547), chapter 299 of the Laws of 1890, authorizing 
the érection of the building, was repealed. The board of commis- 
sioners had not at that time made any décision or award respecting 
the plans and designs, nor did they make any previous to the com- 
mencement of the présent action. 

Upon thèse facts, and without discussing the other questions of 
law which hâve been argued at the bar, we are of the opinion that the 
trial judge properly directed a verdict for the défendants, because 
no évidence was given by the plaintiffs to show that the plans and 
designs submitted by them were reported as among the best six 
selected by the committee of arehitects. The services of the plain- 
tiffs were rendered under a contract by which they were to receive 
nothing except in the event of a favorable award by the board of 
commissioners, based upon the report of the committee of arehi- 
tects, and by which the award was to be conflned to the six best 
plans and designs reported by that committee. There is no pre- 
sumption that the plans and designs of the plaintiffs were the best 
and most satisfactory of the large number submitted in compétition, 
or among the best six reported by the committee. Unless they were 
among the best six, the board of commissioners were under no ob- 
ligation to make an examination or award. They only undertook 
by their proposai to act upon the best six. It was incumbent upon 
the plaintiffs to show that the condition précèdent to their right of 
compensation had happened. Butler v. Tucker, 24 Wend. 447; 
Smith V. Briggs, 3 Denio, 73; Jones v. Bank, 8 N. Y. 228; Shuey 
V. U. S., 92 U. S. 73; Hall v. Los Angeles Co. (Cal.) 13 Pac. 854; 
Wangler v. Swift, 90 N. Y. 38. 

The judgment is afSrmed, 



276 74 FBDBEAL REPORTER. 

RIVERSIDE BANK v. FIRST NAT. BANK OF SHENANDOAH. 

(Circuit Court of Appeals, Second Circuit. May 12, 1896.) 

1. BiLLs A^D Notes— Certification bt Bank. 

The certification by a bank of a note œade payable at such banlj, wliere 
tlie malier Ijeeps an account, is an absolute promise by the bank to pay 
such note, not as the debt of another, but as its own obligation, entitllng 
the holder to suspend any remedy agalnst the maker and relax steps to 
charge an indorser, and cannot be resclnded by the bank because made 
under a mlsapprehension of fact as to the sufficiency of the maker's ac- 
count to meet the note. 

3. Samœ— Payment. 

The payment of a note by the bank at which it is made payable, al- 
thougb made under mlsapprehension of the state of the maker's account 
with the bank, concludes the bank as agalnst the holder of the paper 
who bas surrendered it, and the payment cannot be recovered back of 
the holder. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Error is asslgned of the ruling of the trial judge in directlng the jury 
to flnd a verdict for the défendant. The facts shown upon the trial were 
thèse: The défendant was the owner, through a purchase for value, and in 
due course of business, of a promlssory note dated May 2, 1887, made by Lieb- 
ler & Co. to the order of and Indorsed by Yuengllng, and payable four months 
after date at the banking house of the plaintlff. The note was made merely 
for the accommodation of Yuengllng. Shortly before maturity the défend- 
ant forwarded the note for collection to its correspondent at New York City, 
the National Park Bank, and that bank, through its uptown collectlng agent, 
on September 3, 1887, presented the note to the plaintifC, wlth a request for 
certification. Llebler & Co. were customers of the plaintlff, and the plain- 
tlff, supposing the account of the flrm to be good for the amount of the note, 
made the certification. Shortly afterwards the plaintlff dlscovered that In 
fact the account of Leibler & Oo. was not good for the amount of the note. 
Thereupon plaintlff endeavored to ascertain what bank was the owner of the 
note or had caused it to be presented for certification, but was unable to 
do so until late in the afternoon of September 5th. On the morning of Sep- 
tember 6th plaintlff notifled the National Park Bank that the note had been 
certifled by mlstake, and that at the tlme plaintlff was not in funds of Lleb- 
ler & Co. sufflclent to pay it, and requested that bank to withhold the note 
from its exchanges for the clearing house; but thàt bank refused to with- 
hold the note. The First National Bank was the clearing-house bank for 
the plaintlff, and by the rules of the clearing house was obllgated to pay 
ail items agalnst banks for whlch It cleared in the exchanges. When the 
note was sent, wlth the other exehanges of the National Park Bank, to the 
clearing house, the F'irst National Bank pald it conformably wlth the rules. 
The rules of the clearing house provide that: "Errors of the exchanges, and 
claims arlslng from return of checks or from any other cause, are to be ad- 
justed directly between the banks who are parties to them, and not through 
the clearing house; the association belng in no way responslble in respect to 
them. AH checks, drafts, notes, or other items in the exehanges returned 
as not good or missent shall be returned the same day dlrecïly to the bank 
from whom they were recelved, and the said bank shall Immediately refund 
to the bank returnlng the same the amount which it bas recelved through 
the clearing house for sald check, draft, notes, or other items so returned 
to it, in specle or légal tender notes." The First National Bank dld not return 
the note to the National Park Bank, but on September 6th the plaintlff caiisod 
it to be formally presented for payment and protested for nonpayment, giv- 
Ing notice thereof to Yuengllng. The plaintlff produced the note, and offered 
to surrender It to the défendant 
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Wheeler H. Peckham (Daniel Seymour, per brief), for plaintifl 
in error. 

Eobert T>. Murray (per brief), for défendant in error, 

Before WALLACE and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge (after stating the facts as above). 
We are unable to discover auy ground upon which the plaintifî was 
entitled to recover. The certification of the note by the plaintifE 
was an agreement to pay the amount, and the contract can no more 
be rescinded than could any other contract because one of the par- 
ties in maliing it was under a misapprehension of fact. A note made 
payable at a bank where the maker keeps an account is équivalent 
to a check drawn by him upon the bank; and the bank, if in funds, 
owes him a duty to pay it on présentation. Aetna Nat. Bank v. 
Fourth Nat. Bank, 46 X. Y. 88; Indig v. Bank, 80 N. Y. 100. The 
certification of a check drawn upon a bank is équivalent to the 
acceptance of a bill of exchange, and imposes upon the bank an 
obligation to pay the amount for which the check is drawn to the 
holder, upon demand, at any time before the statute of limitations 
attaches. Farmers' & Mechanics' Bank v. Butchers' & Drovers' 
Bank, 16 N. Y. 125. In Merchants' Bank v. State Bank, 10 Wall. 
604, the court used this language: 

"By the law merchant of this countrj' the certiflcate of the bank that a 
check is good Is équivalent to acceptance. It implies that the check is drawn 
upon sufficlent funds in the hands of the drawee, that they hâve been set 
apart for its satisfaction, and that they shall be so applied wheuever the 
check is presented for payment. It is an undertaking that the check is good 
then, and shall continue good; and this agreement is binding on the bank as 
its notes of circulation, a certiflcate of deposit payable to the order of the de- 
positor, or any other obligation it can assume." 

In Meads v. Banlv, 25 N. Y. 143, it was held that the certification 
as good of a promissory note payable at bank, where the course of 
business betwéen banks is, instead of actually paying notes of cus- 
tomers, when in funds, on presentment, to mark them as good, and 
settle in the exchanges, is an absolute promise to pay; not the 
agreement to pay the debt of another, but the engagement of the 
bank to pay its own debt to the holder of the note. The certifica- 
tion entitles the holder to suspend any remedy against the maker, 
and relax steps to charge the indorser of the paper. The bank has 
authority from the note itself to apply to its payment the funds of 
the maker (Kymer v. Laurie, 18 Law J. Q. B. 218), and when the 
holder accepts the certification the customer becomes a debtor to 
the bank. Thus the contract implied by the certification has both 
the éléments of a good considération, a resulting disadvantage to the 
promisee, and an accruing advantage to the promisor. Money paid 
under a mistake of fact is recoverable of the party receiving it, be- 
cause good conscience forbids him to retain that which justly be- 
longs to the other party; but the principle has no application to 
the case where the récipient has a right to retain the money because 
it has been paid pursuant to a contract which he was entitled to en- 
force. Assuming that the certification of the note, and its pay- 
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ment through the clearing house, was équivalent to a payment hj 
the plaintiff over its counter to the défendant, the case falls within 
one of those exceptions to the gênerai right to recover back money 
paid by mistake which are found in the law of negotiable paper. 
One of thèse exceptions is that the drawee of a bill of exchange is 
presumed to know the signature of the drawer, and payment by the 
drawee of the bill is ordinarily an admission of the genuineness of 
the signature, which he is not afterwards, in a controversy between 
himself and the holder, at liberty to dispute. Another exception, 
recognized by the decided weight of authority, is that the payment 
of a check or of a note by the bank at which it is made payable, 
although made under misapprehension of the state of the maker's 
account with the bank, concludes the bank as against the holder 
of the paper. Bolton v. Richard, 6 Term R. 139; Aiken v. Short, 1 
Hurl. & N. 210; Levy v. Bank, 4 Dali. 236; Peterson v. Bank, 52 
Pa. St. 206; Oddie v. Bank, 45 N. Y. 735; Bank v. Swift, 70 Md. 
515, 17 Atl. 336; Bank v. Burkham, 32 Mich. 328. The cases of 
Bank v. Wetherald, 36 N. Y. 335, and National Park Bank t. Steele 
& Johnson Manuf'g Co., 58 Hun, 81, 11 N. Y. Supp. 538, are cited 
as authorities to the contrary. In Bank v. Wetherald the question 
was not whether the money could be recovered back from the party 
to whom it had been paid, but whether a payment made to that 
party, the holder of the note, after the bank had discovered its 
mistake, and made to enable the bank to résume the control of the 
paper, and take steps to charge the indorsers, was an extinguish- 
ment of the note. That adjudication is, therefore, not in point. 
The case of National Park Bank v. Steele & Johnson Manuf'g Oo. 
is in point, and is entitled to respectful considération, although not 
a judgment of the court of last resort; but we are unable to ac- 
cède to its conclusions. 

TJpon principle, where the holder of a note présents it at the bank 
at which it is made payable, receives the money, and surrenders the 
paper, the transaction is, in effect, a purchase from the holder. It 
is a completed transaction, which cannot be rescinded except for 
fraud, or in case of mutual mistake. Where forged paper is deliv- 
ered, the considération fails and a différent rule obtains. A case 
strîctly analogous is where a bank accepts the check of a customer, 
and crédits the amount to the account of the depositor. Of such a 
case the suprême court used this language: 

"When a check on itself Is offered to a bank as a deposit, the bank bas the 
option to accept or reject it, or to receive it upon such conditions as may be 
agreed upon. If It be rejected, there is no room for any doubt or question 
between the parties. If, on the other hand, the check is offered as a deposit, 
and received as a deposit, there being no fraud, and the check genuine, the 
parties are no less bound and eoncluded than in the former case. Neither ean 
dlsavow or repudiate what bas been done. The case Is simply one of an ex- 
ecuted contract. There are the requisite parties, the requlslte considération, 
and the requisite concurrence and assent of the minds of those concerned." 
Bank v. Burkhardt, 100 U. S. 686. 

To permit a bank which has paid a note or check of a customer 
to rescind the transaction because it discovers that it was mistaken 
in the state of the customer's account, would, as is pointed out by 
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Judge Cooley in Bank v. Burkham, supra, reverse the rule of com- 
mercial law, and transfer from tlie accepter to the payée the re- 
sponsibility which the former assumes by the acceptance and the 
loss, which should be left where it fell. He said: 

"We thlnk It would be an exceedlngly unsafe doctrine In commercial law 
that one who bas dlscounted a bill in good faith, and received notice of pay- 
ment, the strongest possible assurance that it was drawn with proper au- 
thorlty should afterwards hold the moneys subject to such a showing as the 
drawee mlght be able to malce as to the influences operating upon his mind 
to Induce him to make payment. The beauty and value of the rules govern- 
Ing commercial paper consista In their perfect certainty and reliability. 
They VFould be worse than uselesa If the ultimate responsibility for such 
paper, as between payée and drawee, both acting in good faith, could be made 
to dépend on the motives which influenced the latter to honor the paper." 

The facts of this case illustrate the truth of thèse observations. 
The défendant, relying upon a certification by the plaintiff, took 
no steps to charge the indorser upon the note; and, if this action, 
could be maintained, in order to regain the situation in which it 
was placed by the act of the plaintiff, would be obliged to resort 
to the uncertain chances of a litigation with the indorser, Treat- 
ing.the case as one in which the money was paid by the plaintiff 
over its counter to the défendant, the language of the court in Aiken 
V. Short is apposite: 

"The plaintilïs, having voluntarily parted with thelr money to purchase 
that which the défendant had to sell, though no doubt it turned out différent 
to and of less value than wbat they expected, cannot maintain the action." 

The conclusions thns reached render it unnecessary to consider 
the question whethér the defendant's situation was changed to its 
injury because the note was not protested upon Labor Day, — Sep- 
tember 5th, — instead of September 6th. 

The trial judge properly directed a verdict for the défendant, and 
the judgment should be afQrmed. 



HATES V. NORTHBBN PAO. R. CO. et aL 

(Circuit Court of Appeals, Seventh Circuit May 4, 1890.) 

No. 292. 

1. KatIiBOAD COMPANIKS — LbASTÎ — LlABIIilTT POTl NEGLIGENCE. 

While a railroad company cannot, by leasing its Une without authorlty 
of law, relieve itsëlf of any liability flowing from the manner of its opéra- 
tion, nor, by leasing its Une under authorlty of law, relieve itself of the 
responsibilities imposed upon it by the law of its incori^oration, or of lia- 
bility In the discharge of the positive duties which it owes to the public, 
yet a railroad company which bas leased Its line, under due législative 
authorlty, is not liable for the négligent management of the road over 
which It has no eontrol. Arrowsmith v. Railroad Ce, 57 Ped. 1G5, foi- 
lowed. 

B. CONTRIB0TORT NEGLiaBNCE — QUESTrON FGH .Tdrt. 

Plaintiff, a night yard master in the employ of a railroad company, was 
walking, on a dark night, between two tracks in the compauy's yard, on 
one of which a frelght train was moving past him. He stepped on the 
tles of the vacant track, in order to pass around a switoh stand, the space 
between the tracks being narrow, and continued walking along the ties 
for a short distance. A few minutes before, he had looked back over the 
track, and had seen no train approaching, and he knew that, In the usual 
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course of things, no train would be run over the track on which he was for 
some hours. While he was thus walklng along the track, an extra train, 
ba,cking down the track in a manner conceded to be négligent, overtook 
plaintifC, and knocked him under tlie wheels of the other moving train, 
by which he was injured. Eeld, in an action by plaintiiï against the Com- 
pany, that he could not be held guilty of contributory négligence, as a mat- 
ter of law, though walking on the track without looking back, but that 
the question was for the jury. 

In Error to the Circuit Court of the United States for the Korth- 
ern District of Illinois. » 

This suit was brought in the court below by Michael T. Hayes, the plaintifC 
In error, against the several corporations named, to recover damages for in- 
juries sustained through alleged négligence in the opération of a train of the 
Northern Pacific Railroad Company. The accident occurred in the Central 
Avenue yards, in the city of Chicago, and south of the main tracks of rail- 
way owned by the Chicago & Northern Pacific Railroad Company, which rail- 
way had, long prior to the injury, been leased for a term of years by the 
Chicago & Northern Pacific Railroad Company to the Wisconsin Central Com- 
pany, a corporation owning or operating a Une of railway through the state 
of Wisconsin to the state Une dlviding the states of lUinois and Wisconsin, 
and which Une of railway flrst mentioned had prior to the accident been 
leased by the Wisconsin Central Company, together with its own Unes of 
railway, for a term of years, to the Northern Pacific Railroad Company. The 
latter company operated, by means of its own Une and the leased Unes, a 
continuons Une of railway from the city of Chicago, through the state of 
Wisconsin, to the Pacific coast. At the Central Avenue yards there were 
two main tracks running east and west, the north ti'ack being the outbound 
main track, the south track being the inbound main track. Thèse two tracks 
were used by the Northern Pacific Railroad Company and by the Chicago, 
St. Paul & Kansas City Railroad Company for ail of thelr trains entering 
or leaving the city of Chicago. Central avenue crosses the main tracks sub- 
stantially at right angles. West of Central avenue is located a switch in 
the outbound track, and also a switch in the inbound track, with a cross-over 
Connecting the two tracks at thèse switches. Near the east Une of Central 
avenue is a switch in the inbound track from which a track leads to the 
southeast. A short distance east from this switch in the track projecting 
from the inbound main track is another switch, from which diverge two 
tracks running east and west, parallel with each other. Of thèse the north 
track is called the "Wisconsin Central" or "W. C." lead, and extends for some 
distance east into that part of the yard appropriated for the use of the North- 
ern Pacific Railroad Company, or, as was commonly known, the "Wisconsin 
Central Line." The south one of thèse traclis was known as the "Kansas 
City," or "K. C." lead, from which brauched at short intervais switch tracks 
towards the southeast, forming the "K. C." yard. The distance between the 
centers of tracks at this locality is 13 feet, the distance between the nearest 
rails of adjoining tracks being 8 feet. 

The appellant was the gênerai night yard master of the Chicago, St. Paul 
& Kansas City Railroad Company. At half past 8 o'cloek of the night in 
question, in company with one Roth, a servant under him, he left tlie station, 
which was about 150 feet west of Central avenue, for the purpose of going 
down into the yard of that company to give certain orders. They walked 
east between the inbound main track and the K. C. lead, to the track Con- 
necting thèse two tracks. At a point near No. 2 switch, it occurred to him 
to send a message to the city, and the two men stopped there for a few mo- 
ments while the appellant gave Roth directions with référence to the mes- 
sage. While so standing, appellant was looking to the west in the direction 
from which the train causing the injury came, but saw no train approaching. 
Upon separating, Roth crossed the W. C. lead towards the north, and started 
west towards the station. The switch stands placed between the traclvs 
are within three feet of the south rail of the AV. C. lead. At this time a K. C. 
train was switching on the K. C. lead. When that lead is occupied by a train, 
one can only pass on the north side of the switch stand; and, to do so, it 
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Is necessary for him to walk on the ties of the AV. C. lead. The appellant, 
upon separating from Roth, walked easterly upon the ends of the ties, and 
carrying a lighted lantern. He had covered a distance of from 45 to 60 
feet from the spot where he left Roth, and was about to leave the end of the 
ties for the narrovv space between the two leads, when he was struck by a 
train of the Northern Pacific Company backing eastwardly on the VV. C. 
lead, and was thrown under the Kansas City train, and received the injury 
complained of. The train that struck the appellant was a west-bound freight 
train of the Northern Pacific Company, consisting of an englue and six cars, 
which were backing upon the track in question. The train had come from 
the City, and gone west of the station on the main track, and for some pur- 
pose was backing into the yard upon the W. 0. lead. It had probably passed 
the station while the appellant was there before he had goue east into the 
yard; but for some reason, probably owing to the passage of tlie K. C. train 
upon the other track, he was not aware of the fact. The rules of the Com- 
pany requlre that, in backing the train through the railroad yard in the night- 
time, a man should be stationed on the rear car, displaying a bright light. 
The évidence for the appellant tended to show that there was no man or 
light upon the rear car of this train, and that no signal or warning of any 
kind was given of its approach; that it was moving at a speed of from 15 
to 20 miles an hour; and that the night was dark and foggy. From the time 
he left Roth until he was struck, the apj)ellant did not again look back to 
the west. The cars varied in width from eight feet two inclies to nine feet 
two inches. The boit heads, hand holds, and car door projected some four 
inches in addition; so that a car of the greatest width would e.xtend over the 
rail some two feet and three inches, or, Including the space occupied by the 
boit heads, etc., two feet and seven inches. When both tracks were occupied 
by cars, there would be not to exceed three feet clearance between the two 
tracks. The appellant testifled that this W. C. lead was seldom used, and 
then only by the freight trains of the Northern Pacific Company, except oc- 
casionally by switch engines of the Kansas City Company. He further testi- 
fled that the only trains of the Northern Pacifie Company naturally to be 
expected during the evening were the regular train No. 25, which he saw go 
ont some time before, and train No. 27, leaving about 10 or 10:30 o'clock at 
night. The train causing the Injury was an extra, or second section of train 
No. 25, which the appellant states he did not know of or expect. The acci- 
dent occurred about 8:30 o'clock in the evening. There was évidence tend- 
ing to show, but it was not undisputed, that this second section or extra 
train was only occasionally run, and when there was too much freight for 
the regular train to carry. It is left somewhat obscure by the évidence how 
far he had passed beyond the switch No. 2 upon the end of the ties before he 
sought to turn; that is, whether the distance was 15 to 20 paces from the 
point where he left Roth, or 15 to 20 paces from the switch. At one point 
in the évidence, the appellant states that he had gone some 15 or 20 feet from 
the switch at the time he was struck by the train. At the conclusion of the 
évidence, the Chicago & Northern Pacific Railroad Company moved the court 
to instruct the jury to flnd a verdict In its favor, upon the ground that no 
négligence had been proven against it. This motion was overruled by the 
court, upon the ground that the conipany was the owner of the track upon 
which the accident occurred, and liable for the négligent acts of the lessee. 
To this ruling, there was seasonable exception by that company. Thereupon 
the counsel for the Chicago & Northern Pacific Railroad Company and the 
Northern Pacific Railroad Company (the Wisconsin Central Railroad Com- 
pany not appearing at the trial) moved the court to instruct the jxiry to 
ûnd a verdict for the défendants, on the ground that the plaintiff was showu 
to hâve been guilty of contrlbutory négligence. This motion was granted. 
and, by direction of the court, the jury rendered a verdict for the défendants, 
upon which judgment was entered, to review which judgment this writ of 
errer is sued out. 

James C. McShane, for plaintiff in error. 

K. K. Knapp and I. K. Boysen, for défendants in error. 

Before WOODS, JENKIJS'S, and 8H0WALTËR, Circuit Judges. 



282 74 FEDERAL REPORTER. 

JENKINS, Circuit Judge, after this statement of the case, de- 
livered the opinion of the court. 

Whether the lessor railway company is relieved from liability for 
injuries resulting from the négligent opération of the road by the 
lessee is a question upon which courts may be said to be not 
wholly at agreement, although the supposed disagreement is more 
seeming than real. Unquestionably, a railroad company cannot 
without législative authority lawfully lease its line of railway, and 
in such case cannot, by in fact so doing, relieve itself of any liability 
fiowing from the manner of its opération ; and this because the leas- 
ing was without authority of law, and the lessee stands in the rela- 
tion of agent of the lessor, acting for the lessor, and binding the 
lessor by every act done in the management of the road. Where 
there is due authority of law for the leasing of a railway, the com- 
pany cannot, by leasing its line, discharge itself of those responsibili- 
ties which are imposed upon it by the law of its incorporation, and 
cannot relieve itself from liability in the discharge of those positive 
duties which it owes to the public, and hâve been specially imposed 
by its charter. It is, however, a différent question when the lessor 
company is sought to be made liable for the négligent management 
of the road which it was authorized to lease, and of which manage- 
ment it had no control. In such case we perceive no ground of 
public policy which should impose such liability upon the lessor 
company with respect to injuries resulting to individuals from the 
négligent opération of the railway. The subject has been much 
discussed, and some of the cases are characterized by lack of dis- 
crimination between liability for duties absolutely imposed by law 
upon the lessor company and duties arising from the manner of 
the opération of trains. 

We think the distinction is well stated by tne suprême court of 
Kansas in Railway Co. v. Curl, 28 Kan. 622, in an opinion deliv- 
ered by Judge Brewer, then of that court, now associate justice of 
the suprême court of the United States. It is there said, in re- 
sponse to a contention that, where the statute authorizes the lease 
by one railway company to another of its track, the lessor company 
is not responsible for injuries caused by the torts of the lessee com- 
pany: 

"ïo a certain extent this proposition Is true. If the Injury results from 
négligence In the handling of trains or In the omission of any statutory duty 
connected with the management of the road, matters in respect to which 
the lessor company could, in the nature of things, hâve no control, then 
the lessee company will alone be responsible; but, when the Injury results 
from the omission of some duty which the lessor itself owes to the public 
in the first instance,— something connected with the building of the road,— 
then we think the company assuming the franchise cannot divest itself of 
responsibility by leasing its track to some other company. Thus, for in- 
stance, in the case at bar, the défendant was charged with the duty of pla- 
cing sufficient cattle guards before it either used this track which it con- 
structed, or permitted any one else to use it; and it cannot divest itself 
of responsibility for injuries resulting from such omission by leasing its 
track to some other company. The injury resulted directly from its own 
wrong, and not from any mère négligence on the part of the St. Louis & 
San Francisco Railroad Company. It cannot relieve itself by contracting 
with some other party to discharge its statutory duty." 



HAYES V. NOETHERN PAC. E. CO. 283 

The whole subject is elaborately and ably reviewcd by Judge 
Lurton, of tixe Sixth circuit, in the case of Arrowsmith v. Kailroad 
Co., 57 Fed. 165. Substantially ail tbe cases bearing upon the queiS- 
tion are there assembled and carefully reviewed and distinguished. 
It would be useless to repeat hère the history and analysîs of the 
cases which hâve so satisfactorily been had in that case. We adopt 
fuUy tliat opinion upon the question. 

The lease of the railway hère in question was authorized by law. 
The statutes of Illinois '2 Starr & C. § 43, p. 1921) grants fùll au- 
thorlty to lease the railway in question. It is, however, said that 
the lessor remains liable because the statute provides no spécial 
exemption from liability in cases like thèse. In answer to this con- 
tention, we quote with approval the language of Judge Lurton in the 
case above referred to: 

"Where obligations are imposed by charter or statute law upon a railroad 
compauy for tlie protection and advantage of the gênerai public not having 
contract relation with it, it may very well be said that a gênerai authority 
to lease out its road, which contains no provision exempting it from such 
public obligations, will not absolve it trom liability. So, If a railway be in 
such condition that It is a nuisance when leased out, by reason of the ab- 
sence of something necessary to its safe opération, or the présence of some- 
thing dangerous to its safe opération, aud this nui.sance be continued by 
the lessee, both the lessor and lessoe would be liable, — the one as having 
created, and the other as having continued, a nuisance. But to say that, 
after the lessor has, by authority of law, transterred the conlrol and man- 
agement of its road to another, he sball, unless specially exempted, re- 
main liable for ail the torts and eontracts of the lessee, is to ignore the con- 
tract of lease and the législative sanction under which it was made. The 
State, on grounds of public policy, may M'ell refuse its consent to the trans- 
fer; but, if it cousent, then there is no public policy to authorize the courts 
to say that the responsil)ility for the future management aud opération of 
the road has not been exelusively Imposed upon the lessee, as the lawful 
substitute for the compauy owniug the road." 

We are of opinion, therefore, that the court below shoold hâve 
granted the request to direct the jury to flnd a verdict in favor of 
the lessor, the Chicago & Northern Paciflc Railroad Company, and 
that its final direction of a verdict in favor of the défendants gener- 
ally was correct so far as it applied to the Chicago & Northern Pacific 
Railroad Companv, and in that respect must be afflrmed. 

The court below directed a verdict for ail of the défendants, upon 
the ground that, as matter of law, the appellant was shown to 
hâve been guilty of contributory négligence, so that, notwithstand- 
ing the conceded négligence in the management of the train, there 
could be no recovery. In the fédéral courts, contributory négli- 
gence is an affirmative défense, the burden of which is cast upon the 
défendant, unless upon the plaintifî's case such contributory négli- 
gence is clearly established; and it is to be passed upon by a 
jury unless, upon uncontradicted évidence, such négligence is clear- 
ly established. When, however, the proof is not convincing upon the 
question of contributory négligence, and the fact must be arrived at 
upon inferences concerning which reasonable men may honestly 
differ, the court will not invade the province of the jury and with- 
draw the case from their considération. liailroad Go. v. Meyera, 18 
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U. s. App. 569, 582, 10 C. C. A. 485, and 62 Fed. 367; Eailroad 
Co. V. Austin, 24 U. S. App. 336, 12 C. 0. A. 97, and 64 Fed. 211. 

Applying thèse principles to the case in hand, we cannot say 
that the conduct of the plaintiff was so clearly négligent that the 
court was authorized to withdraw the case from the considération 
of the jury. The plaintiff was lawfully upon the promises in the 
discharge of his duties. He was not a trespasser, and h ad lawful 
right to be there, subject, of course, to the duty of exercising ordi- 
nary care with respect to his own safety. After instructing Roth 
with respect to the message, with which he charged him on his re- 
turn, at which time he was looking to the west, and saw no train ap- 
proaching, he turned to the east, and proceeded from 45 to 60 feet 
upon the ends of the ties of the track without again looking for a 
train. For part of this distance, he was obliged to go upon the 
ties, in order to pass the switch stand. It is said he should hâve 
kept a constant lookout to the west; that the duty of watching 
for a train was a continuing one, and cannot be put aside; and 
that, immediately upon passing the switch, he should hâve walked 
in the space between the two leads of tracks. It may not be de- 
nied that the dark and foggy character of the night, and the dan- 
gerous locality, imposed upon him great care; but can the court 
say that, as matter of law, it was contributory négligence to walk 
from 45 to 60 feet upon that track without looking behind him, 
and at what point can the court draw the légal line in that re- 
spect, on one side of which shall be care, and on the other nég- 
ligence? If the plaintiff 's testimony be true, in the discharge of 
his duty he had become acquainted with the ordinary usage of that 
track, and he knew that the regular freight had gone ont some 
time before, and that no other train was to be expected before 10 
o'clock that night. If we may believe his testimony, he did not 
know that the earlier train was composed of two sections, and he 
had no reason to expect any train upon that track at that time on 
that night. Under such circumstances, we are unable to say, as 
matter of law, that he was required to turn and look to the west- 
ward during every 10 or 20 seconds of time, and that failure so to 
do constituted négligence. That is a question properly within the 
province of a jury. And so it is, under the facts hère developed, 
with respect to the question whether he should hâve walked in the 
space between the two tracks, and not upon the ties. In one view 
of his testimony, — and, in determining the question before us, we 
are obliged to view the évidence in the light most favorable to the 
contention of the plaintiff, — he had only passed upon the ties be- 
yond the switch some 15 or 20 feet. Can the court say that, as 
matter of law, it was contributory négligence not to hâve left the 
ties within that distance? There was a train passing on the K. C. 
lead. The space of 8 feet between the two leads was narrowed some 
2^ feet by the overhanging cars of that train. How can the court 
say, as matter of law, that it was contributory négligence not to 
walk nearer to that moving train than 5| feet, in view of the fa et 
that the plaintiff had no reason to expect any train upon the W. C. 
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lead? We do not design to assert the proposition of fact stated as 
rentable truth. Such is not the province of the court. We say 
that the évidence of the plaintifiE, if credited, tends to establish those 
facts; and upon those facts there are inferences to be drawn which 
it is not the duty of the court to indulge, but which lie peculiarly 
within the province of the jury. Upon the case made by the plain- 
tifl, reasonable men might honestly and fairly differ upon the ques- 
tion whether he exercised, on that dark and foggy night, and under 
the circumstances surrounding him, that care which an ordinarily 
prudent man would exercise under like circumstances. Such being 
the case, the question was one peculiarly within the province of a 
jury to détermine. 

We are of opinion that the court below erred in withdrawing 
the case from the jury. The judgment will be affirmed as to the 
Chicago & Northern Pacific Eailroad Company. In ail other re- 
spects it wilI be reversed, and the case remanded, with directions 
to award a new trial as against the other défendants to the record. 



CAHILL v. CHICAGO, M. & ST. P. RY. CO. 
(Circuit Court of Appeals, Seventh Circuit. May 7, 1896.) 

No. 270. 

RaiijRoad Companies— Accidents at Crossings— Pleading. 

An averment that a path by which plaintiff was crossing the tracks 
was well known, and generally and publicly used, is a sufflcient averment, 
In the absence of spécial demurrer, of knowledge on the part of the rail- 
road Company of the existence of the path. 

Same. 

An averment that the company did "negligently, willfully, recklessly. 
wantonly, and carelessly" run its engine and cars upon her, etc., is a 
good charge of négligent injury. Jenkins, Circuit Judge, dissenting. 

Samb— -Implibd Licessb to Cross Traces. 

At a place where several thousands of persons cross the switching 
tracks of a railroad daily, and where no effort is made to stop them, 
by fenclng, posting notices, or otherwise, persons attempting to cross are 
not mère trespassers; and the company is bound, not merely to refrain 
from wanton or willful injury after discovering them, but to anticipate 
their probable présence, and move its cars with reasonable précautions, 
and a proper regard to their safety. 

Same — Question of Fact. 

It is a question of fact in each case whether there bas been, with the 
acquiescence of the railroad company, such a public and customary use 
of the alleged crossing as to Justify the présence upon the track of the 
person injured. 

Rbvibw on Error— Questions not Considbred Below. 

In an action for personal injuries sustained in crossing a railroad track, 
che court directed a verdict for défendant on the sole ground that, not- 
withstanding the custom of many people to pass that way daily, the 
place of the accident was not a "crossing" In respect to which the com- 
pany could be charged with négligence. Helâ, that where, on appeal, 
this ruling was found erroneous, the better practice required that the judg- 
ment be reversed, ànd a new trial directed, without considering a défense 
of contributory négligence which was not considered by the court below. 
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Lancaster v. ColIIns, 6 Sup. Ct. 33, 115 U. S. 222, dlstlngulslaed. Jenklns, 
Circuit Judge, dlssentlng. 
6. Tbiai,— Pekemptobt Instruction-^Dibobediencb of Jurors. 

The refusai of a juror to obey a peremptory Instruction to flnd a verdict 
for' one of the parties îs reprehensfble in the hlghestaegree, and may 
subject him, and those who encourage him therein, to punishment for 
contempt. In such case, it seems, the court would hâve authority to di- 
rect the entiy of the verdict without the assent of the jury; and the court 
Bbould not accept a stipulation of record, permitting a judgment of dls- 
missal to be entered, to bave the same effect as a verdict under direction 
of the court, vpith the rlght of exception thereto. 

In Error to tlie Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

Richard Prendergast and J. E. Deakin, for plaintiff in error. 
Charles B. Keeler, for defenùant in error. 

Before WOODS and JENKINS. Circuit Judges, and GROSSUOi», 
District Judge. 

WOODS, Circuit Judge. This is an action on the case for personal 
injury suffered by Maria Cahill, the plaintilï in error, who, when at- 
tempting, ufoot, to cross a switching track of the défendant in error 
at the Union Stock Yards, in Chicago, was struck and run over by 
a backing englne, whereby she lest both feet, and surfered other se- 
rious bodily injuries. The action was commenced in the Cook coun- 
ty circuit court, and transferred tlience to the court below, where 
additional counts to the déclaration were flled, in the flrst of which 
it is charged that on the 25th day of November, 1892, the défendant 
was operating and moving a locomotive, with two freight cars at- 
tached thereto, upon a certain railroad track, across which lay and 
ran a well-known and generally and publicly used path and passage- 
way for pedestrians, in which path the plaintiff was walking, as she 
and the public were aecustomed to do, and while she ,was so walk- 
ing, and M'as exercising due and proper care, the defendant's serv- 
ants "did so negligently, willfully, recklessly, wantonly, and care- 
lessly move and run the said engine and cars towards and against 
plaintiff as thereby to throw plaintiff to the ground." This is a good 
charge of négligent injury. The allégation that the path was well 
known and publicly used, in the absence of a spécial demurrer, or a 
motion to make more spécifie, is équivalent to an averment of no- 
tice to the railroad company of the existence of the path. 

While the place of the accident, it is cônceded, was not a highway, 
or other established public crossing, yet for many years great num- 
bers, counting thousands daily, of men, women, boys, and girls, were 
aecustomed to cross there, morning and evening, when going to and 
returning from their work. Of this custom the défendant in error, 
and other railroad companies possessing and using adjacent tracks, 
were not ignorant; and their consent to it, if not admitted, was fairly 
inferable. No earnest efforts were made, nor efficient means shown 
to hâve been employed, to cause people to desist from passing that 
way, though a few rods of f ence along the east side of Packers ave- 
nue, it is apparent, would hâve been sufficient for the purpose. If 
Buch a fence could not hâve been erected without the consent of the 



CAHILL V. CHICAGO, M. & ST. P. EY. CO. 



287 



Union Stock-Yards Company, it is a faîr inferenee, from the com- 
munity of interests between that company and its lessees, the rail- 
road companies, that the consent could hâve been had for the asking. 
Besides, one resolute man at each end of the path, if not able to turn 
the passing people another way, could hâve given such distinct and 
constant warning as to make trespassers of ail who persisted in 
crossing. For that purpose, perhaps, a painted sign, "Keep Oiï the 
Tracks," at either end of the path, would hâve been sufficient, but 
no such signs were there. The court below directed a verdict for 
the défendant ; putting its ruling, as the entire charge shows, on the 
sole ground that the place where the injury was suffered, notwith- 
standing the custom of large nurabers to pass that way daily, "was 
not to be considered a crossing" in respect to which the company 
could be charged with négligence, and that the only ground on which 
the company could be liable for the injury was wanton and willful 
conduct of its servants, of which there was no évidence. This rul- 
ing was erroneous. While it is well settled that, under ordinary 
circumstances, a raiiroad company owes no duty to a trespasser upon 
its tracks, it is also true that a trespasser may not be wantonly or 
willfully run down, and when he is perceived to be in a position 
of danger, from which he is not likely to escape by his own exertions, 
there arises on the part of the company a duty to use ail reasonable 
diligence not to harm him. Kailway Co. v. Tartt, 12 C. C. A. 618, 
64 Fed. 823, and 24 U. S. App. 489. That much is due to a décent 
regard for human life and limb, and, on the same principle, it must 
be that in places on the tracks where people are accustomed to corne 
and go frequently in considérable numbers, and where by reason of 
such custom their présence upon the track is probable, and ought to 
be anticipated, those in charge of passing trains must use reasonable 
précautions to avoid injury, even to those who, in a strict sensé, 
might be called trespassers. But, when a raiiroad company con- 
sents to the customary or fréquent passing of people over its tracks, 
they cannot be deemed trespassers, and the duty is as clear as the 
necessity that locomotives and cars be moved with proper regard for 
their safety. The adjudged cases on the subject are numerous. A 
leading one is Barry v. Raiiroad Oo., 92 N. Y. 289, 292, where tbere 
had been long acquiescence of the company in the crossing of its 
track by pedestrians, which amounted to a license and permission 
to ail persons to cross at a point where there was only a private 
right to cross; and it was held that the circumstances imposed a 
duty upon the company, in respect to persons using the crossing, "to 
exercise reasonable care in the movement of its trains." This case 
is reafflrmed in Byrne v. Raiiroad Co., 104 N. Y. 362, 10 N. E. 539, 
where it was held "that the défendant was not absolutely bound to 
ring a bell or blow a whistle, but that it was bound to give such 
notice or warning of the approaching train as was reasonable and 
proper under the circumstances." In Taylor v. Canal Co., 113 Pa. 
St. 162, 8 Atl. 43, after référence to the Barry Case the suprême 
court of Pennsylvania says: 

"The principle, clearly settled by the fores;oing and many other cases that 
might be cited, Is that when a raiiroad company has for years, wlthout ob- 
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Jection, permitted the public to cross its tracks at a certain point, not in itself 
a publie erossing, it owes tlie duty of reasonable care toward ttiose using 
the erossing; and -whether, in a given case, sucli reasonable care bas been ex- 
ercised, or not, Is ordinarlly a question for tbe jury, under ail the évidence." 

In Eoth V. Union Depot Co. (Wash.) 43 Pac. 641, where there is a 
discriminating review of cases, it is held that a company's acqviies- 
cence in tlie daily use of its track for travel afoot by 50 to 100 people 
imposes on the company a duty of ordinary diligence to avoid injury 
to persons using the tracli. In Railway Co. v. Dick (Ky.) 15 S. W. 
665, involving the same question, it was said that "undoubtedly the 
appellee ought not to be regarded as a trespasser upon the yard of 
the Company," because he "was erossing the tracks by the permis- 
sion of the company. It had, by its acquiescence in the worlv hands 
erossing them for a long time, licensed them to do so. It was per- 
mitting such use, and it had, therefore, by its own conduct, imposed 
upon itself a precautionary duty, as to the appellee, when he might 
be erossing its tracks in going from and returning to his work." 
To the same efCect are Railway Co. v. Wymore (Neb.) 58 N. W. 
1120; Ward v. Southern Pac. Co. (Or.) 36 Pac. 166. See, also, Town- 
ley V, Railway Co., 53 Wis. 626, 11 N. W. 55; Whalen v. Railway Co., 
75 Wis. 654, 44 N. W. 849; Conley v. Railway Co. (Kv.) 12 S. W. 764; 
Railway Co. v. Crosnoe, 72 Tex. 79, 10 S. W. 342; "Railway Co. v. 
Meigs, 74 Ga. 857; Southerland v. Railroad Co., 106 N. C. 101, 11 
S. E. 189; Frick v. Railway Co., 5 Mo. App. 435; Palmer v. Railway 
Co., 112 Ind. 252, 14 N. E. 70. It is, of course, a question of fact, 
in each case, whether there has been, with the consent or acquies- 
cence of the railroad company in possession, such a public and cus- 
tomary use of the supposed erossing as to justify the présence upon 
the track of the person injured. Taylor v. Canal Co., supra; Chenery 
V. Railroad Co., 160 Mass. 211, 35 K E. 554. 

We are asked, however, to afûrm the judgment on the ground of 
contributory négligence on the part of the plaintiff in error. It is 
within our power to examine the évidence, and to affirm the judg- 
ment on that ground, if in accordance with the rule laid down in 
Hayes v. Railroad Co. (just decided by this court) 74 Fed. 279, we 
should find the proof to be without conflict, and convincing; but we 
do not deem it obligatory upon us, in this instance, to enter upon 
that inquiry. The record shows afQrmatively that the circuit court 
hased its décision upon the proposition which we hâve considered, 
and if, after declaring that untenable, we should afflrm the judgment 
on another ground, our action would be pritnary, and not, as is con- 
templated by a writ of error, merely a review. If the record showed 
simply a peremptory instruction for a verdict one way or the other, 
it would be necessary to consider whether or not, upon any view 
of the entire évidence, the instruction was right; but when the 
ground of the décision is disclosed, as in such cases it ought perhaps 
always to be, and especially when there is, or can reasonably be, 
dispute about the facts, or about the inferences of fact deducible 
from the évidence, we think it the better practice that the review 
on writ of error should not extend beyond the question considered 
below. Ordinarily a correct décision will be afflrmed, though pred- 
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icated upon an unsound reason; but liere there were two distinct 
issues, each of which, if found for the défendant, was determinative 
of the case: First. Was the place where the injury occurred a pas- 
sageway of the character alleged in the déclaration? Of that issue 
the plaintiff in error had the burden of proof, and the court, deem- 
ing the évidence insufificient, withdrew the question from the jury. 
Second. Was the plaintiff in error guilty of contributory négligence? 
Of that issue the défendant in error had the burden of proof, and the 
court made no ruling and expressed no opinion about it. When an 
item of évidence is admitted or rejected, the question is a single one; 
and if the ruling be right it will be upheld, regardless of any mis- 
taken reason upon which it was based. And so of any single rul- 
ing whatever which may occur in the progress of a cause, — it must 
be disposed of on appeal upon its merits. But it is manifestly a 
différent proposition when the court has erroneously directed judg- 
ment against the plaintiiï in the action because of the supposed lack 
of évidence to support the déclaration, and we are asked to atïirm the 
judgment on the ground that an affirmative défense has been es- 
tablished, in respect to which the court exjiressed no opinion. There 
can be no question of the proposition found in Lancaster v. Collins, 
115 U. 8. 222, 227, 6 Sup. Ct. 3?,, that "no judgment should be re- 
versed in a court of error when it is clear that the error could not 
hâve prejudiced, and did not préjudice, the rights of the parties 
against whom the ruling was made." Such were ail the cases cited 
in the dissenting opinion. In none of thcm was there, or could 
there hâve been, a dispute about the facts on which an affirmance 
was ordered. But in this case not even the physical facts are in ail 
material respects certain. The ultimate question, which must be de- 
termined by inference, — whether or not the plaintiff in error, when 
hurt, was exercising due and ordinary care, — is in dispute; and 
what the conclusion ought to be does not seem so clear as to re- 
quire, or perhaps to justify, an affirmance of the judgment on the 
ground of contributory fault. It is therefore deemed best now to 
say nothing more deflnite on the subject. 

While we hâve treated the judgment in this case as if it had been 
rendered upon a verdict of the jury delivered in accordance with 
the court's peremptory direction, the fact is not literally so. The 
record shows that the jurors, at the conclusion of the charge, refused 
to render a verdict for the défendant, severally stating that they 
could not conscientiously do so, whereupon the court said: "Very 
well. You may retire to yotir room, and return with such a ver- 
dict as you may find." The jury accordingly retired, but were re- 
called into court at a later hour, and directed again to return a 
verdict for the défendant; but, one juror still holding out, counsel 
for the plaintiff was permitted to stipulate of record that a judg- 
ment of dismissal might be entered, to hâve the same force and 
effect, and none other, than a verdict for the défendant under the 
direction of the court, but that plaintiff should be considered as ex- 
cepting to such direction, and also to sucli order of dismissal, and 
thereupon the court ordered such dismissal, and the plaintiff there- 
v.74F.no.2— 19 
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upon excepted to sucli ruling. The stipulation sliould not hâve 
been accepted. The authority and duty of a judge to direct a ver- 
dict for one party or the other, vi'hen, in his opinion, the state of 
the évidence requires it, is beyond dispute; and it is not for jurors 
to disobey, nor for attorneys to object, except in the orderly way 
necessary to save the right to prosecute a writ of error. The con- 
duct of the jurer in this instance was in the highest degree repre- 
hensible, and might well hâve subjected him, and any who encour- 
aged him to persist in his course, to punishment for contempt. His 
conduct was in violation of law, subversive of authority, and ob- 
structive of the orderly administration of justice. In fact, by his 
course he put in jeopardy the interests which he assumed to pro- 
tect, because it is only by treating the case as if the verdict directed 
had been returned that we hâve been able to reviev»' the judgment 
and to order a new trial. We deem it proper to observe hère that it 
is not essential that there be a written verdict signed by jurors or by 
a foreman, and we hâve no doubt that, in cases where the court 
thinks it right to do so, it may announce its conclusion in the prés- 
ence of the jury and of the parties or their représentatives, and di- 
rect the entry of a verdict without asking the formai assent of the 
jury. Until a case has been submitted to the jury for its décision 
upon disputed facts, the authority of the court, for ail the purposes 
of the trial, is, at every step, necessarily absolute; and its ruling 
upon every proposition, including the question whether, upon the 
évidence, the case is one for the jury, must be conclusive until, upon 
writ of error, it shall be set aside. That remedy is provided by law, 
and presumably will be effective and adéquate, if there be just 
ground for invoking it. Certainly the obstinacy of a conceited juror 
is not likely to prove a wholesome substitute. The judgment is re- 
versed and the case remanded, with instructions to grant a new trial. 

JENKINS, Circuit Judge (dissenting). The court upholds the 
right of the plaintiff in error to recover under the ôrst of the addi- 
tional counts âled at the trial, and upon the évidence shown by the 
record, if the jury should find, upon such évidence, that the rail way 
company was guilty of négligence. This is the only count of the déc- 
laration upon which judgment eau be rested. This count charges 
that the railway company operated and moved a locomotive, with 
two freight cars attached, upon a certain railroad track, alongside 
of and over and across which track "lay and ran a well-known and 
generally and publicly used path and passageway for pedestrians, 
in which path and passageway plaintiff was then and there walking 
as she and the public were accustomed therein to walk," and that 
while she was so walking therein, along the path across the track, 
the railway company, by its servants, "did so negligently, willfully, 
recklessly, wantonly, and carelessly" move and run the engine 
against the plaintiff that she was injured, etc., which injury occurred 
through the "willful and wanton négligence and conduct of the de- 
fendant," to her damage, etc. The accident occurred within the pri- 
vate switching yard and grounds of the railway company. There 
was no évidence of a public highway, and the most that the évidence 
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tended to prove was an implied license to cross the private ground 
and tracks of the railway company. This count of the déclaration 
fails, however, to plead any such license, in that it is not therein 
averred that the use of the path was with the knowledge and con- 
sent of the company. Burg v. Eailway Co., 90 lowa, 106, 112, 57 
N. W. 080. This count was drafted with an imperfect compréhen- 
sion of, or without regard to, the law of négligence. There is no 
such thing as "willful négligence." Négligence excludes the idea of 
willfulness. Négligence is the omission of a duty, not the commis- 
sion of a willful act. Eailway Co. v. Tartt, 24 U. S. App. 489. 12 
C. C. A. 618, 620, and 64 Fed. 823. Thèse "vituperative adjectives" 
impart no force and give no effect to the déclaration. If the count 
can be said to embrace a charge that the railroad company, through 
its servants, willfully ran its cars against the plaintifE in error, it is 
enough to say that the record is absolutely wanting in any évidence 
to support such charge, but proves to the contrary. If it can be up- 
held to charge négligence in the management of the train, or in the 
failure to diseharge some duty owing to the plaintiff in error, because 
of an implied license to cross the track, it is sufBcient to say that 
it neither spécifies the duty, nor déclares wherein there was failure 
to discharge the duty. The count may properly be characterized 
as a collection of "vituperative adjectives." The second additional 
count pleads an act of négligence subséquent to the act chargea in 
the other counts, distinct therefrom, resulting in further injury, and 
constituting another cause of action. This count was flled more 
than two years subséquent to the injury, and to it the Illinois stat- 
ute of limitations was pleaded. The action on that count was barred. 
Phelps V. Railwav Co., 94 111. 557; Railway Co. v. Wyler, 158 U. 
S. 285, 15 Sup. et. 877. 

2. We hâve held in Elevator Co. v. Lippert, 24 U. S. App. 176, 11 
C. C. A. 521, and 63 Fed. 942, that a licensee who enters upon the 
premises of another by permission only, without allurement, induce- 
ment, or invitation held out to him by the owner or occupant, can- 
not recover damages for injury caused by obstructions or excava- 
tions. He acts at his own risk, and enjoys the license subject to its 
attendant périls. Thus, in Bolch v. Smith, 31 Law J. Exch. 201, 
where workmen were pennitted to use a place as a way, on which 
revolving machinery had been erected, it was ruled that the right 
so to use the place was only the right not to be treated as a tres- 
passer, and that there was no obligation to fence the machinery, and 
no liability for insufflciently fencing it. While, however, the licensee 
takes the privilège subject to the périls arising from the condition 
of the premises, and from the nature of the business as there or- 
dinarily carried on, the licensor must refrain from doing any further 
act to endanger the safety of the person exercising the license. The 
proposition is thus stated in Gallagher v. Humphrey, 6 Law T. (N. 
S.) 684, by Wrightman, J.: 

"It appears to me that such permission as is bere urged may be subject to 
the qualification that the person g-iving it shall not be liable for injuries to per- 
sons using the way, arising from the ordinary state of things, or of the ordi- 
nary nature of the business carried on; but that is distinguishable from 
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the case of Injuries whoUy arising from the négligence of that person's 
servant" 

There must not be, as stated by OMef Justice Cockburn in the 
same case, superadded négligence, in addition to existing dangers. 
With this explanation, and possible limitation, I think the case of 
Eailway Co. v. Tartt, 24 U. S. App. 489, 12 0. C. A. 618, and 64 Fed. 
823, decided by this court, correctly states the law. The différence 
between that case and the one in hand is this: There the implied 
licensee was walking along the track; hère she was attempting to 
cross the track. There the implied license was exercised but by 
few persons; hère, by a multitude daily, — morning and evening. 
Whether, under the circumstances hère existing, a duty was imposed 
upon the railway company to operate its trains otherwise than in 
accordance with the ordinary method of opération before and at 
the time of the license; whether the license was not subject to such 
ordinary method of opération; whether, by reason of the license, a 
duty was imposed upon the railway company to give warning of the 
approach of a train to the way so granted, such as is by statute re- 
quired at a crossing of a public highway; whether any other duty 
was imposed than that of active watchfulness to avoid injury to 
those upon or about to cross the track upon the licensed way; and 
whether the duty of warning arises until it is manifest that one is 
about to cross the track, — are questions upon which the courts are 
not at agreement, and which, as I think, are not presented by the 
pleadings, and, for reasons hereinafter stated, are questions not nec- 
essary to be considered at this time. The majority opinion would 
infer a license hère because "no earnest efforts were made, nor efQ- 
cient means shown to hâve been employed, to cause people to desist 
from passing that way, though a few rods of fence along the east side 
of Packers avenue, it is apparent, would hâve been suf&cient for the 
purpose." This railway company had no right to erect fences upon 
the land of another. The property where it is said a fence should 
hâve been erected belonged to the Union Stock-Yards Company. If 
there were légal or moral duty resting upon any one in this respect, 
it was a duty devolving upon the Union Stock- Yards Company, and 
not upon the défendant in error, ,which had no control over the prem- 
ises. It was not possible or feasible for the railway company to hâve 
inclosed its own tracks, part of the network of rails, to keep ont the 
multitude. Nor do I see in what manner the flve or six thousand 
persons daily crossing the track could hâve been prevented from so 
doing, except by the maintenance of a constabulary force. The law 
does not impose upon the owner such a duty towards trespassers, nor 
does his failure to employ physical force to prevent trespass operate 
as an implied license. It certainly was not neglect of duty to omit, 
aor can a license be inferred from failure, to erect a fence upon the 
land of another. I am not impressed with the correctness of the 
doctrine of vicarious punishment, applied to mundane affairs. 

3. Upon her own évidence, and upon the testimony of her wit- 
nesses, it is clear, as matter of law, that this injury happened through 
the négligence of the plaintiiï in error. The locality was one of great 
danger. To go over the course, she was obliged to cross a network 
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of tracks, about 15 in nuniber, diverging tlirough the switch yard, 
and converging at tlie crossing of Packers avenue. She had traveled 
this course, morning and evening, for two years. She knew and un- 
derstood ail the dangers of that very dangerous locality. She states: 

"ïhese engiiies switcliing back aud fortli would pull cars ont, and Khove 
them in. ou the ditïerent tracks. In .aoing tlierc, from west of the hog chute 
to Packers avenue, you were liable at auy time, moruUig or evening, to 
meet scveral engines and trains workiug in tlicro. That was a ûaily occur- 
rence, day and nigUt, during the two years I went tliere. In attempting to 
cross thèse ti'acks, I could not tell before I got there on what partieular 
track 1 would nieet switch englues and trains. Could only tell by looking 
up and dowu the track, east aud west, before I steppcd on it." 

Upon the occasion in question she left Transit avenue at or near 
the overhead hog chute, crossed a raiiroad ti'ack, and turned into 
the irregular space intervening between tlie north track of the Chi- 
cago, Milwankee & St. Paul Kaihvay Conij)any and the track to the 
north of it, owned by some other company. Hhe vvalked along that 
space to a point 15 or 20 feet west of the low switch stand, and then 
turned towards the south to cross the network of tracks. At that 
point the width of this irregular space was 10"/io feet, and, walk- 
ing along the space, she was frora 4 to 5 feet distant from the north 
rail of the track upon vvhich she met her injury. At some little dis- 
tance easi of the switch she had met the switch engine which was 
pushing cars to the east. As she turned to cross the track, and when 
within five feet of it, she looked to tlie east, and thought the engine 
was standing still. Without stopping or again looking, she went 
npon the track, walking slowly, and as she stepi)ed upon it she was 
.struck by the engine coming westward. Tins is her relation of the 
facts, corroborated by some of her v.-itnesses. The witness Boh- 
ringer, vi-lio testilied in her behalf, states that she looked towards the 
engine when she was 15 or 20 feet east of the switch, and was about 
to look again as she stepped ujton the track and was struck. The 
switch engine did not proceed eastward more than 125 to 130 feet 
from the place of the accident. The witnesses vary upon the ques- 
tion, some stating the distance; to be 35 feet. Upon stopjjing, the en- 
gine was iramediately reversed, and commencée] to back, and, npon 
reaching the place of theinjury,liadattained a speed of not more tlian 
from four to six ndles an hour. Tïie flreman, sitting in bis cab win- 
dow as the engine proceeded westerly, saw the plaintiff, and so soon 
as she turned, indicating a purpose to go upon tite track, gave the 
proper signal, and yelled to the engineer, and every possible effort 
was then made to stop the engine. If only the duty of active watch- 
fulness was imposed upon the railvvay conrpany before a purpose to 
cross the track was nianifested, that duty was discharged. The oper- 
atives of the train had right to assume that one would not at- 
tempt to cross the track without looking and listening for a com- 
ing train, and would stop (Kailroad Co. v. Miller, 25 Mich. 279), — 
as much right to assume that the girl, from the common instinct of 
self-preservation, would so govern her conduct, as a traveler upon 
the j)ublic higliway has tlie ri;.^ht to rcly uprn the giving of statntory 
signais at a crossing. If no duty was east up^m th<ï railway com- 
Ijany until it was apparent that the girl was about to attempt the 



294 74 FEDERAL EEPORTER. 

Crossing of the track, the duty then devolving was f uîly performed. 
The engine was brought to a full stop within the distance of its 
length. The girl, struck by the tender, was found between the driv- 
ing wheels of the locomotive. There can be no doubt that the girl 
was mistaken in supposing that the engine was standing still, if she 
looked, as she states, when she turned to go upon the track. If 
she looked, as Bohringer relates, when she was 15 or 20 feet east 
of the switch, it is probable that the engine was at that moment not 
in motion. At a speed of 6 miles an hour, the engine was traveling 
not more than 3 feet to her t foot. So that when she turned in 
her course to go upon the track, and was 5 feet distant therefrom, 
the engine could not hâve been more than 15 feet from the place of 
the injury. It is inconceivable that then, seeing the engine, she 
should hâve indulged the mistake that it was not in motion. The 
look which she gave was a passing glanée. She did not listen, and 
it was her duty to listen as well as to look. Attempting to cross 
this network of tracks constantly occupied by switching engines go- 
ing in both directions, in this place of extrême danger, — which may 
appropriately be termed the "jaws of death," — her duty was not ful- 
filled by the giving of a casual glance. It was her duty to look care- 
fuUy, to listen carefuUy, and to stop unless the way was clear. As- 
suming that her narration of facts is the correct one, she was delin- 
quent in duty, in failing to look and to listen and to stop before she 
ventured to put foot upon the railway track. There was no ob- 
struction to the view. Had she properly used her sensés, she could 
not hâve failed to see the coming train. It was close upon her. If 
she mistook the situation, when the exercise of care would hâve re- 
vealed it, her error, and Ss resulting injury, ought not to be visited 
upon another. If the narrative of the facts by the witness Boh- 
ringer be the correct one, and she only looked when 15 to 20 feet 
east of the switch, she was equally négligent in failing to look and 
to listen or to stop before she ventured upon the track. That one so 
fully apprised of the dangers surrounding her should hâve been so 
thoughtless of her own safety can only be explained upon the theory 
that she had become habituated to, and regardless of, the danger 
which daily confronted her. However much she may be entitled 
to our sympathy for her misfortune, the law cannot hold such con- 
duct to be the exercise of ordinary care, or permit her to recover, 
without disregarding well-settled principles of law, and without ten- 
dering a premium to reckless conduct. Under the circumstances, it 
was the duty of the trial court to withdraw the case from the jury 
and to direct a verdict. Railroad Go. v. Houston, 95 U. S. 697; 
Schofleld v. Eailway Co., 114 U. S. 615, 5 Sup. Ct. 1125; Elliott v. 
Railway Co., 150 U. S. 245, 14 Sup. Ot. 85; Railway Co. v. McDonald, 
152 U. S. 262, 14 Sup. Ct. 619; Nolan v. Eailway Co., 91 Wis. 16, 
64 N. W. 319. The facts considered were proven by the appellant, 
and are without contention. The law, applied to the ascertained 
facts, déclares her conduct négligent, precluding recovery. There is 
no inference to be indulged by court or jury, and therefore there was 
no issue to be submitted to the jury. 
The court déclines to consider this question of contributory neg- 
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ligence because it appears from the record that the trial court based 
its direction for a verdict upon another ground, and that, to review 
the décision upon any other ground than that given for the ruling, 
the action of this court would be primary, and not in review of some- 
thing done below. I am constrained to dissent from that conclusion. 
We are concerned with the correctness of the ruling of the court, not 
with the reason given for that ruling, except so far as it may guide 
us to a correct conclusion upon the reason assigned for the ruling. 
The exception and the assignment of error go to the ruling, not to 
the reason stated for the ruling. If it is clear that the ruling was 
right, although the reason assigned for the ruling was wrong, we are 
not called upon to reverse a judgment founded upon a correct rul- 
ing. Our action in afflrniing a correct ruling rendered upon an er- 
roneous ground would not be, as the court assumes, primary. It 
would be a review of something done below, — a review of the ruling 
of the court below. It is conceded that, if no reason were assigned, 
we should afHrm the ruling, if, in any view of the évidence, the rul- 
ing was correct. The direction of a verdict brings hère, under prop- 
er exception and assignment of error, the whole case for review. If 
it appeared clearly that the direction was right, the ruling should 
be affirmed, notwithstanding an erroneous reason given for the rul- 
ing. If the appellate court, in an instance in which it is authorized 
to review the entire case, can see that, for any cause, the party ap- 
pealing ought not to prevail, it is the merest formality, and a use- 
less formality, to reverse because the trial court, adjudging rightly, 
placed its judgment upon doubtful or erroneous ground. This is 
so, also, without regard to which party had the burden of proof there- 
on. The vital question concerns the correctness of the ruling, the 
whole case considered. Ail else is formai and inconsequential. If 
a trial court gives a wrong reason for a correct conclusion, the error 
is a harmless one, resulting in no injury to the party. We are con- 
cerned hère not so much with abstract principles or reasons as with 
injuries resulting to the party from the application of them. In 
Swager v. Lehman, 63 Wis. 399, 23 N. W. 579, certain testimony was 
ruled out upon a ground that the suprême court thought not to be 
valid; but, being admissible upon other ground, it held the ruling 
correct, and affirmed the judgment. In Brobst v. Brock, 10 Wall. 
519, the court observed: 

"It would be idle to reverse the judgment, and send the case back for a 
new trial, if it be certain that the plaintiff cannot recover In the action." 

In Barth v. Clise, 12 Wall. 400, the court says, citing a number of 
préviens décisions in that tribunal: 

"The plaintifEs in error, according to thelr own showlng, had not a shadow 
of a right to recover in this action agalnst Clise. Oonceding, for the purposes 
of this opinion, that the court below erred in ail the particulars complained 
of, the errors hâve done them no harm. Opposite rulings could not hâve 
helped them. Their case was inherently defective. The defect was incura- 
ble, and Ihevitably fatal. When such a defect exists, whether it be or be 
not brought to the attention of the court below, or of this court, by counsel, 
it is our duty to consider it, and to give it etfect." 

In Decatur Bank v. St. Louis Bank, 21 Wall. 294, 301, the trial 
court instructed erroneously upon the effect of one letter as consti- 
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tuting a guaranty; but another letter in CYidence was lield by tlie 
appellate court to lead to the same resuit, and therefore the judg- 
ment was afflrmed, the court observing, "The resuit is right, although 
the manner of réaching it may hâve been wrong." In McLemore v. 
Bank, 91 U. S. 27, 28, the court said that it was unnecessary to con- 
sider whetherj in ail respects, the charge of the circuit court to the 
jury was correct, because the record showed the case of the plaintitï 
to be so fatally détective that the judgment below would not be re- 
versed for instructions, however erroneous. In Lancaster v. Collins, 
115 D. S. 222, 227, 6 Sup. Ct. 33, it is said, "No judgment should be 
reversed in a court of error when it is clear that the error could not 
hâve prejudiced, and did not préjudice, the rights of the party against 
whom the ruling was made." In V\^isner v. Brown, 122 U. S. 214, 7 
Sup. Ct. 1156, the court said it was unnecessary to consider the va- 
lidity of the ground upon which the trial court directed a verdict, 
because "there was another ground upon which the court of trial 
might unquestionably hâve instrueted the jury to flnd a verdict 
for the défendant." In West v. Camden, 135 U. S. 507, 521, 10 Sup. 
Ct. 838, the court said it was unnecessary to examine the correct- 
ness of a certain instruction to the jury, "for, even though that might 
hâve been an erroneous instruction, it did no harm to the plaintiff, 
because he could not recover in any event." In Aerkfetz v. Hum- 
phreys, 145 U. S. 418, 12 Sup. Ct. 835, the court afflrmed the judg- 
ment, not only upon the ground of the ruling below, but also and 
mainly upon the ground of want of négligence, which ground the 
trial court had not passed upon. The distinction sought to be drawn 
in the majority opinion hère would not seem to hâve been considered 
by the suprême court to be of force. For the reasons stated I dis- 
sent from the judgment of the court. 



ST. LOUIS & S.F. R. CO. v. WHITTLE et al. 

(Circuit Court of Appeals, Eightli Circuit April 17, 1890.) 

No. 633. 

1. Kb<ji,igbnce— Comparative. 

,One W., witli two companions, purchased tickets at a station of de- 
fendant's railroad, about 6 c'cloclc in the afternoon. Tlie train wliich 
tliey were to talîe passed tlie station about midnight, and did not stop 
unless flagged, but defendant's station agent did not mention the lattei 
f àct. ' About midnight, the night then being very dark and misty, W. and 
his companions returned to the station. The agent had then gone to bed, 
and there were no lights at the station. A bystander volunteered to 
flag the train, and did so, with a match, but tlie train ran about 200 feet 
beyond the platform before stopplng, at which point it could not be seen 
in the darkness. Another bystander then said to W. and his compan- 
ions that they could go ahead and get on the tram, and W. accordingly 
started up the track. The train had begun to back down, and ran ovei 
and kllled W. on the track. The évidence was confllctlng as to whether 
there were any lights on the rear of the train, and whether any signal 
was given before the train began to back down to the station. Upon 
the trial of an action brought by W.'s représentatives against the railway 
Company, the court instrueted the jury that if they bclieved from the évi- 
dence that the defendant's employés operating the train, could, b.y thb 
exercise of reasonable care, hâve avoided killing W., notwlthstanding 
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some négligence on his part, then W.'s négligence would not of itself 
prevent the plaintitîs' recovery. ïhere was no évidence tending to show 
that any of the men on the train had reason to belleve that W. was on 
the tracli when the train began to back up. Held that, in the absence 
of such évidence, the instruction given was erroueous. 

2. CONTRIBUTOKY NEGLIGENCE. 

Held, further, that the factthat W. went upon the tracli, and wallicd 
or ran towards the train, without waiting to ascertain whether it would 
back down to the station, on a dark night, when he could not see the 
train, and had at least as much reason to suppose it would move back 
as forward, showed that he was guilty of contributory négligence, a 
conclusion not altected by the presumption arising from the instinct of 
self-preservation, and that the jury should hâve been instructed to tind 
for the défendant. Oaldwell, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the West- 
ern District of Arkansas. 

B. E. Davidson (L. F. Parker was with Mm on the brief), for 
plaintifif in error. 

Ira D. Oglesby (John H. Rogers was with him on the brief), for 
défendants in error. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

THAYER, Circuit Judge. This suit was brought by Bettie Whit- 
tle, Charlie Whittle, and Frank Whittle, the défendants in error, 
against the St. Louis & San Francisco Railwaj Company, the plain- 
tifE in error, to recover damages on account of the death of W. L. 
Whittle, who was killed at Cameron, in the Indian Territory, on the 
moming of November 9, 1893, by being run over by one of the de- 
fendant cômpany's passenger trains. The deceased, W. L. Whittle, 
was the husband of Bettie Whittle, one of the défendants in error, 
and the father of Charlie Whittle and Frank Whittle, the other 
défendants in error. The material facts on which the décision of 
the case dépends do not admit of any dispute under the testimony 
preserved in the bill of exceptions, and they are as follows: The 
deceased, W. L. Whittle, resided with his family about four miles 
from the town of Cameron, in the Indian Territory. On the after- 
noon of November 8, 1893, he came to the défendant cômpany's 
station in said town, in company with John E. Martin, and one 
Stewart, to take a train for Pt. Smith, Ark. Tickets for the in- 
tended trip were purchased of the défendant cômpany's station agent 
about 5 or 6 o'clock p. m. of that day, but the train on which they 
expected to take passage was not due at the station from the south 
until about midnight. The train in question did not stop at Cam- 
eron unless it was flagged, but no notice to that effect was given 
to the deceased when he purchased his ticket. The deceased came 
to the station with his two companions, above named, a short time 
before midnight, and was standing on the station platform as the 
train approached from the south. The station agent had retired for 
the night before the train arrived, and there was no one présent 
representing the défendant company to flag the train. For that 
reason, a bystander on the station platform, who knew that the 
deceased desired to board the train, lit a match, and waved it as a 
stop signal, when the engine was about 200 yards distant from the 
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centèr of the station platform. The signal was seen by the engi- 
neer, and responded to by two short blasts of the whistle, but, owing 
,to its speed, the train ran past the station a short distance; so 
that, when it stopped, the rear end of the rear car was about 200 
feet north of the north end of the station. The night was very 
dark and misty. There tvere no lights about the station except a 
dim light in one of the station Windows. When the train came to a 
hait, one of the bystanders on the station platform remarked to the 
persons who were intending to board the train, "You can go ahead 
and get on," or words to that eiïëct; whereupon Whittle, the de- 
ceased, stepped down from the platform onto the track over which 
the train had just passed, and started up the track to board the 
train, walking or running for that purpose between the rails. Very 
soon after the train stopped, the engineer reversed his' engine, for 
the purpose of backing the train down tb the station, and enabling 
those who desired to do so to get aboard. By the backward move- 
ment of the train, the deceased was caught on the track, and in- 
stantly killed, at a point a little north of the north end of the 
station platfoEm. TbeçTidence was çopflicting as to whether there 
were or were not lights on the rear end of the train, and as to 
Whether thè engine bell was ruag before the train started to back 
up. ^ One of the plaintifE.'a W^itnésses> George W. Noble; who was 
standing: on-the station platform >when the accident occurred, testi- 
fled that he àeard the puiHng of the engine when the train began to 
back up. Another witness for the plaintifE, John E. Martin, who 
was a brother-in-law of the deceased, testified, in substance, that 
,he had not lëît the platfoi'm when the accident occurred, and that 
he was not aware that the train hàd beguato move either backward 
or forward, after it haltéd north of the station, until he was made 
aware of the f act that the train was moving backward by the out- 
çry of the d^eased when he was run over. 

Numeroiis errors hâve been assigned to the action of the trial 
court, but the view that we hâve felt ourselves constrained to take 
will only render it necessary to notice two of the alleged errors. 

At: the instance ofihe plaintifE below, the circuit court gave, 
amohg .others, the following instruction; and the défendant Com- 
pany duly excepted thereto: 

"The court furtîier instructs the jury that'it is not every négligent act on 
the part of deceased that amoUnts to such contributory négligence as would 
for that reason preclude plaintiff's right to reçover. Although the jury may 
believe from the évidence that the deceased was guilty p£ some négligence, 
yèt, if the jury believe frorû ail the evidehce that the defendant's employés 
operating the train by which the deceased was killed eould, by the exercise 
of reasonable care and prudence upon their part, hâve avoided killing the 
deceased notwithstanding his négligence, thçn the négligence of the deceased 
of itself would not prevent plaihtiffs from rècovering in this action." 

This instruction, as applied to the undisputed facts which were 
proven at the trial, was misleading, and therefore erroneous. There 
was no évidence before the jury tending to show that either the 
engineer, conductor, or any other trainman had any knowledge or 
reason to believe that the deceased was; on the track in the rear of 
the train wheil it began to back up after it had run past the station. 
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In the absence of such évidence, tlie rule of law that was invoked 
by the plaintiffs had no application to the case in hand, and ought 
not to hâve been given. An instruction like the one now in question 
Ts very proper, no doubt, in those cases where it appears that a person 
uegligently placed himself in a position of danger, and tlie fact be- 
came linown to the alleged wrongdoer in time to hâve taken certain 
précautions to avoid injuring him, which were not taken. If an en- 
gineer in charge of a train sees a person walking on a railroad track, 
even at a place where he has no right to walk, he must, nevertheless, 
niake ail reasonable efforts to avoid injuring him. The fact that one 
person is guilty of négligence in placing himself in a dangerous situa- 
tion does not absolve another person, when the fact becomes known, 
of the duty to make a reasonable effort to protect him from injury or 
from the conséquences of his own carelessness. This principle is 
well established in the Law of Négligence, but it has no applica- 
tion except in those instances where the plaintiff's dangerous situa- 
tion was known to the défendant, and the latter thereafter omitted 
some reasonable précaution which might hâve been taken, and which 
précaution, if taken, would hâve resulted in preventing the acci- 
dent. In such cases it is the last omission of duty which the law es- 
teems the proximate cause of the injury, and it accordingly permits 
a recovery by the injured party notwithstanding his prior négligence. 
Railway v. Monday, 49 Ark. 257, 4 S. W. 782; Eailway Co. v. Cav- 
enesse, 48 Ark. 106, 2 B. VV. 505; Shear. & E. Neg. § 99, and cases 
there cited; Whart. Neg. § 323; Thomp. Neg. 1156. As we hâve 
before remarked, there was no testimony in the case at bar which 
tended to show that the trainmen either knew or suspected that the 
deceased had placed himself in a position where he might be run 
over and killed as the train backed up, and, in the absence of such 
proof, it was erroneous to instruct the jury on that hypothesis. 

The circuit court further erred, we think, in refusing, upon the 
testimony contained in this record, to charge the jury as it was re- 
quested to do, that the deceased was guilty of contributory négli- 
gence, and that there could be no recovery for that reason. The 
testimony showed without contradiction that the deceased volun- 
tarily placed himself in a position of great danger, by going upon the 
track, and walking or running thereon towards the train, without 
waiting even for a moment to aseertain if it would back down to 
the station. The night was dark and foggy; so dark in fact, as ail 
the witnesses say, that it was impossible to tell, merely by looking, 
when the train began to move backward towards the station. If 
this be so, and if it is also true, as was contended by the plaintiffs 
below, that there were no lights on the rear end of the train, and in- 
sufHcient light about the platform, thèse facts rendered the risks 
that were assumed by the deceased in walking or running up the 
track so much the greater. Besides, as the train had actually stop- 
ped in obédience to the stop signal, and as the deceased had not 
been invited or ordered by any of the trainmen or other employés 
of the railroad company to come forward and get aboard, he must 
hâve known that the train was at least as likely to move backward 
as to move forward, and to do so very soon. The danger to be ap- 
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prehended, therefore, from going on the track under thèse circum- 
stances, was great and imminent. 

It lias been repeatedly held tliat a railroad track is itself a warn- 
ing of danger, and that one wlio voluntarily goes or walks upon a 
railroad track without looking to see if a train is approaching when 
bis view is unobstrueted is, as a matter of law, guilty of a want of 
ordinary care, wbich preeludes a recovery for an injury sustained, 
even though the railroad company itself was guilty of négligence. 
Such was the rule of law declared by this court, after a full con- 
sidération of the subject, in Eailway Co. v. Moselev, 12 U. S. App. 
601, 6 G. C. A. 641, and 57 Fed. 921, and in Eailway Co. v. Bennett, 
16 C. C. A. 300, 69 Ped. 525. See, also, to the same effect, Eail- 
road Co. v. Houston, 95 U. S. 697; Schofleld v. Eailway Co., 114 U. 
S. 615, 5 Sup. et. 1125; Elliott v. Railroad Co., 150 U. S. 245, 14 
tSup. et. 85; Bancroft v. Eailroad Corp., 97 Mass. 275, 278; McGrath 
V. Eailroad Co., 59 N. Y. 468, 472; Rodrian v. Eailroad Co., 125 N. 
Y. 526, 26 N. E. 741; Mulherrin v. Railroad Co., 81 Pa. St. 366, 375. 
What shall be said, then, of the conduct of a person who voluntarily 
steps down on a railroad track from a station platform, and walks 
thereon towards a standing train that is liable to move backward 
or forward almost immediately, when it is too dark to see when it 
begins to move, or in which direction it is moving? It seems ob- 
vions to us that one who thus acts is equally as blameworthy as 
one who walks or drives across a railroad crossing without looldng 
to see if a train is approaching, when he is able to do so. Even if 
we should concède, therefore, — -and we are not disposed to contro- 
vert the proposition, — that the défendant company was at fault in 
not stopping its train opposite to the station, and in not providing 
sufflcient lights about the dépôt platform, still the fact remains that 
after the train had passed the station, and the situation was well 
known to the deceased, he voluntarily placed himself in a dangerous 
position, which was not known to the trainmen, and, by so doing, 
directly contributed to bis own death. The suggestion made to him 
or in his présence by the bystander, that he could go ahead and 
get on the train, was not in express terms, or by any fair légal 
intendment, a direction to walk up the track between the rails im- 
mediately in the rear of the standing train. By thus walking on 
the track, he incurred, as we think, an unnecessary and an obvious 
risk; and it admits of no doubt that, but for such act, the disaster 
would not hâve happened. 

It bas been suggested, arguendo, that the fact that ail men pos- 
sess the natural instinct of self-preservation constituted in itself 
some évidence which warranted the jury in flnding that Whittle ex- 
ercised due care, and so the case was properly submitted to the jury. 
The answer to this suggestion is that the testimony in this case 
discloses what the deceased did on the occasion of the accident. It 
shows that he committed an unnecessary and négligent act, with- 
out which the accident would not bave occurred. For that reason 
there is no room for presumption or inferences based on the fact 
that men are generally moved by the instinct of self-preservation. 
It is doubtless true that a man's actions are usually prompted by a 
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natural désire to guard against injury to himself ; but that this de- 
sire is not strong enougli, on ail occasions, to insure the exercise of 
reasonable care, is abundantly proven by our everyday expérience 
that men will sometimes commit acts of négligence which imperil 
their own lives, as well as the lives of others. For thèse reasons we 
think that the argument last suggested is entitled, on the facts of 
this case, to little, if any, weight. 

While the question of contributory négligence is ordinarily a 
question for the juiy, yet it is a well established rule in the fédéral 
courts that when the facts are undisputed, and the proof of con- 
tributory négligence is so conclusive that the court would not sus- 
tain a contrary finding, it is its duty to direct a verdict for the de- 
fendant. No court is required to take the chances of a verdict being 
rendered which, if rendered, it would deeui itself bound to set aside 
as wholly unsupported by évidence. Moreover, it is an undoubted 
right of an appellate court to détermine, among other things, wheth- 
er, upon the case as presented by the record, the trial court ought to 
hâve granted a peremptory instruction to flnd a verdict in favor of a 
particular party to the controversv. Gowen v. Harley, 12 U. S. 
App. 574, 6 G. C. A. 190, 197, and 56 Fed. 973; Railway Co. v. 
Moseley, supra; Elliott v. Railroad Co., supra; Schofleld v. Railway 
Co., supra. 

We think that the undisputed évidence contained in the présent 
record shows that the deceased was guilty of an act of négligence, 
which directly contributed to his death. The judgment of the cir- 
cuit court is therefore reversed, and the case is remanded, with di- 
rections to grant a new trial. 

OALDWELL, Circuit Judge (dissenting). Whittle, Martin, and 
Stewart, three plain countrymen, living in the Indian TeiTitory, 
went to Cameron, a station on the railroad of the défendant Com- 
pany, in that territory, to take the train for Ft. Smith, Ark. It does 
not appear that Whittle and his companions had any knowledge 
whatever of railroads or their mode of opération. They purchased 
tickets, and told the station agent they wanted to take the next pas- 
senger train to Ft. Smith, and were informed that it would pass 
the station about 12 o'clock midnight. The station agent did not 
acquaint them with the fact that the train did not stop at that 
station unless it was flagged. A little before midnight, Whittle 
and his two companions went to the station. It was a very darii 
night, and there was no light in the station, or on the platform, or 
anywhere about the station grounds or tracks. Ail was darkness. 
Besides Whittle and his two companions, there were on the station 
platform two other men, who were not going to take passage on 
the train, but wëre there upon other business, namely. Noble and 
Dr. Murray. The station agent went off to bed, and there was no 
agent of the company at the station or any place around to flag the 
train or give any advice or information to Whittle and his com- 
panions as to how to stop the train, or how or where they should 
get on after it did stop. When the train was seen approaching, T)r. 
Murray volunteered to flag it, and did so, with a lighted match. The 



302 74 FEDERAL REPORtER. 

train ran past the station a distance of two or three liundred feet, 
and stopped. It had no lights on the rear end. After it stopped, 
the whistle was not sounded, the bell was net rung, and no signal 
was given to indicate which way it was moving. ïhe train could 
not be seen after it stopped, by the persons on the platform, nor 
could its backward movement on the track be heard or seen by them. 
From the noise made by the escaping steam, which was the only 
noise heard after the train stopped, Mr. Noble, a dniggist and an 
intelligent man, living in the town, and presumably having some 
knowledge of the manner in which trains on this road were managed 
and operated at this station, and certainly more knowledge and ex- 
périence on the subject than Whittle and his companions could pos- 
sibly hâve, was under the impression that the train would not back 
up to the platform from the point where it stopped, but would go 
forward from that point to Ft. Smith; and he says: "I made the 
remark to them [Whittle and his companions], if they would run, 
they could get on the train." Acting upon this advice of Mr. Noble, 
and belieTing the train would not back up, but was going forward, 
the three men started in the darkness in the direction of the train, 
Whittle in the lead, and were immediately lost to view in the dark- 
ness. In a brief space of time, Whittle gave a cry of anguish or 
alarm, and was soon found under the train, crushed to death. It 
turned ont that Whittle, in the darkness, had in some manner got- 
ten onto the railroad track; and the train, backing up towards the 
station, noiselessiy, and without lights or signais of any kind, had 
run over and killed him. Just where he got onto the track, or how 
long he had been there, no one knows, because, in the darkness, no 
one could see his movements. There were baies of cotton, railroad 
ties, timbers, and other obstructions on either side of the track go- 
ing in the direction of the train, which, in the intense darkness of 
the night, made it difflcult, if not impossible, for any one to go in 
anything like a straight Une to the train without following the track. 
In conséquence of thèse obstructions, the track, at this point, was 
commonly used by the public in going to and from the station. 

The plaintiff's testimony establishes the foregoing facts, and they 
must be accepted by this court as true in determining whether there 
is suflQcient évidence to support the verdict of the jury. The plain- 
tiff's évidence tending to suppor-t it must be taken as true, and the 
confiieting évidence disregarded, for it is the exclusive province of 
the jury to pass upon the credibility of the witnesses. The appel- 
late court cannot weigh or balance the évidence. The rule is, there- 
fore, well settled, and has been frequently announced by this court, 
that when, by giving crédit to the plaintiff's évidence, and discredit- 
ing that of the défendant, the plaintiff's case is made ont, the court 
cannot withdraw the case from the considération of the jury, or set 
aside their verdict. Railway Co. y. Phillips, 13 C. C. A. 315, 66 Fed. 
35; Railroad Co. v. Teeter, 27 U. S. App. 316, 11 C. C. A. 332, and 
63 Fed. 527; Eailroad Co. v. Coriger, 12 U. S. App. 240, 5 C. C. A. 
411, and 56 Fed. 20; Railway Co. v. Sharp, 27 U. S. App. 334, U 
C. C. A. 337, and 63 Fed. 532. The jury found that the railroad 
Company was guilty of culpable négligence, and that Whittle was 
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not guilty of contributory négligence, and returned a verdict in favor 
of the plaintiffs. The majority of this court hâve set aside the ver- 
dict of the jury, upon the ground that Whittle was guilty of such 
contributory négligence as to preclude his widow and children from 
recovering for his death. 

There were présent on the station platform, that night, flve per- 
sons, namely, Whittle, Martin, Stewart, Noble, and Dr. Murray. 
Whittle vifas killed, and, before the trial of the case, Dr. Murray had 
left the country, and Stewart was not called' as a witness; se that, 
of those five who alone had any opportunity to know what the per- 
sons standing on the station platform saw or heard, Martin and 
Noble, only, were called as witnesses. 

Martin testifles in part as follows: 

"Q. After the train stopped this side of the dépôt, the first stoppage, the 
flrst time it stopped, I will ask you whether or not there were any signais 
given of any kind there, either bell or whistle or lanterns, or anything of 
that kind. A. No, sir; there were not. Q. There was no whistle? A. 
No, sir. Q. No bellV A. No, sir. Q. And no waving of a lantern or any- 
thing of that kind on the train? A. No, sir. Q. No signais of backing of 
any kind? A. No, sir. Q. When did you first ascertain as a matter ot 
fact that that train was backing? When did you first learn it was backing? 
A. When it struck Mr. Whittle. Q. When Mr. Whittle holioed, was it? A. 
Yes, sir. Q. Was the train moving when you run up and spoke to the engin- 
eer? A. Yes, sir. Q. When could you first see the moving train? A. When 
I got right even with the train, ot course I could tell it was moving back. 
Q. Could you hear it until it got even with you? A. No, sir; I never heard 
the train; it was backing. * * * Q. State whether or not you could see. 
when you were on the platform, where the train was. Was there anything 
to Indicate where the train was that you could see? A. I could not see the 
train when I was on the dépôt when it stopped. Q. Could you see it when 
Whittle holioed or yelled? A. No, sir; I could not. * * * Q. When it 
started back, you say there was no noise. You could not hear It until you 
got along even with the train after you run up there? A. Yes, sir; 1 got 
right at the train before I heard it. Q. How close did you get to it before 
you could see it? A. Well, I was right by the train; the train was running 
by me when I noticed it." 

On cross-examination the same witness testifled as follows: 

"Q. You tell this jury that you looked to see whether you could see that 
train or not after it had passed you? A. Yes, sir. Q. You looked to see 
whether you could see it or not? A. Yes, sir. Q. Did you see it? A. No, 
sir. Q. You didn't see it? A. No, sir. Q. You heard it stop; you heard 
the noise cease, and knew it had stopped, did you not? A. Yes, sir; I lieard 
the noise cease, and supposed the train had stopped. * * * Q. And you 
didn't hear the noise of the train until you got even with itî A. Well, right 
about the train." 

Mr. Noble testifles: 

"Q. When the train stopped up on the track,— that is, stopped at first,— 
what was done by thèse three parties? 1 am talking about Stewart, Martin, 
and Whittle? A. I made the remark to them, if they would go on now, they 
could get on the train. Q. What did they do? A. They started. Q. Who 
was ahead? A. I don't remember. Q. Did they ail start? A. That is my 
recollection. * * * Q. Could you see the rear end of the train when you 
first heard Whittle hoUo? A. No, sir. * * * Q. After the train stopped, 
I will ask you if it made any signal of backing; that is, either by ringing 
the bell, blowing the whistle, or swinging of any lantern, or anything of 
that kind. A. I never saw or heard any. Q. Is your hearing good? A. 
Yes, sir. * * * Q. Did you know when it stopped? A. Yes, sir. I could 
teU about when it stopped. I don't know exactly the time it stopped, but I 
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could tell alDout. Q. You could tell when the noice ceased? A. Tes, sir. 
Q. Was that when you made the remark that you can now go ahead and get 
on? A. Yes, sir. * * * Q. Did you hear the moving of the train? A. 
I don't remember about that, whether I heard the noise of the train or not. 
Q. But didn^t you look down the road towards the train after it had passed 
by the dépôt? A. Yes, sir. Q. And you could not see anything that Indi- 
cated where the train was? A. No. sir. Q. You could not see the red 
lights, or did not see them ? A. I did not see them. Q. You say you heard 
the train pufflng. Did you say that it puffed more than once? A. Yes, sir; 
exhausted. Q. More than once? A. Yes, sir. Q. How many times did you 
hear that? A. Oh, several tlmes. 1 don't remember how many times. Sev- 
eral times though. Q. While you were on the platform? A. Yes, sir. Q. 
What called your attention to that fact, now? A. My impression was at 
the time that the train was going this way [towards Ft. Smith], and I made 
the remark to them, if they would run, they could get on the train. Q. You 
heard the train moving, then, before you made that remark, and you were 
under the impression it had started on towards Ft. Smith? A. Yes, sir; as 
soon as I found the train had passed and stopped, I made the remark to 
them, If they would hurry or run, they could get on the train. Q. You stated 
a while ago that you heard It pufC, and you thought it was starting towards 
Ft. Smith? A. Yes, sir; 1 just remember that my impression was that, if 
they would start, they could get on the train, and that suggested to me that 
the train was going on this way [towards Ft. Smith]. Q. You heard the 
pufflng just as a train that was starting? A. Yes, sir; I supposed It had 
just started." 

Thèse are the only witnesses who were on the station platform that 
night who testifled to what the persons standing on the platform saw 
and heard and believed with référence to the movements of the train. 
But their testimony is not ail of the évidence which the jury had a 
right to take into considération in determining whether Whittle was 
guilty of contributory négligence. Whittle's death itself testifles 
against the wanton and reckless négligence on his part which must 
be shown to def eat a recovery in this case. 

In Eailroad Co. v. Nowicki, 46 111. App. 566, the court said: 
"While It is true that, in an action for Personal injuries based upon the 
négligence of the défendant, it is an essential élément of the plaintiffi's case 
that the injured party must hâve been in the exercise of ordinary care, 
yet it is not indispensable that such fact should be directly shown by affirma- 
tive évidence. ïhere is in ail men a natural Instinct of self -préservation, 
and such instinct is an élément of évidence of which the jury may take 
notice, and, in the absence of ail testimony upon the subject, flnd that a 
deceased party, in obédience to the ordinary Instincts of mankind, exercised 
that care for his safety which a prudent man would, under the same condi- 
tions, hâve made use of." 

"The natural instinct," says Agnew, J., In Allen v. Willard, 57 Fa. St. 374, 
380, "which leads men in their sober sensés to avoid injury and préserve life, 
Is an élément of évidence. In ail questions touching the conduct of men, 
motives, feelings, and natural instincts are allowed to hâve tlieir weight, 
and to constitute évidence for the considération of courts and juries." 

And see, to the same effect, IMcGhee v. White, 13 C. C. A. 608, 66 
Fed. 502; Gilchrist v. Eustrom, 16 C. C. A. 421, 69 Fed. 794. 

This rule of évidence has been twice announced and acted upon by 
the suprême court of the United States. 

In Eailroad Co. v. Griffith, 159 U. S. 603, 610, 16 Sup. Ct. 105, 
the court said: 

"Since the absence of any fault on the part of a plaintifE may be inferred 
from- circumstances, and the disposition of persons to take care of themselves, 
and to keep out of difficulty, may properly be taken into considération (Rail- 
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road Co. v. Gladmon, 15 Wall. 401), It is Impossible to hold, in the light of 
this évidence, as matter of law, that the conduct of plalntiff was such as to 
defeat a recovery." 

It is perfectly clear upon the évidence that neither Whittle, nor 
any other man on that platform that night, saw or heard anything 
to indicate that the train was backing up, or that it would back up. 
He was sober and in the full possession of his sensés, and it is in- 
credible that he knowingly and intentionally ran against a moving 
train whieh he saw or heard. He was struggling over the rubbish 
and through the darkness, to reach the train which Noble had told 
him was moving ont for Ft. Smith. Why should he be convicted of 
négligence in not seeing and hearing what the other persons situated 
exactly as he was neither saw nor heard. The law does not hold 
men responsible for a knowledge of acts unless their ignorance arises 
from some fault or négligence of their own. The witnesses agrée 
that it was so dark that the train itself could not be seen until 
one was "right up to it." If a train of cars could not be seen, how 
could Whittle see the rails on the railroad track, or know whether 
he was on the railroad track or not? The truth is that he was lured 
to his death by the most gross and culpable négligence on the part 
of the railroad company. That négligence consisted in a variety of 
acts. It was the duty of the railroad company to hâve the station 
platform lighted, and it was not lighted at ail. When the station 
'agent closed the ticket olfice for the night, and went off to bed, he 
turned down the wick of the lamp in the office so low that the fact 
that the lamp was lighted at ail was barely discernible when look- 
ing at it through the office window. It was not left lighted for any 
purpose of lighting the office, much less the platform, but so that a 
light might be quickly made by turning up the wick, instead of hav- 
ing to light it with a match. It shed no light on the platform. The 
company owed Whittle the further duty of having an agent awake 
and at his post to seasonably flag the train, so that it might stop at 
the platform, or, if it failed to do so, to impart to him such in- 
formation as might be necessary to enable him to get on the cars in 
safety. If the station agent had been there to flag the train at the 
proper time, it would hâve stopped at the platform. The company, 
having negligently permitted the train to go by the platform, was 
guilty of gross négligence in backing it up to the station on a dark 
night, without having any light or signal on the rear car, and with- 
out blowing the whistle or ringing the bell or giving any signal 
whatever of its approach. If the station agent had been at his post, 
and had flagged the train in due time, or if the train had stopped at 
the station platform, or if, when it ran by, the station agent had 
been there to give information as to its future movements, or if the 
train could hâve been seen, or there had been lights on the rear end, 
or the bell had been ringing or the whistle blowing, or the station 
platform or grounds had been lighted up so the rails and track 
could hâve been seen, a différent question wôuld hâve been pre- 
sented; but the railroad company negligently failed to perform a 
single one of thèse duties. It is quite foreign to the case, therefore, 
to cite authorities to show that one who knows he is on a railroad 
v.74F.no.2— 20 
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track, and who is wrongfully there, and who can readily see and liear 
a ooming train, may be held guilty of contributory négligence. A 
railroad company owes to its passengers a much higher duty than it 
owes to trespassers on its track, or even to persons crossing its track 
at public highways. To its passengers it owes tlie absolute duty of 
providing them a safe passage to and from the cars, and passengers 
hâve a right to rely upon the discharge of this duty by the company. 
Eaiiway Co. v. Johnson, 59 Ark. 122, 26 S. W. 593, and cases cited. 
If Whittle was on the track, he was there unwittingly, and becaust- 
of the acts of négligence of the railroad company which justifled 
him in seeking the train, and the railroad company will not be 
heard to complain that he did not foresee and provide against its 
numerous acts of gi'oss négligence. Webb's Pol. Torts, 592. "It is 
not necessarily and of itself contributory négligence to do some- 
thing which, apart from the state of things due to the defendant's 
négligence, would hâve been imprudent." Id. 593. 

But it is said, suppose the railroad company was guilty of ail the 
acts of négligence charged, "thèse' f acts render the risks that were 
assumed by the deceased' so much the greater." But it was the rail- 
road company that imposed thèse risks upon Whittle, and it cannot 
shift the conséquences of them on him. The reasoning seems to be 
that if there was no light on the rear car, and no signais given, and it 
was so dark thé plaintiff could not see the train on the track, he 
ought not to hâve proceeded to hunt up the train at ail without a 
light. The railroad company cannot take advantage of its own 
wrong in this manner. It is liable for the damages resulting from 
the risk its misconduct compelled Whittle to run if he acted as a rea- 
sonably prudent man would hâve acted under the same conditions. 
That he did so act is proved beyond ail reasonable doubt by the fact 
that every man on that platform believed he was doing a proper 
thing to f ollow up the train. His two companions did the same, and 
that they did not share his fate is owing to the fact that he was in 
the lead. Noble advised ail of them to do it. It makes no différence 
that Noble was not an agent of the company. His advice shows 
what a reasonably prudent man thought was proper to be doue un- 
der the circumstances. That Whittle, amidst the obstructions and 
in the darkriess, got onto the railroad track, was not his fault, but 
the direct resuit of the multiplied négligent acts of the railroad com- 
pany. 

A contention like that made by the majority of the court in this 
case was made in Low v. Railroad Co., 72 Me. 313, 321, and the 
court answered it in this wise: 

"The defendant's counsel put the dilemma thus: 'If the night is light 
enough to see the gangway, no railing or light is necessary to enable a per- 
son to avoid it; and, if the night is too dark to allow of its being seen, tlien 
a person groping around in the darlj, and unconsciously walking into it, 
is guilty of such négligence as to preclude him from recovering.' But if this 
plausible statement is absolutely correct, there never can be an accident of 
this description for which the Injured party can recover. The idea seems 
to be that there is no necessity for any précaution on the part of the wharf 
owners, because constant vigilance on the part of those who corne there when 
it is light enough to see the danger will enable them to avoid it; and, duty 
or no duty, they must not corne without a light in the nighttime, or they 
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wUl be set down as wantlng in ordinary care, and so forfeit tlieir right to 
protection or compensation. The argument establislies, if anytliing, toc 
mucli. The questions are not of a eharacter to be disposed of by a little neat 
loglc. Ttiey are rather, as remarlced by the court in EUiott v. Pray, 10 Allen 
384, 'questions which can be best deterniined by praetical men on a view o( 
ail tlie facts and circumstances bearing on the issue.' No such sweeping 
syllogism as this presented by defendant's counsel can be adopted as a rule 
ol: décision." 

In Eailroad Co. v. Van Steinburg, 17 Micli. 99, 118, Judge Cooley, 
delivering the opinion of the court, said: 

"Négligence, as I understand it, consists in a want of that reasonable care 
whicli would be exercised by a person of ordinary prudence under ail the 
circumstances in view of the probable danger of injury. The inquiry is there- 
fore one which must talie into considération ail thèse circumstances, and it 
must measure the prudence of the parties' conduct by a standard of be- 
havior Ukely to be adopted by other persons of common prudence. * * * 
Thus, the problem is complicated by the necessity of taliing into account the 
two sets of circumstances atfecting the conduct of différent persons; aud it 
is only to be satisfactorily solved by the jury placing themselves In the posi- 
tion of the injured person, and examining those circumstances as they then 
presented themselves to him, and from that standpoint judging whether 
be was guilty of négligence or not. It is évident that such a problem cannot 
nsually be one upon which the law can pronounce a definite sentence, and that 
it must be left to the sifting and détermination of a jury." 

The judgment of this court in Eailway Co. v. Sharp, 27 U. ^ App. 
334, 11 C. C. A. 337, and 63 Fed. 532, is directly in point in this case. 
In that case it was claimed that the plaintiff was guilty of con- 
tributory négligence by driving on the railroad track after night, 
when he heard a locomotive puffing not far from the crossing. This 
court said: 

"He heard no sound but the pufBng of the locomotive. The bell was not 
ringing, and the whistle was not blowing. There was no flagman at the 
station, and no liglit tliere or elsewhere between the two switeli liglits, aud 
nothing could be seen on the track between the locomotive and the crossing; 
and, satisfled that he could cross the track in safety before the locomotive 
could reach the crossing even if it was coming towards him, he started to 
do so. His horse crossed the track in safety, but the hind end of his cart 
was struck by a moving flat car, and he received the injuries compîained of. 
It turned ont that the locomotive was pushing three or more flat cars towards 
the crossing, which, owing to the darkness, the plaintiff could not see, and 
which he did not hear, and which had no light or flagman or other agency 
on them to give warning of their approach. We are unwilling to lay it 
down as a rule of law that the plaintiff was négligent in not anticipating 
the particular act of négligence of the défendant which occasioned the acci- 
dent. Hutchinson v. Railway Co., 32 Minn. 398, 21 N. W. 212; Weller v. 
Railway Co. (Mo. Snp.) 23 S. W. 1061. The jury, by their verdict, hâve said 
that the plaintiff was not required to conjecture or surmise that the company 
would attempt to back a train of flat cars, which made little or no 'noise, over 
a public crossing, in the suburbs of a city, on a darlc night, without a brake- 
man or a light or other signal on them to warn the public of their coming; 
and we concur in that conclusion." 

In Staal v. Railroad Co., 57 Mich. 239, 23 N. W. 795, the court said: 
"Whether the moving forwàrd [to cross the railroad track] as it was done 
was culpable négligence must dépend on what Staal was bound to antici- 
pate. In the absence of any knowledge of what was passing in his mind, 
we cannot hold him conclusively at fault, unless there is no sensible explana- 
tion to the contrary reasonably possible." 

A case in point is that of Hartwig v. Railway Co., 49 Wis. 358, 5 
N. W. 865. On a stormy, dark night the train stopped further from 
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the station than usual. The plaintifl asked the nigM watchman who 
was at the dépôt, whether he had to walk that far back to get on 
the caboose, and the watchman replied, "I guess you hâve." The 
plaintiff then started to the caboose, and, on his way, fell into an 
open cattle guard hetween the tracks, and was injured, and it was 
held that the raih^oad company was liable. 

It is said Whittle should hâve antieipated the backing of the train, 
because that is what is customarily done wlien a train runs by tlie 
station. That may be so with a well-regulated railroad which is 
operated with a due regard to the public convenience and safety. 
But ail the testimony shows that the management of this railroad 
at that station on that night falls far below the standard of a well- 
regulated railroad. Even the backing up to the station resulted f rom 
a mistake of the engineer in supposing he had a signal to back up, 
when he had none. He testifies that the conductor did not give him 
any signal to back up, and that he did not see the conductor give 
the fireman such a signal, but that he thought he saw the fireman 
give him a signal to back : 

"I thought the fireman did, but he says he didn't. * * * Q. The motion 
you say was the usual signal? A. Yes, sir; what I thought was the usual 
signal. Q. But since that you say he has told you— A. Yes, sir; he told me 
he didteot give the signal." 

And so Whittle is declared guilty of culpable négligence, because 
he did not anticipate that, through a mistake of the engineer in 
interpreting a movement of the ûreman, the train would be backed 
up to the platform on that night ! Whether Whittle knew what the 
practice of a well-regulated railroad was in this respect we hâve 
no means of knowing. So far as anything is disclosed by this record, 
this railroad was the first and only one Whittle ever saw, and Ma 
knowledge of its conduct and management was derived from what 
he saw and learned at that station on that night. From that ob- 
servation and expérience, neither Whittle nor any one else could 
hâve the least expectation that anything would be done by that 
road, on that night, at that station, according to the rules of a well- 
regulated railroad. Certain it is that nothing was so done. The 
quality of Whittle's action must be judged by the spécial circum- 
stances and surroundings at the time and place. We must place 
ourselves in his position, and look at the circumstances and surround- 
ings as they presented themselves to him, and say whether his action 
was such as might be expected of a man of common prudence and 
intelligence under similar circumstances. The question is not wheth- 
er his act would hâve been prudent at another time, and at a well 
lighted station upon another railroad, which was being operated with 
some regard to the convenience and safety of its patrons. It is ob- 
vions the accident would not hâve occurred at such a station and 
upon such a road. Nor was Whittle bound to exercise ail the care 
a judge schooled in the law of contributoi-y négligence, and having 
in mind the lessons it teaches, would probably exercise. That stand- 
ard of care would be much too high to impose on mankind generally. 
If he behaved as a plain countryman of common prudence and in- 
telligence would hâve done under ail the circumstances then sur- 
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rounding him, the law acquits him of négligence. Who so capable 
of deciding whether his action came up to tliis standard of care as 
men who are themselves plain sensible men of common prudence and 
intelligence, and who will bring to the solution of the question their 
own common sensé and practical knowledge and expérience? 

It is indisputable that the question of contributory négligence is 
one of fact for the jury. When it is said that a given act consti tûtes 
négligence in law, the statement means no more than that, in the 
judgment of ail reasonable men, — not judges alone, — it would be 
esteemed such. The expression "négligence in law" bas come into 
common use, but it is not to be inferred thercfrom that the judges 
are endowed with the power and authority to déclare what acts sliall 
constitute négligence or due care, for thèse are questions of fact, 
which it is the exclusive province of the jury to détermine. Judges 
are presumed to be possessed of common knowledge and understand- 
ing, and when their common knowledge enables them to say that 
by the consensus of public opinion, by the uniform judgment of ail 
reasonable men and the uniform verdict of juries, a given act is an 
act of négligence, they hâve a right to say that the rule as to that 
act must be regarded as settled. But they say this, not because it 
is their opinion, but because it is the opinion of ail reasonable men ; 
and, if it is not the opinion of ail reasonable men, they are not au- 
thoiized to say it. In Railroad Co. v. Van Steinburg, supra, Judge 
Cooley said: 

"The case, however, must be a very clear one which would justify the court 
in taking upoii itself this responsibility; for, wlien the judge décides that a 
want of due care is not shown, he necessarily fixes in his own mind tlie stand- 
ard of ordinary pi-udence, and, measuring the plaintiff's eouduot by that, 
turns him ont of court upon his opinion of wliat a reasonably prudent inan 
ought to hâve donc under the circumstanees. He tlius malies )iis own opinion 
of what would be generallj' regarded as prudence a deflnite rule of law. It 
is quite possible that, if the same question of prudence were submitted to a 
jury collected from the différent occupations of society, and perhaps better 
compétent to judge of the common opinion, he might find them differing 
with him as to the ordinary standard of proper care. The noxt judge trying 
a similar case may also be of a différent opinion, and, because the case is 
not clear, hold that to be a question of fact which the first bas ruled to be 
one of law. Indeed, I thinls the cases are not so numerous as bas been some- 
times supposed in which a judge could feel at liberty to talie the question 
of the plaintiff's négligence away from the jury. This question was very 
fully and carefuUy considered by the suprême court of Counecticut, in Beers 
V. Railroad Co., 19 Conn. 566, and a rule was laid down, which bas since been 
followed in that state, and is very succinctly stated in Parli v. O'Brien, 23 
Conn. 347, as foUows: 'The question as to the existence of négligence, or a 
want of ordinary care, is one of a complex character. The iuquiry, not only 
as to its existence, but whether it contributed with négligence on the part 
of another to produce a partieular efCect, is much more complicated. As to 
both, they présent, from their very nature, a question, not of law, but of 
fact, depending on the peculiar circumstanees of each case, which circum- 
stanees are only evidential of the principal fact,— that of négligence or its ef- 
fects,— and are to be compared and weighed by the jury, the tribunal whose 
province it is to find facts, not by any artificial rules, but by the ordinary 
principles of reasoning; and such principal fact must be found by them be- 
fore the court can take cognizance of it, and pronounce upon its légal efCect.' 
It is a mistalie, therefore, to say, as is sometimes said, that when the facts 
are undisputed the question of négligence is necessarily one of law. This is 
generally true only of that class of cases where a party has failed in the per- 
formance of a clear légal duty." 
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The issue between the members of this court is clearly defined. 
On the une hand it is maintained that it is for the court to déter- 
mine whether the acts of Whittle, under ail the spécial and peculiar 
circumstances surrounding the case, constitute contributory négli- 
gence in law; and the contention on the other hand is that whether 
those acts constitute contributory négligence is a question of fact 
for the jury, and not of law for the court. The question is not to be 
obscured by confounding it with the generality of cases in which, 
if there is either no évidence or not sulïicient évidence to warrant a 
verdict, the court may take the case from the jury for want of évi- 
dence. This case is not one of lack of évidence. The contention of 
the majority is not that there was no évidence to go to the jury, 
but that the facts proved constituted contributory négligence in law. 
The contention of the minority is that it is the province of the jury 
to détermine what constitutes contributory négligence from the 
proven facts. It would be an affectation of learning to cite the liun- 
dreds of cases in this country and in England which hold this ques- 
tion is one for the jury. In addition to the cases already cited I con- 
tent myself with citing two or three of the judgments of the suprême 
court of the United States on this question. The position of the ma- 
jority is expressed in the following sentence in their opinion: 

"We .think that the undisputed évidence contained in the record shows 
that the deceased was guilty of an act of négligence which directly contrlb- 
uted to hls death." 

Against this assumption of the majority that it is their province to 
décide upon the facts proved whether the "deceased was guilty of an 
act of négligence," I interpose the clean-cut and emphatic déclara- 
tion of the suprême court of the United States that: 

"Although the facts are undisputed, it is for the jury, and not for the 
Judges, to détermine whether proper care was given, or whether they estab- 
lished négligence." Railroad Co. v. Stout, 17 Wall. 657. 

In Eailway Co. v. Ives, 144 U. S. 408, 12 Sup. Ct. 679, the lower 
court, in its charge, told the jury: 

"You flx the standard for reasonable, prudent, and cautious men under 
the circumstances of the case as you flnd them, according to your judgment 
and expérience of what that class of men do under thèse circumstances, and 
then test the conduct involved, and try it by that standard; and neither the 
judge who tries the case nor any other persons can supply you with the cri- 
iterion of judgment by any opinion he may hâve on that subjeet." 

And the suprême court held this was the law, and affirmed the 
judgment. In the same case the suprême court said : 

"It is eamestly insisted that although the défendant may hâve been guilty 
of négligence in the management of its train, which caused the accident, yet 
the évidence in the case given by the plalntifC's own witnesses shows that 
the deceased himself was so négligent In the premises that, but for such 
contributory négligence on his part, the accident would not hâve happened. 
* * * To this argument several answers might be given, but the main 
reason why It Is unsound is this: As the question of négligence on the part 
of the défendant was one of fact for the jury to détermine under ail the cir- 
cumstances of the case, and under proper Instructions from the court, so, 
also, the question of whether there was négligence in the deceased, which was 
the proximate cause of the injury, was likewise a question of fact for the 
jury to détermine, under lilie rules." 
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In Jones v. Eailroad Co., 128 U. S. 443, 9 Sup. Ct. 118, the lower 
court instructed the jury to render a verdict for the défendant upon 
the ground that the plaintiff had been guilty of contrihutory négli- 
gence, but the suprême court reversed the judgment, saying: 

"But we think thèse questions [of négligence] are for tlie jury to détermine. 
We see no reason, so long as the jury System is the law of the land, and the 
jury is made the tribunal to décide disputed questions of tact, why it should 
not décide such questions as this as well as others.'' 

The suprême court of the United States has twice referred ap- 
provingly to the case of Sullivan v. Railroad Co., 154 Mass. 524, 28 N. 
E. 911. In Kailway Co. v. Ives, at page 432, 144 U. S., and page 
688, 12 Sup. et, the court say: 

"The substance of the case is stated in the syllabus by the reporteri as 
follows: 'Plaintiff, a woman about 6.5 years of âge, of ordinary intelligence, 
and possessed of good sight and hoaring, was injured at a railroad crossing. 
ïhe railroad had beeu raised several feet higher than the sidewalk, and 
the work of grading was still unflnished, and the crossing in a broken condi- 
tion. There were three tracks, and a train was approachiug on the middle 
one. The view was obstructed somewhat with buildings, but, after reaehing 
the flrst track, it was clear. The évidence showed that the plaintiff was 
lamiliar with the passing of trains; that she did not look before goiug upon 
the tràck^ and that, if she had looked, she could hâve seen the train a qiiar- 
ter of a mile. When the whistle sounded, she looked directly at the train, 
and hurrled to get across. Plaintiff testifled that she looked before going 
upon the track, but did not see the train or hear the whistle; that the only 
warning she had was the noise of its approach, after she was on the flrst 
track; and that she did not then look to see where it was, or on whieh track 
it was coming, but started to cross as fast as possible, and, in so doing, 
stumbled, and fell between the rails. The signais required by the statutes 
were not given. Held, that it did not appçar as matter of law that plaintiff 
• was guilty of gross or willful négligence, and that it was proper to submit 
the question to the jurj'." 

In Kailroad Co. v. Everett, 152 U. S. 107, 14 Sup. Ct. 474, it is 

said: 

"In Sullivan v. Railroad Co., I.ô4 Mass. 527, 28 N. E. 911, it was held that 
'the court is not permitted to take from the jui-y thèse questions of négligence 
and to décide them for the jury and for the case, unless the évidence shows 
that the négligence of the défendant In error was gross and willful. If it 
was less than that, then the questions of négligence were for the jury, and 
are ail settled in favor of the défendant in error by the verdict." 

Probably the clearest and most comprehensive statement of the 
rule is found in Railway Co. v. Ives, supra, where the court say: 

"There is no fixed standard in the law by which the court is expected to 
arbltrarily say in every case what conduct shall be considered reasonable 
and prudent, and what shall constitute ordinar.v care, under any and ail cir- 
ciunstances. ïhe terms 'ordinary care,' 'reasonable prudence,' and such like 
terms, as applied to the conduct and affairs of men, hâve a relative signifi- 
cance, and cannot be arbitrarily defined. What may be deemed ordinary 
care in one case may, under différent surroundings and circumstances, be 
gross négligence. ïhe policy of the law has relegated the détermination 
of such questions to the jury, under proper instructions from the court. 
It Is their province to note the spécial circumstances and surroundings of 
each particular case, and then say wliether the conduct of the parties in that 
case was such as would be expected of reasonable, prudent men under a 
similar state of affairs. When a given state of facts is such that reasonable 
men may fairly differ upon the question as to whether there was négligence 

lAs published in 28 N. E. 011. 
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or not, the détermination of the matter is for the jury. It is only where 
the tacts are such that ail reasonahle men must draw the same conclusion 
from them that the question of négligence is ever considered one of law for 
the courts." 

In the case at bar, 16 men — 12 jurymen and 4 judges — hâve been 
called upon to draw a conclusion from the same évidence. Of this 
number, the 12 men appointed by the constitution to be the exclu- 
sive triors of the question hâve found that Whittle was not guilty 
of contributory négligence, and the learned and experienced trial 
judge and one member of this court hâve found that the testimony 
abundantly supports the verdict of the jury, and two judges of this 
court are of a différent opinion. ïhe rule of the suprême court is 
that, unless "ail reasonable men" would draw the conclusion that the 
party was guilty of contributory négligence, the verdict of the jm"y 
must stand; but the majority of the court hâve substituted for the 
rule of the suprême court a rule which, if put into words, would read 
that if, out of 16 reasonable men, 2 can be found who draw conclu- 
sions différent from the 14, the verdict of the 2 shall prevail over 
that of the 14. But this statement of the new rule falls far short 
of illustrating the extent of the invasion of the functions of the jury 
in this case ; for I hazard nothing in saying that a f air and impartial 
jury cannot be found m this circuit, of 11 states, who would not, 
upon the évidence in this record, return the same verdict that was 
returned by the jury that tried this case. 

The degree of proof required to establish contributory négligence 
must not be overlooked. The rule is "that the évidence against the 
plaintiff must be so clear as to leave no room to doubt, and ail ma- 
terial facts must be conceded or established beyond controversy." 
Field, Dam. 519; Beach, Contrib. Neg. § 447; Eailway Co. v. Sharp, 
27 U. S. App. 334, 11 C. C. A. 337, and 63 Ped. 532, and cases cited. 
Juries are the constitutional triors of the facts, and it is their ex- 
clusive province to décide what facts are proved. "It is a point tôo 
well settled to be now drawn in question that the eflect and sufS- 
ciency of the évidence are for the considération and détermination 
of the jury." U. S. v. Laub, 12 Pet. 5. "Whether évidence is ad- 
missible or not is a question for the court to décide; but whether 
it is sufiicient or not to support the issue is a question for the jury." 
Bank v. Gruttschlick, 14 Pet. 19, 31. The court in Ewing v. Burnet, 
11 Pet. 41, 51, said : "It is the exclusive province of the jury to dé- 
cide what facts are proved by compétent évidence." In Richardson 
V. City of Boston, 19 How. 263, the court said : "If there be 'no évi- 
dence whatever,' as in the case of Parks v. Eoss, 11 How. 362, to 
prove the averments of the déclaration, it is the duty of the court to 
give such peremptory instruction. But, if there be some évidence 
tending to support the averment, its value must be submitted to the 
jury, with proper instructions from the court. If this were not so, 
the court might usurp the décision of facts altogether, and make the 
verdict but an écho of their opinions." In Chandler v. Von Boeder, 
24 How. 224, the court said: **W^hether there be any évidence is a 
question for the judge; whether there be sufiicient évidence is for 
the jury." In Gregg v. Moss, 14 Wall. 564, Mr. Justice Miller, speak- 
ing for the court, said : "The brief of the plaintiff proceeds to argue 
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that the évidence before the jury does not sustain either of the allé- 
gations of advancing the money to tiie partnersliip, or the agreement 
of the plaintifE to convert it into capital of the partnership. With 
this we can hâve nothing to do. It was the province of the jury to 
détermine whether either of thèse allégations was proved." 

This was the unquestioned doctrine in ail the courts for the first 
half century of the existence of the government. It is only in récent 
times, and since corporations hâve absorbed the capital and business 
pursuits of the country, that a tendency bas developed, in some 
courts, to impinge on the functions of the jury and the constitu- 
tional rights of suitors. This invasion of tlie functions of the 
jury is attempted to be justified upon the ground that juries are 
prejudiced against corporations, and that it is thé duty of the 
courts to protect them from such préjudice. This is an unfound- 
ed assumption. The danger to life and property growing out of 
the management and opération of railroads lias been greatly lessened 
in récent years, and this improvement is largely due to the verdicts 
of juries. Corporations formed for pecuniary profit act from pe- 
cuniary considérations alone, and it was not until it became obvious 
that it was cheaper to incur the expense necessary to give greater 
security to life and property in the opération of their roads than it 
was to pay the damages awarded by the verdicts of juries, for neg- 
ligently failing to provide reasonable safeguards, that railroad com- 
panies exercised more care, and adopted better and safer methods, 
for the opération of their roads. Juries whose intelligence and im- 
partiality are impugned hâve no opportunity to be heard in their own 
défense. If they were accorded an opportunity to answer this charge 
of the judges against them, they would probably content themselves 
with a référence to the "mote" and the "beam," with an earnest 
asseveration that the beam was not in their eye. 

As illustrating the proper regard to be jjaid to the verdict of ju- 
ries by appellate courts, I refer to Johnson v. U. S., 157 U. S. 320, 
15 Sup. et. 614. This was a capital case, and the suprême court 
conceded that, in the view they took of the évidence, there "was 
room for a reasonable doubt of the defendant's guilt." This conces- 
sion would, of course, hâve compelled the court to set aside the 
verdict of the jury if it was the court's opinion of the évidence, and 
not that of the jury, which was to prevail. They did not set aside 
the verdict, however. The court said: "The impression has been 
made upon us, by ouï" examination of the évidence, that there was 
room for a reasonable doubt of the defendant's guilt. But," say the 
court, "the jury that found Mm guilty saw and heard the witnesses, 
and we must infer from the conduct of tlie court in overrùling the 
motion for a new trial that it was satisfied with the verdict." And, 
notwithstanding their impression of the évidence was diiïerent from 
that of the jury, they refused to set aside the verdict, affirmed the 
judgment, and the défendant was hanged. Why shonld the verdict 
of a jury be held more inviolable when a man's life is in the scale, 
than it is when only a money liability of a railroad company is in 
the scale? A verdict should be as conclusive upon an artiflcial as 
upon a natural person. There should be no discrimination. 
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Without pursuing the subject f urther, I ref er to and reafflrm wliat 
is said by this court in Kailroad Co. v. Ellis, 10 U. S. App. 640, 4 
C. G. A. 454, and 54 Fed. 481, and in the dissenting opinions in La- 
clede Fire Brick Manuf g Co. v. Hartford Steam Boiler Insp. & Ins. 
Co., 19 U. S. App. 510, 9 C. C. A. 1, and 60 Fed. 351, and Finalysou 
V. Milling Co., 14 C. C. A. 492, 67 Fed. 507, on the subject of the re- 
spective functions of the court and jury. 

The ruling of the majority of the court holding that, upon the évi- 
dence, Whittle was guilty of contributory négligence, is an invasion 
of the province of the jurv. and a déniai to the plaintiffs of their con- 
stitutional right to hâve the facts of their case tried by a jury. 



THE ALBANY. 

McCULLOUGH et al. y. THE ALBANY. 

(District Court, S. D. New York. April 27, 1896.) 

Collision— Pekkyboats — Lights Hid by Intbrvbning Vbssel. 

Libellants' ferryboat S. left Cliambers Street and navigated up tli& 
North river a little to tlie eastward of the liiglier ferryboat Hamburg, 
wliich liid the red light of the S. from the view of vessels to the westward. 
The ferryboat A. coming down from Weehaulîen was also obscured from 
the view of the S. by the intervening ferryboat Hamburg. The S. and 
the A. both turned at about the same time to pass under the stern of the 
Hamburg, and they flrst came in sight of each other when they were too 
near to avoid collision: BeJd, tliat each was to blâme for swinging so 
near under the stern of a high intervening boat, and the damages were 
therefore divided. 

Wilcox, Adams & Green, for libellants. 

Ashbel Green, and H. E. Kinney, for respondents. 

BBOWN, District Judge. About 9:45 p. m. of February 20, 1895, 
the libellants' ferrj'boat Susquehanna left her slip at the foot of 
Chambers Street, New York, on a trip to the Pavonia Ferry, Jersey 
City. As the Susquehanna came out the Hoboken ferryboat Ham- 
burg, a double-decked boat, was passing the slip on her way to Ho- 
boken. The Susquehanna rounded up the river from 100 to 200 feet 
to the eastward of the Hamburg with her bows lapping the Ham- 
burg's stern. The ferryboat Albany was at the same time on her 
way down from Weehauken, bound for Franklin Street, and was 
to the northward and westward of the Hamburg, so that the colored 
lights of the Albany and the Susquehanna were obscured from the 
view of each other by the high double deck of the Hamburg. The 
lutter was going somewhat faster than the Susquehanna, and when 
off Franklin Street, and probably about one-third of the way across 
the river, and heading a little to the Jersey shore, she drew away 
from between the Susquehanna and the Albany, so that the red 
lights of each became suddenly visible to the other a few hundred 
feet apart. Each ferryboat at once ported her helm, and very soon 
each reversed her engine; but they came in collision before the prog- 
ress of either was stopped. The witnesses for the Susquehanna 
contend that at the time of collision the Susquehanna was heading 
nearly straight up the river, and that the collision was brought about 
by the improper swing of the Albany tôt her slip at Franklin Street 
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under the Hamburg's stern. The witnesses for the Albany con- 
tend that the Susquehanna was swinging under the Hamburg's stem 
to the westward, across towards the Pavonia ferry, which was but 
a little above Franklin Street on the other side of the river. The 
tide was the flrst of the ebb; the current slight. 

ïhis is one of three collision cases which I hâve heard in succes- 
sion, in which the boats hâve come in collision by passing under the 
stern of another intervening vessel which obscured theni from each 
other's view. In this case, as in the others, on looking carefully 
over the testimony, it is évident that the collision did not arise from 
anything that can be called a légal fault after the vessels were aware 
of each other's near présence. The primary fault was in proceed- 
ing so near to another high vessel as to be concealed from the view 
of others likely to be approaching, so as to leave no sufficient time 
for any effective manoeuvres after the proximity of the other vessel 
was known. 

The présent case is much similar to that of The Seacaucus, 34 
Fed. 68, which on appeal was affirmed. It was there held to be 
imprudent and unjustiflable navigation for boats voluntarily and un- 
neoessarily to go so near to another intervening vessel that their 
side lights, Mhich are required to be visible for 10 points, could not 
be seen at ail, in time to give sufficient notice of the courses and 
positions of the respective vessels. 

ïhere is a great deal of discrepancy in the détails of the testi- 
mony, as to the heading of both boats at the time of the collision, 
and just before. It is not probable that the Susquehanna was head- 
ing nearly straight up river, or had come up on that heading. That 
is not consistent with ail the testimony as to the place of collision, 
which was much f arther ont than she was when she rounded up river 
on leaving Chambers Street; nor does it agrée with the testimony 
as to the course of the Hamburg, which was certainly a point and 
a balf towards the Jersey shore, and probably more; and ofl Frank- 
lin Street, moreover, the Susquehanna was so nearly opposite the 
Pavonia Ferry, that it is in the highest degree unlikely that on the 
flrst of the ebb she would not hâve been previously crossing to- 
wards her slip as the other witnesses say she was doing, if the 
Hamburg did not prevent her. I hâve no doubt that her probable 
course was the true one, and that she was in fact delayed somewhat 
in heading to the westward by the Hamburg, which was in her way. 

The testimony also as to the change of lights seen, namely, the 
green light seen on each boat almost immediately after seeing the 
red light, which was very speedily shut in again, shows that both 
were on the swing to port, and that each boat attempted to counter- 
act this swing by a port helm, although I do not think that the Al- 
bany had previously tumed so much_ to the eastward as her wit- 
nesses state. Each boat, I find, was swinging under the stern of 
the Hamburg, in order to go to her slip. The testimony of the 
witnesses on the Delaware as to the course of the Susquehanna, is 
entitled to very little weight, because they were not in position to 
judge accurately of any change in her course, while the witness from 
the Hamburg was in an excellent position to observe it. 
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The navigation in this case was ail the more imprudent on the part 
of each of thèse ferryboats, for the reason that each knew the cus- 
tomary navigation of the other, and that they were liable to meet 
near this time and place. There was not the least need of navigat- 
ing or rounding so near to the Hamburg, and each must be held to 
blâme, as in the Seacaucus suit. A further circumstance showing the 
lack of observation on the part of the Albany is, that the white pôle 
lights of the Susquehanna must hâve been visible over the Hamburg 
had they been looked for, as they were about 50 f eet above the water. 
They were not, however, observed. But this circumstance does not 
absolve the Susquehanna; as she had no right voluntarily and un- 
necessarily to hide her side lights behind the Hamburg, and then 
draw under her stern without giving any such timely notice by lights 
and signais as is required by law for the purpose of securing prudent 
and safe navigation. 

The damages and costs are, therefore, divided. 
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THE WHITNEY. 

METROPOLITAN S. S. CO. v. BRITISH & N. A. STEAM NAV. CO., Limited. 

(Circuit Court of Appeals, First Circuit. April 16, 1896.) 

No*. 104. 

1. C0I.T,ISI0N — SiGNALS — EVIDENCE OF INATTENTION. 

Where the évidence leaves no doubt tliat tvvo blasts of a whistle were 
given by one steamer, which were heard on tlie otlier as only a single 
blast, the distance being such that both ougbt to hâve been heard, the 
court must conclu de, in the absence of other explanation, that the ofi- 
cers and lookouts were inattentive. 

2. Samb — Steamships in Harbok. 

Where a steamsliip going out from Boston harbor, after crossing the 
channel to the northern side, and swinging round to a course about 
S. E. by E., was struck shortly after sunset by a steamer entering the 
harbor, which crossed the channel from the south side, held, that both 
were in fault,— the latter for inattention and lack of vigilance, as btI- 
deuced by not dlscovering the former sooner, and not accurately noticing 
her lights and position when discovered, by crossing the channel so as 
to involve danger of collision without seeing the risk Incurred, and by 
mistaking a signal of two blasts for one blast, and making a wrong 
maueuver in conséquence; the former for not Immediately reversing and 
giving danger signais on receiving an answering signal of one blast, 
which indicated that her own signal was misunderstood or not as- 
sented to. 

Putnam, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

This was a llbel and cross libel in admiralty for collision. The 
libel was dismissed in the district court, and a decree rendered npon 
the cross libel, from which the original libelant appeals. 

John Lowell and Eobert D. Benedict (Eugène P. Carver and Wm. 
D. Sohier with them on brief), for appellant. 

Lewis S. Dabney and Frédéric Dodge (Benj. Ll M. Tower with 
them on brief), for appellee. 
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Before COLT and PUTNAM, Circuit Judges, and WEBB, Dis- 
trict Judge. 

WEBB, District Judge. On the 28th day of September, 1892, 
at a little past 6 o'cloclv in the afternoon, a collision took place be- 
tween the steamship H. M. Whitney, owned by the Metropolitan 
Steamship Company, and the steamship Ottoman, owned by the 
British & North Atlantic Steam Navigation Company, Limited, re- 
sulting in the sinking of the H. M. Whitney and injury to the Otto- 
man. The place of collision was in Boston harbor, at a point about 
6,206 feet from India wharf, the pier of the H. M. Whitney, and 
about 4,180 feet from buoy No. 9. The H. M. Whitney, one of a 
line of steamers running between Boston and New York, was of 
2,706 tons gross, 288 feet long, and drawing at the time about 11^ 
feet forward and 15 feet aft. She was on a passage to New York, 
having left her dock at South Boston, about 9 minutes past 6 o'clock 
p m. The Ottoman was an inward-bound English steamer, of 4,843 
tons gross, and about 420 feet in length, drawing about 20 feet 
forward and 21 feet 9 inches aft She was going to her wharf at 
East Boston. The sun set at Boston that day at 5:46, and it was 
high tide at 3:37. The wind was light, and from the nortli, 
canting to the west, and the weather was fair. On the Ist day of 
October, 1892, the Metropolitan Steamship Company flled in the 
clerk's ofSce a libel against the Ottoman, to recover the value of 
the H. M. Whitney; and, on the fourth day of the same month, the 
British & North Atlantic Steam Navigation Company, Limited, filed 
a libel against the Metropolitan Steamship Company, for the loss 
and damage of the Ottoman from the collision. On the 15th day of 
October, 1892, answers to both libels were flled. In district court 
thèse cases were heard together. On the 13th day of March, 1894, 
the decree of the district court, dismissing the libel of the Metropoli- 
tan Steamship Company, with costs, taxed at |1,174.59, was en- 
tered, and on the 16th day of March an appeal was claimed by 
the libelant in open court. Upon the libel of the British & North 
Atlantic Steam Navigation Companj', Limited, an interlocutory de- 
cree in favor of the libelant was entered March 13, 1894; and, upon 
the acceptance and confirmation of the report of tlie assessors, a 
final decree in favor of the libelant for the sum of $9,775.13 damages, 
together with costs, taxed at |194.92, was entered June 23, 1894. 
On the same day an appeal was claimed in open court by the re- 
spondent, the Metropolitan Steamship Company. June 23, 1894, 
the district court ordered the two cases to be consolidated. The ap- 
peals were perfected by giving security, and were alloWed. 

The évidence is voluminous, and not without sucli conflict and 
contradictions as are usually found in controversies of this kind. 
The différences relate to the speed of the steamers, how they were 
eteered, the paths they followed.how they were maneuvered,the lights 
they respectively exhibited, the signais by whistles that were given, 
and tlie précise spot of the collision. It is not denied that, upon both 
steamers, ail régulation side and masthead lights were properly set, 
and burning clearly. There is no important différence as to the time 
of the afEair, and such différences as there are may be easily account- 
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ed for by the fact that différent clocks were referred to by the wit- 
nesses. To analyze and compare in détail ail the évidence would 
extend the opinion of the court to great length, and does not seem 
necessary to a fair understanding of the reasons for the conclusions 
to which the court has been led by it. The Whitney left her dock, 
on the south side of the channel, at about 9 minutes past 6 by her 
clock, and by the same clock the collision was about 20 or 21 min- 
utes past 6. As she lay in the dock at South Boston, she was head- 
ing about east across the channel ; and at flrst ran 3 or 4 times her 
length across the channel, or from 864 to 1,152 feet towards the 
northerly side of the channel ; and then ported her helm by two slight 
movements, under which porting she came round about 2J points, put- 
ting her on a course about S. E. by E., or a little more easterly. It is 
évident that, as she swung under her port helm, she would continue 
to draw still further across the channel. From the time she left 
her dock, her starboard side and light were turned towards any 
vessel coming up the harbor, and continued to be so shown to any 
one further towards the south side of the channel than she was. 
From the évidence, we are satisfled that the Ottoman, till after the 
H. M. Whitney got fairly on her course of S. E. by E., was on the 
southerly side of the channel, and south of the H. M. Whitney. The 
collision was on the northerly side of the channel, from which there 
is no évidence that the Whitney ever departed. Indeed, the course 
of S. E. by E., with a little more easterly, carried her constantly 
more towards that side, so much so that it is argued on behalf of 
the Ottoman that on such a course she would hâve got aground, 
and therefore she could not hâve been sailing on such a course. To 
corne into collision on the northerly side, the Ottoman must hâve 
crossed from the southerly side, where we flnd her when the H. M. 
Whitney left her dock. So crossing a narrow channel, she was 
bound to be vigilant. This crossing began in the neighborhood of 
buoy 9 ; for, although the chart course from that buoy is N. W. f N., 
the pilot says that, just as they were abreast of buoy 9, they 
changed from the course of N. W. by N., on which they had been 
running to N. W. by N. J N., or, as he expressed it, "about a quarter 
of a point to the northward," and this notwithstanding the fact that, 
at a short distance from buoy 9, a turn in the channel gave a chart 
course of N. W. by W. She held this course till a very short time 
before the collision, when, becoming aware of the proximity of the 
approaching H. M. Whitney, she ported, which, ol course, sent her 
more to the north side. But as this last porting was just before 
the collision, and was made in the emergency of an impending dan- 
ger, if up to that time the Ottoman was without fault, a mistaken 
movement should not préjudice her. The H. M. Whitney, from the 
moment of starting from her dock, inclined to the northerly side of 
the channel. There is no évidence which satisâes the court that she 
ever turned towards the southerly side, or approached it. 

From the H. M. Whitney, at the time she left her dock to the 
moment of collision, the Ottoman was seen and watched. At flrst 
both the Ottoman side lights were seen, indicating that the Whitney 
was running across the bow of the Ottoman, and afterwards, till just 
before the ships came together, only the green light of the English 
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steamer was visible to the Whitney. This must hâve been tlie fact 
witli the relative positions and courses of the two ships, as we hâve 
found them to hâve been. It must also hâve been the fact that the 
green light of the Whitney was shown to the Ottoman; and, not- 
withstanding the contiicting statements of the witnesses in behalf 
of the Ottoman, it is so found. The two steamers were steadily get- 
ting nearer to each other, and, when the Whitney came ont, they 
were about two miles apart, a distance at which the side lights were 
visible under the requirements of the statute, and less than one- 
half the distance at which the masthead lights should hâve been 
seen. Yet the présence of the Whitney was not observed on board 
the Ottoman till the steamers were only about one mile apart. It is 
uncertain from the évidence whether the Whitney was seen before 
she had given a signal by whistle, but both were at very near the 
same instant. The Whitney's officers and lookout having steadily 
seen and watched the Ottoman, it was considered by her pilot that 
they were too far on each other's starboard hand for them safely to 
attempt to pass port to port. It was the privilège and the duty of 
the Whitney, by two whistles, to indicate her intention to direct her 
course so as to pass starboard to starboard, and she did so indicate. 
This right and duty was hers, her pilot having flrst determined to 
pursue this course, and the vessels not meeting head and head; and, 
upon two blasts of the whistle being so given, the duty of the Otto- 
man was to reply promptly by two similar blasts, and the steamers 
should then hâve passed starboard to starboard. There has been 
great contest over the question of what whistle signais were given 
by the Whitney. On her behalf, we hâve testimony from several 
witnesses on board of her that her flrst signal was two short blasts 
of the whistle; that the Ottoman replied with a single blast; 
and that the double blast was repeated, and again was replied to 
with a single blast of the Ottoman's whistle. The witnesses from on 
board the Ottoman, the only witnesses produced in her behalf on 
this point, differ only in respect to the flrst whistle from the Whit- 
ney, which they say was only a single blast. If there were no out- 
side and independent witnesses on this question, we should regard 
the testimony of the witnesses for the Whitney of most weight in 
regard to what was done on board her. Her captain says he him- 
self blew the whistles, and that the flrst signal was two short blasts. 
He is corroborated as to the fact that he gave the signal, and as to 
its nature, by the mate, the quartermaster, and a passenger. The 
évidence of the witnesses on board the Ottoman is that they heard 
only one blast, when the whistle was flrst blown. In ail other re- 
spects they agrée that the exchange of whistles was exactly as the 
Whitney's witnesses testified. But upon this point there is a great 
mass of évidence fully supporting the Whitney's witnesses. Wit- 
nesses ail around, on shore and afloat, testify that the flrst signal 
from the Whitney was by a double blast of the whistle, and that 
that signal was repeated, after the Ottoman had replied by a single 
blast. Thèse witnesses almost surrounded the Ottoman's position 
at the time. We can entertain no doubt that the whistles were 
sounded as is claimed for the Whitney. Those on board the Otto- 
man insist that they heard flrst a single blast only. We are not dis- 
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posed to attack their truthf ulness ; but, being persuaded that tbe 
flrst signal was a double blast, we are put upon the inquiry why 
only a single blast was heard. We cannot explain the difflculty upon 
any theory of the uncertain and irregular transmission of sound. 
Thèse witnesses, without any material change of position or situa- 
tion, accurately heard ail the other signais. They even, according 
to their own statement, heard some of the flrst signal; whether the 
first or the last blast cannot be known. But the interval between 
the blasts of a double-blast whistle is yery brief ; merely enough to 
articulate and separate the sounds. They are not far enough apart 
in time to allow a change from a place where they are audible to one 
where they are inaudible. Moreover, no attentive witness has been 
produced who heard the flrst signal as a single blast of the whistle. 
The only explanation is that there was a lack of attention and vigi- 
lance on the part of the Ottoman. The resuit is that we hold the 
Ottoman was at fault for lack of proper vigilance; shown by not 
discovering the Whitney sooner, by not accurately noticing the 
Whitney's lights and position when she was discovered, by crossing 
from the south to the north side, so as to involve danger of colli- 
sion, without seeing what risk was incurred, by mistaking the signal 
whistles of the Whitney, and by her conséquent wrong maneuver. 

As to speed, we are of opinion that the speed or forward move- 
ment of the Ottoman at the moment of collision was the greater. 
It is not necessary to attempt to détermine the actual speed of 
either vessel at that instant. We hâve no doubt that, before the 
steamers actually struck, every effort was being made by each to 
escape danger by working their engines astern. 

But the Whitney is clearly chargeable with serious faults, contrib- 
uting to the fatal event. When it was determined by her master or 
pilot to pass starboard to starboard, and that détermination was 
expressed by a double blast of the whistle, and she received a single 
whistle in reply, she still kept on, and repeated her signal, and only 
then took measures to avert collision. The Ottoman's reply of a 
single blast indicated either that the signal had been misuuder- 
stood, or that, for some reason, it would not be complied with. It 
was then her duty to stop and reverse, and to give danger signais. 
Keeping on, precious time was lost, enough perhaps to hâve enabled 
the ships to go clear; and certainly the opportunity to warn the 
Ottoman of her mistake went unimproved. The captain says he 
did not at the moment think of the rule requiring such action by 
him, and he is not sure that he knew it. 

In conclusion, this court holds that both vessels were in fault, 
and that the damages and the costs of the district court sliould be 
divided. The decrees of the district court reversed, with costs of 
the circuit court of appeals for the appellant. Cases remanded to 
the district court, for further proceedings according to this opinion. 

PUTNAM, Circuit Judge, being of the opinion that the Whitney 
does not maintain the burden of proving the Ottoman in fault by a 
prépondérance of ail the éléments of the case, does not concur in 
the conclusions of the court. 
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EXCBLSIOR PEBBLE PHOSPHATE CO. et al. v. BROWN et al. 

(Circuit Court of Appeals, Fourth Circuit. May 5, 1806.) 

No. 155. 

1. Equity Practice — SuiTS BY Stockholdehs— Equity Rdlb 94. 

Where a suit is brouglit by stoekliolders aud creditors of a corporation 
against such corporation, alleging that tlie ofiicers and directors are seeliing, 
by collusive suits and otlier unlawful metliods, to control tlie property of tlie 
corporation, in their own interest, and to wreck the corporation, and prayiîit; 
for the appointment of a receiver and tlie intervention of tlie court to pro- 
tect the corporation, it is not necessary to slio*- coiiipliance witl) equlty rnle 
94, by attempting to induce the otficers and directors to take action to con- 
vict theinselves of the fraud charged. 

2. CiKCL'iT Courts — .Turisdictios — Diverse Citizenship — Kesideis-cb op 

Parties. 

Lînder the act of March 3. 18S7, as aniended by that of August 13, 188S, 
a circuit court has no jurlsdiction, upon the ground of diverse citizenship, 
of a suit brought by résidents of other disti'icts thau that for wbich the 
court sits, against several détendants, only one of whom is a résident of that 
district. 

This case cornes up by an appeal from the circuit court of the 
United States for the district of West Virginia. 

The original bill was brought by three stockholders of the Excelsior Pebble 
Phosphate Company, a corporation of tlie state of West Virginia, making 
the corporation the party défendant. The bill states that this corporation 
was formed for the purpose of purchasing phospliate lands in the state of 
Florlda, and the digging, mining, and quarrying pebble phosphate and phos- 
phate rock, and the treatinent and préparation of the same for market, in 
accordance with the customs and usages of the trade, and the vending and 
shipment of the same in the raw and treated state, and for the érection of 
the necessary buildings and houses for the conducting of said business and 
the shelter of Its employés and servants, and the construction of canals 
and waterways within and upon the lands of the corporation, and also such 
other Works and iinprovements as may be necessary and proper in carrying 
on the business contemplated under its organization; that they are stock- 
holders, and that two of them are also creditors of the company; that the 
corporation had executed to the Central Trust Company of New York a mort- 
gage of certain real estate in the state of X<''lorida, and ail of its personal 
property, consisting of plant and machines, as well as ail other persoualty 
upon said lands, together with such as may thereafter be purchased by the 
Company in addition thereto, or to replace any of the same, which mortgage 
was duly recorded in Florida; that this mortgage was intended to secure 
100 bonds, of $1,000 each, with coupons, bonds to be due March 1, 1919; 
that proceedings to foreclose this mortgage are pending in the circuit court 
of the United States for the Southern district of Florida, and that a receiver 
had been appointed therein; but that, though the subpœna had been prop- 
erty served, no appearance had been entered for the Excelsior Pebble Phos- 
phate Company, although the plaintiff, trustée under the mortgage. inteuds 
to proceed to a sale therein; that judgments had been obtained against tlie 
défendant company in Florida, and exécutions issued, under whleb the 
lands and personal propei'ty hâve been advertised for sale, the lainls beiiig 
those covered by the mortgage, and with the personalty, include ncarly ail 
the property of the défendant company, the exécutions amounting to a bout 
$8,000; that the corporation is insolvent, and tliat numerous suits are poud- 
ing against it in the state courts of Florida; that thèse suits are brouylu 
by connections and friends of Kaufman Simon, président of the coiupr.ny. 
and in bis interest, to secure him and them prel'erences over the iiroj erty <>' 
the company, and that said Simon and a majority of the directors arc in 
collusion in this matter, seeking, by unlawful methods, to control the pio^^- 
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erty in their interest; tliat Simon lias mlsused tlie mortgage bonds of tlie 
Company, placed In hls hands for spécial purposes; and that bis aim and 
that of his coufederates is to wreck the Company, and deprlve complainants 
of their debts. The blll prays the appolntment of a receiver; that he be 
Instructed tp take sueh action as will protect the eompany in the promises ; 
that an injunctlon issue against the corporation, its servants and agents, 
preventlng them from interfering in any manner wlth the receiver, and for 
gênerai relief. 

Upon presenting the blll to the court, on 23d Kovember, 1893, leave was 
given to aie it. The motion for the appolntment of a receiver was set for a 
hearing on 26th November next thereafter, and an injunctlon was issued 
restrainlng the défendant corporation, by Its président or any other otiicer 
or attorney, from confessing judgment in any suit in any fédéral or state 
tribunal of auy state of the Union. Leave also was granted to the com- 
I)lainants to file any amendments to the bill on or before the hearing flxed. 
The Excelsior Pebble Phosphate Company excepted to this decree, and it la 
referred to in the first three assignments of error. On 2Gth November, tho 
day flxed by the court, the complainants flled amendments of their bill, 
fortifled by affldavits, and again moved for the appolntment of a receiver 
and the issuance of an injunctlon, as prayed for in the bill and amended bill. 
Thèse amendments change the character of the bill, by making it in behalf 
of ail creditors and stockholders of the eompany who may corne in, etc. 
They aver that the suit is not collusive, seeking to confer jurisdiction on the 
court of a case in which otherwise it would hâve no cognizance; state that 
the bill is brought against the Central Trust Company of New York, a cor- 
Ijoration duly organized under the law of that state, trustée of the mortgage 
of the Phosphate Company; charge bad faith in the exécution of the mort- 
gage in the attorney of the défendant eompany, and more bad faith on the 
part of Simon and the majority of the directors; aver that none of the stock- 
holders of the défendant eompany are citizens of West Virginia. They con- 
tain no prayer for process, nor any prayer of any kind. The proceedings 
following the présentation of thèse amendments, and the motion thereon, are 
in thèse words: "And thereupon the défendant the Excelsior Pebble Phos- 
phate Company, by W. E. Chilton, its solicitor, tendered its plea to the juris- 
diction of the court, to the flllng of which the plaintitf objects, which objec- 
tion, being considered by the court, is sustained, and said plea is rejected, 
to which rullng of the court in refusing to allow said plea to be flled, and in 
rejecting the same, the défendant aforesaid excepts. And thereupon the 
détendant the Central Trust Company of New York, by Joseph E. Chilton, 
its attorney, appeared for the sole purpose of objecting to the jurisdiction 
of this court in this case, and for the purpose of filing its plea to the juris- 
diction of the court, and did tender its plea to the jurisdiction of the court, 
to the filing of which the plaintiff objects. And, the court having considered 
said objection, the same is sustained, and said plea is rejected, to which rul- 
ing of the court in sustaining said objection, and in rejecting said plea, the 
said défendants object and except. And thereupon the défendants, by their 
solicitors aforesaid, moved the court to dismiss this suit; but the court 
overruled said motion, to which rullng of the court in refusing to dismiss 
this suit the said défendants object and except. And thereupon the défend- 
ant the Excelsior Pebble Phosphate Company flled its demurrer to the said 
bill and amended bill; and said demurrer is set down for argument, and, 
being argued and considered, the same is overruled. And therei:pon the 
plaintiffs, by their said solicitors, moved the court to appoint a receiver as 
prayed for in said blll and amended bill, and to grant the injunctlon prayed 
for in said bill, which motions were resisted by the défendants, upon the 
grounds herelnbefore stated In their pleas and motions; but the court granted 
said motions, and each of them, as set forth in the order and decree here- 
inafter to be mentioned." The decree apijointed a receiver, gave him spécial 
instructions, and clothed him wlth spécial powers, and added the following 
order of injunctlon: "And it is further decreed that an injunctlon do issue 
restraining and Inhibiting the défendants the Excelsior Pebble Phospliate 
Company and the Central Trust Company of New York, and their and each 
of their officers, directors, agents, and servants, and ail other persons, from 
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interfering in any wise with the receiver hereby appointed, in tbe discharge 
o( his duties and the exercise of his powers and authorities under this ap- 
pointment, and from doing any act, matter, or thing which the said receiver, 
by virtue of his appointaient and of the instructions of this court, may be 
authorized to do." 

W. E. Chilton, for appellants. 

J. F. Sandei'son (E, L. Buttrick, on brief), for appellees. 

Before SIMONTON, Circuit Judge, and HUGHES and PAUL, Dis- 
trict Judges. 

SIMONTON, Circuit Judge (after stating the facts as above). The 
case cornes hère with numerous assignments of error. They présent 
thèse questions : First, as to the order niade 23d î^ovember, 1893, by 
which a temporary injunction was granted, and a time fixed for 
hearing a motion for the appointment of a receiver; second, to the 
Mil as ainended, and the decree of November 26, 1895, upon the 
ground that the circuit court of the United States for the district of 
West Virginia could not take jurisdiction of the cause as amended; 
nor could it appoint a receiver therein. 

With regard to the first question : Inasmuch as the complainants 
in the original Mil were citizens and résidents of the state of Penn- 
sylvania, and the défendant corporation was a citizen, and therefore 
a résident, of West Virginia, the court had jurisdiction between the 
parties. The bill was filed by stockholders and creditors. It is not 
vvithin the inhibition of equity rule 94. That rule applies to a bill 
brought by one or more stockholders against the corporation and 
other parties, founded on rights which may properly be asserted by 
the corporation. The présent is a suit against the corporation 
itself, dominated by a président and board of directors, who are 
chargea with wrecking the corporation for their own prlvate ends. 
The purpose of the bill is to rescue the corporation. To assimilate 
that to the case provided for in rule 94, and to require the complain- 
ants to show that they had exhausted ail effort in inducing the 
directors to convict themselves of fraud, is absurd. Hawes v. Oak- 
land, 104 U. S. 450; Oounty of Tazewell v. Farmers' Loan & Trust 
Co., 12 Ped. 752; Ranger v. Cotton-Press Co., 52 Fed. 615; Heath 
V. Railway Co., 8 Blatchf. 347, Fed. Cas. No. 6,306. The facts stated 
in the bill, if true, called for prompt and energetic interférence by 
the court, to prevent the destruction of the corporation and the 
absorption of its assets by unfaithful conduct upon the part of the 
président and directors; and, at that stage of the case, thèse facts 
must hâve been assumed to be true. The wide scope of the injunc- 
tion was called for by thèse facts. There was no error in grant- 
ing it. The amended bill has changed the entire aspect of the case, 
and the décision of this court must rest upon its scope and elïect. 
"Although it is the practice to call a bill thus altered [by amend- 
ments] an 'amended bill,' the amendment is in fact esteemed but as 
a continuation of the original bill, and as forming part of it, for both 
the original bill and amended bill constitute but one record; so 
much so that, when an original bill is fully answered and amend- 
ments are afterwards made to which défendant does not answer, 
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the whole record mav be takeii pro confesso generally." 1 Daniell, 
Oh. Prac. & Tl. (3d Am. Ed., by Perkins) 403; French v. Hay, 22 
Wall., at page 246. 

As to the second question : Could the circuit court of the United 
States for the district of West Virginia take jurisdiction of this Mil 
as amended, and niake the decree therein appointing a receiver and 
granting the injunction? The complainants are citizens and rési- 
dents of the state of Pennsylvania, and the défendants are, one of 
them a corporation of the state of West Virginia, and the other a 
corporation and résident of the state of New York. Railroad Co. v. 
Koontz, 104 U. S. 5; Ex parte Schollenberger, 90 U. S. 377. No 
fédéral question is involved, and the jurisdiction dépends upon the 
citizenship of the parties. The act of 1887, as corrected, but not 
altered, by the act of 1S88 (24 Stat. 552; 25 Stat. 433), provides, 
among other things, as to the jurisdiction ot circuit courts, as fol- 
lows: "When the jurisdiction is founded only on the fact that the 
action is between citizens of différent states, suit shall be brought 
only in the district of the résidence, either of the plaintifE or the de- 
fendant." In Strawbridge v. Curtiss, 3 Cranch, 267, Chief Justice 
Marshall says: "Each distinct interest should be represented by 
persons, ail of whom are entitled to sue or may be sued in the fédéral 
court." This case is affirmed in New Orléans v. Winter, 1 Wheat. 91. 
In Goal Co. y. Blatchford, 11 Wall. 172, thèse two cases are construed 
by the suprême court thus: "In other words, if there are several co- 
plaintiffs, the intention of the act is that each plaintiff must be com- 
pétent to sue, and, if there be several défendants, each défendant 
must be liable to be sued, or the jurisdiction cannot be entertained." 
The same idea is expressed by the présent chief justice in Anderson 
V. Watt, 138 U. S. 702, 11 Sup. Ct. 449 : If "each of the indispensable 
adverse parties is not compétent to sue or be sued, then the circuit 
court cannot maintain cognizance of the suit." In Shaw v. Mining 
Co., 145 U. S. 444, 12 Sup. Ct. 935, in an action brought by a citizen 
of Massachusetts in the circuit court of the United States for the 
Southern district of New York, against citizens of New York and a 
corporation of the state of Michigan, it was held that a corporation 
incorporated in one state only could not in that suit be compelled to 
answer in a circuit court of the United States held in another state, 
even though it has there its usual place of business, to a civil suit at 
law or in equity, brought by a citizen of a différent state." This case 
was afflrmed in Pacific Co. v. Denton, 146 U. S. 202, 13 Sup. Ct. 44; 
Eailway Co. v. Pinkney, 149 U. S. 194, 13 Sup. Ct. 859. Clearly, 
therefore, the court had no jurisdiction over the case as amended. 
The learned counsel for the complainant say that the Central Trust 
Company is neither an indispensable nor a necessary party, and that 
the présence of that company cannot oust the jurisdiction. Horn v. 
Lockhart, 17 Wall. 570; Walden v. Skinner, 101 U. S. 577. But can 
the complainants, who made the motion, and who asked the court to 
amend the bill, in order to make this corporation a party, now say 
that such an amendment was improper or unnecessary? They 
prayed for an injunction, and the presiding j'idge granted it, includ- 
ing the Central Trust Company by name in its provisions. Parties 
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cannot be permitted to induce action in the court below, and repu- 
diate it in this court. The decree in this case was on demurrer to 
the amended bill. It is net a final decree. Equity rule 34 provides 
that, upon the overruling of any plea or demurrer, the défendant 
shall be assigned to answer the bill, or so inuch thereof as is covered 
by the plea or demurrer, the next succeeding rule ûay, or at such 
other period as, consistently with justice and the rights of the de- 
fendant, the same can, in the judgment of the court, be reasonably 
done. The case is hère solely ujwn the order for injunction. It will 
be reiiianded to the circuit court, where, perhaps, the cotnplainant 
inay cure thèse difficuities by amendment. ConoUy v. Tavlor, 2 
Pet. 564. 

So much of tlie decree below as overrules the pleas to the jurisdic- 
tion, and grants the second injunction, is reversed. and the cause is 
remanded to the circuit court for such other ijroceediugs as may be 
proper. 



LOMBARD TNV. CO. et al. v. SEABOAIîD MANUF'G CO. 

(Circuit Court, S. D. Alabama. ilarcU 28, Ib'M.) 

No. 108. 

1. Equity PRACTrcE — Intervention— Notice. 

It is not uecessary, thougli it is the better practice, to glre notice to 
the parties to the cause of a pétition for leave to inieiTeae in a suit for 
the foreclosure of a mortgage. 

2. Same — Attaciiino Creditoh. 

A Biri'.ple contraet cretiitor of the défendant in a suit for the foreclosure 
of a mortgage. who lias commencée! an action at law against such de- 
fendant, und attîiched the equity of rédemption in the mortgaged prop- 
erty, cannot be allowed to intervene, and défend the foreclosure suit. 

E. L. Eussell and Richard P. Deshon, for complainanta. 
G. L. & H. T. Hmith, for petitioner. 

TOULMIN, District Judge. This cause came on to be heard, in 
the matter of the pétition of inteiTention of the l'cople's Bank on 
motion to vacate the order allowing the intervention, and to strike 
eut the pétition on varions grounds set out in the motion. 

Among other grounds it is contended that the motion should be 
granted because the pétition for leave to intervene was presented 
and granted without notice to the complainants in the cause, or, in 
otber words, because the hearing of the pétition was ex parte. There 
iy no flxed or gênerai rule in this court that requires notice of a péti- 
tion or motion of this character. On the contraiy, I believe the 
practice has been to aJlow parties to intervene without any spécial 
notice of the application therefor; other parties to the cause having 
always the right to object to the intervention, and to niove the court 
to vacate the order allowing it. I am, however, inclined to the 
opinion that the better practice would be to require notice of the 
intended application. It would be more satisfactory, at least, in 
niost cases. I overrule the motion on the gTound of want of notice. 

But I sustain the motion on the ground that the petitioner is 
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not shown by the pétition to be entitled to intervene as prayed 
for. It appears that the petitionev, the People's Banlt, is a simple 
contract créditer of the défendant, the Seaboard Maniifactxiring 
Company, and that on the 5th day of December, 1895, it sued ont 
an attachment against said company for the collection of ita 
debt. The pétition shows that the attachment was levied on a por- 
tion of the lands described in the mortgage which is sought to be 
f oreclosed in this suit. The petitioner avers that it is interested in 
said lands, but shows no other interest than that it is an attaching 
créditer. It asks to be allowed to intervene to défend the suit. It 
is apparent from the record in this case that what the petitioner 
levied on was merely an equity of rédemption in the lands. Nothing 
remained in the mortgagor, the Seaboard Manufacturing Company, 
at the time of the levy, but the equity of rédemption. The attach- 
ment was a légal proceeding, operating only on the right of the de- 
fendant in attachment to that equity of rédemption. It gave the 
attaching créditer no right to the lands in question, no lien on them , 
and no equity in them ; and the pétition show s no right ner claim to 
the lands, and no équitable lien on them. It shows a légal demand 
against the défendant company for the enforcement of which it has 
an adéquate and complète remedy at law, and that it is seeking to 
enforce that demand in a court of law by a légal proceeding, which 
opérâtes only on the rights of the défendant in the proceeding. The 
right of the défendant, se far as the lands invelved in this suit are 
concerned, is but an equity of rédemption, which this suit, as it new 
appears, does not seek to defeat. But, if it did, the petitioner is rep- 
resented by the défendant, the Seaboard Manufacturing Company, 
the party under which both it and the complainant claim. 

A simple contract créditer may intervene in a foreclesure suit if 
he has any equities in respect to the property, whether prier or sub- 
séquent te thèse ef the complainant, and can secure their détermina- 
tion and protection. Hollins v. Iron Ce., 150 U. S. 371, 14 Sup. Ct. 
127. But we hâve seen that the petitioner shows ne such equities. 
Besides, the petitioner does not ask to be allowed to intervene to 
secure the détermination or protection of any equities in the prop- 
erty that it may hâve, but it asks to be allowed to intervene that it 
may défend against this suit of foreclesure. 

The gênerai rule is that a person not a party te a suit cannot ap- 
pear in it, and be admitted te défend against it, except on the 
ground that he has an interest in the résulta of the litigation of a 
direct and immédiate character. Smith v. Gale, 144 TJ. S. 519, 12 
Sup. Ct. 674. And then it is said te be an extrême remedy, to be 
admitted by the court with hésitation and caution. And the rule 
is that étrangers to a cause — that is, third persens — cannot be 
heard therein, either by pétition or motion, except in certain cases; 
as, for instance, when they belong to a class represented in the case, 
or on whose behalf a suit is brought, and are regarded as quasi 
parties. They may hâve a standing in court, and be heard for 
the purpose of protecting their interest. Fidelity Trust & Safety 
Vault Ce. v. Mobile St. Ry. Co., 53 Fed. 850; Searles v. Railroad 
Ce., 2 Woods, 625, Fed. Cas. No. 12,586. And when they are 
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creditors, wh.o are allowed to prove their debts against an estate 
being administered by the court, they may contest the validity 
of claims of other creditors, but ail in subordination to the gênerai 
object and purpose of the suit. Kival creditors may contest the 
validity of their claims and the priority of their respective liens, but, 
as I hâve said, in subordination to the gênerai object and purpose 
of the suit in which they are allowed to intervene, and not to defeat 
tbat object and purpose, or to interpose obstacles to the progress of 
the suit. Forbes v. Railroad Co., 2 Woods, 334, Fed. Cas. No. 4,926. 
So far as the pétition shows, the intervenor does not belong to that 
class on whose behalf this suit is brought, is not a creditor asking 
to be alîowed to prove his debt hère, and it does not appear that it 
has a direct and immédiate interest in the results of this suit, — such 
an interest as the decree in this cause would directly and legally 
operate on and effect. On an examination of the authorities, and 
after due considération, I think I ought not to hâve allowed the 
intervention in this case, and ought now to vacate the order for such 
allowance; and it is so ordered. 



GOFF et al. -o. KELLY et al 

(Circuit Court, D. Montana. Aprll 27, 189G.) 

No. 288. 

1. ASSiaNMBNTS FOR CREDITORS— POTV ERS OF ASSIONBE. 

An assignée for the benefit of creditors, except as his rjghts anfl powers 
are regulated by statute, Is trustée of the property assignée! only to the 
extent of the assignor's Interest therein, and can assert only such rights 
In regard thereto as the assigner himself could maintaln. He does not 
represent the creditors, and cannot assert their cquities. 

9. Equity Pleadin-g— Cross Bill. 

A cross bill should présent matters whlch hâve a bearing upon the allé- 
gations of the original bill, and questions entlrely différent from those 
presented by the original bill, though connected with the same subject 
matter, cannot be introduced by cross bill. 

8. Equitï Practice— Creditors' Bill. 

In order that a party may maintaln either an original creditors' bill, 
or a cross bill in the nature of such a bill, his demand must hâve been 
redueed to judgmenL 

4. Same— Cross Bili.s. 

One T. G. made an asslgnment for the beneflt of his creditors, certain 
of whom were preferred in the assignment. One E. G. brought a suit 
for the purpose of establishing a partnership wlth T. G. in part of the 
assigned property. This question was litigated between B. G. and the 
assignées and the preferred creditors, and declded in favor of E. G. 
After the entry of a decree in the suit, two of the preferred creditors, 
nelther of whose claims had been redueed to judgment, filed separate bill» 
of Intervention, in the nature of cross bills, clalming that E. G. waa 
estopped, as against them, to claim an interest In the assigned property. 
because she had permitted T. G. to represent it as his own, and also 
claimlng that a mortgage held by one of the preferred creditors, who was 
also one of the assignées, was void as against creditors. Eeli), that such 
bills were not objectlonable on the ground that Ihe matters alleged were 
concluded by the decree on the original bill, since they asserted equities 
whlch the assignées could not hâve asserted, and whlch nelther wera 
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nor could hâve been litigated in the original suit, but that such bills must 
be dismissed, both because they sought to introduce matters foreign to 
the original bill, and not proper subjects for cross bills, and because the 
claims of the interveners had not been reduced to judgment. 

Toole & Wallace, for plaintiffs. 

J. A. Shober, Massena Bullard, and H. G. Mcintire, for défend- 
ants. 

KNOWLES, District Judge. The défendant Thomas Goff, being 
indebted to certain parties in several sums of money, made an as- 
signment for the benefit of his creditors to Patriclc Kelly and J. 
V. Jérôme, of ail of his property. This was described as a stock 
of hardware merchandise in ïïelena, Mont., and ail his interest in 
certain lands in Meagher county, Mont., estimated to be about 10,- 
000 acres, and also his interest in a certain lot of sheep near said 
land, estimated at 10,000 head, and certain other property of little 
value. The First National Bank of Helena, in this assignment, 
was placed in class A, and preferred for some fl0,421.02. Mrs. 
Janet C. Kinna was placed in class B, and preferred for |19,000, 
and Patrick Kelly for |6,600, reciting that this was secured by a 
chattel mortgage on the sheep above mentioned. Other parties 
were also named as preferred creditors. Plaintiffs brought a suit 
in the above court for the purpose of obtaining a decree declaring 
that the said Ellen M. Goff was a partner with said Thomas Goff 
in the said lands and sheep. The case was tried upon the issues 
presented in the bill, and the court found that the said Ellen M. 
Goff had a right to one-fourth of said land, and one-fourth interest 
in said sheep, as the partner of said Thomas Goff. There was in 
the bill a prayer for an accounting and settlement of said business. 
After a decree in this case was entered for said Ellen M. Goff, said 
Janet 0. Kinna, the preferred creditor in the above assignment, 
flled therein a i)ill of intervention, in the nature of a cross bill. 
In this bill it was claimed that the said Ellen M. Goff should be es- 
topped from asserting any interest in said land or sheep for the rea- 
Bon that she had remained silent when the said Thomas Goff rep- 
resented to her, the said Mrs. Kinna, that he owned ail of said 
lands and sheep, save 27 per cent, thereof owned by one Fred Mil- 
ler, and had thereby obtained crédit from her, the said Janet C. 
Kinna. It is also claimed that the mortgage executed by said 
Thomas Goff to said Patrick Kelly was witliout considération and 
void, and it is also alleged that the said Fred Miller claims one- 
half of said sheep and land, when in fact he is not entitled to more 
than 27 per cent, thereof. It is further alleged that certain mon- 
eys in the hands of the First National Bank of Helena, deposited 
there by the above assignées, should be offset against the claim of 
said bank, etc. The said the First National Bank of Helena filed 
in said case a cross bill setting up that the said Ellen M. Goff 
should be estopped from claiming any interest in said lands and 
sheep for the same reason as is set forth in the bill of Mrs. Kinna. 
It is also charged in said cross bill that the mortgage to Patrick 
Kelly of said sheep executed by Thomas Goff was without considéra- 
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tion and void, and that Fred Miller is entitled to an interest of but 27 
per cent, in said sheep and land. Thèse allégations in the cross bills 
are referred to for the purpose only of showing that they présent 
other matters for détermination than were presented in the orig- 
inal bill of Ellen M. and John Goff. In that bill the only issues 
presented were the partnership between Ellen M. and Thomas Goff, 
and the right to an accounting between them. Plaintiffs flled to 
each of thèse cross bills a plea in bar. The grounds assigned in 
the plea to the cross bill of Mrs. Kinna are: (1) That, as far as 
Ellen M. Goff and John Goff are concerned, the matters in said 
cross bill alleged against Ellen M. Goff were fully litigated when 
the cause was tried on the answer of Kelly and Jérôme as as- 
signées ; that said assignées represented, and were the trustées of , 
said creditor, Mrs. Kinna, and hence litigated said matters for her 
beneflt, or might hâve so litigated the same; that said assignment 
was made to said trustées at the instance of Mrs. Kinna. (2) It is 
set forth and claimed in said plea that the said intervener, Mrs. 
Kinna, appeared in said trial between plaintiffs and said trustées, 
and contested the matters and things set forth in the original com- 
plaint, and for this purpose employed George F. Shelton as an at- 
torney, who appeared in said cause and contested the claims of 
plaintiff Ellen M. Goff, as set forth in her bill, for and in behalf 
of her, the said Mrs. Kinna. The plea in bar to the cross bill of 
the First National Bank of Helena is the same as the plea to the 
cross bill of Mrs. Kinna, save it is alleged that A. K. Barbour ap- 
peared as an attorney for said bank. 

There was, at the time this assignment was made, no statute of 
Montana governing assignments for the beneflt of creditors. 
Hence the assignment must be controlled by the rules of common 
law. By virtue of such rules the assignée becomes the trustée of 
the property assigned for the creditors only to the extent of the 
interest of the assignor in such property. The assignée for the 
beneflt of the creditors can assert only such rights in regard to the 
property assigned as the assignor himself could maintain. In the 
case of Kumsey v. Town, 20 Fed. 561, Judge Shiras held: 

"When, however, a given question tums upon equities or rights belonging 
to one or more of the creditors, can it be maintained by opération of law 
thèse equities hâve been transferred from the creditors to the assignée? 
Certainly at common law no such effeet can be attributed to the deed of as- 
signment executed by the debtor." 

The same judge, in the case of Manufacturing Co. v. Wright, 22 
Fed. 632, said: 

"At common law the right of a creditor to attack and set aside a convey- 
ance made by his debtor, on the ground of fraud, does not pass to an assignée 
appointed by the debtor." 

In the case of Clapp v. Nordmeyer, 25 Fed. 71, Judge Brewer 
said : 

"It is further urged in support of this demurrer that ample remedy is at 
law, and in the state courts, through the assignée, and under the provisions 
of the assignment statute. I thiuk not. The assignée takes that which the 
assigner gives him,— no more, no iess. Unless expressly authorized by stat- 
ute, as he was in the bankrupt act, as he is in some states, though not in this, 
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he may not challenge any conreyance or disposition of the property by hls 
assignor. He does not rep resent the creditors, He is the volunlarily ap- 
pointed agent of the assignor to talie the property put in his hands, and dis- 
pose of it." 

As far as Ellen M. Groff is concerned, the said interveners seek 
to show that she is estopped, as against them, to claiin any partner- 
sliip in said sheep business. The assignor, Thomas Goft", could not 
raise this point. He could not plead such an estoppel,— hence his 
assignées could not. The contention that an assignée was able to 
présent an equity in fayor of one of the creditors named in an as- 
signment was discussed in the case of Kumsey v. Town, 20 Fed. 
562 (of opinion), and determined that he could not do it. The faet 
that assignées in this case could not raise the questions sought to 
be presented by the cross bills shows that the said interveners 
would not be barred on account of any action of the said assignées, 
as far as said matters are concerned. They were the trustées of 
the creditors only to the estent of the rights conferred by the as- 
signment, and to the estent of such rights only could they bind as 
trustées the creditors. The fact that the said interveners employed 
counsel, and really litigated the issues set forth in the original bill 
and answer, or such issues as the assignors might hâve presented, 
■amounts to nothing, when we consider the issues presented in the 
cross bills. The cross bills présent issues not presented by the 
original bill and answers. The matters presented in the cross bills 
are equities in favor of the interveners, or concerning fraudulent 
conveyances made by the assignor. Thèse matters could not hâve 
been litigated by the assignées. The interveners, who may hâve 
employed counsel to assist in the litigation between the plaintiflfs 
and assignées, can be bound only so far as the issues wMch could 
be tried between thèse parties were presented, or might hâve been 
presented. 

I think, therefore, the pleas in abatement must be overruled. 
There is, however, a more difQcult question presented to the court 
than is presented by thèse pleas, and this is the right of this court 
to hear the , matters presented by the cross bills. Many of the 
codes of civil procédure provide for intervening by interested par- 
ties in civil actions. The practice under the codes in this matter, 
and that which pertains to the fédéral courts, it would appear, are 
différent. Under the practice in the fédéral courts a person not a 
party to a suit must ask, usually by pétition, to be made a party 
thereto. When this request is granted, then the party intervening 
is allowed to file his cross bill. The cross bill, however, should 
présent matters which hâve a bearing upon the allégations in the 
original bill. Cross v. De Valle, 1 Wall. 1. In the case of Eub- 
ber Oo. v. Goodyear, 9 Wall. 809, the suprême court says: 

"A cross bill is brought to obtain a discovery in aid of a défense to the orig- 
inal suit, or to obtain complète relief to ail the parties as to the matters 
chargea in the original bill. It should not introduce any distinct matter. 
It is auxiliary to the original suit, and a graft and dependency upon it. If 
its purpose be différent from this, it is not a cross bill, though it may bave 
connection with the same gênerai subject." 

See, also, Beach, Mod. Eq. Prac. § 579. 
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The cross bills in this case présent questions entirely différent 
from those presented in the original bill. In them the validity 
of tlie mortgage placed upon the sheep, and given to Kelly by the 
assigner, is attaclied as having been made in fraud of creditors. 
The sale of a certain interest in the sheep business to Miller is at- 
tacked for the same reason. Relief is also claimed in certain mat- 
ters by Mrs. Kinna against the bank. Thèse matters, I think, are 
net such as should be litigated in this suit. I hâve doubts as to 
whether the said cross bills do présent any equity against Mrs. 
Ellen M. Gofif. Ali the facts necessary to work an estoppel I do 
not think are alleged therein. 

There is another question of importance presented. It fully 
appears that neither the claims of Mrs. Kinna nor the bank hâve 
been reduced to a judgment. They are only creditors at large, and 
not judgment creditors. In the case of George v. Eailway Co., 44 
Fed. 117, Judge Thayer says: 

"I understand the doctrine to be well settled that the holder of an un- 
liquldated demand, not reduced to judgment, canuot maintain such a bill as 
this, and cannot properly Intervene In such a proceedlng until bis demand 
is reduced to judgment." 

It will be seen, upon an examination of this case, that the ques- 
tion as to whether a party holding a claim not reduced to judgment 
could intervene was presented. The gênerai rule is that, before 
a party can resort to a court of equity for relief, he must exhaust 
his légal remédies. Jones v. Green, 1 Wall. 330; Smith v. Eail- 
road Co., 1)9 U. S. 398. If an original bill in equity cannot be sus- 
tained until the demand claimed is reduced to judgment, I do not 
see how a cross bill can be entertained which has for its purpose 
the facilitating of the means of collecting a demand for money, 
when that demand has not been reduced to judgment. The cross 
bills in this case are both in the nature of creditors' bills. They 
seek to set aside certain conveyances to Kelly and Miller, and to 
shovs' that it would be a fraud on the part of Mrs. Goff to assert a 
partnership with Thomas Goff against the interveners. The ob- 
ject of this is to allow the interveners to collect their demands. 
The circuit court of the United States has only such equity juris- 
diction as is conferred by an act of congress, or such as pertained 
to such courts under the chancery practice of England, as modifled 
by the rules of the suprême court of the United States. Fontain 
V. Ravenel, 17 How. 369. In the case of Public Works v. Columbia 
Collège, 17 Wall. 521, the suprême court says: 

"The jurlsdlction of a court of equity to reach the property of a debtor, 
justly applicable to the payment of his debts, even when there is no spécifie 
lien on the property, is undoubted. It Is a very ancient jurisdiction, but 
for its exercise the debt must be clear and undisputed, and there must exist 
some spécial circumstances requiring the interposition of the court to obtain 
possession of and apply the property, Unless the suit relates to the estate 
of a deceased person, the debt must be established by some judicial proceed- 
lng, and it must generally be shown that légal means for Its collection havo 
been exhausted." 

In the case of Wright v. Ellison, 1 Wali. 16, the suprême court 
said : 
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"The niles of equity are as fixed as those of law, and thls court can no more 
départ from the former than the latter. Unless the complainant has stiown 
a right to relief in equity, however clear bis rights at law, he can hâve no 
redress In this proceeding." 

In this case, because the complainant exhibited no right to any 
équitable relief, the cause was dismissed. 

There should be no différence between an original bill and a 
cross bill. The fact that a bill shows no ground for équitable re- 
lief is a jurisdictional question. It is as much a jurisdietional 
matter in a fédéral court as the one that a party, it appears from 
the bill, has a plain and adéquate remedy at law. By established 
rules in equity jurisprudence, unless some very spécial reasons are 
presented, the circuit court has no jurisdiction to hear a creditors' 
bill until the demand has been reduced to judgment, and légal 
remédies exhausted. As I hâve said, thèse cross bills are in the na- 
ture of creditors' bills. When a fédéral court flnds that it has no 
right to hear a cause presented by a bill, that is no jurisdiction of 
the matters set forth in the bill, it becomes its duty, by statute, and 
by the rules established in such matters, to dismiss the bill, although 
the objection is not raised by counsel, or by the pleadings. Wright 
T. Ellison, supra; Spring v. Sewing Mach. Co., 13 Fed. 448. From 
the considérations, I think I should dismiss both cross billa in this 
viase, and it is so ordered. 
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BQtJITT FlBADING DbMURRER — InPERBNCES. 

Where deeds and other written instruments are set ont In a pleading, 
from which a certain inference as to tbelr légal effect may plausibly be 
drawn, but It is allegcd, as a fact, that a reason existed for tbeir exécu- 
tion whicli would justify a différent inference as to thelr légal efCect, It 
cannot be held, on demurrer, that the former inference should, and the lat- 
ter should not, be drawn, but proof must be adduced to show the actual 
facts which détermine the proper effect of the instruments. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Virginia. 

M. M. Martin, for appellant. 

John Selden and James Bumgardner, Jr., for appellees. 

W^illiam E. Craig, S. H. Letcher, and G. D. Letcher, on brief. 

Before GOPF and SIMONTON, Circuit Judges, and HUGHES, 
District Judge. 

SIMONTON, Circuit Judge. This case comes up on appeal from 
the circuit court of the United States for the Western district of 
Virginia. The Glasgow Investment Company having become in- 
solvent, a bill was flled to foreclose a mortgage upon certain real 
estate owned by said company, situate in the county of Eockbridge, 
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Va., known as the "Natural Bridge Hôtel," with some 1,0G0 acres 
of land attached tliereto, having upon it many attractions for in- 
yalids and tourists. Under proceedings liad in this cause, a re- 
ceiver was appointed, and ail creditors were called in. There- 
upon the petitioner, A. F. Smith, leave of the court being first had 
and obtained, set up a simple contract claim against the défend- 
ant Company, and seeks payment out of the mortgaged property 
pari passu with the bonds secured by the mortgage. To this péti- 
tion a demurrer was interposed. At the hearing the demurrer 
was sustained, and the pétition was dismissed. Exceptions were 
taken, and the cause cornes hère on the assignments of error. 71 
Ped. 903. 

The lands in question were at one time the property of the Nat- 
ural Bridge Porest Company. On 2d of August, 1890, this Com- 
pany, by deed, conveyed the lands in fee to the Katural Bridge 
Park Association. The considération of the sale was |160,000, 
payable as follows: $10,000 in cash, $20,000 on August 21. 1890. 
$15,000 on January 21, 1891, $10,000 on July 21, 1891, and $15,000 
annually thereafter until the entire purchase money is paid, — de- 
ferred payments to bear interest at 5 per cent, from July 21, 1890, 
evidenced by bonds or notes; the deferred payments to be secured 
by deed of trust of even date with the deed. The conveyance was 
duly recorded, but the deed of trust, with S. H. Letcher as trus- 
tée, although prepared, was never placed on record. On the Ist 
of June, 1891, the îsatural Bridge Park Association conveyed this 
tract of land in fee to the Glasgow Investment Company for the 
sum of $3,000, the object of the conveyance, as expressed in the 
deed, being the transfer of ail the property conveyed to the grantor 
by the Natural Bridge Porest Association, in the deed just men- 
tioned, the same to be received and held upon the terms, stipula- 
tions, and conditions in the said deed set forth; and this is added: 

"By the acoeptance of this deed of conveyance it is to be understood that 
the party of the second part [the Glasgow Company] assumes and guaraii- 
ties payment to the Natural Bridge Forest Company of ail unpaid purchase 
money due or to become due under the above-described deed of conveyance 
from the said Natural Bridge Forest Company to the Natural Bridge Park 
Association." 

This deed was duly recorded on January 4, 1892. On the Ist 
of June, 1891, by deed between the Natural Bridge Porest Com- 
pany, party of the first part, S. H. Letcher, trustée in the unre- 
corded deed of trust, of the second part, and the Natural Bridge 
Park Association, of the third part, the parties of the first and sec- 
ond parts release the real and personal property embraced in the 
deed of trust to the party of the third part, discharged of the lien 
of the same. This release was recorded on January 4, 1892, also. 

The questions made in this case turn upon the intent, force, and 
opération of this release. If the cause were hère on its merits, 
thèse questions would deserve an extended and caref ul investiga- 
tion. But we are discussing them upon a demurrer. And the 
real issue is, has the petitioner made out such a case, upon his 
statement of facts, as will require further investigation, assuming. 
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fop the tîme, said facts to be true? In his pétition he has set ont 
facts. The deeds accompany the pétition at his request. If the 
deeds on their face contradict the facts set ont in the pétition, the 
demurrer would not be construed as admitting thèse facts. Il the 
necessary inferences from the deeds were in contradiction to thèse 
facts, the same resuit would foUow. 

The facts alleged in the pétition and admitted by the demurrer 
are: (1) That on December 30, 1891, the Glasgow Investment 
Company executed and delivered to S. H. Letcher, as trustée, the 
deed of trust, recorded that day, securing the bonds, for which 
this bill for foreclosure is brought. (2) That on 4th of January 
thereafter there was placed on record the release above recited, 
acknowledging satisfaction of the unpaid purchase money due by 
the Natural Bridge Park Association to the Katural Bridge Forest 
Company. (3) That that release had been delivered in October, 
1891, by the Natural Bridge Forest Company to the Glasgow In- 
vestment Company, to enable the latter company to demand and re- 
ceive payment on certain policies of insurance upon an hôtel on 
the grounds, which had been recently destroyed by lire. (4) That 
the deed of trust of the Glasgow Investment Company to Letcher, 
trustée, which had not been delivered at the time of the flre, was 
delayed in its exécution, with the purpose of enabling the Glas- 
gow Company to get this insurance money, which it could not hâve 
claimed under the policy, as the existence of such deed of trust 
had not been disclosed to the insurance company. (5) The infer- 
ence drawn from thèse facts is that the Glasgow Investment Com- 
pany held the land free from lien, and afterwards incumbered it 
with this deed of trust, thus giving the bonds secured thereby a 
préférence, which violated the statute law of Virginia, the corpora- 
tion then being insolvent. 

The first deed, that from the Natural Bridge Forest Company to 
the Natural Bridge Park Association, on its face shows that a large 
part of the purchase money was not paid, distinctly shows how 
much remained unpaid and when it was payable, and contains a 
covenant that a deed of trust should be executed contempora- 
neously with the conveyance securing thèse deferred payments. 
Thèse were incorporated in the body of the deed, and were essen- 
tial parts thereof, and, when the deed itself was recorded, were 
notice to the world of an incumbrance on the inheritance. The 
conveyance by the Natural Bridge Park Association to the Glas- 
gow Company déclares its purpose to be that the property should 
be received and held by the Glasgow Company upon the terms, 
stipulations, and conditions set forth in the above deed, and, fur- 
ther, that by its acceptance the Glasgow Company assumes and 
guaranties payment to the grantor in the flrst deed of ail unpaid 
purchase money, due or to become due to it under that deed. 
There can be nô doubt that, when the property came înto the hands 
of the Glasgow Company, it came bound by this incumbrance ; that 
this covenant on its part could hâve been specifically enforced in 
the court of equity; that notice of this incumbrance in the re- 
corded deed was notice to the world; and that, when the deed of 
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trust was executed, it was récognition of this inciimbrance, was 
executed in considération of this covenant, and that it related back 
to the transfer of the title to the Glasgow Company. The bonds 
issued under the deed of trust were not issued for a past incurred 
debt, but for a living actual obligation, incurred contemporaneously 
with the acquisition of the property. What, then, is the opération 
of the release above spoken of? It was contemporaneous in date 
and in record with the conveyance to the Glasgow Company, — 
was delivered, as the petitioner says, to the Glasgow Company. 
It may hâve been a récognition by the Natural Bridge Company 
of the transaction between the Natural Bridge Park Association 
and the Glasgow Company, of the transfer of the property to and 
the assumption of the debt by the Glasgow Company, the assent 
to that course, and the acceptance of the new debtor, and the re- 
lease of the old debtor. This is an inference which, with great 
plausibility, may be drawn from thèse deeds themselves. But it 
Is not the only inference; for it may be that both corporations 
recognized the binding obligation of this agreement on the part 
of the Glasgow Company. And yet, knowing the importance to 
that Company, in its application for the loss by fire, to show un- 
incumbered property, the Natural Bridge Forest Company may 
hâve been willing to release the lien thereby created, relying upon 
the subséquent exécution of a deed of trust giving them an équiva- 
lent security. This the pétition distinctly charges as a fact, and 
this fact the démarrer pro hac admits. It is impossible to reach 
a satisfactory conclusion on this question without some testimony. 
The statements of the pétition made a prima facie case, which de- 
serves investigation. The demurrer, admitting pro hac this case, 
should hâve been overruled, with leave to the party demurring to 
answer over as he be advised. 

Objection was made to the intervention of the petitioner by way 
of pétition, instead of proving his demand before the master. His 
intervention in this way makes him a party to the record. This is 
a matter wholly within the discrétion of the judge below. Ex 
parte Cutting, 94 U. S. 14. He allowed the pétition to be flled. 
No doubt he was influenced by the importance of the questions 
made. At ail events, he has decided, and we concur with him. 

It is ordered that the order sustaining the demurrer be set aside, 
and that the case be remanded to the circuit court of the West- 
ern district of Virginia for such proceedings therein as may be 
necessary and proper. 



AMES et al. v. UNION PAC. RY. CO. et al. 
(Circuit Court, D. Nebraska. May 9, 1896.) 

1. Insolvekt Corporations— Distribution dp Property— Trust Fund. 

The property of an insolvent corporation, seized for administration by a 
court of equi^, constitutes a trust fund, pledged, first, for the payment 
of its creditors, and, second, for distribution among its stocliholders. 
S. Same — Recbivbrs — Diversion of Property and Incomb. 

The receivers of the property of an insolvent corporation. In their hands 
for administration, cannot lawfully divert its Income or its property from 
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its creditors and stoekholders for the beneflt of the creditors or stockliold- 
ers of another corporation. 

8. Samb— Beceivkrs of Railroad System. 

The recelvers of the property of the Union Pacific Railway Company, 
who were, by the order appointing them, also appointed receivers of the 
property of the constituent corporations which formed with it the Union 
Pacific System, took the property of each of thèse corporations, charged 
with this trust, for the beneflt of its own creditors and stoekholders. 

4. Samb — Union Pacific Railway and Sl'bokdinatb Companies. 

Thèse receivers derived a large income from the opération of the rail- 
roads of the Union Pacific Company, and Incurred a deflciency of .?192,- 
630.17 from the opération of the railroads of the Denver, Leadville & 
Gunnison Railway Company. Held, the receivers could not lawfully divert 
the Income or property of the former company from its creditors and 
stoekholders to pay the déficit incurred by the opération of the property 
of the latter. 

5. Same— Moktgaob Foreclosure — Operating Expbnses. 

The current operating expenses of mortgaged railroads, for a limited 
time anterior to the appointment of a recelver thereof under a bill to fore- 
close the mortgage, may be charged upon the income earned during the 
receivershlp, or upon the corpus of the property, as superior liens to that 
of the mortgage. 

6. Same — Expenses dp Receivers — Rbimbursement. 

The claims of receivers, appointed under an administrative bill, for re- 
imbursement for expenses Justly Incurred In the opération of mortgaged 
railroads for a limited time before a bill to foreclose the mortgage upon 
them is filed, Is superior in equity to that of the mortgage, and should be 
flrst paid ont of the income subsequently derived from the property, and, 
if that is insufflcient, then out of the proceeds obtained from the sale of 
the property in the foreclosure suit. 

(Syllabus by the Court.) 

Thèse were receivership and mortgage foreclosure proceedings 
against the Union Pacific Railway Company and the varions sub- 
ordinate or allied companies forming the Union Pacific System. 
The cause was heard on exceptions of the American Loan & Trust 
Company, trustée for the bondholders of the Denver, Leadville & 
Grunnison Eailway Company, to the report of the master charging 
the deflciency arising from the opération of the railroads of that 
company as a preferential claim upon its property. 

Edward W. Sheldon, Henry D.Hj'de, and M. F. Dickinson, Jr., 
for American Loan & Trust Co. 

W. R. Kelly, for Union Pac. receivers. 

SANBORN, Circuit Judge. The Denver, Leadville & Gunnison 
Eailway Company has 324 miles of railroad which connect with the 
railroads of the Union Pacific Eailway Company at Denver in the 
state of Colorado, and extend into the mining districts west of that 
city. The Union Pacific Eailway Company has 1,827.59 miles of 
railroads, and, among thèse, it bas a main line, extending from 
Council Blufi's, in the state of lowa, to Ogden, in the state of Utah, 
and another extending from Kansas City, in the state of Missouri, 
to Denver, in the state of Colorado. Prior to October, 1893, the 
Denver, Leadville & Gunnison Eailway Company, hereafter called 
the "Gunnison Company," was a corporation which had issued its 
stock to the amount of $3,000,000, and its bonds to the amount of 
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12,308,000, and it had secured the latter by a mortgage upon its 
railroad and appurtenances, dated August 1, 1889. The légal ti- 
tle to this stock and to thèse bonds was in the Union Pacific Rail- 
way Company, but both the stock and the bonds had been pledged 
by that company to secure certain of its obligations. The Union 
Pacific Railway Company was operating the railroads of the Gunni- 
son Company by virtue of its ownership of its stock. It was op- 
erating its own railroads, and it was operating those of many other 
railroad companies, ail of whlch were a part of the Union Pacific 
Railway System. The annual income of the railroads of the Gun- 
nison Company had always been many thousand dollars less than 
the annual expense of operating them, and that company and the 
Union Pacific company had both become insolvent. In this con- 
dition of afifairs, on October 13, 1893, for the purpose of preserving 
the vast property in the control of the Union Pacific Railway Com- 
pany, and in the control of the constituent corporations constitut- 
ing its System, from disintegration and dissipation, this court ap- 
pointed S. H. H. Clark, Oliver W. Mink, and E. Ellery Anderson 
receivers of the property of the Union Pacific Railway Company, 
of the property of the Gunnison Company, and of the property of 
each of the other railroad companies that constituted a part of the 
Union Pacific System. This appointment was made under and pur- 
suant to the prayer of a bill, filed in this court, on behalf of the 
complainants, who were stockholders of the Union Pacific Rail- 
way Company and of some of the other constituent companies of 
the System, and who sued on behalf of themselves and on behalf 
of ail others similarly situated. In this suit the Union Pacific 
Railway Company, the Gunnison Company, and each of the other 
constituent companies were défendants. In their bill they alleged 
that each of thèse corporations was insolvent; that they were 
stockholders of the Union Pacific Railway Company and of several 
of the other constituent companies; that the Union Pacific Com- 
pany owned the stock and bonds of the Gunnison Company; that 
it had pledged them as collatéral to certain of its obligations; that 
it was operating the railroads of the Gunnison Company, and those 
of the other constituent companies of the System which it con- 
trol led, either through the ownership of their stock or through 
leases; that noue of thèse corporations could obtain sufflcient in- 
come to pay their accruing liabilities; that each of them was about 
to make default in the payment of its debts; that the holders of 
the obligations of thèse various corporations would soon hâve the 
right to sue upon them, and a multiplicity of suits would be com- 
menced against each of thèse corporations; that the property of 
each of them would be seized to satisfy its debts at the suit of its 
creditors; that the Union Pacific System would be dismembered; 
and that the property of each of thèse corporations would be de- 
preciated and dissipated, to the irréparable damage of their credit- 
ors and stockholders, unless receivers were appointed by this court 
to conserve this property, to operate thèse railroads, and to admin- 
ister the trusts created by the insolvency of thèse various corpora- 
v.74F.no.3— 22 
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tions. The compl amants also alleged tliat it was greatly to the 
advantage of the Union Pacific Railway Company, and of its credit- 
ors and security holders, that the Union Pacifie System should be 
preserved; and they averred that the severance of the varions cor- 
porations which constituted it from the Union Pacific Company 
would resuit in a ruinons sacrifice to every interest in tlie property 
of each of thèse corporations. The prayer of thèse complainants 
was that this court would administer the trust fund in which they 
were interested, which consisted of the railroad System and prop- 
erty of the Union Pacific Railway Company ; that it would marshal 
the assets and liabilities of that corporation, and of every other 
défendant corporation which constituted a part of that System; 
that it would ascertain and adjudge the liens and claims of each of 
the creditors and stockholders of each of thèse several corporations 
upon every part of its separate property; that it would appoint re- 
ceivers to préserve ail this vast property, and to operate thèse rail- 
roads meanwhile; and that it would grantsuch further relief as 
might be necessary to enforce the rigbts and equities of the com- 
plainants and of ail the creditors and stockholders of ail thèse cor- 
porations. Upon the flling of this bill.the Union Pacific Company 
and the Gunnison Company appeared in this court and consented to 
the appointment of the receivers as prayed therein. Thereupon 
the receivers were appointed, and they took immédiate possession 
of and operated the railroads constituting the Union Pacific Sys- 
tem. The United States hâve a lien upon portions of the main 
Unes of the railroad of the Union Pacific Company, and in Novem- 
ber, 1893, pursuant to their pétition, Frédéric R. Coudert and J. 
W. Doane were appointed joint receivers with the three already 
chosen. In November, 1893, the Union Pacific Company made de- 
fault in the payment of the interest on its bonds, which were se- 
cured by the pledge of the bonds of the Gunnison Company, and 
early in the year 1894 a committee of thèse bondholders of the 
Union Pacific Company consulted with the receivers, and learned 
that the income which they were deriving from the railroads of 
the Gunnison Company was much less than the expense of oper- 
ating them. In June of that year the receivers presented a péti- 
tion to this Court in which they alleged that the opération of the 
railroads of the Gunnison Company produced a continually increas- 
ing déficit, and prayed for instructions as to the continuance of 
their opération. Notice of the hearing upon this pétition was 
given to the American Loan & Trust Company, the trustée for the 
flrst mortgage bondholders of the Gunnison Company, to the Gun- 
nison Company, and to ail others interested. On the day of hear- 
ing, the American Loan & Trust Company presented a counter pé- 
tition in which it prayed for the surrender of the property by the 
flve receivers. The court immediately ordered thèse receivers to 
surrender it to a receiver to be appointed at the instance of the 
trustée, and directed the master to ascertain the amount of the de- 
flciency caused by the opération of the railroads of the Gunnison 
Company by thèse five receivers between October 13, 1893, and Au- 
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gust 7, 1894, when they were directed to surrender it, and when 
they did surrender it, to Frank Trumbull, the receiver appointed 
by the circuit court for the district of Colorado under a bill to 
foreclose the first mortgage upon its property. The master was 
directed, not only to ascertain the amount of this deflciency, but to 
report the railroad or raiiroads against which it should be charged. 
That hearing has been had and the master lias reported that the 
flve receiyers obtained a gross income of $385,736.39 from the opéra- 
tion of the raiiroads of the Gunnison Company between October 13, 
1893, and August 7, 1894, and that they expended in operating thèse 
raiiroads during this time |153, 067.63 more than the gross income 
they received; that in addition to this expenditure they paid $54,- 
134.20 taxes upon this property; and that they delivered to the 
receiver who succeeded them supplies and unused materials, on the 
line of the raiiroads, and in a storehouse at Denver, of the value 
of $48,870.15, which they had purchased for the raiiroads of the 
Gunnison Company, but which had not been charged against them 
in the account as stated above. The master also reported that 
there were no other raiiroads than the roads of the Gunnison Com- 
pany against which this deflciency, thèse taxes, and thèse supplies 
could be justly charged, and that they should be charged against 
the property of that company, and made a flrst lien thereon supe- 
rior to that of the first mortgage. The trustée under that mort- 
gage has filed exceptions to this report, and it is upon thèse excep- 
tions that the case is now before us. 

The order of the court under which this report was made, and 
under which the flve receivers surrendered possession of this prop- 
erty to the receiver appointed under the bill to foreclose the first 
mortgage, who succeeded them, provided that the master should 
report what, if any, portion of the deflciency which had resulted 
from the opération of this property of the Gunnison Company by 
the flve receivers should constitute a lien upon its property, supe- 
rior to that of the mortgage of August 1, 1889, and that the surren- 
der and delivery of the property by thèse receivers was made sub- 
ject to the lien and charge of any such deflciency as should be ad- 
judged to exist upon the final hearing upon his report. The trus- 
tée for the bondholders appeared and litigated the qucstionable 
items of the accounts of thèse receivers before the master, and has 
filed several exceptions to the allowance of spécifie items in that 
account. Thèse exceptions hâve been carefully considered, but 
the court is of the opinion that, with two exceptions, they ought not 
to be sustained. One of thèse exceptions is the judgment for 
$2,422.75 in favor of Ella Kelly for négligence of the Gunnison Com- 
pany, which the receivers paid and charged to that company. Un- 
der Trust Co. V. Riley, 70 Fed. 32, 16 C. G. A. 610, that charge can- 
not be made a lien upon the property of the railroad company su- 
perior to the first mortgage upon it. The other exception is this : 
The testimohy shows that the flve receivers allowed to the Gunni- 
son Company a crédit of only one-half a cent per ton per mile for 
the transportation of ties over its roads for the beneflt of other 
raiiroads in their hands; that this allowance was less than the 
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total cost of such transportation ; and tliat, if tliey had allowed 
the compensatory rate in force when the testimony in this matter 
"was taken, tlie income of the property of the Gunnison Company 
would hâve been increased $12,148.91. Counsel for the trustée 
rightly insist that it was the duty of thèse receivers to see that 
the creditors and stockholders of the Gunnison Company received 
fair compensation from erery other estate they represented for the 
service which the property of that company rendered. A rate of 
one-half a cent per ton per mile was established as an interchange 
rate between the varions Unes of the Union Pacific System before 
thèse receiverships, and may not hâve been an unfair rate when 
the Union Pacific Company was operating ail the constituent lines 
of that System, and paying ail their déficits, whatever their rates 
of transportation. But when thèse flve receivers were made re- 
ceivers of the property of the Gunnison Company, they held it as 
trustées for the creditors and stockholders of that company, and 
they were required to manage and operate it in their interest, and 
to obtain from every other estate they held, as well as from ail 
other parties with whom they dealt, fair compensation for the 
service which this property rendered. They should crédit the 
property of this company with |12,148.91 in addition to the crédits 
which they hâve already given to it. The trustée insists that 
about $17,000 of the $48,870.14 charged against the Gunnison Com- 
pany for supplies furnished by the ûve receivers to their successor 
ought not to be allowed in their account, because supplies to that 
amount still remain unused in the storehouse and yard at Denver, 
and the succeeding receiver refuses to accept them, although they 
were inventoried as a part of the property surrendered to him in 
August, 1894. The railroads of the Gunnison Company are nar- 
row-gauge railroads. The railroads of the Union Pacific Company 
are broad-gauge railroads. Ail thèse supplies and materials were 
purchased for use upon the railroads of the Gunnison Company. 
Thèse supplies, to the amount of about $31,000, were distributed 
along the railroads of that company when they were surrendered 
to the présent receiver, while the supplies in controversy, of the 
value of about $17,000, were in the storehouse and yard at Denver, 
where they could be conveniently obtained and used upon the 
roads. The présent receiver accepted and used the former, but 
declined to accept and pay for the latter. But the latter were pur- 
chased for use upon the railroads of the Gunnison Company, as 
well as the former. It was necessary to the maintenance and opér- 
ation of those railroads that a reasonable amount of supplies and 
materials should always be on hand to replace worn rails, ties, 
and equipment, and to guard against accidents and unreasonable 
delays. There is nothing in the évidence or in the report of the 
master to show that the amount purchased by the flve receivers, 
and on hand when they surrendered this property, was unreason- 
able or abnormally large; and, in the absence of such prpof, I 
think the entire amount should be delivered to and received by 
the présent receiver, and should be charged against the property 
of the Gunnison Company. 
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The other exceptions to the spécifie items of the account allowed 
by the master are in the nature of an argument that the receivers 
might hâve made better contracts, and might hâve operated the 
property more economieally, because better contracts hâve since 
been made and a more economical opération of the roads of this 
company has since been had. To the mind of one of limited obser- 
vation and expérience in railroading this argument is not con- 
vincing. There are few railroads in this country that hâve not 
been operated more economieally during the year commencing Au- 
gust 7, 1894, than they were in the year commencing August 7, 
1893, — that year of high priées, of panic, Coxeyism, strikes, and 
turmoil. If every railroad manager were to be charged witli the 
excess of the operating expenses of the latter year over the for- 
mer, perhaps few of them would remain solvent. There is nothing 
in the évidence or in the flndings of the master in this case which 
tends to show that thèse receivers were not fairly administering tliis 
property, with reasonable prudence and diligence, during the time 
they were in possession of it; and I cannot disallow the expenses 
they incurred or paid in the course of such an administration be- 
cause they might hâve, or another has, operated thèse railroads 
with less expense during the succeeding year. 

The main contention of the counsel for the trustée, however, is 
that the claim of tliese receivers to be reimbursed for the defl- 
ciency which resulted from their opération of this property for 10 
months, for the taxes upon it which they paid, and for the ma- 
terials and supplies which they delivered to their successor, ought 
not to be preferred to the claim of the bondholders secured by the 
mortgage of August 1, 1889, and, indeed, ought not to be paid 
ont of the property of the Gunnison Company at ail, because thèse 
receivers were not appointed at the request or with the consent 
of the holders of thèse bonds, but at the suit and on the motion 
of stockholders of the Union Pacific Company. Tliey insist that 
the five receiA'ers were appointed for the purpose of preserving 
as a unit, and of operating as an entirety, the Union Pacific System 
for the beneflt of the Union Pacific Company, and that any loss 
which resulted from operating any railroad which was a part of 
that System should be borne, not by that part, but by the property 
of the Union Pacific Railway Company. Their argument runs in 
this way: If the Union Pacific Company had operated the rail- 
roads of the Gunnison Company during this period, and had in- 
curred and paid the deficiency now in question, it could not hâve 
enforced a preferential claim upon its property against the bond- 
holders of that company. The flve receivers were appointed at 
the instance of the stockholders of the Union Pacific Company, and 
primarily for the benefit of that company and its stockholders. 
Therefore, they stand in the shoes of the Union Pacific Company, 
and they can enforce no claim for a deficiency against the property 
of the Gunnison Company which the Union Pacific Company could 
not hâve enforced, if it had incurred and paid the deficiency. Let 
us consider this argument. Do its premises warrant its conclu- 
sion? Do receivers of an insolvent corporation, appointed at the 
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suit of stockholders or creditors, stand in the shoes of tlie insol- 
vent corporation, or in the shoes of the complainants in the suit? 
Hâve such receivers no higher riglit or greater power to charge 
the trust estate in their hands with the current liabilities which 
they incur in its administration than the insolvent corporation or 
the complainants in the suit, at whose instance or for whose bene- 
fit they were appointed, would hâve had if they were operating 
the property? An affirmative answer to thèse questions is in- 
dispensable to the maintenance of this argument. We had occa- 
sion to consider them early in the administration of thèse trusts, 
and our conclusion was thus expressed: 

"It Is well settled that the receivers of an insolvent railroad corporation, 
appointed by a court of chancery, to préserve its property and operate its 
railroads, do not stand in the shoes of the corporation. They are neither the 
représentatives of the insolvent corporation, nor of its creditors or stock- 
holders. They are the ofiicers and représentatives of the court, the hands of 
the court, in which it holds the property while it opérâtes the railroads of 
the Insolvent corporation for the beneflt of those ultimately entitled to the 
property and the income." Ames v. Railway Co., 60 Fed. 966, 969. 

In Union Bank of Chicago v. Kansas City Bank, 136 U. S. 22.3, 
2.36, 10 Sup. et. 1013, the suprême court said : 

"A recelver dérives his authority from the act of the court appointing him, 
and not from the act of the parties at vyhose suggestion or by whose consent 
he Is appointed." Railroad Co. v. Humphreys, 145 U. S. 82, 97, 12 Sup. Ct. 

787. 

Thèse âve receivers, then, were the custodians of the property of 
each of thèse corporations, the mère ministerial oflficers of tlie court, 
charged with the duty of preserving and operating the railroads 
of each of thèse corporations, for the benefit of those who should 
ultimately be adjudged to be entitled to the income they derived 
and the proceeds of the property they sold. The corporations to 
which the various properties belonged were insolvent. They were 
unable to discharge their duties to the public, — their duties of 
maintaining and operating thèse railroads. They were unable to 
discharge their duties to private citizens, — their duties of per- 
forming their contracts and paying their debts. The receivers 
were, therefore, neither bound by the contracts nor limited by the 
contractual relations of thèse corporations. They stood not in the 
shoes of the corporations nor of the complainants in the suit, but 
they stood in the place of the court. They were the hands of the 
court, preser^dng and operating the properties in their charge un- 
der its direction. Moreover, thèse receivers held the property of 
the Union Pacific Railway Company, the property of the Gunnison 
Company, and the property of each of the other railroad companies 
in their hands as receivers in this case, under a trust imposed upon 
the property of each of thèse corporations by the law. They held 
the property ôf each of thèse corporations under a trust, separate, 
distinct, and différent from the trust under which they held the 
property of every other one of thèse corporations. 

The property and income of an insolvent corporation, seized by 
a court of equity for administration, constitutes a trust fund sa- 
credly pledged — First, to the payment of its debts; and, second, 
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to distribution among its stockholders. Butler v. Cockrill, 73 Fed, 
945 (decided by the United States circuit court of appeals of the 
Eighth circuit at the December term, 1895); Graham v. Raiiroad 
Co., 102 U. S. 148, 161; Eailway Co. v. Ham, 114 U. S. 587, 594, 
5 Sup. et. 1081; Richardson's Ex'r v. Green, 133 U. S. 30, 44, 10 
Sup. et. 280; Hayden v. Thompson, 17 e. C. A. 592, 71 Fed. 60; 
Stuart V. Hayden, 18 e. C. A. 618, 72 Fed. 402, 405. The moment 
that a court of equity appoints receivers of the property of such 
a corporation, they hold it and the income they dérive from it 
charged with this trust, imposed upon it by the law, and they may 
not legally divert either the property or its income to any otlier 
object. Talte the Union Pacific Railway Company in this case. 
VVlien Clark and his associâtes were appointed receivers of the 
property of that company, they took it as trustées, to operate and 
préserve its railroads and their income — First, for the creditors; 
and, second, for the stockholders of that corporation. Thèse trusts 
were not — they could not be — released, modified, or changed by 
the fact that the appointment of thèse receivers waa made at the 
instance of the stockholders of the one or the other of thèse cor- 
porations. Thèse trusts arose from the insolvency of the corpo- 
rations and the seizure of their property by the court through the 
exercise of its chancery powers. They were not dépendent for 
their existence or their character upon the personnel or purposes 
of those at whose instance the receivers were appointed. It fol- 
lows, from thèse indisputable principles of the law, that it was 
not material to the discharge of the duties of the flve receivers 
in this case, or to the décision of the question hère under consid- 
ération, that the complainants in the original bill prayed or in- 
tended that thèse receivers should manage and operate the prop- 
erties of ail thèse corporations in the interest and for the beneflt 
of the Union Pacific Company. Nor was it material whether or 
not the receivers themselves thought that method of opération 
most bénéficiai for the property of thèse corporations. If the 
complainants had such an intent and purpose, that fact did not 
change the duty of the court or of the receivers, who were the 
hands of the court, when they had been appointed. The moment 
their appointment was made, they held the property of each cor- 
poration in trust for its own creditors and its own stockholders. 
If it was for their advantage to operate its raiiroad as a part of 
the Union Pacific System, then it was the duty of the receivers 
to so operate it. If that course was not to their interest, then it 
was the duty of the receivers to operate it otherwise. They were 
bound, under the law, and the trust which it imposed upon them, 
to manage and operate the railroads of each of thèse corporations 
for the benefit and in the interest of the stockholders and cred- 
itors of that corporation. They could not lawfully divert the in- 
come, the property, or the proceeds of the property of any of thèse 
raiiroad companies from its creditors or stockholders, to pay the 
expenses of the opération of the railroads of another corporation, 
or to advance the interests of its stockholders or creditors. If, 
before the receivership, the Union Pacific Company had expended 
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its income in operating tlie railroads of other corporations at a 
ruinous loss, and iiad thus made itself insolvent, tliat was but an- 
other reason why thèse receivers sliould avoid that error, why tliey 
should scrupulously obey tlie law and faithfuUy disctiarge the 
trust imposed upon them. 

Counsel for tlie trustée insist tliat the deficiency which resulted 
from the opération ol the railroads of the Gunnison Company by 
the flve receivers, the amount paid by them for taxes upon its 
property, and the $48,870.15 due them for supplies and materials 
furnished to the succeeding receiver for the railroads of this Com- 
pany, should be paid by thèse receirers ont of the income or ont 
of the property of the Union Pacific Company. But how can this 
be legally donc? Would not such a payment be a violation of the 
fundamental principles of the law of trusts? Would it not be a 
diversion of the trust funds v^^hich, as receivers of the Union Pa- 
cific Company, they hold for the beneflt of its creditors and stock- 
holders, to the payment of a debt which, as receivers of the Gun- 
nison Company, they incurred in preserving, maintaining, and 
operating the property of that company for its creditors and stock- 
holders? Thèse receivers are as much bound to a careful dis- 
charge of the duties imposed upon them by each of thèse trusts 
as they would be if they were the receivers of but one of thèse cor- 
porations. If other individuals had been the hands of the court 
in the opération of the railroads of the Gunnison Company, could 
they hâve successfully claimed that the receivers of the property 
of the Union Pacific Company should pay a deficiency which they 
had incurred in operating the railroads of the Gunnison Company, 
or in paying taxes upon that property, or in purchasing supplies 
for the railroads of that company? If, as receivers of the prop- 
erty of the Gunnison Company, thèse receivers had realized a large 
net income from the property of its railroads, could they hâve law- 
fully diverted that income from its creditors or stockholders to the 
creditors and stockholders of the Union Pacific Company? Could 
they hâve lawfully used that income to pay a loss occasioned by 
the opération of a railroad of the Union Pacific Company or by the 
opération of the railroad of any other corporation than the Gun- 
nison Company? Thèse questions are their own answers, and they 
are fatal to the claim of this trustée that the deficiency incurred 
by the opération of the railroads of the Gunnison Company, or the 
taxes upon its property, or the purchase price of the materials 
and supplies furnished to the succeeding receiver, may be lawfully 
paid out of the trust funds of the creditors of the Union Pacific 
Company. Thèse expenditures must be charged against the prop- 
erty of the Gunnison Company, — against the property the admin- 
istration and opération of which caused them. And the only ques- 
tion remaining is, are they superior in equity to the claims of the 
bondholders secured by the mortgage of August 1, 1889? 

The proposition is now too well settled to permit of argument 
that there are certain claims against a mortgaged railroad com- 
pany, accruing before the appointment of a receiver in foreclosxire, 
which are entitled to a préférence, over a prior mortgage debè, in 
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payment out of the eamings of the railroad during the receiver- 
ship, and out of the proceeds of the sale of its property. Many 
of the authorities which maintain this proposition, and the rea- 
sons which support it, are briefly cited and set forth in Trust Co. 
T. Rilev, 16 C. C. A. 610, 612-616, 70 Fed. 32. See, especially. Haie 
V. Frost, 99 U. S. 389, 392; Miltenberger v. Railroad Co.. 100 U. 
S. 286, 308, 311, 1 Sup. Ct. 140; Trust Co. v. Souther, 107 U. S. 591, 
593, 595, 2 Sup. Ct. 295; Burnham v. Bowen, 111 U. S. 770, 783, 
4 Sup. Ct. 675; Union Trust Co. v. Illinois M. Ry. Co.. 117 U. S. 
434, 454, 459, 6 Sup. Ct. 809; Wallace v. Loomis, 97 U. S. 146. 
There can be no doubt, under thèse décisions, that the claims now 
presented by thèse receivers are of such a character that, if they 
had been unpaid when the présent receiver was appointed, the court 
might well hâve charged them upon the property of the Gunnison 
Company as superior in equity to the lien of its mortgage. They 
were, before the five receivers paid them, claims for the carrent 
operating expenses of the railroads of that company for a limited 
time, certainly not exceeding six months, prior to the flling of the 
bill for foreclosure. It was necessary that the current running 
expenses of the railroad should be paid. It was important that 
the taxes should be discharged, for they were a lien superior to 
that of the mortgage, and a failure to pay them would necessarily 
resuit in increased expenditures for added penalties. Ail the ex- 
penses for which thèse receivers seek reimbursement were in- 
curred and paid to maintain the railroads of this company, to keep 
its property a going concern and to protect it against a claim su- 
perior to the mortgage. If thèse claims were now in the hands 
of the creditors who originally held them, it would be the duty of 
the court to prêter them to the mortgage bondholders in the dis- 
tribution of the proceeds of this property. It is not perceived why 
the equities of thèse receivers, who liave paid thèse claims under 
the direction of the court, are not as strong as those of the cred- 
itors who originally held them would hâve been, if they had not 
been paid. It is not perceived why they are not much stronger, 
for they are supported by the established rule that the expenses 
of the préservation and administration of a trust estate constitute 
a first lien upon the trust fund superior to the claims of any of 
the cestuis que trustent. Butler v. Cockrlll, supra; Mechem, Ag. 
§ 684; 2 Jones, Liens, §§ 1175, 1177; 2 Lewin, Trusts, § 039. 

Again, this court might well hâve authorized thèse receivers to 
borrow and to issue their certificates for the money required to pay 
this deficiency, thèse taxes, and the purchase price of thèse sup- 
plies and materials, and might hâve made the certificates a lien 
upon the property of the Gunnison Company superior to that of 
the mortgage. It might hâve doue this without notice to the trus- 
tée under the mortgage, provided, always, that that trustée had 
a subséquent opportunity to be heard as to the merits of the order, 
and as to the application of tiie funds derived from the certifi- 
cates. Union Trust Co. v. Illinois M. Ry. Co., 117 U. S. 434, 459, 
6 Sup. Ct. 809: Wallace v. Loomis, 97 U. S. 146: Miltenberger v. 
Railway Co., 106 U. S. 286, 311, 312, 1 Sup. Ct. 140. The trustée 
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in the case before us has had an opportunity to question and liti- 
gate tlie claims now présent éd. It is not perceived why receiv- 
ers, who furnish the money, witliout interest, under tlie direction 
of tlie court, to pay such claims, are not equitably entitled to the 
same superîority of lien for their reimbursement that the holders 
of their interest-bearing certificates would hâve had, if the receiv- 
ers had borrowed the money upon those certificates for thèse pur- 
poses. It is said that the deflciency was large, and the expenses 
of operating were great. It is unfortunate that the receivers were 
not able to operate the railroads of this company witliout a defi- 
ciency, but no one had ever been able to do so before them, and 
this court constantly stood ready to surrender this property to 
the trustée under the mortgage whenever it would take it, and or- 
dered its surrender on the first day the trustée consented to do so. 
If the trustée or the bondholders were unwilling that thèse receiv- 
ers should continue to operate it so long at a loss, they could hâve 
secured its surrender earlier. The expenditures for wliich they 
now seek reimbursement were incurred and paid in an honest en- 
deavor to administer their trust for the benefit of the bondholders 
secured by this mortgage and the other creditors of the corpora- 
tion. Thèse expenditures furnished to the succeeding receiver a 
normal and necessary amount of supplies and materials for the 
maintenance of thèse mortgaged railroads. Thèse expenditures 
maintained thèse railroads in good repair, and kept them a going 
concern for 10 months. Thèse expenditures paid the taxes upon 
the mortgaged property, which must otherwise hâve been paid by 
the bondholders. The claim of thèse receivers for a lien upon the 
property of the Gunnison Company, superior to that of the mort- 
gage, for their reimbursement for thèse expenses, is, in my opinion, 
founded in reason and supported by authority, and it must be al- 
lowed. 

The receivers must crédit the property of the Gunnison Company 
with $2,422.75 on account of the charge of the payment of the Kelly 
judgment, and with |12,148.91, in addition to the amount already 
credited on account of the transportation of ties over its railroads, 
and to that extent the exceptions to the report of the master will 
be sustained. Ail other exceptions are overruled. 



INSURANCE CO. OF NORTH AMERICA et al. v. SVENDSEN et al. 
(Circuit Court, D. South Carollna. May 29, 1896.) 

1. Equity Practicb— Amkndment. 

When objections to the jurisdiction of the court to entertain a blU in 
equity, in the form In which it is framed, hâve been sustained, and there 
has been no gênerai appearanee, demurrer, plea, or answer, the com- 
plainant has an undoubted right to amend his bill. 

3. Samb — Transposition of Parties. 

When the complainant in a bill in equity has joined with him, as co- 
complainants, other parties wlio liave a slmilarity, but no community, of 
Interest with him, and whose joinder with him is not necessary, and as 
between whom and some of tlie défendants the court cannot talie juris- 
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diction, because of tlieir citizensliip, tlie complainant sliould be permitted 
to amend his bill by strilcing out tlie naines of such parties as complain- 
ants, and making tliem défendants to tlie bill, so as to remove tlie im- 
pediment to the jurisdiction. 
3. Circuit Courts— JnRi8DicTio:s—AMOnNT in Conthoversy. 

Wlien tlie complainant's bill asserts an interest in property worth 
$33,000, by reason of having become responsible therefor under policies of 
insurance, and allèges that such property will be wholly lost to him 
through action of the défendants which it is sought to restrain, tlie amount 
in controversy is that claimed by the complainant, and the jurisdiction 
of the circuit court is not defeated by a contention on the part of the de- 
fendant that, under the allégations of the bill, the complainant's daim is 
less than .$2,000. 

Théodore G. Barker, for complainants. 
Bryan & Bryan, for défendants. 

SIMONTON, Circuit Judge. This case cornes up on motion to 
file an ainendment to tlie original bill and to file a supplemental 
bill. The original bill was flied by the complainant, the Insur- 
ance Company of North America, a corporation of the state of 
Pennsylvania, having also as parties complainant the British & 
Foreign Marine Insurance Company, Limited, of Liverpool, Eng- 
land, the Standard Marine Insurance Company, Limited, of Liver- 
pool, England, and the London Assurance Corporation of London, 
England, against C. Svendsen, master of the Norwegian steamship 
Michigan, W. Gray & Co., owners of said steamship, J. C. Hughes, 
a citizen of New York, agent for the said owners, Thaddeus Street, 
Timothy Street, and Thaddeus Street, Jr., corporation as Street 
Bros., agents for said steamship, and Arthur M. Manigault. Of 
thèse, three of the complainants were alien corporations, and of 
thèse défendants the master of the Michigan and lier owners are 
aliens. J. C. Hughes is a citizen and résident of the state of New 
York. J. P. K. IBryan, Esq., entered a spécial appearance for the 
purpose of objecting to the jurisdiction of the court. The purpose 
of a spécial appearance is to prevent a waiver of any objection 
which would be cured by a gênerai appearance. When such an 
appearance has been entered, and the objections overruled, the 
gênerai appearance afterwards does not waive it. Harkness v. 
Hyde, 98 U. S. 479. His objection was sustained, because aliens 
were joined as co-complainants with the Insurance Company of 
North America, and aliens are named as défendants. Thereupon 
the complainant, pursuant to préviens notice, asked leave to amend 
its bill. 

There can be no question of a right to amend. It is secured in 
the most ample way, by equity rule 28, to a complainant, of his 
own motion, before replication flled. In this case there is neither 
appearance, demurrer, plea, nor answer. In Hardin v. Boyd, 113 
U. S. 761, 5 Sup. et. 771, the suprême court say: "In référence 
to amendments of equity pleadings the courts hâve found it im- 
practicable to lay down a rule that would govem ail cases. Their 
allowance must at every stage of the case rest in the discrétion 
of the court, and that discrétion must dépend largely on the spé- 
cial circumstances of each case. It may be said generally that 
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in passing upon applications to amend the ends of justice should 
never be sacrificed to mère form, or by too rigid an adhérence to 
technical rules of practice. Undoubtedly great caution should be 
exercised when the litigation has continued for some time, or when 
the granting of it would cause serions inconvenience or expense to 
the other side." See, also, Richmond v. Irons, 121 U. S. 27, 7 Sup. 
et. 788. The suprême court of the United States, in cases dis- 
missed because the want of jurisdiction appeared on the record, 
has repeatedly recognized the riglit of the court below to order 
such amendments as will cure the defect and hold the Jurisdiction. 
Everhart v. Huntsville Collège, 120 U. S. 22.3, 7 Sup. Ct. 535; King 
Bridge Co. v. Otoe Oo., 120 U. S. 225, 7 Sup. Ct. 552; Metcalf v. 
Watertown, 128 U. S. 590, 9 Sup. Ct. 173; Menard v. Goggan, 121 
U. 8. 253, 7 Sup. Ct. 873. The complainant's right to amend is rec- 
ognized and admitted. 

The complainant proposes to amend its bill by striking out the 
names of the alien corporations as co-complainants, and by mak- 
ing them défendants to the bill, and also by omitting as défend- 
ant J. C. Hughes. There can be no doubt of the right to omit 
J. C. Hughes as défendant. He is but the agent of the owners, 
who are themselves défendants. He has no interest in the suit. 
Carneal v. Banks, 10 Wheat. 181; Shields r. Barrow, 17 How. 130. 
The complainant further proposes to amend by striking out the 
names of the alien corporations as complainants, and by making 
them défendants in the suit. In Conolly v. Taylor, 2 Pet 564, a 
similar question was presented. The complainant had joined with 
him a party as between whom and some of the défendants, the court 
could not take jurisdiction. This was an impediment to the jurisdic- 
tion, the removal of which gave the court full authority to act. He 
was allowed to amend by striking out the name of the other com- 
plainant. It is true that the complainant whose name was stricken 
out was a trustée, and that in argument counsel insisted that he was 
only a nominal party. But the opinion of the court is more broad 
than this, and allowed the amendment on gênerai principles. 
Anderson v. Watt, 138 U. S. 707, 11 Sup. Ct. 449, conlirms this view 
of the case. The test seems to hâve been this : "The case was one, 
however, where the remaining complainants might hâve originally 
instituted the suit without joining the other, unless as a défendant, 
and the other was retained as a party by the amendment." Let the 
test be applied in this case. The bill allèges that there had been 
shipped at the port of Charleston, on steamship Michigan, 7,323 
baies of cotton, each having thereon its proper marks, said cotton to 
be carried to Liverpool, England; that of this cotton the Insurance 
Company of North America and the other complainants had become 
the insurers against marine risks of nearly ail of the said cotton in 
an aggregate sum of f 175, 000; that while in said port the said ship 
took flre, and of the cotton 812 baies were affected by fire, and 2,642 
baies were wet with water used in extinguishing the fire; that the 
raaster of the steamship reshipped on his steamer, lier cargo having 
been discharged, ail the dry cotton, and that he had shipped by the 
steamer Bomulus 735 wet baies, but had positively refused to send 
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any more of the wet baies on to their destination, against the pi'o- 
test and demaud of the agent of the complaiuants; that, on the con- 
trary, he had advertised for sale in the city of Oharleston 1,873 
baies of the wet cotton, and that he proposed to sell the same, and 
take into his own hands, subject to his ovvn disposition, the proceeds 
thereof, applying the same in paying bills contracted and expenses 
and debts incurred by the said steamship, her owners and master, 
in the port of Oharleston, instead of paying over the same to the 
owners or insurers of the cotton, or to their use, or separating the 
proceeds from other moneys of the ship; that the expenses incurred 
by the steamshij) for which she is liable already equal or exceed her 
value, and that the master and owners are aliens, so that when the 
steamship leaves the port, as she is about to do, the complainants 
will be remediless. ïhe bill also charges misconduct and breaeh of 
faith on the part of the master. The complainants further allège 
that the damage to the cargo is within the risks assumed in their 
policies, and they recognize and admit their liability therefor, and 
that ail loss, damage, misuse, or unlawful disposition of the damaged 
cotton will fall on them alone; that in conséquence of this they are 
now seeking the holders of their certiûcates of Insurance, and are 
paying them, as fast as they can, the f ull value of the cotton insured. 
They ask leave to amend their bill from time to time as their pay- 
ments hâve been in fact made. But that, inasmuch as by the course 
of trade thèse certiflcates are attached to bills of exchange accom- 
panying the bills in the hands of ail holders thereof, this is a matter 
of time and difiQculty, and meanwhile no one can protect their 
interests, they being in fact the only parties interested. It thus 
appears that each of thèse complainants has a similarity of interest 
in this cotton, but no community of interest; that their contracts 
were several and not joint, and that no necessity exists for joining 
them. At the same time, inasmuch as it is suggested that expenses 
hâve occurred in which questions of gênerai average will necessarily 
arise, no disposition of the funds arising from the sale of this dam- 
aged cotton can be made except in proceedings to which ail of them 
are parties. The Insurance Company of North America having thus 
a several and distinct interest, could bave originally instituted this 
suit without joining the other complainants, or making them parties 
to the suit, save as défendants. It has been suggested that they 
cannot be made défendants because their interests are similar to, 
and not antagonistic to, the Insurance Company of Xorth America. 
But no principle is more clear in equity pleading that ail parties in 
interest must be made parties either as plaintiff or défendant; and, 
so long as they are in the record, it makes no différence on what 
side of the record they are. Indeed, in Conolly v. Taylor, supra, 
the objectionable plaintiff was by amendment made a défendant. 

The exhibit to the original bill shows that the Insurance Com- 
pany of North America had covered by Insurance 3,128 baies of the 
7,328 baies constituting her cargo. It is chargea, however, that of 
the Insurance on this cotton the bill shows that only |479.18 has 
been paid, and that this is below the jurisdictional amount. I hâve 
grave doubt if this question can be made by one who has put in a 
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limited appearance. Be this, however, as it may, and expressing 
no opinion thereon, tlie objection will be noticed. Tlie bill allèges 
that of the cargo insured there bas been destroyed by are 812 baies, 
and damaged by water more than 1,873 baies, and that those wbich 
are to be sold and their proceeds misused as charged are fully worth 
$83,000. That complainants are responsible for this damaged cot- 
ton under the terms of their policies, and they recognize and assume 
this responsibility in the most full terms, and are using every effort 
to discharge it, an instance of whieh they give. The amount in 
controversy is what the plaintifi claims. Kanouse v. Martin, 15 How. 
198. In the présent case the complainants allège that they are in- 
terested in property of the value of $33,000, that by the action of the 
défendants this property will be wholly lost to them, and they ask 
the aid of the court. Whether their claim is valid, either in char- 
acter or amount, requires the adjudication of the court, upon proper 
pleading, demurrer, plea, or answer. For the purposes of this mo- 
tion we must assume that it is well made. The objection to the 
jurisdiction beeause of the amount in controversy cannot be sus- 
tained. Cîompare Schunk v. Moline, Milburn & Stoddart Co., 147 
TJ. 8. 503, 13 Sup. et. 416. It is ordered that the complainant hâve 
leave to ûle its amended bill as prayed. 

The complainant also asks leave to file a supplemental bill. This 
bill was flled, but objection was made that it was vs'ithout notice. 
The défendants up to this time hâve entered no appearance in this 
court, and it may be that no notice was necessary. But Mr. Bryan, 
under bis limited appearance, bas come in, and bas submitted bis 
objections. The object and necessity for notice hâve been attained. 
This is a matter within the discrétion of the court. If in the exer- 
cise of its discrétion the court should refuse to permit the supple- 
mental bill to be flled, complainant may be without remedy. The 
same resuit to the défendants cannot arise if permission be given to 
file the bill. Ail défenses are still open. The leave asked is 
granted. 
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(Circuit Court of Appeals, Sixth Circuit. April 14, 18!)0.) 

No. 371. 

CoNTRrB0TOIiY NEGLIGENCE — DeGTîEE OP CaKE — InFAKTS. 

The degree of care required from an infant to avoid in jury througli 
the négligence of others dépends upon his âge, expérience under like cir- 
cumstances, intelligence, and comparative maturity and capacity; and 
it would be unreasonable to require from a boy nine years of âge so 
high a degree of care and watchfulnesS for his own saf ety as would 
be exercised by a person of more mature years; but when such an infant 
has been injured solely in conséquence of his own recklessness, without 
fault of any other party, as by attempting to jump upon a moving rall- 
road train, from a position outslde the track, where he was In no apparent 
danger, such as to impose any duty on the railroad company, his Imma- 
turity of years or discrétion has no bearing on the question of the liabil- 
ity of the railroad company for his injuries. An Instruction to the jury 
which falls to make this distinction clear, in a case where there is a 
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conflict of évidence as to whether such an infant was injured while cross- 
Ing a railroad track or by attempting to jump on a moving train, consti- 
tutes errer. 

2. Railroad Companibs — Trespassers — Infants. 

A railroad company owes no higher duty to an infant trespassing upon 
its tracks than to an adult, and is not llable for injuries siiffered by such 
a trespasser, unless, after the discovery of bis présence on tbe track, It 
bas failed to use ordinary care to avoid injuring bim. 

3. Same — Crosstng Tracks — Implted Licknse. 

It seems tbat if it is sliown tbat tbe public bas, for a long period of 
time, eustomarily and constantly, openly and notoriously, crossed a rail- 
road track, at a place not a public highway, witb tbe knowledge and 
acquiescence of the company, a license or permission by the company 
to ail persons to cross the tracks at tbat point may be presumed. Fer- 
sons availing themselves of such an implied license would not be tres- 
passers, and the railroad company would come under a duty in respect 
to such licensees to exercise reasonable care in tbe movement of its 
trains at points wbere it was bound to anticipate their présence. 

4. Same— Proof. 

It seems tbat, to establish sucb an implied license, it is essential that 
the use shall bave been deflnite, long, open, and continuons. Neither 
the fact that the track is within the limits of a town, nor that it crosses 
an open common, or is unfenced, or is frequently used as a walkway, 
and no active steps hâve been taken to prevent such use, is sufficlent, 
of itself, to justify tbe presumption of a license. 

In Error to the Circuit Court of the United States for the District 
of Kentucky. 

The plaintifE below, Thomas Aubrey, is a boy nine years old. His suit was 
by his father, as next friend, and was for personal injuries sustained througb 
tbe alleged négligence of the plaintiff in error in the opération of the railroad 
committed to his charge as receiver by an order of the circuit court of the United 
States for the district of Kentucky. There was a verdict for défendant in error 
and judgment thereon. The pétition alleged that the plaintiff had been run 
over by a train of freight cars, wbile he was crossing the track of defendant's 
railroad, within tbe corporate limits of the city of Lexington, Ky. The défense 
was that the defendant's servants had been guilty of no négligence, and that 
plaintiff had been hurt while trying to climb upon a moving train of cars from 
the side of the track. The évidence tended to show that the défendant in error 
sustained his injury at a place where one of the railroad company's tracks 
crossed an open common upon a hlgh embankment, from 20 to 25 f eet above the 
level of the common. Tbis common, tbough within the corporate limits of the 
city, was in the suburbs. On it were loeated the city workbouse and a city 
quarry. It was with tbis exception an open, uninclosed space, used for a gên- 
erai dumping ground. It was crossed in every direction by people residing in 
the neighborhood, and was to some extent used as a pasture for grazing cattle. 
The évidence tended to show that tbe track crossing it was a switch track, con- 
Cecting the freight dépôt with the main track. Regular trains did not use it, 
and only a switch engine moved cars over it, between a freight dépôt and the 
main track. There was évidence that it was a part of tbe yard track of the 
défendant company, tbough tbis évidence was meager, and not altogether satis- 
factory. The train which injured the défendant in error was composed of an 
engine and seven cars, and was going to tlie freight dépôt. There were three 
cars in front of the engine, and four behind. The front car was a flat car loaded 
with lumljer, and the rear car was also a flat car, loaded in same way. Tbe 
défendant was on the commons, watching or tending to cows turnod out to 
graze. He says his cows ran up tbe embankment, and over tbe track, and 
down on tbe other side. He followed. His account of bis injury is as follows: 
"Q. How did you get up on tbe track? A. I went up tbat way [witness indi- 
cates his movement] ; kind 'a slanting up the hill. Q. Did you bear tbe train 
coming? A. No, sir. Q. How far did you walk on the trackV A. I don't 
remember. Q. Did you go straight across the track or slanting? A. I went 
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slanting. Q. When you got up where the track was, did yoti hear thé train 
«oming then? A. No, sir. Q. Did you hear any wMstle blown? A. No, sir. 
Q. Did you hear any bell rung? A. "No, sir. Q. What was the flrst thing that 
attracted your attention? What did you first see or hear? A. I never saw or 
heard anything. Q. Where were you? Had you gone clear across the track 
when the cars struck you, or were you inslde, hetween the rails? A. I was 
right at the rails when the train ru'n me down. Q. On the same side or on 
thefarside? A. On. the far side. Q. You were nearly across tliem ? A. Yes, 
sir. Q. What kind of a train was it? A. A yard engine train. Q. After you 
were hurt, what beca me of you? A. I took and rolled down the hill. Q. Wliat 
was done then? A. A man toolî and brought me home. Q. What man was 
that? A. I don't know. It was llr. Robinson." Ou cross-examination he said: 
"Q. Did you look to see if anything was coming? A. No, sir; I didn't look to 
see if anything was coming. Q. When you got halfway up, it was still pretty 
high up? A. No, sir. Q. Then you went cater-cornered across the track? A. 
Kind 'a cater-cornered. Q. What part of the train struck you? A. The front 
part. Q. Whlch car? A. I don't know. It was the front one. Q. Suppose 
j'ou were standing on the track, and the train was coming; what would you do? 
A. I would get out of the way if I saw it. Q. How would you get ont of the 
way,— get ofC the track? A. Xes, sir. Q. Do you stand ou the railroad track 
without looking to see if anything is coming? A. Of course, I would look to 
see if anything was coming. Q. Whenever you would go on the railroad track 
you would look? A. Never was upon it. Q. You mean except that morning 
you was hurt? A. Yes, sir. Q. Did you look that morning? A. No, sir. Q. 
If you had seen the train, would you hâve gone upon the track? A. No, sir; 
I would havo went back if I had any show to. Q. What do you mean by that? 
A. If I would be ou the track, and would see it coming, if I could get out of the 
way, I would get out of the way. Q. Do you remember any boy getting up on 
the cars that day? A. No, sir. Q. Didn't you try to get up on the cars that 
day? A. No, sir. Q. Never saw the frelght car and try to get upon it? A. 
No, sir." Tliere was other évidence tending to show that he was struck by 
the car in front and while crossing the track, some of whiçh also tended to 
show that he must hâve gone upon the track immediately in front of the ap- 
proaching train. So there -çvas évidence of a négative character, tending to 
show that there was no person on the front of this train on the lookout, and 
that no bell was souuding. There was some conflict as to the speed of the 
train, though the very great weight of évidence was that the speed was not 
in excess of five or six miles per hour. Upon the part of the défense there was 
évidence tending strongly to show that the défendant in error did not appear 
upon the track in front of the train at ail, and was not run over by any car in 
front of the engine, but that from a place on the side of the track he undertook 
to climb upon one of the cars behind the engine, lost his hold, and was run over. 
This switch track ran upon the embankment for some 000 feet without belng 
crossed at grade by any street. The accident occurred about midway between 
the two streets crossing at grade. There was évidence that this track was fre- 
quently crossed by people crossing the common. At the southern end of the 
embankment there was a slgn on which was inscribed, "No trespass." Under 
objection, an ordinance of tlie city of T^exington was admitted as évidence, llmit- 
Ing the speed of trains within the city to six miles per hour, and requiring that 
the bell sliould be rung while passing through the city. At the conclusion of 
the whole évidence, a motion by the plaintift in error for a peremptory instruc- 
tion in his favor was disallowed. 

C. B. Simrall, for plaintiJï in error. 

John R. Allen, for défendant in error. 

Before TAFT and LUETON, Circuit Judges, and HAMMOND, J. 

LUETON, Circuit Judge, after malving the foregoing statement 
of facts, delivered the opinion of the court. 

Tliere was a very sharp conflict in the évidence upon the vital 
question as to whether the défendant in error appeared on the track 
in front of the train, or whether, from the side of the road, he under- 
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took to grab and climb up on a car as it passed liim. If the évidence 
of the injured boy is credited, he did not undertake to climb upon the 
cars, but was overtaken as he was crossing the track in front of the 
train. In this aspect of the case, it becanie ver.y material to déter- 
mine wliether the défendant in error was liimself in the exercise of 
ordinary care and caution. He aays in his own évidence that he nei- 
ther saw nor heard the approachiug train, and that he did not look 
to see if anything was approacliing. It was broad daylight. There 
was nothing to prevent him from seeing if lie had looked. Clearly, 
on this admission, a responsible adult would hâve been guilty of such 
gross négligence as to defeat any recovery, unless the railway Com- 
pany, after discovering his situation in time to hâve avoided injury 
to him, used no exertion to ward off the danger. ïhe défendant 
was an infant of nine years, and it would be unreasonable to require 
from an infant so high a degree of care and watchfulness for his own 
safety as would be ordinarily exercised by a person of more mature 
years and sounder discrétion. From an infant of tender years less 
discrétion and intelligence is required than from an adult. The de- 
gree of care and caution to be required from a child cireumstanced 
as this boy was would dépend upon his âge, expérience at such places, 
and his intelligence. The prudence and caution due from such a 
boy should be measured by his comparative maturity and capacity, 
and each case must dépend upon the facts and circumstances of that 
case. Railroad Co. v. Gladmon, 15 Wall. 401; Eailroad Co. v. Stout, 
17 Wall. 657. The care and prudence to be required of a boy nine 
years of âge is that to be reasonably expected from such a boy, or 
from boys of that âge, looking to his habits and knowledge of the 
danger to be apprehended. Reynolds v. Kailroad Co., 58 N. Y. 248; 
Barry v. Railroad Co., 92 N. Y. 290; Wood, R. R. (Ed. 1893) 1470, 
1471; Railroad Co. v. Hoehl, 12 Bush, 41. But if, on the other 
hand, the défendant in error was not on the track, nor near enough 
to be struck by a passing train, nor in a position in which he ap- 
peared to be in danger, or about to get into danger, and from the 
side of the track undertook to grab and climb upon a moving train, 
his immaturity of years and discrétion would hâve no bearing what- 
ever. In such case the railway company would be guilty of no 
négligence, and the injury sustained by the défendant in error would 
not be the resuit of any fault or breach of duty by the railway com- 
pany. If there was no breach of duty, then there was no wrong, 
irrespective of the boy's capacity to know that what he was doing 
was dangerous. We do not think this distinction was made plain 
to the jury. Upon this point, the court, in discu.ssing the efïect of 
the contributory négligence of the défendant in error, said: 

"Did the eoinplainant liimself cause the injury by his own négligence V Was 
lie, uiider the facts as presented to yon. guilty of négligence hiniself, which, but 
for that négligence, the accident would noi bave happened? Upon this branch 
of the case the burden is upon the défendant, that pleads the contributory nég- 
ligence. You bave heard the évidence upon this subject. The statement of 
witnesses as to wliere the plaintifC was (the plaintiff's witnesses) at the tiine the 
train struck him, or immediately before; how he happened to be there. You 
bave heard also the other witnesses on the same point; and you jiave iieard the 
statement of witnesses which tend to show (whether it provcd that is for you 
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to détermine) he was attempting at the time to get on the train. In considering 
tliis question of contributory négligence, you must consider tlie boy liimself , liis 
own âge, and bis own capacity, and say wbetlier he was guilty of attempting to 
get on tbe train, moving as it was, or getting on the track when tbe train was 
so close to him that he could not be saved by any care of the trainmen. If it 
be, in point of fact, proven to your satisfaction, by the prépondérance of évi- 
dence, that this boy was attempting to get on that train, moving as it was, not 
having any right there or any business there on that track, then you might tlnd 
very properly that, though the défendant was guilty of négligence, the com- 
plainant could not recover, because of his own négligence. Or if you lind that 
he reclilessly got on that track, knowing the train was coming, and thus was 
injured, you would, in tliat event, flnd for the défendant, because of the négli- 
gence of the complainant. You should, in considering this matter, consider tlie 
immaturity of a boy's judgment as eompared wlth that of a man, or the want 
of capacity of a boy as eompared with that of an adult, if that be the case. 
This question of contributory négligence is a question to be measured by the 
facts in each particular case. Though this boy may hâve been of tender âge 
(nine years old at the time, as the évidence hère would indicate), still that 
does not give him the right to recover as against this road if he himself, under 
ail the circumstances, was guilty of négligence. As I say, considering him as 
a boy of that âge, with the capacity which was exhibited before you, if you flnd 
that he himself brought on the Injury by his own carelessness, that is an 
answer to this case. As I say, the burden of this branch of the case is upon 
the défendant." 

This charge is subject to the criticism that the jury might well 
infer that the immatureness of the plaintiff would excuse his con- 
duct, and cast a liability upon the company, not because it had been 
guilty of any wrong, but because an immature and irresponsible 
person had been hurt without fault of the railway company. To 
straighten out this évident unintentional confusion of two distinct 
matters, the court was requested to charge as follows: 

"The court instructs the jury that if they believe from the évidence that 
the plalntiiï, Thomas Aubrey, attempted to climb upon defendanfs train 
while it was in motion, and, in making said attempt, received the injuries 
complained of in his pétition, the juiy shall flnd for the défendant." 

This the court read to the jury, and said: "That, I believe, I hâve 
already explained to you." This, in ail probability, gave the jury to 
understand that the request, as read, was the law, subject to the 
explanation already given, as to the effect to be given to the inca- 
pacity and immaturity of the plaintiff. If the plaintiff in error was 
injured in trying to climb upon the train from the side of the track, 
as it moved past him, then it is difficult to see, upon the évidence in 
this case, wherein the railway company bas been guilty of any négli- 
gence whàtever. Contributory négligence implies some négligence 
by both parties. The plaintiff in error was entitled to hâve this 
question presented to the jury freed from ail questions as to the 
effect of the immaturity or incapacity of the défendant in error to con- 
tribute to his own injury. For this error a new trial must be 
awarded. 

It was insisted below that the défendant in error was a trespasser, 
and that the railway company owed no duty to him until his prés- 
ence on the track was discovered. In accordance with this theory, 
the court was requested to charge as follows: 

Request No. 3: "The court instructs the jurjf that the plaintiff was a tres- 
passer upon the tracks of the défendant at the time and place of his injury, 
and the jury must flnd for the défendant unless the jury believe from the 
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évidence that the présence of plaintiff on defendant's tracts was known to 
the agents of défendant in charge of Its train before plaintifC was injured, 
and tliat, after the présence of plaintlff on said tracks became actually 
known to said agents of défendant in charge of its train, the said agents 
could hâve avoided injuring plaintiff by the exercise of ordinary care upon 
their part, which degree of care they failed to exercise, and, by reason of 
said failure, plaintifC received.the injuries complained of in his pétition, in 
which event the jury shall flnd for the plaintiff." 

Request Xo. 4: "The court instructs the jury that if they believe from the 
évidence that the plaintift', Thos. Aubrey, went upon the track of defendant's 
road so close to an approaching train running thereon that it was impossible 
to stop or slacken the speed of said train in time to avoid injuring plaintiff, 
even if the agents of défendant in charge of said train had seen the plain- 
tifC when he iirst went upon said track, the jury shall flnd for tlie défendant." 

Request No. 5: "The court instructs the jury that if they believe from the 
évidence that the track upon which the plaintiiî was injured was on the 
commons, and in a sparsely-settled part of the city of Lexington, and that 
said track was a part of defendant's yard in the city of Lexington, and was 
used only for the switcliing of trains and cars, then the défendants, as to 
trespassers on said track, were not required to give notice of the moving of 
its engines and cars upon said tracks, and that the failure to give said notice 
of the movement of trains was not négligence as to such trespassers." 

Ail of thèse requests were declined. The fifth and last request 
was, doubtless, declined because the court was of opinion that the 
facts of the case made it inapplicable. It clearly embraced a propo- 
sition of law which has met with the distinct approval of this court. 
Railroad Co. v. Gook, 31 U. S. App. 277, 13 C. G. A. 3G4, and 66 Fed. 
115. So is the law of Kentucky. McDermott t. Railroad, 93 Ky. 
408, 20 S. W. 380. 

The évidence touching the question as to whether this track con- 
stituted a part of the private switching yards of the railroad Com- 
pany was, undoubtedly, very meager, and we are not prepared to say 
that there was évidence enough as to the character of this track to 
justify a reversai for refusing to give the charge in question. 

The third request involves the question as to whether, under the 
évidence, the défendant in error was indisputably a trespasser. In 
any reasonable view which may be taken of the testimony exhibited 
by this record, the défendant in error was not seen or known to be 
on the track or in danger by those managing the train which ran 
over him until he had already been run over, or until it was too late 
to check the train or give any warning which might hâve averted the 
accident. But it is said that it was the duty of the railroad Com- 
pany in moving its engines or cars where this accident happened to 

give warning of the approach of its trains, so that persons in the 
vicinity of the track might be cautioned and advised of the danger 
to be apprehended in going on the track, and that there was évidence 
to show that no whistle was sounded and no bell was being rung, 
and that the lad was therefore unaware of the approach of this train, 
and might hâve been saved if the company had moved its cars with 
proper prudence at such a place. But if the boy was wrongfully on 
the track, or wrongfully attempting to cross where he had no right 
to cross, then he would be a trespasser, and the company was under 
no légal duty to anticipate trespassers, or to move its trains with 
référence to the probable présence of such intruders. There was no 
statute making it the duty of the company to watch its gênerai track. 
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or give warning by bell or whistle except at places where its track 
was crossed by a public highway or street. Where no statute con- 
trols, the common law must détermine tlie légal duty of a railway 
Company in respect of the proper and prudent movement of its trains. 
That such companies hâve the right to a clear track, except where 
the public hâve also an easement of way, must be conceded. But 
upon its gênerai track, where the public hâve no equal easement or 
right of way, a railroad company may operate its trains without 
regard to the possibility that unauthorized persons may be trespass- 
ers thereon. It need not anticipate the présence of such intruders 
either upon its gênerai track or in its strictly private yards. This 
principle has been so frequently announced by the courts of this 
country that it seems needless to consider the ground upon which the 
gênerai rule rests. This court quite lately has had occasion to state 
and enforce the principle. Kailroad Oo. v. Cook, 31 U. S. App. 277, 
278, 13 C. C. A. 364, and 66 Fed. 115; Newport News & M. Val. Co. 
V. Howe, 6 U. S. App. 172-185, 3 C. C. A. 121, and 52 Fed. 362. The 
law imposes no duty in respect to trespassers upon its track, "except 
that gênerai duty which every one owes to every otlier person to do 
hira no intentional wrong or injury. Its liability to discharge this 
duty can only arise when it becomes aware of the danger in which 
he stood." Kailroad Co. v. Cook, cited above. The overwhelming 
weight of authority is in accord with this rule, and no court has 
more clearly stated the principle than the suprême court of Ken- 
tucky. McDermott v. Eailroad Co., 93 Ky. 408, 20 S. W. 380; 
Hoskins v. Eailroad Co. (Ky.) 30 S. W. 643; Brown's Adm'r v. Rail- 
road, Td. 639; Gherkins v. Railroad Co., Id. 651. If, therefore, the de- 
fendant in error was, on the indisputable évidence, a trespasser, 
the third request should hâve been given. This accident did not 
occur at a place where the track was crossed at grade by any public 
road or street. There was no such street nearer than three or four 
hundred feet. We may therefore leave out of considération ail 
questions which arise where a collision occurs at crossings of rail- 
roads and public highways. Cases of that class, as stated by the 
Massachusetts suprême judicial court, in Eaton v. Railroad Co., 129 
Mass. 364, rest on the common-law rule "that, where there are différ- 
ent public easements to be enjoyed by two parties at the same time 
and in the same place, each must use his privilège with due care, 
so as not to injure the other." 

Was the railroad company entitled to the exclusive use of its track 
at this place ? The answer must dépend upon the f acts and circum- 
stances in respect of the place where this accident occurred. The 
mère f act that this track was within the corporate limits of the town 
does not operate to deprive the company of its exclusive right of occu- 
pation and use. Xeither is the fact that it crossed an open com- 
mon of any signiflcance in the détermination of the légal right of the 
company to exclude ail persons from its right of way. That it was 
unfenced is equally unimportant. That fact does not operate to 
deprive the company of its right to exclude trespassers. Each and 
ail of thèse facts may make it the more difficult to prevent the public 
use of its track as a walkway, or prevent its being intersected by 
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paths traversée! by wayfarers; and ail thèse facts raay hâve more 
or less sigiiificauce in tli<^ détermination of the question as to 
whether the public liave so long and customarily enjoyed the privi- 
lège of Crossing it at pleasure or using it as a footpath as to justify 
au inference that the company, by acquiescence, has consented to 
this sort of an easement. On the other hand the facts that the coni- 
paiiy had constructed a high and expensive embanknient, that its 
tracic could therefore be cr(>ssed only by pedestrians, and that it 
maintained a warning against trespassers, are significant, as tending 
to show that it purposed to maintain the exclusive use. It is un- 
doubtedly true that a license or permission to cross a railvvay track, 
or to use it as a convenient walkway, niay be much more easily pre- 
sumed wheu the track passes through a city or town or thickly-set- 
tled neighborliood tlian in the open countiy. Stili, the évidence in 
each case must be such as to establish a 'ong, continuons, and 
habituai use by the gênerai ijublic before either court or jury would 
be authorized to présume an invitation or imply a license in favor of 
the public. There has been much diversity of opinion as to the évi- 
dence necessary to establish a permissive easement of croasing by 
mère user. The Massachusetts cases hâve very consistently main- 
tained that nothing short of évidence of an invitation will give to 
persons using a railway track for their own convenience any right 
of action for an injury sustained, not the resuit of intention or reck- 
less indifférence to the situation after the présence and danger of 
the person using the crossiug was actually discovered. Sweeny v. 
Railroad Co., 10 Allen, ?A18; Johnson v. Kailroad Co., 125 Mass. 75; 
Wright v. Railroad Co., 142 Mass. 296, 7 N. E. 8G(;. Ko there are 
many cases which seem to recognize no distinction whatever between 
the liability to implied licensees upon the premises of a railroad com- 
pany at places wliere the conij)any is legally entitled to the exclusive 
occupation and those who go upon the premises as mère naked tres- 
passers. In both cases the company has been held to corne under no 
duty or obligation towards such persons until their danger is ap- 
parent. Of this class of cases the following mav be cited as tvpes: 
Kailway Co. v. Tartt. 12 C. C. A. 018, 64 Fed. 82.3; Railroad Co. v. 
Godfrey, 71 111. 500; Morrissey v. Railroad Co., 126 Mass. 377; Rail- 
road Co. V. Brinson, 70 Ga. 24(); Baltimore & 0. R. Co. v. State, 62 ild. 
479; Kav v. Railroad Co., 65 Va. St. 275; RichiU'ds v. Railroad 
Co., 81 lowa, 426, 47 N. W. 63; Railroad Co. v. Womack, 84 Ala. 149, 
4 South. 618. Thèse cases seem to rest upon the doctrine of the 
English cases touching the liability of the owner of premises to those 
whom he sufïers or peimits to go upon or across his premises, and 
who sustain an injury by reason of the unfit or unsaîe condition of 
the premises for the purposes to which such naked licensees had 
put them. In ail such cases the rule seeius to be that, by merely 
suff ering or perinitting such voluntary use, the owner of the premises 
comes under no obligation that his promises are either fit, safe, or 
suitable, or that thoA' will remain so. Such a naked licensee ac- 
cepts the privilège subject to ail risks growing out of the condition 
of the premises. FfOJch v. Smith, 7 Jlurl. & X. 736; Corbv v. Hill, 
4 C. B. (N. S.) 556; Binks v. Railway Co., 3 Best & S. 244; Holmes v. 
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Railway Co., L. R. 4 Exch. 254. Still, if such an owner or occupier 
of premises invite, entice, allure, or induce persons to corne upon his 
premises, though for tlieir own convenience, he, by sucli active con- 
duct, cornes under an implied obligation that the premises are rea- 
sonably fit and safe for the purposes of such licensees. 

In Corby v. Hill, cited above, the action was for an injury to the 
plaintiff while traveling upon a private way leading from a turnpike 
road to a private asylum, and over which parties having occasion to 
visit that place were likely to go, and were accustomed to pass,byper- 
mission of the ovs^ners of the soil. The défendant negligently ob- 
structed this way, and took no steps to warn persons using it. The 
plaintifï's horse was driven against this obstacle, and injured. It 
was insisted by the défendant that the owner of the premises, and 
any one else with his permission, had a right to obstruct such a pri- 
vate way, and would not be liable to one who had not been allured 
or induced to use the way. To this, Cockburn, C. J., said: 

"It seems to me that the very case from which the learned counsel seeks 
to distinguish this is the case now before us. The proprietors of the soil 
lield out an allurement whereby the plaintiff! was induced to come upon the 
place ia question. They held out this road to ail persons having occasion 
to proceed to the asylum as the means of access thereto. Having, so to 
speak, dedicated the way to such of the gênerai public as might hâve occa- 
sion to use it for that purpose, and having held it out as a safe and con- 
venient mode of access to the establishment, without any réservation, it 
was not compétent for them to place thereon any obstruction calculated to 
render the road unsafe, and likely to cause injury to those persons to whom 
they held it out as a way along which they miglit safely go. If that be so. 
a third person could not acquire the right to do so under their license or 
permission." 

Williams, J., in the same case, said: 

"I see no reason why the plaintiff should not hâve a remedy against such 
a wrongdoer, just as much as if the obstruction had taken place upon a pub- 
lic road. Good sensé and justice require that he should hâve a remedy, 
and there is no authority against it." 

In Bennett v. Eailroad Co., 102 U. S. 577-580, it was ruled that: 

"Where the owner or occupant of land who, by invitation, express or im- 
plied, induces or leads others to come upon his premises, for any lawful pur- 
pose, is liable in damages to such persons, they using due care, for injuries 
occasioned by the unsafe condition of the land or its approaches, if such con- 
dition was known to him, and not to them, and was negligently sufEered to 
exist, without timely notice to the public, or to those who were liliely to act 
upon such invitation." 

Mr. Justice Harlan supports the conclusions of the court largely 
upon Corby v. Hill, which we bave heretofore cited. 

It seems to us that many of the American cases which we hâve 
cited fail to draw the proper distinction between the liability of 
an owner of premises to persons who sustain injuries as a resuit 
of the mère condition of the premises and those who come to harm 
by reason of subséquent conduct of the licensor, inconsistent with 
the safety of persons permitted to go upon his premises, and whom 
he was bound to anticipate might avail themselves of his license. 
This distinction seems to be sharply emphasized in the case of 
Corby v. Hill, and is a distinction which sliould not be overlooked. 
If there be any substantial différence between the légal conse- 
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quence of permitting another to use one's premises and inviting or 
inducing such use, the distinction lies in the différence between 
active and the merely passive conduct of such a proprietor. It 
raay be entirely consistent with sound morals and proper regard 
for the rights of others that the owner of premises should not be 
held liable to one who goes upon another's premises for his own 
uses, and sustains sonie injury by reason of the unfitness of the 
premises for such uses, not subsequently brought about by the 
active interférence of the owner. If such person goes there by 
mère sufl'erance or naked license, it would seem reasonable that 
he should pick his way, and accept the grâce, subject to the risks 
which pertain to the situation. But, on the other hand, If, with 
knowledge that such person will avail himself of the license, the 
owner actively change the situation by digging a pitfall, or open- 
ing a ditch, or obstructing dangerously the premises which he has 
reason to believe will be traversed by his licensee, sound morals 
would seem to demand that he should give reasonable warning of 
the danger to be encountered. This distinction seems to be more 
marked in cases where the évidence establislies in the public a per- 
mission or license to cross a railway at a given place or locality. 
If the Company has so long acquiesced in the continuons and open 
use of a particular place as a crossing as to justify the inference 
that it acquiesces in that use, it would seem to follow that it was 
bound to anticipate the présence of such licensees upon its track 
at the place where such crossing had been long permitted. In 
such. a case it would not be consistent with due regard to Imman 
life, and to the rights of others, to say that such licensees are mère 
trespassers, or that the duty of the acquiescing company was no 
greater than if they were mère trespassers. Nonliability to tres- 
passers is predicated upon the right of the company to a clear 
track, upon which it is not bound to anticipate the présence of 
trespassers. It therefore cornes under no duty to a trespasser 
until his présence and danger are observed. But if it has permit- 
ted the public for a long period of time to habitually and openly 
cross its track at a particular place, or use the track as a pathway 
between particular localities, it cannot say that it was not bound 
to anticipate the présence of such persons on its track, and was 
therefore not under obligation to operate its trains with any re- 
gard to the safety of those there by its license. This distinction 
between liability for the passive and active négligence of the own- 
er of premises to licensees is recognized very clearly by the court 
of appeals of New York. Barry v. Kailroad Co., 92 N. Y. 290; 
Byrne v. Eailroad Co., 104 N. Y. 363, 10 N. E. 539. In Barry v. 
Railroad Co., cited above, the plaintiff had been run over by a 
train, of whose approach no warning was given, while crossing 
a railway at a place which the people of the vicinity had openly 
and continuously used as a crossway for some 30 years. The court 
said (Justice Andrews delivering the opinion) that, under such 
facts, "the acquiescence of the défendant for so long a tirae în the 
crossing of the tracks by pedestrians amounted to a license and 
permission by the défendant to ail persons to cross the track at 
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this point." "Thèse circumstances," said tlie court, "imposed a 
duty upon the défendant, in respect of persons iising the crossing, 
to exercise reasonable care in the movement of its trains. Ttie 
Company had a lawful right to use the traclis for its business, and 
could hâve withdrawn its permission to tlie public to use its prem- 
ises as a public way, assuming that no public right then existed; 
but, so long as it permitted the public use, it was chargeable with 
knowledge of the danger to human life from operating its trains 
at that point, and was bound to use such reasonable précaution in 
their management as ordinary prudence dictated to protect way- 
farers from injury." The English cases we hâve cited above, as 
well as the cases of JNicholson v. Railway Co., 41 N. Y. 525, and of 
Sutton V. Eailroad Ce, 66 N. Y. 243, were distinguished upon the 
ground that they presented cases where the injury complained of 
resulted from no proximate affirmative act of the licensor by vvhich 
the condition of the promises had been changed. The reasoning 
of thèse Xew York cases seems unanswerable, and accords with 
the natural justice incident to such a situation. That such a li- 
censee is himself under the highest obligation to look out for his 
own safety, and that he cannot recover if his own want of due 
care proximately contributes to his misfortune, cuts no figure in 
the détermination of the question now under considération. The 
rule we deduce from the cases best reasoned and most consistent 
with Sound public policy is this: If the évidence shows that the 
public had for a long period of time, customarily and constantly, 
openly and notoriously, crossed a railway track at a place not a 
public highway, with the knowledge and acquiescence of the Com- 
pany, a license or permission by the company to ail persons to 
cross the track at that point may be presumed. Barry v. Railroad 
Co., 92 N. Y. 289; Bvrne v. Railroad Co., 104 N. Y. 362, 10 N. E. 
539; Railroad Co. v. White, 84 Va. 498, 5 S. E. 573; Davis v. Rail- 
way Co., 58 Wis. 646, 17 N. W. 406; Hooker v. Railroad Co., 76 
Wis. 542, 44 N. W. 1085; Trov v. Railroad Co., 99 N. C. 298, 6 
S. E. 77; Railway Co. v. Phillips, 112 Ind. 59-67, 13 N. E. 132; 
Palmer v. Railroad Co., 112 Ind. 250-261, 14 N. E. 70; Hargreaves 
V. Deacon, 25 Micli. 1. Persons availing themselves of such an 
implied license would not be trespassers, and the railroad com- 
pany would come under a duty in respect to such licensees to ex- 
ercise reasonable care in the movement of its trains at points 
where it was bound to anticipate their présence. To establish such 
an implied license, it is essential that the use shall hâve been def- 
inite, long, open, and continuous. The mère fact that a railway 
track is frequently used as a walkway, or frequently crossed, and 
that no active steps were taken to stop them, would not justify 
the presumption of a license. The cases we hâve cited in support 
of the rule stated abundantly support this limitation. The prac- 
tice of crossing a railway track at random, or walking upon it, 
should not be encouragea; and when one injured seeks to show 
that he was not a trespasser, and relies upon an implied license, 
he should be required to make out the license clearly. If the ques- 
tion be the right to walk upon a trestle or a railway bridge, a mu eh 
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higher degree of évidence should be required than when the place 
was less dangerous, and the implication of consent more probable. 
Mason v. Kailroad Co., 27 Kan. 88; Andersen v. Railroad Go., 87 
Wis. 195-205, 58 N. W. 79. On the other hand, where a track is 
laid down upon a public street, the public would seem to hâve an 
equal easement therein, and the company held to the same rule of 
liabilitv as at a street crossing. Smedis v. Esilroad Co., 88 N. Y. 
13. 

If, under the principles we hâve endeavored to announce, the 
railway company was entitled to the exclusive use of this track, 
then the défendant in error was a trespasser, and the company 
owed him no duty until his danger was discovered. If he was a 
trespasser, the fact that he was of immature years imposed no 
higher duty on the company, until his danger was discovered, than 
if he had been an adult. The railway company was no more re- 
quired to keep a lookout for infants than for adult trespassers. 
Morrissey v. Railroad Co., 126 Mass. 377; Moore v. Railroad Co., 
99 Pa. St. 301; Oauley v. Railroad Co., 95 Pa. St. 398; Wright 
V. Railroad Co., 142 Mass. 296, 7 N. E. 866; Hargreaves v. Deacon, 
25 Mich. 1. 

Whatever the proper légal efïect of the city ordinance given in 
évidence in case the défendant in error was rightfully using this 
track for his own purposes, it is clear that it can hâve no con- 
clusive efïect if he went upon the track between street crossings, 
and at a point where the company has the exclusive right to the 
use of its track. In the latter case he was a trespasser, and no 
active diligence was due to him as a trespasser until his danger 
was discovered. The city ordinance did not, and could not, make 
his présence on the track rightfui at a place other than one where 
the rights of the railway and the public were mutual, or where 
the circumstances were such as to imply a license to use the track 
by wayfarers. If he was a trespasser, the railway company owed 
him no duty, except that of avoiding his injury if his danger was 
discovered in time to do so. The évidence touching the customary 
and continuons use by the public of this embankment as a cross- 
ing place was exceedingly nieager, and we are not prepared to say 
that, on the testimony in this record, the court would not hâve 
been justifled in assuming the défendant in error to hâve been a 
trespasser, and charging the jury upon that theory exclusively. 
In view, however, of the possibility that but slight attention was 
given to this branch of the case, and of the fact that a new trial 
must be granted, we express no opinion upon the weight of the 
proof, nor the allied questions raised by the refusai of the court 
to instruct for the plaintiff in error, or to give the charge requested 
based upon the assumption that the défendant in error was a tres- 
passer. 

Eeversed, and remanded for a new trial. 
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CANADIAN PAO. R¥. CO. v. OLARK. 
(Circuit Court of Appeals, Second Circuit. Aprll 7, 1896.) 

CONTEIBUTOKY NEGLIGENCE— ^PlEABING AND fROOFS. 

A défendant may prove contrlbutory négligence although he has net ex- 
pressly set It up as a défense in his answer. Per Lacombe, Circuit Judge, 
concurring. See 73 Fed; 70. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Vermont. 

This was an action by Samuel O. Clark against tlie Canadian 
Pacific Eaiiway Company for injuries to his person, and to liis 
liorse and sleigh. There w:as a verdict for plaintiff, and a motion 
for a new trial was denled. 69 Fed. 543. Défendant brought the 
case on error to this court, whichafQrmed the judgment; Wallace, 
Circuit Judge, delivering the principal opinion. See 73 Fed. 76. 

Frank E. Alfred and Joël C. Baker, for plaintiff in error. 
A. B. Brown and W. D. Wilson (Wilson & Hall and Rustedt & 
Locklin on brief), for défendant in error, 

LACOMBE, Circuit Judge (concurring). I entirely concur in 
this opinion. The System which makes the absence of contrlbu- 
tory négligence a part of plaintiff's: case, and does not require the 
, défendant to answer the négligence imputed to him unless it ap- 
pears prirna facie, at least, that the plaintiff was himself in the 
exercise of proper care, may be the more scientific one. It is the 
well-settled law in New York (Cahill v. Hilton, 106 N. Y. 512, 13 
N. E. 339); and it was the rule in that state when the cases of 
Button V. Eailroad Co., 18 N. Y. 248; Johnson v. Railroad Co-, ^20 
N. Y. 65, and Wilds v. Eailroad Co., 24 N. Y. 430, were decided, 
which three cases are, curiously enough, cited by Mr. Justice Hunt 
in Railroad Co. v. Gladmon, 15 Wall. 407, as supporting the exact 
converse of what they hold. But this question as to the burden of 
proof is no longer an open one in thé fédéral courts. The suprême 
court has repeatedly reafSrmed the rule laid down in Railroad Co. 
V. Gladmon, that "the want of care and caution [on the part of 
plaintiff], or 'contributory négligence,' as it is termed, is a défense 
to be proved by the other side." Railroad Co. v. Horst, 93 U. S. 
291; Hough v. Eailroad Co., 100 U. S. 213; Farlow v. Kelly, 108 
U. S. 288, 2 Sup. et. 555; Northern Pac. R. Co. v. Mares, 123 
U. S. 710, 8 Sup. et. 321; Coasting Co. v. Toison, 139 U. S. 551, 
11 Sup. et. 653; Railroad Co. v. Volk, 151 U. S. 75, 14 Sup. Ct. 239; 
Railroad Co. v. Lowell, 151 U. S. 209, 14 Sup. Ct. 281. None of 
thèse cases, however, go to the extent of holding that défendant 
cannot prove contrlbutory négligence unless he has expressly set 
it up as a défense in his answer; and a court to which it may be 
presented as an open question, in the absence of a statute or con- 
straining anthority, should be slow to adopt any such practice. A 
System of procédure which dénies to défendant the right to avail 
of plaintiff's contributing négligence unless he has alleged it in 
his pleading is inherently vicions. There are many cases where 
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tlie fact tliat plaintiff's négligence was the real cause of the acci- 
dent is whoUy unknown until tlie trial. It is locked up in plain- 
tiff's breast, and only made manifest under the stress of cross- 
examination. Under such circumstances, liow could an honest de- 
fendant hâve alleged it in his answer? He had no knowledge or 
information whatsoever warranting a belief sufficient to authorize 
his verifying an answer which allèges that plaintifiC was négligent. 
And how unjust to deprive him of a nieritorious défense merely 
because he did not and could not hâve learned of it until the trial. 
It may be suggested that the court has the power to allow an 
amendment on the trial; but that power rests in the court's dis- 
crétion, and it does not seem to be a very sensible System which 
contemplâtes amendment as a necessary essential of its usefulness. 
The inévitable resuit of such an illogical and unscientific System 
of pleading and practice would be to imperil the rights of the con- 
scientious défendant, while the défendant with an elastic con- 
science would invariably aver and swear to plaintiff's négligence, 
although he had not the slightest knowledge or information to war- 
rant any such averment. Certainly, no such practice should be 
encouraged. 



SAFETY INSULATED WIRE & CABLE CO. v. MAYOR, ETC., OF BALTI- 
MORE. 

(Circuit Court of Appeals, Fourth Circuit. May 5, 1896.) 

No. 162. 

1. Corporations— Ultba Vibes— Action on Executort Contract. 

In an action brouglit by a corporation for the breach of an esecutory 
contract, tlie défendant can set up as a défense the want of authority of 
the plaintiff, under Its charter, to enter into such contract. 

2. Same. 

A corporation whose charter states the object of its organization to be 
"to carry on the business of manufacturing compositions * * * for the 
insulation and protection of wires, cables and other articles, » * * pre- 
paring * * * cables and other articles * * * by the use * * * of 
such compositions, * * * ^nd the manufacture * * * of tubing, 
hose and ail other articles, * • • and ail business • * * incident 
thereto and conneeted therewitb," has no power to enter into a contract 
for the construction of a System of underground wiring in the streets of a 
City, Including, besides the manufacture and supplying of insulated ca- 
bles, the construction of trenches and conduits, flîling and repairing pave- 
ments after such construction, supplying masonry and ironwork for 
manholes, handholes, etc.; such worii representing about a third of 
the total estimated expenditure under the contract, which also requirea 
a guaranty agalnst damages caused by the construction, and a penalty 
for delay in completing the work. 

3. Action— Ground op Recovbry. 

In an action brought to recover damages for the breach of a contract 
which is held to be invalid because of the want of capaeity of one of the 
parties, there can be no recovery for a sum of money deposited as se- 
curity for the exécution of the contract. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Maryland. 
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This was an action by the Safety Insulated Wire & Cable Com- 
pany against the mayor and city council of Baltimore to recover 
damages for the failure of the city to perform a contract with the 
plaintifif. A décision of the circuit court overruling a demurrer 
to a spécial plea to the déclaration was reTersed by this court (13 
C. C. A. 375, 66 Fed. 140), and the cause was then tried on the 
merits; a verdict being rendered for the défendant, by directioij 
of the court. Plaintifif brings error. Aflfirmed. 

This case cornes up by writ of error to the circuit court of the United Statei? 
for the district of Maryland. The city of Baltimore, belng desirous vï 
plaeing the wires of the police, lire alarm, telegraph, and police patrol Sys- 
tems of that city underground, obtained the authority of the gênerai assembly 
of Maryland to do this, and to provide for the expense thereof. Actlng under 
this authority, an ordinance was passed by the mayor and city council of 
Baltimore, instructing certain officiais of that city, as a commission, to ad- 
vertise for proposais to furnish cables, conduits, and treuching, separately 
or as a whole, when it may be necessary, within such boundaries as the com- 
mission may détermine. This commission aecordingly did advei'tise for pro- 
posais for this work, with plans and spécifications, and received bids. The 
Safety Insulated Wire & Cable ConiiJauy, a corporation created under the laws 
of New York, among others, put in its bid to perform ail the said work ac- 
cording to the plans and spécifications for the sum of $97,985. On the 28th 
,Tune, 1893, this bid was duly accepted. On 30th ,Iuue of the same year the 
Safety Insulated Wire & Cable Company informed the président of the com- 
mission that it was then and there prepared to exécute the contract for fur- 
nishing and laylng conduits, furnishing and drawiug in electrlc cables, and 
constructing manholes, for the police and fire-alarm telegraph and police- 
patrol Systems of the city, in accordance with the terms of advertisement, 
and tendered the signature of the proper offlcers, and seal of the compauy, 
for the exécution of the contract. ■ (Jn the same day the commission refused 
to carry out the contract, or to proeeed any further therein. Thereui^on the 
Safety Insulated Wire & Cable Company brought its action against the 
mayor and city council of Baltimore for breach of contract; filing with its 
déclaration a. bill of particulars, whlnh will hereafter be set out. The défend- 
ants appeared, and pleaded the gênerai issue, on which issue was joined. 
At the trial they asked leave to file a spécial plea that the charter of the plain- 
tiff does not authorize it to make such a contract as is set forth in the déclara- 
tion. The flling of this plea was refused; the court being of the opinion that 
the jury having been sworn, the same matter can be more properly put in 
under the gênerai issue, and ruled upon by an instruction trom the court. 
At the conclusion of the trial the .iury, under the instruction of tlie court, 
found a verdict for the défendant. Exceptions were duly taken, and the case 
cornes hère upon them and the assignments of error. The bid of the plain- 
tiff, accepted by the défendant, is set out in the record. Under it the plain- 
tiff agreed to furnish the cables, trenching, laying new conduits where neces- 
sary, filling in and repaving after conduits are laid, make ail connections, 
and furnish everything in accordance with spécifications on file. It then goes 
on, and states minutely of what the cables shall be composed, the wires insu- 
lated, conductors twisted and grouped, the whole encased in lead. How the 
condijits shall be furnished, the ducts to be of wrought-iron pipe, treated in- 
side and out with preservative coatlng of asphaltum, with subsidiary ducts. 
Ail ducts to be laid on solid earth formation at least two feet below the sur- 
face of the streets, specifying minutely how the joints and connections shall 
be œade and edges smoothed. How bends shall be constructed and securec, 
That 12 fuU-sized manholes shall be made, of best-quality hard brick, laid in 
flrst-quality cément, ànd prpvided with heavy flanged surface frame, with 
improved inner cover and lock bar, and also with heavy street cover. Hand- 
holes, 190 in number, to be made of cast-iron pans or boxes, with side open- 
ings, for connection with pipe ducts, and provided with covers and suitable 
fastenings. The boxes to be set firmly at a depth of about two feet below 
the surface of the street. A space the full size of the box to be extended up 



SAFETY INSULATED WIRE & C. CO. V. MAYOR, ETC., 0¥ BALTIMORE. 365 

to the surface of tlie street, to be provided with heavy iron frame. AU exca- 
vations to be done for trenching of manholes and handholes In a manner to 
avoid interférence with présent underground pipes. Ail fllling to be well 
rammed, to insure solid foundation for conduits and street trafflc. Paving 
carefully relaid, and made as good as before excavating. House boxes of 
blacii walnut, and approved lightning arresters, sliall be furnished for ail 
such underground wires at eacli house as are tbere connected to aërial cur- 
rents; and, in ail cases where the caWe is reiiuired to be extended to the top 
of a pôle, there sliall be furnished proper pôle boxes and liglituing arresters. 
AU this work was to be done in the public streots of the city of Baltimore, In 
the principal part of that city, utilizing the subways and conduits of the 
Chesapeake & Potomac Téléphone Company as far as possible, but continu- 
Ing and carrying out the work into ail portions of the required territory out- 
side of thèse subways and conduits. The several parts of this contract are 
the furn'.shing of the insulated wires and cables, properly constructed; the 
digging of trenches for the bed of the cables at least two feet deep iu the 
public streets (in some cases it appears that the trenches were nine feet deeij) ; 
excavating for manholes, carefully avoiding other underground pipes; the 
masonry work and iron work necessary for them and the handholes; fiUing 
ail excavations; repalring and restoring ail opeuings in the streets. By the 
ordinances of the city, every contracter was required to insert in liis bond, 
as one of its conditions, a covenant to hold the city harmless against any 
suits, loss, or damage for any default or négligence in the work. The charter 
of the plaintifC was issued under the gênerai provisions of an act of the légis- 
lature of the State of New York passed 17th li'ebruarj', 1848, entitled "An act 
to authorize the formation of corporations for manufacturing, mining, 
mechanical or chemical purposes." The certificnte of incorporation filed un- 
der the provisions of this act has this clause: "Second. The objects for which 
the said company is fornied are as follows, viz.: To carry on the business 
of manufacturing compositions or compounds, or préparations of India rub- 
ber, gutta percha and other gums and substances by any invention, process 
or method soever for the insulation and protection of wires, cables and other 
articles soever; and the business of preparing, insulating and protecting 
wires, cables and other articles soever, by the use, aid or application of such 
compositions or compounds. And the manufacture, with or without the use 
or aid of such compositions or compounds, tubing, hose, packing, and ail 
other articles soever, and ail business, acts and things incident thereto and 
connected therewith." The seventh clause is in thèse words: "Seventh. 
The said company is formed for the purpose of carrying on some part of its 
business out of the state of New York, namely, in the states of New Jersey, 
Connectlcut, and elsewhere." 

William Pinkney Whyte and M. N. Packard, for plaintiflE in er- 
rer. 

William S. Bryan, Jr., and Thomas G. Hayes, for défendant in 
error. 

Before GOFF and SIMONTON, Circuit Judges, and PAUL, Dis 
trict Judge. 

SIMONTON, Circuit Judge (after stating tlie facts as above). 
The assignments of error présent two questions which are décisive 
of this case: Tirst. Can the défendant set up as a défense the 
want of authority in the plaintiff, under its charter, to enter into 
the contract for the breach of which it seeks damages? Second. 
Has the plaintiff, under its charter, the power to enter into the 
contract set out in the pleadings? 

The action is for the breach of an executory contract. Was 
there a contract? Were the parties to it compétent to contract? 
Jn Central Transp. Oo. v. PuUman's Palace-Car Co., 139 U. S. 24, 
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11 Sup. et. 478, in which this doctrine is elaborately discussed, tlie 
court says: 

"Upon the authority and duty of a corporation to exercise the powers 
granted it by the législature, and those only, and upon tlie Invalidity of any 
contract made beyond their powers, or provlding for their disuse or aliénation, 
there is no occasion to refer to décisions of other courts, beeause tlie judg- 
ments of this court, especially those delivered withiu the past twelve 
years by the late Mr. .lustice Miller, afford satisfactory guides and ample 
illustrations. After collaborating and discussing thèse cases, the gênerai 
principle is stated that contracts of a corporation beyond the scope of powers 
enumerated in its charter (read in the light of any gênerai laws which are 
applicable), and other powers not fairly incidental tliereto, are unlawful and 
void." 

In that case a nonsuit was ordered beeause it appeared that 
the contract sued upon was not within the powers of the charter 
of the plaintiff corporation. Sustaining the nonsuit, tlie court 

says; 

"The contract sued on being clearly beyond the powers of the plaintiff cor- 
poration, it is unnecessary to détermine whether it is ultra vires of the de- 
fendant, beeause, in order to bind either party, it must be within the corpo- 
rate powers of both." Page 54, 139 U. S., and page 478, 11 Sup. Ot. "It 
was argued," says the court, further, "that, even if the contract sued on was 
void beeause ultra vires and against public policy, yet having been fully 
performed on the part of the plaintiff, and the benefits of it received by the 
défendant for the period covered by the déclaration, the défendant is 
estopped to set up the validity of the contract as a défense to this action to 
recover the compensation agreed on for that period. But this argument, 
though sustalned by décisions In some states, finds no support In the judg- 
ment of this court." 

The case bas been afifirmed in Navigation Co. v. Hooper, 160 U. 
S. 524, 16 Sup. Ot. 379. 

In Thomas v. Raiiroad Co., 101 U. S., at page 86, spealdng of a 
contract made by a corporation, part of which had been performed : 

"But what is sought in the case before us is in the enforcement of the 
unexecuted part of the agreement. * * * There remains unperformed the 
covenant to arbitra te with regard to the value of the contract. It is the 
damages provided for in that clause of the contract that are sued for in 
this action,— damages for a material part of the contract never performed; 
damages for the value of a contract which was void." 

In Pennsylvania E. Co. v. Keokuk & H. Bridge Co., 131 U. S. 
371, 9 Sup. et. 770, the same idea is carried ont : 

"According to many récent opinions of this court, a contract made by a 
corporation, which is unlawful and void beeause beyond the scope of its 
Corporate powers, does not, by being carried into exécution, become lawful 
and valid; but the proper remedy of the party aggrieved is by disaffirming 
the contract, and suing to recover, as on a quantum meruit, the value of 
what the défendant has actually received the beneflt of." 

"I think," said Lord Selborne in Iron Co. v. Riche, L. R. 7 H. L. 693, "that 
contracts for objects and purposes foreign to, or Inconsistent with, the mémo- 
randum of association, are ultra vires of the corporation itself. And it 
seems to me far more accurate to say that the Inability of such company to 
make such contracts rests on an original limitation and circumscription of 
their powers by the law, and for the purposes of their incorporation, than 
that it dépends on some express or implied prohibition making acts unlawful 
which otherwise they would hâve légal capacity to do." 
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Tlie text writers also sustain this doctrine. Mor. Priv. Corp. § 
685, and cases quoted. In 27 Am. & Eng. Enc. Law, p. 361, the 
cases are gathered, and this principle stated: 

''Contracts of corporations, involving an unauthorized exercise of their 
i)owers, so long as they remain pureLy executory, are net euforceable, either 
by au action for spécifie performance, or for damages. Wlien neither party 
lias acted upon the contraçt, tlie only injustice caused by a velusal to enforce 
it is the loss to the party of prospective profits, and this is too slight a con- 
sidcration to weigh against the reasons of public policy for declaring it 
void and not enforceable." 

The most modem as well as the most exhaustive treatise on 
Corporations, by Thompson, goes into this question at great length. 
In section 6028, discussing the doctrine of some of the cases that 
violation of the charter, or want of power, cannot be set up col- 
laterally, — that is to say, no individual can set up as a défense an 
a et of the corporation which is wrongful only as against the state, 
which the state alone can impeach in a direct proceeding, — lie 
adds- 

"Tho principle, no doubt, Is a sound one, when the corporation \yhose 
charter bas been, violated attempts to set up its own violation of its charter, 
a.nd tlius dérive an advantage frorn its own wrong; but its application in a 
case where the corporation is seeking to recover in respect of a contraçt 
it liad no power to make is not perceived, and in such case the maxim, 'Ëx 
turpi contractu non oritur actio,' applies." 

Ile again discusses it in sections 6033, 6034, with the same resuit. 
One of the cases in his text, Drug Co. v. Eobinson, 81 Mo. 18, puts 
the extrême doctrine thus: 

"The question of ultra vires can only be raised in a direct proceeding 
by the state against the corporation, and not in a collatéral proceeding by 
another, except when the charter of the corporation not only spécifies, and 
therefore limits it to, the business in which it may engage, or by express 
ternis, or by a fair implication f rom its terms, invalidâtes transactions out- 
slde of its legitimate corporate business." 

If, then, a contraçt made by a corporation ultra vires be also 
entirely void, it is no contraçt, for one of the parties to it is not 
compétent to contraçt. It gives no foundation for a right of ac- 
tion. And, if no benefits hâve accrued to the other party, no équi- 
table considération can come in. So, whatever may be the rule 
as to contracts executed in whole or in part, with regard to con- 
tracts executory no action can be maintained upon them. If in 
the plaintifE's case this is made to appear, he has failed to make 
ont an essential part of his case, and must be dismissed, or if it 
appear in the defendant's proof the verdict must be for the de- 
fendant. The circuit court committed no error in its ruling on 
this point. 

Is the contraçt in question within the scope of the charter of the 
plaintiiï? The rule laid down by the suprême court upon this sub- 
ject is clear. In Green Bay & M. R. Co. v. Union Steamboat Co., 
107 U. S. 98, 2 Sup. et. 221, it is thus expressed: 

"The charter of a corporation, read in connection with the gênerai laws ap- 
plicable to it, is the measure of its powers, and a contraçt manifestly beyond 
thèse powers will not sustain an action against the corporation. But what- 
ever, under the charter and other gênerai laws, reasonably construed, may 
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fairly be regarded as mcidental to tlie objects for which the corporation Is 
created, is not to be talien as prohibited." 

The same ruie is followed and illustrated in Ft. Worth City Co. 
T. Smith Bridge Co., 151 U. S. 294, 14 Sup. Ct. 339. The same rule 
was recognized and applied in Navigation Co. v. Hooper, 160 U. 
S. 524, 16 Sup. et. 379. The court quote with approval the lan- 
guage of Lord Selborne, Ch., in Attorney General v. Great East- 
ern Ry. Ce, 5 App. Cas. 473: 

"Tliis doctrine [ultra vires] ougbt to be reasonably, and not nnreasonably, 
understood and applied; and that wliatever may be fairly regarded as inci- 
dental to or consequential upon those things which the législature bas au- 
thorized ought not, unless expressly prohibited, to be held by judieial con- 
struction to be ultra vires." 

The court aiso quotes and adopts the language of Bigelow, 0. J., 
in Brown v. Winnisimmet Co., 11 Allen, 326: 

"We know of no rule or principle by which an act creating a corporation 
for certain spécifie objects, or to carry on a particular trade or business, is 
to be strictly construed as prohibitory of ail other dealings or transactions 
not coming within the exact scope of those designated. Undoubtedly the 
main business of a corporation is to bè coufined to that class of opérations 
which properly appertain to the gênerai purposes for which its charter was 
granted. But it may also enter into and engage in transactions which are 
incidental or auxiliary to its main business, which may become necessarj% 
expédient, or profitable in the care and management of the property whicli 
It is authorized to hold under the act by which it was created." 

In Green Bay & M. E. Co. v. Union Steamboat Co., supra, a rail- 
road corporation whose road extends across the state of Wlscon- 
sin, from Lake Michigan to the Mississippi river, was authorized 
by its charter to make "such contracts with any other person or 
corporation whatsoever as the management of its railroad and the 
convenience and interest of the corporation and the conduct of its 
affairs may in the judgnient of its directors require." The gên- 
erai laws of Wisconsin authorized railroads with termini on the 
eastern shore of Lake Michigan to make contracts of connection 
with other railroads, and to build, construct, and run steamboats. 
It was held that under this charter it had authority, for the pur- 
pose of carrying passengers and freight in connection with its own 
railroad and business, to enter into an agreement with proprietors 
of steamboats running by way of the Great Lakes, between the 
eastern terminus and Buffalo, by which it guarantied that the 
gross earnings of each boat for two years shall amount to a cer- 
tain sum. In Pt. Worth City Co. v. Smith Bridge Co., supra, it 
was held that a corporation created for the purpose of dealing 
in lands, and to which was expressly granted the power to pur- 
chase, subdivide, sell, and make any contract essential to the trans- 
action of its business, possesses, as fairly incidental, the power to 
incur liability in respect to securing better facilities for transit 
to and from the lots of lands which it is its business to acquire 
and dispose of. The contract in that case was for building a pub- 
lic bridge across a river running through its lands, binding the 
corporation to pay one-third of its cost, and to pay in bonds jointly 
executed by itself and another corporation. In Navigation Co. v. 
Hooper, supra, a railroad company had leased an hôtel at one of 
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its termini at a flxed sum for rent, and an agreement to keep the 
premises insured. The question was, was this an incident to its 
business? It was held that, when no législative prohibition is 
shown, it is within the chartered powers of a railroad company to 
lease and maintain a summer hotel at its seaside terminus, and 
such power is conferred on railroads in Florida; that it was re- 
sponsible on the contract to insure, as well as on the contract for 
rent. In the Massachusetts case (11 Allen) above cited, Chief Jus- 
tice Bigelow illustrâtes the gênerai proposition above quoted. A 
company incorporated for manufacturing cotton and wool could 
not invest ail its capital in mill powers and machinery, and lease 
them out to others. Nor could it confine its opérations to making 
steam engines and machines for sale. But it could lease a part of 
its water power, or employ for another so much of its steam pow- 
er, as is not required for its own use. So, also, a stage coach com- 
pany or street railway cannot engage in the transportation of pas- 
sengers by land or sea by steam. But they can let out occasion- 
ally a coach or car, or contract for employment of their horses 
in another occupation when their business does not require them. 
In Davis v. Eailroad Co., 131 Mass. 258, in a most elaborate opin- 
ion by Gray, C. J. (now Mr. Justice Gray, of the suprême court 
of the United States), the court held that the Smith American Or- 
gan Company, organized under a gênerai act, the purpose of whose 
organization was the manufacture and sale of reed organs and 
other musical instruments, could not, in addition to the power to 
manufacture and sell goods of a particular description, pai'take 
in, or guaranty the profits of, an enterprise that may be expected 
to increase the use or the demand for such goods. In Iron Co. 
V. Riche, L. R. 7 H. L. 653, and L. E. 9 Exch. 224, the objects for 
which a company was created was stated in its mémorandum of 
association to be "to make and sell, or lend or hire, railway car- 
riages and wagons, and ail kinds of railway plant, tittings, ma- 
chinery, and rolling stock; to carry on the business of mechanical 
engineers and gênerai contractors; to purchase, lease, work, and 
sell mines, minerais, land, and buildings; to purchase and sell, as 
merchants, timber, coal, metals, and other materials; and to buy 
and sell any such materials on commission, or as agents." The 
directors agreed to purchase a concession for making a railway in 
a foreign country, and afterwards, on account of difficulties exist- 
ing by the law of that country, agreed to assign the concessiott to 
an association formed there, which was to supply the materials 
for the construction of the railway, and to receive periodical pay- 
ments from the English company. In an action brought by the 
foreign association against the English company upon this agree- 
ment, it was held in ail the lower courts, as well as in the house 
of lords, ultra vires and void. Many English cases on railway cor- 
porations are cited, and the court held that on this question they 
saw no différence between railway corporations and those organ- 
ized under the joint-stock company act. The case of Davis v. Rail- 
road Co., supra, in which the English case above quoted is com- 
v.74F.no.3— 24 
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mented upbn, after laying down the rule stated in Morville v. So- 
ciety, J28 Mass. 129, that the power to malœ ail such contracts as 
are necessary and usual in the course of hnsiness or as reasonably 
incident to the objecta for which a private corporation is created 
is always implied when there is no positive restriction in the char- 
ter, proceeds to give instances. Thus, a corporation may let a 
mortgage property lawfully held by it under its charter, and not 
immediately needed for its own' business. Simpson v. Hôtel Co., 
8 H. L. Cas. 712; Brown v. Winnisimmet Co., 11 Allen, 326, quoted 
supra. A corporation established for the purpose of "manuf actur- 
ing and selling glass" may contract to purchase glassware from a 
like corporation, to keep up its own stock and supply its custom- 
ers wMle its works are being repairéd. Lyndeborough Glass Co. 
V. Massachusetts Glass Go., 111 Mass. 315. A corporation author- 
ized to purchase and holdwater power created by the érection of 
dame, and to hold reail estate, may, when the water power has been 
lawfully extinguished, -sell its lands, and, as part of the contract, 
agrée to raise the grade. Hill Manuf'g Co. t. Boston & L. E. Corp., 104 
Mass. 122; Eailway Co. v. McGarthy, 96 F. S. 258. But it is im- 
possible to exhaust the citation of aufhorities. It is évident that 
no gênerai principle can be laid down, whereby, with absolute cer- 
tainty, it can be determined that raany transactions are or are 
not among the incidents to the business of a corporation, author- 
ized by its charter. The answer to the question mùst dépend upon 
the facts of each particular case. Lyde v. Railway Co., 36 Beav. 
10. : 

It is mecessary to examine this charter. As has been seen, the 
plâintiff was incorporated under' a gênerai law of New York: (1) 
To carry on the business of manuf acturing compositions or com- 
pounds for the insulation of wires; cables, and ail other articles 
soever. (2) The business Of preparing, insulating, and protecting 
such wires, etc., with the use, aid, dr application of such cpm- 
ponnds. (3) The manufacture, with or without the use of such 
composition or compounds, tubing, hose, pacMng, and ail articles 
soever. (4) Ail business, acts, and things incident to or connected 
therewith. The primary^ — indeed, the sole — business of the corpo- 
ration was to manufacture. Is the contract incident thereto, and 
connected therewith? An incidental power is one that is direct- 
ly and immediately appropriate to the exécution of the spécifie 
•power granted, and not one that has slight or remote relation to 
it. ïïood V. Railroad Co., 22 Conn. 1. The city of Baltimore, 
under the authority of the législature, proposed to put ail the wires 
needed for its police, fire-alarm, and police-patrol Systems under- 
ground, instead of on pôles in the streets. The àdvertisemeht for 
bids called for sealed proposais for furnishing the cables, trench- 
ing, and laying new conduits where necessary, for the underground 
wires of thèse Systems. The proposais embraced a penalty of $20 
per day for each day's delay in performing the contract. And by 
an ordinance of the city the contractor was required to enter into 
bond as a protection for the city against ail damages arising from 
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the opening of the streets. The offer of plaintiff, whicli was ac- 
cepted, included the furnishing of cables, trenching, and laying 
new conduits when necessary, fllling in and repairing after con- 
duits are laid, making ail connections, and furnishing everything 
in accordance with spécifications; that is to say, the manufacture 
of insulating composition or compounds, the covering of wires 
with such compound, the construction of cables, furnishing such 
wires and cables, and, with thèse, masonry work, iron work, exca- 
vation of soil, grading, and engineering work of this character, 
refllling and paving the streets. The estimate of the relative value 
of thèse items by plaintiff is shown in the bill of particulars: 

Cost of raw materials, copper wire, rubber compound, tape, and 

lead Ç'iO.OOO 00 

Cost of labor to manufacture cabies 12,000 00 

Cost of transportation of cables and distributing saine in streets. .. 1,000 00 

?1:î,O0O 00 
Cost of trenching, pipes, manlioles, lajàug cables and connections, 
and restoring streets 21,000 00 

$04,000 00 

Thus, in addition to the manufacture, preparing, and furnishing 
the cables and wires, the other parts of the contract cost "/c* of 
the entire outlay, — about ^. 

At the trial the évidence tended to show that the cable would cost. . $20,106 90 
Trenching, construction, etc., adding 2 per cent, for contingencies. . 45,165 57 

$05.272 53 

To ail parts of this contract, except the cables and wires, plain- 
tiff had to rely on subcontractors. In what way is this large ad- 
dition of work and materials to the furnishing the cables and wires 
incident to the business of manufacturing insulating compositions, 
and applying the same, and in what way is it connected therewith ? 
It is difficult to see any other than the means and opportunity of 
selling the cables and wires when manufactured and insulated. 
But if a manufacturing company, in addition to the préparation of 
its goods for market, can enter into any contract which would tend 
to increase the consumption of its goods, and promote their sale, 
it is impossible to fix a limit to its powers. Speaking of an an- 
alogous case, the suprême court of errors of Connecticut, in the 
case quoted f rom 22 Conn., supra, says : 

"It would be absurd to hold that the directors, under the idea of incidental 
powers, might do everything which they thought would bring passengers 
to theIr road. Such a limit is no limit. If they could do this under such a 
prêteuse, they could, by direct appropriation of the company's funds, build 
manufacturing villages along the road, and run steamboats to New Yorli in 
connection with their road, for this might increase their business." 

The case in 160 U. S., and 16 Sup. Ct., above cited, is peculiar in 
its character. It was upon an executed contract respecting the 
use and protection of an hôtel rented by the railroad company on a 
barren beach, one of its termini, essential for the accommodation 
of its passengers and employés. The court put its conclusion 
largely on this. 
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"To maintain cheap hôtels or eating houses at stated points on a long Une 
of rallroad through a wilderness, as In the case of the Pacific rallroads, or 
at the end of a rallroad on a barren, unsettled beach, as lu the présent case, 
not for the purpose of making money out of such business, but to furulsh 
reasônable and necessary accommodations for its passengers and employés, 
would not be so plalnly an act outside of the powers of a rallroad company 
as to compel the court to sustaln a défense of ultra vires as against the 
other party to such contract. Besides this, the gênerai law of Florlda, in 
whlch state the contract was made, permltted rallroad companles to erect 
and maintain ail convenlent buildings for the accommodation and use of 
their passengers." 

The right to keep and maintain the rented hôtel rendered obli- 
gatory the covenant to insure it, which was a part of the rent. 

The présent case is more analogous to Davis v. Railroad Co., 
131 Mass. 276, which holds that: 

"The power to manufacture and sell goods of a particular description 
does not include the power to partake in, or to guaranty the profits of, an 
enterprlse that may be expected to increase the use of the demand for such 
goods." 

If the case be considered from the standpoint of the stockhold- 
ers in this corporation, the correctness of this position will be 
more clear. The company was incorporated for the manufacture 
of insulated cables and wires, etc. The stockholders went into 
this adventure, and rislced their capital. Clearly, they incurred 
obligations for the excellence and market value of their manufac- 
tured products. This risk they knowingly took. Under the con- 
tract in question, they were made to encounter the risk of dam- 
ages for building masonry, ironwork, and proper paving, and res- 
toration of streets in a crowded city, and ail accidents occurring 
from the opening of the streets. Could thèse results hâve been 
indicated to them by anything in the articles of incorporation? Is 
it enough to say to them that by incurring a cost of $45,000, 
and ail the danger for damages for any déficit or accident in its 
performance, a sale of f 20,000 worth of the manufactured product 
bas been effected? It cannot be said that anything which will 
promote a demand for goods manufactured under the charter is 
within the incidental powers of the corporation. Were this true, 
a corporation organized for the business of quarrying rock could 
contract for the érection of a costly building, in the construction 
of which its rock could be used. A corporation organized for the 
manufacture of terra-cotta pipes could contract for the sewerage 
of a large city. The circuit court did not err in its ruling on this 
point, as the contract was not within the powers of the plaintiiî 
corporation. 

One more assignment of error will be noticed. Under the terms 
of the advertisement, each bidder deposited a check for |1,000, 
which it was stated would be returned to each unsuccessful bid- 
der. Plaintiff now claims the return of this sum, as a part of the 
damages for the breach of contract. The présent action is at law, 
for breach of contract. . As, has been seen, there was no contract, 
as one of the parties was not compétent to contract. This being 
so, this sum cannot be recovered in this action, which does not lie. 
It may, perhaps, be recoverable in another and more appropriate 
form of action. The judgment of the circuit court is afûrmed. 
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FIRST NAT. BANK OF BUCHANAN COUNTY v. DUEL COUNTY. 

(Circuit Court, D. Nebraslia. May 7, 1896.) 

1. Actions on Judgments— Vexatious Liïigatios— Fkdekal Courts. 

Where a judgment recovered in a state court against a county is as- 
signed to a citizen of anotlier state, the assignée may sue tliereon in tbe 
proper fédéral court, altliougli tlie original judgment is still in forcu. 
Tlie assignée lias a right to hâve judicially determined its right to entorce 
payment of the indebtedness, and the action is not to be considered as 
brought merely to vex défendant. 

3. Same— Jddgmf.nt against County — Mandamus. 

If, as alleged, the assignee's only remedy is a mandamus to compel the 
levy of a tax, then it has a right to obtain a judgment in the fédéral court 
to enable it to invoke the power of that court in the granting and cuforce- 
ment of the mandamus proceeding. 

This was an action at law by the First National Bank of Bucli- 
anan county against the county of Duel upon a judgment rendered 
by a Nebraska court. The case was heard on demurrer to the 
amended pétition. 

F. N. Prout and Alfred Hazlett, for plaintifî. 

Jacob Keefer, W. R. Kelly, and E. P. iSmith, for défendant. 

SHIEAS, District Judge. Upon the face of the record in this 
case it appears: That on the 3d day of May, 1894, a corporation 
known as St. Joseph Bridge & Boiler Works recovered a judgment 
in the district court of the Thirteenth judicial district of the state 
of Nebraska against Duel county, l^eh., for the surn of |4,389.06, 
which judgment remains unreversed and unpaid. That this judg- 
ment has been duly assigned to the présent plaintiff, for value. 
That on the 5th day of July, 1894, several warrants, to the amount 
of the judgments, were issued under the provisions of section 877 
of the Consolidated Statutes of Nebraska, payable in form to the 
First National Bank of St. Joseph, Mo.; the said warrants being 
in form as follows: 

"Amount Levied 1894, ?5,195.C3. Amount Issued, .$500. 
"$500 County Warrant. 

"Treasurer of Duel county, Nebraska, Chappell, July 5th, 1894. Will pay 
First National Bank, St. Joe, Mo., or order, flve hundred dollars, out of any 
moneys not otherwise approi^riated in the county judgment fund for 1894. 

"Judgment. James Thompson, Chairman. 

"K. A. MeCule, County Clerk. 
"[Seal.]" 

Thèse warrants were delivered to the présent plaintiff, and were 
by it presented to the county treasurer on July 16, 1894, and pay- 
ment was refused for want of funds; and again, on the 2d day of 
April, 1895, the plaintiff demanded payment of the warrants from 
the treasurer of the défendant county, and payment was refused. 
Thereupon this action was brought, it being recited in the pétition 
that plaintiff was the owner of the judgment and of the warrants 
in question, and judgment was prayed for the amount due on the 
warrants, they being made the basis of the action. To this peti- 
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tion the défendant county demurred on tlie gênerai ground tliat 
the pétition did not set fortli any cause of action, and in support 
thereof it was urged that the county warrants declared on were 
not issued as independent évidence of indebtedness, but substan- 
tially as means whereby the funds in the treasury applicable to 
payment of judgments could be reached; that in fact, there being 
no such funds in the treasury, there was nothing for the warrants 
to operate upon, and therefore the only remedy of plaintiff was 
to secure by mandamus or otherwise the levy of a tax for the pay- 
ment of the judgment. Upon tliis demurrer the court held that, 
as the warrants were drawn against the county judgment fund for 
1894, and had been refused payment by the county treasurer on 
the ground that the fund was exhausted, the warrants did not 
create a new indebtedness against the county, nor could it be right- 
ly held that the issuance and delivery thereof had paid off and ex- 
tinguished the original judgment, and therefore the plaintifï could 
not ask a judgment to be entered in its name upon the warrants, 
leaving the original judgment standing in force in the name of 
the St. Joseph Bridge & Boiler Works; but, if a new judgment 
was sought, the action must be based upon the original judgment, 
and the warrants issued must be brought into court, in order that 
they should be canceled, and be delivered back to the county. Fol- 
lowing this ruling, the plaintifE filed an amended pétition, declar- 
ing on the original judgment, and averring that the plaintiff had 
the warrants issued, but not paid, ready to be returned to the 
défendant county. To this amended pétition the défendant has 
again demurred, and in support of the demurrer urges that this 
court should not take jurisdiction, nor permit the plaintiflf to main- 
tain this action, because the same is vexations, and wholly un- 
necessary. 

At the common law, courts discouraged the bringing second 
suits upon the judgment record, where no reason therefor existed, 
and to that end refused costs, although giving judgment for the 
plaintiff in the case. Ultimately courts, upon a proper showing, 
refused to entertain a second action when the original judgment 
remained in force, and the plaintiff gained no advantage by the 
rendition of a second judgment. Thèse cases, however, are gen- 
erally tliose wherein the second judgment is sought in the same 
court wherein the original judgment was rendered, and relief is 
denied upon the theory that, there being already in existence a 
judgment upon which the court can give the plaintiff ail the relief 
that would be open to him in case he obtained a second judgment, 
the institution and maintenance of a second action is clearly vex- 
ations. The same reason is the foundation of the rule that the 
pendency of a former action between the same parties, based upon 
the same subject-matter, may be pleaded in abatement of a second 
action between the same parties for the same subject-matter and 
for the same relief. But it has been uniformly held by the su- 
prême court of the United States that the pendency of an action 
in a state court between the same parties for the same cause of 
action could not be availed of by way of abatement of an action 



FIRST NAT. BANK V. DUEL COUKTY. 375 

subsequently brought in a fédéral court. The courts belong to 
separate jurisdictions, and the courts of neither jurisdiction are 
justifled in refusing to entertain an action simply because there is 
pending in anotlier jurisdiction an action of a similar character 
between the same parties. Stanton v. Embrey, 93 U. S. 548; In- 
surance Co. V. Brune, 96 U. iS. 588; Gordon v. Gilfoil, 99 U. S. 
168. A court may be weil justifled in refusing to allow a défend- 
ant to be vexed by the rendition of a second judgment if it appears 
that there is in existence upon its records a judgment which the 
court can enforce for the beneflt of the judgment plaintiff to the 
same extent that it could enforce a second judgment upon the 
same cause of action, for in that case the court would hâve the 
same power to act for the enforcement of the first judgment that 
it would for the enforcement of the second judgment. This prin- 
ciple, however, does not apply when the second action is brought 
in another jurisdiction. This court bas no power over the judg- 
ment obtained in the state court, and is not clothed with the right 
to issue process for its enforcement. The présent plaintiff is a 
nonresident corporation, carrying on business in the state of Mis- 
souri, and as such is entitled to invoke for the protection and en- 
forcement of its rights the jurisdiction of the fédéral court; , and 
the exercise of such jurisdiction cannot be declined by this court 
on the ground that there is in existence a judgment in the state 
court upon the same cause of action. Furthermore, tlie présent 
plaintiff was not the plaintiff in the state court, This action is 
brought in the name of the assignée of the original judgment, in 
order that its right to enforce payment of the indebtedness evi- 
denced by the judgment rendered in the name of the St. Joseph 
Bridge & Boiler Works shall be judicially determined, — a fact 
which shows that the second action was not brought simply to un- 
duly vex the défendant county. For thèse reasons it cannot be 
held thaf this court should refuse to take jurisdiction or to en- 
tertain the action because of the existence of the judgment stand- 
ing in the name of the bridge and boiler company in the state court. 
In support of the demurrer it is further contended that the only 
remedy open to the plaintiff is to proceed by way of mandamus to 
compel the levy of a tax for the payment of the amount due. If it 
be true, as contended, that payment of the indebtedness can only 
be enforced by compelling the levy of a tax, that is no reason why 
this action should not be entertained, in order that it may be de- 
termined whether the présent plaintiff is or is not entitled to a 
judgment in its own name against the défendant county upon the 
assigned judgment, and furthermore to enable the plaintiff to in- 
voke the power of this court in the granting and enforcement of 
the mandamus proceeding, which counsel for défendant claim is 
the only method by which the collection of the judgment can be 
enforced. The présent action is to secure a judgment in this court 
in the name of the présent plaintiff, and thus to lay the foundation 
for mandamus proceedings in this court to secure the levy of the 
tax requisite to pay off the indebtedness established by the rendi- 
tion of the judgment. Demurrer is overruled. 
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WALLACE et ux. v. McCLUNG et al. 
(Circuit Court of Appeals, Fourth Circuit. May 5, 1896.) 

No. 139. 

EsTOPPEL— Record— Debd. 

One W. and liis wife sold and conveyed to W. and J. B. a tract of land 
wliich they owned in riglit of tlie wife. Afterwards, W. and J. B. brougtit 
suit to liave tlie deed canceled, on tlie ground of defect of title, and tlie 
purchase money refunded. A decree was entered in tlieir favor, as to tlie 
greater part of the land, adjudging the title of W. and wife thereto to be 
defeetive, requiring a refund of tlie purchase money, and a reconveyance 
to W. and wife of the land. The deed of reconveyance was duly made by 
W. and J. B., but they never surrendered possession of the land. On the 
same day, when such deed was made, W. and wife conveyed the remain- 
ing part of the land to the father of W. and J. B., who claimed, under 
another title, the part as to which the title of W. and wife had been ad- 
judged bad. This deed contained a récital of the suit brought by W. and 
J. B. agalnst W. and wife, and an obscure référence to the adjudication 
therein, as to the title and to the clalm of the father of W. and J. B. W. 
and wife afterwards brought an action of ejectment against the occu- 
pants, who claimed under W. and J. B. and their father, to recover the 
land covered by the deed of W. and J. B., made pursuant to the decree in 
their suit. Held, that neither the suit by W. and J. B. nor the deed, made 
to their father, with its récitals, nor both together, estopped W. and wife 
to claim the land included in the deed of W. and J. B. to them. 

In Error to the Circuit Court of the United States for the Dis- 
trict of West Virginia. 

This action was brought in the circuit court of Greenbrier county, W. Va., 
in November, 1891, and proceeded there until February 1, 1894, when It was 
removed by wrlt of certiorari into the circuit court of the United States for 
the district of West Virginia, at Charleston, in that state. It was there pro- 
ceeded in to judgment, rendered on the 12th day of December, 1894, and lias 
been brought hère by writ of error issued on the 4th of June, 1895. The 
suit was in ejectment and was brought by the plaintiffs, husband and wife, 
for 1,000 acres of land claimed by them in right of the wife, Miriam Wallace. 
The déclaration alleged that this tract of 1,000 acres had been grantea to 
her by the wlfe's father, James H. Bowen, out of, and as a part or, an entry 
of 2,650 acres, which the said Bowen had made under a patent for the same 
issued to him by the commonwealth of Virginia, before the formation of 
what is now West Virginia. 

The testimony shows that this commonwealth had granted to Andrew 
Moore, in .lune, 1795, a tract of 11,300 acres of land in Greenbrier county, 
on the waters of Hominy and Big Clear creeks, headwaters of Gauley and 
Meadow rivers, which lands adjoined a tract of 5,000 acres previtfusly grant- 
ed to Andrew Moore. Moore made deeds of parts of the 11,300 acres, re- 
spectively, to William McClung and to a famlly named Welch. Each of 
thèse two deeds conveyed a third of the large tract, or about 3,76f) acres, to 
the respective grantees, leaving a third of the origin&l tract to Moore him- 
self. The northernmost of thèse three tracts was the one retained by Moore; 
the middle one, adjoining it on the south, goiiig to the Welches, and the 
southernmost tract, of 3,766 acres, going to McClung. The deeds to the 
Welches and McClung were made in March, 1810. The tract granted to Mc- 
Clung was, in the course of tlme, forfelted to the commonwealth for the non- 
payment of taxes, and was never redeemed by or for McClung. It became 
liable to re-entry, in conséquence, under later patents from this common- 
wealth. On the 30th November, 1846, James H. Bowen did apply for aud ob- 
tain from Virginia a grant of 2,650 acres, marlied by a survey which he had 
previously had made, of land lying in Greenbrier county, on the waters of 
the before-mentioned Hominy and Big Clear creeks. It is to be inferred that 
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the intention and object of James H. Bowen was to lay this srant on tlie 
third or soutliemmost portion ol tlie old 11,300-acre grant to Moore, wliicli 
had been conveyed to William McOlung, and by him forfeited to the common- 
wealth. In the belief that thls McClung tract had been forfeited, and that 
his survey of 2,050 acres had been located on the forfeited land, James II. 
Bowen devised. by his last wlll. dated the 26th August, 1851, 1.000 acres of 
this survey to his daughter Miriam, In -whose right thls suit is brouglit; tho 
Bowen survey necessarily coverlng the forfeited McClung tract. 



I/in€ V tç- P north of ihis. 




The shaded portion is the "blue coloring" referred to. 



The Welch tract passed, in the course of time, to the ownersbip of one 
Gideon Brown, thence to his son William Brown, and from this William, 
by sundry conveyances, to the défendants in this suit. The blue map or 
plat, opposite page 1C7 of the record, and called the "Verdict Map," will be 
used for référence in the following remarks. An Inspection of this map 
will show that the northernmost line claimed as dividing the parts of the 
original 11,300-acre tract between AVelch and Moore was Y to P. The ver- 
dict map also shows a line, claimed as dividing Welch from Moore, consid- 
erably south of this, marked C to O. There is a third line, mentioned in the 
record, but not marked on the map, alleged by some to be the true division 
between Welch and Moore, running from 37 to an undefined point between 
O and N. As to the division between Bowen and the présent claimants of 
the Welch tract, there is a line on the verdict map running from Z to N; 
and, as Bowen located upon the forfeited McClung tract, this ma y be called 
the "McClung and Welch Line." The claim of Bowen's daughter, Mrs. 
Wallace, is that this line. Z to X, is the true demarkation between the de- 
fendants, claiming the Welch tract, and herself, claiming, under the will 
of James H. Bowen, 1,000 acres out of the grant of 2,650 acres to Bowen 
located on the forfeited McClung tract. The défendants claim that'tfee line 
between the McClung and the Welch tracts runs from S to M on the map. 
The fact that there are three différent Unes, each claimed as the true division 
between the Welches and Moore, sliows a great confusion of lines in respect 
to the lands conveyed by Moore. There is a like confusion in regard to the 
true line of division between the forfeited tract of McClung, taken up, in 
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chief part, subsequently, by Bowen, and the Welch tract. The plaintiffs in 
this suit clalm that the line, Z to N, is the true division between the Welch 
tract and McClung or Bowen. It is évident, from this confusion o£ Unes, 
that the case was emphatically one for a jury. 

By deed of May 17, 1881, Mrs. Wallace and her husband conveyed the 
1,000 acres which has been mentioned to William and Joseph Brown for tlie 
sum of $1,400. The tract was described by metes and bouuds, and is desig- 
nated by the blue colorlng on an extract of the verdict map, which we make, 
on said extract, to mark and define the Wallace claim. It is évident, from 
the record, that the issue between the plaintifCs and défendants below was 
between the line, Z to N, insisted upon on behalf of Mrs. Wallace, and the 
line, S to M, maintained by the Browns to be the true line between the Welch 
tract, and the McClung or Bowen tract. It was a question of tact and of 
boundary Unes. 

In the year 1883, William and Joseph Brown filed their bill in chaneery in 
the circuit court of Greenbrier county, praying that the deed from Wallace 
and wife to them be canceled, on the ground, among others, of defect of title, 
and that the défendants, Wallace and wife, be decreed to refund the pur- 
chase money which had been paid. The cause was regularly proceeded in, 
and on the 13th day of November, 1885, a final decree was entered granting 
the prayer of the bill; that is, adjudging that the title of the défendants 
to the land was détective, except as to 162 acres thereof, lying below the be- 
fore-mentioned Une, S to M, and directing them to refund the purchase 
money, and the plaintifCs to reconvey the land to the défendant Miriam Wal- 
lace by deed with spécial warranty of title, and indemnifying the défendants 
against ail loss and damage which they may hâve sustained from the use 
of the land while in their (the Browns') possession, which deed was after- 
wards made on the 7th day of November, 1887, and duly recorded. And on 
the same day Wallace and wife conveyed the said 162 acres to Gideon Brown, 
who was the father of William and Joseph Brown. But William and Joseph 
Brown hâve never surrendered to Wallace and wife possession of the land, 
or any part thereof, reconveyed by them as aforesaid. Accordingly, this 
action of ejectment to recover the land was commenced in November, 1891, 
by Wallace and wife, in which H. H. Fay, R. H. Crozier, and M. Erskine 
Miller, who then occupied the land, were substituted as défendants, upon 
whose pétition the case was afterwards removed to the fédéral court, as 
already stated. The plaintiffs moved to remand the case to the state court, 
which motion was oyerruled. 

The défendants claim that Gideon Brown acquired title to the land, except 
the said 162 acres, about the time that Wallace and wife undertook to con- 
vey it to William and Joseph Brown, and that he (Gideon) devised it in 1889 
to his son, the said William, two years after the deed of William and Joseph 
Brown reconveying it to Wallace and wife. The défendants claim under 
sundry deeds and conveyanees from William Brown as the devisee of Gideon. 
On the trial of the action, the circuit court, over the objection of the plain- 
tiffs, admitted in évidence the record of the said chaneery suit, which ruling, 
the plaintiffs insist, was erroneous. It also, after the évidence was elosed, 
directed a verdict for the défendants, "on the ground that the record and 
deed, taken together, constituted an estoppel." Judgment was entered for 
défendants, which Is hère on writ of error. 

W. R. Staples and L. L. Lewis, for plaintiffs in error. 
Wesley Mollahan and J. F. Brown, for défendants in error. 

Before SIMONTON, Circuit Judge, and HUGHES and PAUL, 
District Judges. 

HUarHES, District Judge (after stating the facts). It is first 
objected by the plaintiffs, as a ground of error in the court below, 
that the case was improperly removed from the state to the fédéral 
court, for the alleged reason that the pétition for removal was 
made too late. The pétition was filed in the fédéral court on the 
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4th of November, 1893. The notice of suit had been flled in fhe 
state court on the 17th of October, 1891, and the déclaration on 
the 5th of November next following. The défendants pleaded on 
the 20th of April, 1892. Therefore the motion for removal on the 
ground of diversity of citizenship had been lost at tlaat date. But 
the défendants had still time to rely on local préjudice and in- 
fluence, if tliey existed, as good grounds for removal; the case not 
having yet proceeded to trial. They distincrty state, in their péti- 
tion, that there had never been a trial of the action of ejectment. 
The record shows that there had not been. We must, therefore, 
pass upon the question of local préjudice, and we concur with the 
circuit court in its ruling on that subject. The affidavits flled seem 
to us to leave no doubt on this question. The matter of local préj- 
udice necessarily rests largely in the discrétion of the trial judge. 
We think the case was properly removed, and we affirm the judg- 
ment of the court below denying the motion to remand. 

We corne, therefore, to consider whether it was compétent for 
the judge of the circuit court to direct a verdict for the défendants 
without a trial of the facts in issue respecting the validity of one 
or the other line between the Welch and Bowen tracts, — the plain- 
tiffs' line, Z to N, or the défendants' line, S to M, laid down on the 
verdict map. The judge of the circuit court took this question of 
fact from the jury on a technicality. His ruling in that respect 
was based upon the idea that, technically, the plaintiffs were es- 
topped from recovering in this action — First, by a récital in their 
deed conveying the 162 acres of land to Gideon Brown; and sec- 
ond, by the proceedings in the suit against them in the circuit 
court of Greenbrier county by William and Joseph Brown, in 
which their title to the 1,000 acres of land devised to Mrs. Wal- 
lace by James H. Bowen was adjudged defective, except as to 
162 acres of the tract lying below the line, S to M, and conveyed, 
as just stated, to Gideon Brown by deed. This grants 162 acres, 
more or less, and adds: 

"Being ail the land, ascertained by the surveys, and plats filed In the chan- 
cery cause of William and Joseph Brown v. Wasliington Wallace and others, 
lately pending in the circuit court of said county of Greenbrier, and devised 
to said Miriam Wallace by her father, James H. Bowen, of the 1,000 acres 
conveyed by said Washington and Miriam Wallace to said William and 
Joseph Brown, by deed dated on the 17th day of May, 1881, and recorded, 
etc., after deducting from said 1,000 acres the lands covered by the Welch 
title, which was owned by said Gideon Brown." 

The intention of every deed must be obvions, and the language 
expressing that intention must be précise, clear, and unambiguous. 
There can be no estoppel if thèse qualifies are wanting in the in- 
strument claimed to elîect it. The language of the deed of the 
Wallaces to Gideon Brown is wanting in both respects. The sen- 
tence "being ail the land ascertained by the surveys and plats filed 
in the chancery cause," etc., "and devised to Miriam Wallace," 
etc., omits to deflne what was ascertained by the surveys, and is 
followed by références to exhibits flled in court proceedings, to 
deeds, to surveys and maps, ail requiring close and intelligent ex- 
amination, study, and research. To hold a married woman, un- 
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skilled in land titles, and unversed in légal phrases, to be estopped 
by sucli language as that above quoted from tlie deed conveying 
the 162 acres to Gideon Brown would often work the utmost hard- 
ship, would invite to fraud, and be contrary to public policy. In 
the instance under considération, Gideon Brown, claiming to own 
the adjoining Welch tract, and anxious to possess himself of Mrs. 
Wallace's 1,000 acres, purchases from her the 162 acres, which he 
cannot possibly obtain otherwise, and talées a deed from her for 
the 162 acres, which is found to contain a confused récital relating 
to the 838 acres. This récital those whp claim from him now set 
up as operating an estoppel against Mrs. Wallace as to the larger 
number of acres. Such a contention by the beneficiaries of Mrs. 
Wallace's deed is obviously inadmissible. The Wallaces, in grant- 
ing the 162 acres, which are theirs beyond question, were under 
the necessity, in the language distinguishing, and in the deed sep- 
arating, the smaller part of the tract from the larger, to recite the 
fact that the larger part of the tract had not been decreed to them. 
Is the mère récital of the fact of such a decree by a party ag- 
grieved by it, conclusive against him, — so conclusive as to work 
a conveyance, without deed, and, in the case of a married woman, 
without privy examination, of land not conveyed, but only alluded 
to in the deed mentioning the decree? We tliink not. It is plain 
to us that the Wallaces were not estopped or concluded, by their 
deed granting the 162 acres, against asserting any rights which they 
may hâve in the 838 acres. 

The case is the same as to the suit in the state court. The de- 
cree in that suit had not been fully obeyed by the complainants 
who brought it. They had, indeed, executed a deed of reconvey- 
ance to Mrs. Wallace, but certain persons holding from them still 
held possession. The suit hère is brought by the Wallaces against 
those persons to recover the possession decreed them by the state 
court. Whatever may be the ultimate rights of parties, wherever 
may lie the final title to the land, yet certainly, as to the purposes 
of this suit of the Wallaces for possession under a decree in an- 
other suit directing thèse défendants to restore possession to them, 
the proceedings in the other suit, which decreed such possession, 
cannot be held to estop them from suing for the possession which 
itself decreed. As to this matter of possession, under the decree 
in the other suit, if there be estoppel at ail, it is against the de- 
fendants. 

If the decree of the state court had been obeyed in full, the W^al- 
laces would hâve entered into possession of the land in suit, and 
the défendants hère would hâve been put to their suit to recover 
possession on the strength of their own right. The complicated 
question of title would hâve been examined by a jury, and would 
hâve been settled by its verdict. The proceedings in the case at bar 
are quite unsatisfactory in respect to the title of the land in con- 
troversy. The trial of a contention over rival and conflicting 
boundary lines lias not been by a jury. The very right of this 
case should hâve been so tried. We are of opinion that the 
court below erred in holding that the récital in the deed of the 
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Wallaces to Gideon Brown, conveying 162 acres of the tract of 
1,000 acres mentioned in the proceedings, operated as an estoppel 
against them in tliis suit, and in holding that the record in tlio 
suit in the state court operated to the same effect, and that the 
said deed and record, tak;en together, estopped the plaintiffs from 
recovery. We think the court below erred in directing a verdict 
for the défendants on the ground of thèse alleged estoppels. The 
judgment of the court below, rendered on this verdict, must there- 
fore be reversed and the cause remanded to the circuit court of the 
district of West Virginia, to be proceeded in in accordance with 
the views expressed in this opinion. 



LEWIS v. SWITZ. 

(Circuit Court, D. Nebraska. May 7, 189G.) 

National Banks — Stockhoi.ders — Ltability for Assessments. 

One who knowlngly permits hls name to be entered, upon the stock 
bocks of a national bank, as tlie owner, Individually, of stock tlierein, 
cannot be permitted, as against creditors, or a receiver of tbe bank rep- 
resenting tïiem, to show that he was not the owner of the stock; and he 
is liable for an assessment thereon, though he lield the stoclî, in faet, as 
trustée for the bank itself. 

Action to recover assessment upon shares of national bank 
stock. Submitted on demurrer to answer, 

Dryden & Main, for plaintiff. 
F. G. Hamer, for défendant. 

SHIRAS, District Judge. The plaintiff herein, as receiver of 
the Buffalo National Bank, seeks to recover judgment against the 
défendant for the amount of an assessment, levied by the comp- 
troller of the currency, upon the shares of stock held in said bank; 
it being averred in the pétition that the défendant is the owner 
of 50 shares of the capital stock of the bank, of the par value of 
flOO per share. The défendant, answering said pétition, avers, in 
substance, that he is not in faet the owner of any shares in said 
bank; that one Hamer was formerly the owner of the shares; 
that he had become indebted to the bank; that the président of 
the bank came to défendant, and stated that the only chance the 
bank had to protect itself from loss by reason of the debt due the 
bank from Hamer was to purchase the shares of stock and give 
him crédit on the purchase price for the indebtedness due the 
bank; that he, on behalf of the bank, desired the défendant to 
take the shares of stock in trust for the bank, and for its benefit; 
that défendant agreed to act as trustée in the manner stated, and 
in pursuance of this arrangement Hamer surrendered the shares 
held by him, and new certificates therefor were issued in the name 
of the défendant; that by a written agreement to that effect he 
(the défendant) holds the shares in faet as a trustée for the bank, 
and not in his own right, nor for his own benefit. To this answer 
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plaintiff demurs, on the ground that the facts set forth in the an- 
swer do not constitute a défense to the action. 

The demurrer to the answer admits the fact to be that the de- 
fendant is not the actual owner of the shares of stock standing in 
his name, but that he holds the same as a trustée for the hank. 
Section 5152 of the Eevised Statutes expressly enacts that "per- 
sons holding stock as executors, administrators, guardians or trus- 
tées, shall not be personally subject to any liabilities as stockhold- 
ers." If, therefore, when the new certificates of stock were issued 
to the défendant, it had been made to appear upon the boolcs of 
the bank that the défendant took the same, not in his own right, 
but as a trustée, he could not be held personally liable thereon. 
The averments of the answer show, however, that the character 
in which the défendant took the stock was not made to appear 
upon the bank records; but, on the eontrary, the certificates were 
issued to him in his own name, and upon the books of the bank 
he was carried as the owner, in fact, of the stock. The gênerai 
ruie is well settled that, if a person knowingly permits his name 
to be entered upon the stock books of a national bank as the own- 
er of stock therein, he cannot be permitted, as against creditors, 
to show that, in fact, he was not the owner. Thomp. Corp. §§ 
3192-3194; Welles t. Larrabee, 36 Fed. 866; Finn v. Brown, 142 
U. S. 56, 12 Sup. et. 136. The averments in the answer filed in this 
case show that the défendant consented to the transfer of the 
shares of stock to himself. He knew that the new certificates 
were issued in his own name, and he did not cause the books to 
show that he held the stock, not in his own right, but as a trustée 
only. TJnder thèse circumstances he is liable to creditors, rep- 
resented by the receiver, for the assessment levied on the stock. 
Demurrer sustained. 



FOSTER V. LINCOLN et al. 

(Circuit Court, D. Vermont. May 19, 1896.) 

National Banks— -Liabiltty op Stockhoi-deks — Transfer of Stock. 

One C. was the holder of stock in the D. National Bank, and was also 
an offlcer of the L. Bank, which held stock in the D. Bank. In the latter 
capacity, he was informed of an urgent demand upon the L. Bank to send 
$5,000 by telegraph in ald of the D. Bank. Within a week after this 
demand, L. transferred his stock in the D. Bank, without considération, 
to his five children, one of whom was a married woman and two minors. 
Within flve months thereafter, the D. Bank failed, and an assessment 
was made on the stockholders. Held, that the transfer must hâve been 
made by L., in contemplation of the liability, and that both he and his 
transférées were liable for the assessment, the latter because the liability 
was cast upon them by law when they became stockholders. 

W. L. Burnap, for orator. 
C. A. Prouty, for défendants. 

WHEELER, District Judge. The défendant Benjamin F. Lin- 
cola was président of the National Bank of Lyndon, Vt., and held 
25 shares in the First National Bank of Deming, N. M., his bank 
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held 50 shares, and other individuals and banks in Ms vicinity held 
shares. On September 15, 1891, a telegram came to the Lyndon 
bank urgently calling for $5,000 to be sent by telegraph in aid of 
the Deming bank, and wMch came to tlie knowledge of the défend- 
ant, and was considered by him and others. On September 21st 
he transferred his stock in the Deming bank in equal parts to his 
ûve children, the other défendants, one of whom was a married 
woman, two of whom were minors, and ail of whom were irre- 
sponsible for assessments on it. He has testified that he had con- 
templated giving them property, for which they began to ask, and 
that he said to them: "I hâve |5,000 in New Mexico bank stock. 
I will give you |1,000 each." And the transfer was made without 
other considération. The bank, according to the testimony of the 
cashier, had never been sol vent, was badly insolvent, with liabili- 
ties of about |150.000 to depositors and other banks at that time, 
and on February 3, 1892, failed. The plaintifC is receiver, and has 
brought this suit to recover an assessment of 82 par cent, laid 
by the comptroller of the currency. 

The national bank law provides that "the shareholders of every 
national banking association shall be held individually responsible, 
equally and ratably, and not one for another, for ail contracts, 
debts, and engagements of such association." Eev. St. U. S. § 
5151. This liability of the shareholders attaches when the con- 
tracts, debts, and engagements of the bank are entered into. Rich- 
mond V. Irons, 121 U. S. 27, 7 Sup. Ct. 788; Witters v. Sowles, 32 
Fed. 767. Such stock is transférable "on the books of the associa- 
tion in such manner as may be prescribed in the by-laws or articles 
of association. Every person becoming a shareholder by such 
transfer shall, in proportion to his shares, succeed to ail the rights 
and liabilities of the prior holder of such shares; and no change 
shall be made in the articles of association by which the rights, 
remédies, or security of the existing creditors of the association 
shall be impaired." In Johnston v. Laflin, 103 U. S. 804, Mr. Jus- 
tice Field, in speaking of the entry of the transfer on the books of 
the bank, said: "It is necessary to protect the seller against sub- 
séquent liability as a stockholder." Creditors of the bank, when 
becoming such, hâve a right to rely upon the responsibility of the 
shareholders, as shown by the books, at that time. Id. The de- 
fendant Benjamin F. Lincoln appears to hâve been under liability 
to the creditors of the bank when this transfer was made. Thèse 
statutes seem to intend that this liability should not be impaired 
by transfer, and especially should it not be by a transfer merely 
voluntary. As a bank man he must hâve known of this liability, 
and he had warning of the straits of the bank by the telegram 
six days before the transfer. In thèse circumstances he must 
hâve made the transfer in contemplation of this liability, although 
he did not know what it would amount to, and hoped, and perhaps 
expected, it would not amount to anything. Had the transfer 
been made, on adéquate considération for such shares in a sol vent 
bank, to a purchaser without the warning he had, the sale would 
probably be voidable, at the instance of the purchaser, for the de- 
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ceit. The transfer should be so now at the instance of the cred- 
itors, represented by the receiver. Bowden v. Johnson, 107 XJ. S. 
251, 2 Sup. et. 246. He has died since the case was ready for 
hearing, and his personal représentatives hâve entered to défend. 
The assets in their hands are liable as he would hâve been. Rev. 
St. U. S. § 5152. The other défendants are liable because the lia- 
bility was cast upon them by law wheu they became stockholders. 
Decree for the plaintiff. 



EWING V. BURNHAM. 

(Circuit Court, D. Vermont. May 19, 1890.) 

Practice— FoLLOwiNG Statk Pkoceduke — Rbv. St. ^§ 914, 918. 

The provision of Rev. St. § 914, that tlie practice, etc., in tlie courts of 
the United States sliall conform a« near as inay be to the practice, etc., 
of the State courts, applies to Systems of .Indicial procédure, not to the 
détails of doing tlie business of courts, which are ieft to be provided for 
by rules of court, made pursuant to Rev. St. § 918. Accordiugly, held, 
that rules of a United States circuit court, providing that writs shall bo 
returnable to the regular terms of the court, and that suits ai'e to be 
doclieted on the flrst day of the term, is not abrogated by the passage of 
a State statute providing that writs in the state courts shall be returnable 
to the clerk's office and be docketed therein within 21 days. 

P. M. Meldon and O. A. Prouty, for plaintilï. 
D. J. Foster, for défendant. 

WHEELER, District Jndge. The practice, pleading, and forms 
and modes of procédure in civil causes other than equity and ad- 
miralty causes in the circuit and district courts of the United 
States are to conform, as near as may be, to the practice, plead- 
ings, and forms and modes of proceeding existing at the time in 
like causes in the courts of record of the state. Rev. St. U. S. § 
914. And thèse courts may, in any manner not inconsistent vpith 
any law of the United States or rule of the suprême court, make 
rules and orders directing the returning of writs and processes, the 
flling of pleadings, the taking of rules, the entering and making 
up of judgments hj default, and other matters in vacation, and oth- 
erwise regulate their own practice. Id. § 918. The common-law 
mode of procédure exists in this state, and till 1892 writ?j were 
returnable to the regular terms of the courts. By the eighth 
rule of this court, processes were and are returnable at the regular 
terms; by the thirteenth rule suits were and are to be docketed; 
and by the fourteenth rule the appearance of the défendant was 
and is to be entered on the flrst day of the term. In 1892 writs 
in the state courts were made returnable to the clerk's office and 
to be entered and docketed there within 21 days, and the appear- 
ance of the défendant was required to be entered there within 42 
days. St. Vt. §§ 1088-1090. The rules of this court bave not 
been changed. This writ was made returnable to this term. The 
suit was docketed, a spécial appearance of défendant to move to 
dismiss was entered, and a motion to dismiss because the writ was 
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not made returnable to, nor entered nor docketed in, the clerk's 
office within 21 days. Thèse two sections of the fédéral statutes 
stand, and are to be constiued, together to give due efEect to both. 
The gênerai provision of the one as to practice, pleading, and forms 
and mode of procédure applies to Systems of judicial procédure 
as niatters of separate study, and not to détails of methods of do- 
ing the business of courts. Nudd v. Burrows, 91 U. S. 426; Kail- 
road Co. v. Horst, 93 U. S. 291; Sherry v. Navigation Co., 72 Fed. 
565. Thèse are left to be provided for by rules of court under 
the other section, and the returning of writs is there specially 
mentioned as a subject of such rules, wliich are within the power 
of the court, and valid when made. Cutter Oo. v. Jones, 21 Blatchf. 
138, 13 Fed. 567. This is not contrary to Amy v. Watertown, 130 
U. S. 301, 9 Sup. et. 530, which relates to the ofâcer of a municipal 
corporation of the state upon whom process should be served, 
which must always dépend upon the laws of the state; and the 
amendment allowed in Mack v. Porter, 18 C. G. A. 527, 72 Fed. 
236, seems to hâve been within the statutes of the United States 
on that subject, although the statutes of the state were referred 
to in upholding it. Thèse statutes of the state do not provide any 
new practice, pleading, form, or mode of procédure such as would 
be adopted by section 914; but relate to détails provided for by 
section 918, and the rules under it, which are not affected by state 
statutes. So this writ appears to hâve been made returnable, 
and been returned, in the proper way, and the only proper way, as 
the statutes and rules now stand. Motion overruled. 



LOWENBEEG et al. v. JEFFERIES et al. 

(Circuit Court, D. Montana. May 8, 1896.) 

No. 205. 

1. Shbriffs — Release of Attachbd Propbrty — Appointmbnt dp Receivf,k. 

When a sheriff liolds, under attaehment, property seized as that of the 
attachment debtor, and tlie court in wnich the attaehment suits are pend- 
ing appoints a receiver, in a suit commenced to détermine conflicting 
riglits in the property, and directs such property to be turned over to him, 
such taliing of the property from the sheriff's possession is a proper dé- 
fense, in an action against him, by the plaintifC in one of the attachment 
suits, for an unauthorized release of the attached property. 

2. Same— Action por Ukauthort/'.ed Release— Mitioation of Damages. 

An action against a sheriff for an unauthorized release of attached 
propei'ty is in tort, and the défendant has a right to set up, in mitigation 
of damages, the facts that the plaintiff's attachment was subséquent to 
many others, and that judgments hâve been rendered, in the other ac- 
tions, more than sufflcieut to exhaust tlie attached property. 

A. K. Barbour and J. A. Carter, for plaintiffs. 
McConnell, Clayberg & Gunn, for défendants. 

KNOWLES, District Judge. The above-named plaintiffs brought 
their actions against the above-named défendants to recover of 

V. 74 F. no. 3 — 25 
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them the sum of |12,181.13, with 10 per cent, interest and cost of 
suit. It is set forth in the complaint tliat plaintiffs commenced 
an action in the district court in and for Lewis and Clarlie county, 
Mont., to recover said sum, against Isaac Greenhood and Ferdinand 
Bohm, as co-partners; that in this action they caused an attach- 
ment to issue against the property of Greenhood, Bohm & Co. for 
said sum, and to 'oe delivered to the défendant Charles M. Jefleries, 
as sherifl of the above countv; that under this writ the said 
Charles M, Jefferies, as sherifï, levied upon and took into his pos- 
session a large amount of the goods, wares, and merchandise of 
the said Greenhood & Bohm within the above county not exempt 
from exécution; that the said property was worth the sum of |50,- 
000. Subsequently, it appears, plaintiffs obtained judgment 
against said Greenhood, Bohm & Co. for said sum of $12,181.13. 
Upon this judgment exécution was issued and delivered to said 
Jefïeries, as sheriff, and at the time said sherifl: had said property 
in his possession. It is also alleged that, on the 7th day of July, 
1892, said exécution was by said Jefïeries, as sheriff, returned 
"Nulla bona." In said return it was recited that said exécution 
was received by him on the llth day of April, 1892, and that, after 
due and diligent search, he was unable to find any property of the 
said Greenhood, Bohm & Co. with which to satisfy said judgment. 
It is further alleged that said Jefïeries, without the consent of 
plaintiffs, after said attachment, released the same, without tak- 
ing any bond or security ; that the said judgment is unpaid. Plain- 
tiffs therefore ask judgment against défendants in the sum of $12,- 
181.13, and for $50 as costs of suit, and interest. 

To this complaint said Jefferies made answer, and, after some 
déniais therein of matters set forth in the complaint, set up certain 
facts as new matter constituting a défense. The principal mat- 
ters set forth are that the Merchants' Xational Bank of Helena 
commenced an action, préviens to the action of plaintiffs against 
said Greenhood, Bohm & Co., to recover the sum of $35,945.48 and 
caused the property of said flrm to be attached therein, and subse- 
quently procured judgment against them for that sum; that upon 
this judgment exécution was issued, and thereon the said Jefferies 
returned, "No property to be found in my county to satisfy the 
fpregoing exécution, except the property attached herein, and em- 
braced in an alleged assignment of Greenhood, Bohm & Co. to Max 
Kahn, on the 12th day of February, 1892, and except the garnish- 
ments, and I herewith return the said exécution unsatisfled." 
Whereupon the said Merchants' National Bank filed a creditors' 
Mil, for itself and any other judgment créditer of the said Green- 
hood, Bohm & Go. who might claim the benefit of the action, 
with the view of setting aside said assignment to Max Kahn as a 
fraud upon creditors. In this suit, on the motion of the said bank, 
a receiver was appointed to take charge of said property so at- 
tached and named in the above exécution return. The answer 
also shows that there were attachments on said property, prior to 
that of plaintiffs, amounting to some $90,000; that it was the same 
property named in the return to ail the attachments, and that the 
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attachment of plaintiffs was levied subject to the prior rlghts of the 
prior attaching creditors; that, in said suits, judgments ia the 
sum of $75,000 hâve been entered. 

To this answer plaintiffs flled their demurrer. The flrst ground 
of demurrer is that that part of the answer commencing on Une 
10 of the third page of said answer, and extending to and ending 
with paragraph 13, does not state facts sufificient to constitute a 
cause of défense, and that that part of said answer setting forth 
the prior attachments and judgments is irrelevant, and, if any dé- 
fense, an équitable one. 

The questions raised in thèse pleadings and demurrer are (1) 
as to whether the appointment of a receiver by the court is any 
défense to the matters set forth in the complaint, and (2) as to 
whether the facts set forth as to the attachments previous to that 
of plaintiffs, and judgments obtained thereon to the amount of 
$75,000, are irrelevant, or, if relevant, matters constituting au éq- 
uitable défense only. 

It is probably true that the gênerai rule is that, when a sheriff at- 
taches the property of a défendant in an action at law, he acquires 
a spécial interest therein, and his possession thereof cannot be di- 
yested by a receiver, subsequently appointed, in another action, 
to which the said sheriff was a party, and in which appointment 
the receiver is commanded to take possession of ail of the property 
of the attachment debtor. Davis v. Gray, 16 Wall. 203-218; Parker 
V. Browning, 35 Am. Dec. 717. Where the sheriff is an ofBcer of 
the same court that appointed the receiver, and the action in which 
he attached the property in his possession is pending in that court, 
this gênerai rule may be varied, and the court may hâve the power to 
direct the sheriff to deliver the attached property to the receiver. At 
times, it is said, attached property is in the custody of the law. 
In the fédéral courts it has been held that the possession of the 
attaching offlcer is that of the court. Freeman v. Howe, 24 How. 
450; Krippendorf v. Hyde, 110 U. S. 280, 4 Sup. Ct. 27. 

In the case of Grififln v. Thompson, 2 How. 244, the suprême 
court said: 

"There Is inhérent in every court a power to supervise the conduct of its 
offlcers, and the exécution of its judgments and process." 

In the case of Naumburg v. Hyatt, 24 Ped. 898, 902, Judge Dick 
said: 

"But, Independent of the provisions of the above-named statute, I am of 
the opinion that there is an inhérent power in a court of law, as well as 
a court of equity, over its owu process, and in tlie disposition of property in 
the custody of the law so as to prevent serious in jury to the parties interested 
in such property, and to afCord just and adéquate relief." 

If a court has the power inherently to make such disposition of 
property as would seem to it proper when the same is in the custody 
of the court, or, as it is termed, in the custody of the law, then it 
may order the same to be turned over to a receiver, although such 
action may hâve been irregular and ill advised. Having the ju- 
risdiction to act in this matter, its action cannot be attacked col- 
laterally, and its judgment or détermination or order may be a 
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justification to the officer affected thereby. In tlie case of Naum- 
burg V. Hyatt, supra, a receiver was appointed under cireumstan- 
ces very similar to the one at bar, and it was held the court had 
power to make this appointment. It may be that the anthority to 
make the appointment in that case was referred to a statuts of the 
state. If so, there is a similar statute in the Montana Code of 
Civil Procédure. It should be observed that it appears, in this 
case, there was a contest as to the right to the possession of this 
property between Max Kahn, the assignée of Greenhood, Bohm 
& Co., and the sheriff ; that the application for a receiver was made 
by the attaching creditors, who had the flrst lien upon the at- 
tached property; and that said property was taken into possession 
of the sheriff flrst by virtue of their attachmeats. If it is con- 
tended that the parties plaintitï or any of the attaching creditors 
of Greenhood, Bohm & Co., lost any rights on account of surren- 
dering this property to a receiver under the order of court, I think 
the contention cannot be maintained. The attaching creditors ob- 
tained a lien upon the property attached in the order in which 
the attaching writs were delivered to the sherifl' and levied there- 
on. The receiver took possession of the attached property subject 
to thèse liens, and the court could be called upon to direct that the 
proceeds derived from the sale of the attached property should 
be paid out to the attaching creditors in the order of their liens. 
Naumburg v. Hyatt, supra; Becker v. Torrance, 31 N. Y. 631; High, 
Bec. § 440. For thèse reasons I think it was a proper défense in 
this suit to show that the property was taken from the possession 
of the sheriff by the order of the court in which the attachment 
suits were pending, and turned over by an order of the same court 
to a receiver appointed by it. The flrst ground of demurrer, there- 
fore, is not well taken. 

In considering the second ground of demurrer, it is apparent, 
from the nature of the action, that it is an action for damages for 
a release of attached property by the défendant sheriff without au- 
thority. It is contended on the part of plaintiffs that the action 
is one in contract. This position cannot be maintained. The very 
nature of the action and the allégations of the complaint preclude 
this position. The défendants had the right, therefore, to set forth 
the fact that the levy of the attachment in plaintiffs' case was made 
subject to many other attachments, stating the amount of claims 
sought to be collected thereby. Especially is this so when it ap- 
pears that the property attached was delivered to a receiver, who 
held the same subject to the liens created by the subséquent at- 
tachments. The only amount that can be recovered from the de- 
fendant sheriff is the amount plaintiffs were damaged by his action. 
In order to show what this damage was, défendant sheriff lias the 
right to hâve it appear what were the facts in the case. The sec- 
ond ground of demurrer cannot, therefore, be sustained. 

The demurrer is, therefore, overruled. 
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McLEAN V. VALLEY COUNTY, NEB. 

(Circuit Court, D. Nebraska. May 7, 181)G.) 

1. JuiirsDiCTiON OF Fbdehal Courts— Assigne!) County Bonds. 

County bonds and coupons, beins made by a corporation, corne within 
the exception to the gênerai rule tliat an assignée cannot sue ou a chose 
in action in tlie fédéral courts unless tlie citizeusliip of tlie original owner 
was sueli as would bave enabled hiin to maiutain tbe suit. 

3. CouNïY Bonds — Inxockkt I'uhchaskks. 

A purcba.ser of county bonds lias a riglit to rely on tlie canvass and re- 
turn made by tlie officiai canvassers, wbich sliow that tb(; proposition 
to issue the bonds was carried by more tlian the requisite tvvo-thirds of 
the votes cast on the question. 

8. SaME — LiMIT OF iNDEHTJJDNIO.-S — INNOCENT PriîCHASEliS. 

A purchaser of county bonds, in deterniining whetlier the aggregate 
issue exceeds the stattitory liuiit of 10 per cent, of the assessod value of 
the county property, has a right to rely ou tlie aiuouut or the assessmeut, 
as flnally established by the board of equalization, and certilied by the 
county clerk to the auditor of state, without going to the books of the 
several precinct assessors. 
i. Same — FuNiHNK Bonds — àebraska Statutes. 

Under the acts of Nebraska of 1877 and 1879, prior to the amendment of 
188;i, the county of Valley had authority to issue bonds to tbe full limit 
of 10 per cent, of the assessed valuation of the couuty for the pur.iose of 
funding unpaid warrants and indebtedness, although there were still out- 
standlng iniprovement bonds sufflcient to make the total aniount of bonds 
■ in excess of 10 per cent. 

This was an action at law by Hector McLean against the county 
of Valley, Neb., to recover on certain county funding bonds and 
coupons issued January 6, 188(>. The case was tried to the court, 
a jury being waived. 

From the évidence submitted, I flud the tacts in this case to be as follows: 

(1) 1 flnd that the plaintiff hereiu, Hector McLean, is now, and was when 
this suit was begun, a citizen of the state of New ïork; that the défendant, 
the county of Valley, was, when this suit was commenced, and is now, a 
county corporate of the state of Nebraska, created under the laws of the state 
of Nebraska. and that the aniount involved in this controversy exceeds the 
sum of $2,000, exclusive of Interest or costs. 

(2) I find that Valley county was duly organized in accordance with and 
under the provisions of the constitution aud statutes of the state of Nebraska, 
Buch organisation being completed in the year lS7t'>; the affairs of the couuty 
lieing managed and controUed by a board of commissioners. 

(îî) I find that a légal meeting of the board of commissioners of said county 
of Valley was held on the 7th daj- of October, 1879, and at such meeting the 
following resolution was adopted and spread upon the records of the board: 
"Ilesolved, that the following proposition be, and the same is hereby, sub- 
mitted to the qualilied electors of said Valley county: 'Sliall said Valley 
county issue its coupon bond in dénominations of not less tliau fifty nor more 
than one thousand dollars to tiie amount of thirty-two thousand dollars 
($;:!2,000), to pay the outstanding and unpaid warrants and indebtedness of 
said county, in the following order: First, the gênerai fund; second, the 
spécial bridge fund; and, third, the land road fund. Said bonds to be dated 
January 1, 1880, and payable at the otliee of the county treasurer of 
said county, and to run twenty years with interest at the rate of seven 
per cent, per annum, payable anuually: provided, that sucli bonds shall be 
l'edeemable at any time after ten years, upon giving at least thirty days' no- 
tice of such time of payment in a paper published in said county. and after 
the completion of said publication said ijonds shall cease to draw interest. 
The above provisions shall be inserted in said bonds. Tiic said bouda shall 
not be sold for less than ninety per cent, of their par value. ïhore shall be 
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levied and collectod a tax, annually, as provided by law, for the payment of 
the Interest on said bonds as it becomes due: provided, that an additional 
amount shall be levied and coUected sufflcient to pay tlie principal of sucb 
bonds at maturity: and provided, that not more than twenty per cent, of 
the principal of said bonds shall be levied and collected in any one year: and 
provided, alvs^ays, that in no event shall bonds be issued to a gréa ter amount 
than ten per cent, of the assessed valuation of said county. Interest shall be 
paid on said bonds only from and after the date of sale or exchange of said 
bonds. The form in vvhich the above proposition shall be submitted shall be 
by ballot, upon which ballot shall be printed or written or partly printed 
and partly written, the vwrds, "For Funding Bonds," or "Against Funding 
Bonds," and ail ballots cast having thereon the words "If or Funding Bonds" 
Khall be deemed and taken to be in favor of the above proposition, and ail 
ballots cast having thereon the Vi'ords "Against Funding Bonds" shall be 
deemed and taken to be against the above proposition. The question of the 
adoption of the above proposition is hereby submitted to the qualitied electors 
of Valley county, state of Nebraska, at the gênerai élection to be lield No- 
vember 4; 1879, at the following mentioned places in Valley county, Nebraska: 
At the schoolhouse in North Loup, in North Loup precinct, at the courthouse 
in Ord precinct, at the schoolhouse in school district No. 6 in Springdale 
precinct, at the house of Boone M. Hawthorn in Arcadia precinct, at the 
schoolhouse in Oalamus precinct, at the schoolhouse in school district No. !) 
in Myra Creek precinct, and at the house of Lars Nelson in Liberty precinct; 
and which élection will be open at 8 o'clock in the moming and will continue 
open untilsix o'clock in the afternoon of the same day.' " 

(4) I flnd that in accordance with the terms of said resolution the question 
of issuing bonds and levying a tax was submitted to the voters of Valley 
county at an élection dvûy held on the 4th day of November, 1879, which was 
a gênerai élection at wliich state and county ofllcers were voted for, the 

highest number of votes cast at such élection being ; that the ballots used 

to vote upon the matter of issuing bonds had thereon the words "For Fund- 
ing Bonds" or "Against Funding Bonds," and no other words applicable to 
the question of issuing bonds and levying a tax for the payment thereof ; that 
at such élection duly held at the several voting precincts within said Valley 
county there were cast upon the question of issuing bonds 236 ballots in ail, 
of which 227 had thereon the words "Ifor Funding Bonds" and 9 had thereon 
the words "Against Funding Bonds"; that the votes thus cast were duly 
canvassed by the proper canvassing board, and the proper abstract showing 
the resuit of the élection and vote were returned to the board of commission- 
ers of Valley county, and were made part of the public records of the county. 

(5) I flnd that on the 24th of November, 1879, a légal meeting of the board 
of commissioners of Valley county was held, at which the following resolu- 
tions were adopted and spread upon the records of the board: "Sviiereas, 
the board of county commissioners of Valley county, Neb., did on the 7th 
day of October, 1879, submit to the people of said county the question of 
raising $32,000.00 in bonds of said Valley county for the purpose of funding 
the outstanding and unpaid warrants and indebtedness of said county; and 
whereas, the officiai abstract of votes cast at the gênerai élection held in the 
said county of Valley and state of Nebraska on the 4th day of November, 
A. D. 1879, regarding said proposition, was laid before the board at a regularly 
called meeting thereof, held this 24th day of November, A. D. 1879, said 
abstract showing that two hundred and twenty-seven (227) votes were cast 
in favor of said proposition and that nine (9) votes were cast against said 
proposition, and it appearing that more than two-thirds of the votes cast were 
in favor of said proposition: Now, therefore, be it resolved, that the propo- 
sition for issuing $32,000 in bonds of said county for the purposes above 
stated be, and the same Is hereby, adopted. Resolved, that we issiie coupon 
bonds in dénominations of not less than |50.00 or more than $100.00 not ex- 
ceeding $32,000 to pay the outstanding and unpaid warrants and indebted- 
ness of said county, said bonds to be issued and sold in accordance with the 
proposition submitted to the légal electors of said county at the gênerai 
élection held on the 4th day of November, 1879, and now of record on page 
157 of Commissioner's Record. Be it further resolved, that Peter Mortensen 
be, and he is hereby, authorized to negotiate and sell the above-mentioned 
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bonds upon such terms as shall seem best, but for a sum not less than 00 cents 
on the dollar, and any and ail such sales of bonds to be subject to the ap- 
pi'oval of the county commissioners. And the said Peter Mortensen shall 
enter into bonds to render a just and true accouut of ail sales made under 
this resolution, and to reeeive % of one per cent, on the sales made as com- 
pensation for such sales." 

((i) I find that bonds in due form and to the aggregate amount of $32,000, 
with interest coupons attached, were Issued in the name and under the seal 
of Valley county under date of January 6, 1880, and placed in the hands of 
Peter Mortensen for sale on behall" of the county, and were by him sold to 
J. G. Taylor, a citizen of the state of Nebraska, residing in Omaha, for the 
priée of 92 cents on the dollar of the full value of the said bonds, and the 
proceeds were paid into the treasury of Valley county, and that wîthin two 
years from the date of the bonds tlie same were resold by said Taylor to the 
présent holders for the sum of 97 cents on the dollar of tlîe face value of said 
bonds, and that saîd pureliaser liad no actual notice of any facts aft'ecting 
the vahdity of said bonds, except such as tlie law would impart to them from 
the records of the county and the statutes of tlie state; that at the date of 
tlie bringing of this action and at the présent time the plaintiff, Hector Mc- 
Lean, owned 20 of said bonds of tlie dénomination of $500 each, and numbered 
from 22 to 41, both inclusive, and also owned the several coupons belonging 
to said bonds numbered 1.3, 14, and 15, and representing the interest coming 
due on the Ist d2iys of January in the years 189;-», 18i>4, and 1895, upon said 
bonds above named; there being GO coupons in ail, each for the sum of $35, 
and amounting in the aggregate to the sum of $2,100, exclusive of interest; 
the said coupons being now fuUy due and wholly unpaid. 

(7) I find that coupons numbered 14 and 15 belonging to bonds numbered 
from 1 to 5, inclusive, and for $1(X) each, and coupons numbered 14 and 15 
belonging to bonds 1, 2, and 3 and bonds 52 to 60, inclusive, for $500 each, 
were, wlien this suit was brought, and are now, the property of William G. 
Bail, who was, when this suit was brought, and is now, a citizen of the state 
of New York; that the coupons numbered 13, 14, and 15 belonging to bonds 
5 to 21, both inclusive, and for the sum of $500 each, and coupons numbered 
13, 14, and 15 belonging to bonds numbered 42 and 51, and for $500 each, 
were, when this suit was brought, and are now, the property of Darling 
Bros., who were, when this suit was begun, and are now, citizens of the state 
of New York; that the coupons numbered 13, 14, and 15 belonging to bonds 
numbered 6 to 20, both inclusive, and each for the sum of $100, were, when 
this suit was brought, and are now, the property of the Bradford Savings 
Bank, a corporation created under the laws of the state of Vermont; that 
coupons numbered 13, 14, and 15 belonging to bond numbered 4, for the sum 
of $500, was, when this suit was begun, and is now, the property of the Manu- 
facturers' National Bank, a coriioration created under the laws of the United 
States, located and doiug business in the state of New York. 

(8) I find that for the years of 1881 to 1892, both inclusive, the amoimt 
necessary to pay the interest accruing annually upon the $32,000 worth of 
bonds issued as aforesaid was returned by the commissioners of Valley coun- 
ty in the estimâtes furnished for the amounts to be raised by taxation each 
year; that a tax therefor was ordered, levied, and coUected, and the interest 
coupons for the twelve years named were. duly paid by the treasurer of the 
county, and the paid coupons were canceled, and were in each year allowed 
to the treasurer in settlement of his accounts by the proper auditing authority 
on belialf of the county. 

(9) I find that in the years 1893, 1894, and 1895 the county of Valley re- 
fused to pay the coupons coming due upon said bonds for thoso years, and 
the same are now wholly unpaid. 

(10) I find that the coupons for the years 1893, 1894, and 1895, owned by 
William G. Bail, Darling Bros., Bradford Savings Bank, and the Manu- 
facturers' National Bank, were transferred by delivery by the owners thereof 
to Hector McLean, the plaintiff herein, for tlie purposes of collection. 

(11) I find that in the years 1879 and 1880 there was attached to Valley 
county, for judicial élection and revenue purposes, under the provisions of 
tlie act of the leglsloture of Nebraslva dated February 4, 1875, certain un- 
organized territory, sometimes designated as Frecincts 6 and 7 and sometimes 
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as Willow Springs and Forks preclncts; that tliese precinets do not now 
form part of Valley county; tliat at the élection held November 4, 1879, when 
the proposition to issue bonds was submitted to the electors of Valley county, 
the same was not submitted to the voters llving in said attached precinets, 
to wit, Nos. 6 and 7; tliat in said precinets numbered 6 and 7 there was cast 
for the State officiais voted for at that élection 11 votes in ail; that thèse 
votes were not considered or canvassed in connection with the proposition to 
issue bonds submitted as hereinbefore stated. 

(12) I flnd that the assessment roUs or books made by the several precinct 
assessors oî Valley county, including precinets 6 and 7, came before the 
county board of equalization in due season, and action thereon was had by 
said board, and, after being corrected and equalized, the county clerk of 
Valley county in due form made ont an abstract of assessment, intended to 
show the aggregate assessment of said county; and certifled the same to the 
auditor of the state of Nebraska, the said abstract and certificate being in 
the folio wing form: 

"Abstract of Assessment in Valley County, Kebraska. for the Tear One Thousand 
Eight Hundred and Seventy-Nine. 



Number Value. 



Average 
Value. 



Whole Number of Acres, & Value of land listed In 
the County.... , , 

Total valuation of Town Lots 

Amt. of money used in Merchandizing 

Auit. of money invested in Manufaclories, including 
Buildings, Maohinery & Materials 

Number Sa Value of Horses. 

Number & Value of Mules and Asses 

Number & Value of Neat Cattle 

Number & Value of Bheep 

Number & Value of Swine 

Number & Value, Carriages, wagons & Vehlcles of 
every description 

Amt. of moneys, whetherin possession or on deposit, 
& including Bank Bills, Money, or Labor due from 
solvent debtors on contraot or in judgt. & whether 
within this State or not — 

Amt. of mortgages, public stocks, loans & other se- 
curities and accounts bearinginterest. 

Amt. stocks or shares in any Bank or Company in- 
corporated by this state or any other state or Ter- 
ritory & situated in or transacting business in this 
state, Household furniture not exempt, and includ- 
ing Gold & Silver plate, Musical Instruments, 
Watches & Jewelry 

Amt. Private Libraries for their value over hundred 
dol. AU other Personal property not enumerated & 
not exempt by law 

Number of Poils 

Number of Dogs 

Amount of Railroad Property, 

Total valuation of Property in County 



1549S0 
673 



681 

688 

190J 

54 

523 

330 



?257,565 
3,40ô 
4,157 

585 

19,338 

3,503 

20,568 

53 

509 

4,529 



1,563 

2,233 



3,959 

6,814 

1336,768 



1 66 
5 06 



38 40 

36 80 

10 77 

96 

97 

14 15 



"To F. W. Liedke, Auditor of Nebraska: I hereby certlfy that the above 
is a correct abstract of the assessment roUs, made and filed in my office by 
W. H. Rood, S. A. Stacy, J. F. Chubbuck, A. Fradenburgh, J. L. Coon, C. H. 
Lawrence, James Barr, and A. Ward, precinct assessors for Valley county, 
state of Nebraska. 

"Witness my officiai signature, and the seal of said county, this second 
day of May, A. D. 1879. 

I County Seal. ) "H. A. Babcock, 

•] Nebraska, Valley l "Clerk of Valley Couuty, 

( County. ) "Nebraska." 
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(12%) I find that in the years 1879 and 1880 there were no railroads or rail- 
road property in Valley county, hence no addition to the assessment as above 
certified was made by the state board, and the taxes, state and county, as- 
sessed and levied for the year 1879 were so assessed aud levied for that 
county upon the basis of the above abstract, showing $320,768 to be total 
valuation in the county. 

(13) I find that the books used by the district or precinct assessors of Val- 
ley county for the year 1879, leavlng out those containing the assessments 
for precincts 6 and 7, which enibraced the unorganized territory attached to 
Valley county, show that the total assessment for Valley county proper, as 
equalized by the county board for the year 1879, was the sum of $279,349; 
that is to say, that the footings now found recorded in said several books, 
if added together, will make said sum of $279,349. 

(14) I find that there are errors in some of the figures in said assessore' 
books, which, if now corrected, would reduce the total aggregate of the as- 
sessed values shown upon said books, to a sum somewhat less than that of 
$279,349. 

(15) I flnd that at the time the proposition to issue bonds to the amount of 
$32,000 was submitted to the voters of Valley county at the élection held In 
November, 1879, and in January, 1880, when the bonds were in fact issued 
and sold, there were outstanding and unpaid bonds issued by the said county 
of Valley to the aggregate amount of $(i,000, the same having been issued as 
bridge bonds, and for works of internai Improvemeuts; and that said bonds 
hâve, since January, 1880, been put into judgment against said county of 
Valley. 

(16) I find that ail of the warrants and indebtedness for the funding of 
which the $32,000 of bonds were voted and issued accrued and came into ex- 
istence against Valley county after the Ist day of November, 1875. 

(17) I find that the bonds issued under date of January 6, 1880, by the de- 
fendant county were each of the form and contained the récitals set forth in 
the copies thereof attached to the pétition in this case flled. 

(18) I find that none of thèse bonds were ever registered with or by the 
auditor of the state of Nebraska; that after the sale thereof, a portion there- 
of, amounting to about $10,000, were offered for registratlon, but the state 
auditor refused to register the same. 

C. G. Flansburg, H. H. Babcock, and Babcock & Babcock, for 
plaintifif. 

C. H. Munn, Burr & Burr, Cléments Bros., and Coffin & Stone, for 
défendant. 

SHIEAS, District Judge (after stating the facts). On behalf 
of the défendant, exception is taken to the jurisdiction of the court 
on the gi'ound that the plaiiitiff holds title to the coupons sued on 
and the bonds to which they belong by transfer from the original 
purchaser, J. G. Taylor, wlio, being a citizen of the state of Ne- 
braska, conld not maintain an action thereon in that court. As 
the bonds and coupons are made by a corporation, they come within 
the exception to the usual rule that an assignée or transférer of a 
promissory note or other chose in action cannot maintain an action 
in the fédéral court unless the court would hâve jurisdiction in case 
the suit was in the name of the original owner of the chose in ac- 
tion. As it appears from the évidence that the plaintiff is the 
owner in his own right of coupons amounting to $2,100 of those 
sued on, it follows that the court has jurisdiction of the case. On 
behalf of the défendant it is sought to show that the canvass of the 
vote upon the question of the issuance of the bonds was incorrect, 
but I hold that the purchaser of the bonds had the right to rely 
upon the canvass and return made by the officiai canvassers, which 
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shoAved that the proposition to issue bonds in the sùm of $32,000 
had been carried in the affirmative by far more tlian a two-thirds 
majority pf the votes cast upon that question. 

I also hold that the purchasers of the bonds, in determining or 
ascertaining whether the aggregate issue of bonds exceeded the 
statutory limit, were not required to go to the boolcs of the several 
precinct assessors to détermine from them the amount of the as- 
sessable property of the county, but such purchasers vs^ere jùsti- 
fled in relying upon; the amount of the assessment as flnally es- 
tablished by tlie board of equalization, and certifled by the county 
clerli to the auditor of the state, which showed the valuation of 
the county to be $326,768. 

I also hold that ih January, 1880, when the bonds in question 
were issued, the county had the ppwer to issue funding bonds under 
the provisions of the acts of tlie législature of 1877 and 1879 to 
an amodnt not exceeding 10 per cent, of the assessed valuation of 
the cOuçty,. to pay the butstanding and unpaid warrants and in- 
debtedness of the coupty, aiid that an issue of bonds for that pur- 
pose not exceeding 10 per cent, ofthe assessed valuation of the 
county ^ould not be invalidated because the county had previously 
issueçl bonds in aid of worksbf 'internai improvement, thus making 
the total issue of bonds in excess of 10 per cent, of the assessed 
valuation of the county!. Since the amendment of 1883 and the 
ruling thereon by the suprême court of Nebraska in State v. Bab- 
cock, 18 î^eb. 141, 24 W. W. 556, rendered at the July term, 1885, 
the power of the county may hayé Isecome limited to a total issue 
of bonds not exceeding 10 per cent, upon the assessed valuation; 
but in January, 1880, there had been no such ruling of the su- 
prême céurt, and, so far as I am now advised, the suprême court 
of the state has never held that previous to the amendment of 1883 
the power of the county to issue bonds had been exhausted when 
the total issue for ail purposes reached 10 per cent, upon the as- 
sessment of the county. In January, 1880, therefore, there was 
ho express statutory déclaration that the power to issue bonds 
was litQited to 10 per cent, upon the assessed valuation in the ag- 
gregate, and there was ho^ décision to that efifect by the suprême 
court. There was a stâtute which expressly authorized the issu- 
ance of bonds to fund the outstanding and unpaid warrants and in- 
debtedness of the county, with a limitation that bonds should not 
be isshëd to an amount exceeding 10 per cent, upon the assessed 
valuation of the county. The county authorities construed this 
limitation to apply only to bonds issued under the provisions of 
the statute as it there existed; and under this construction théy 
submitted to the electors of the county the question whether bonds 
to an amount substantially equal to 10 per cent, of the assessed 
valuation shoûM^ be issued to fimd the warrants and other indebt- 
edness of the county, and the proposition was carried by a large 
majority of the votes cast. Under thèse circumstances, and in 
View of the fact that it is at least an open question whether the 
10 per cent, limitation f ound in the acts of 1877 and 1879 should be 
held to apply to or include any bonds except those issued under 
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the provisions of those acts, this court is not justifled in holding 
that the bonds issued in pursuance of the vote of the people of the 
county at the élection of November, 1879, are void in the hands of 
innocent holders, by reason of a veant of power to issue the same. 
I therefore hold that the plaintifif is entitled to judgment for the 
sum of $2,100, with légal interest thereon from the date of the ma- 
turity of the coupons owned by plaintiff up to date of entry of 
judgment. 

I further hold that under the provisions of the statute of Ne- 
braska actions must be brought in the name of the real party in 
interest, and therefore in this action plaintifif cannot recover upon 
the coupons belonging to William G. Bail, Darling Bros., the Brad- 
ford Savings Bank, and the Manufacturers' National Bank. The 
action upon the coupons owned by thèse parties must be dismissed, 
without préjudice. 



STANDARD OIL CO. OF KY. v. HAWKINS. 

(Circuit Court of Appeals, Seventli Circuit. June 2, 180C.) 

No. 240. 

1. Election dp Remédies — Mistakb — Relief. 

When a party wlio has a choice of two remédies pursues one of them 
under the mistaken impression that the law affords him no otlier, and in 
ignorance of the existence of the other and more advantageous remedy, 
equity, in the absence of injury to others, or of facts creating an estoppel, 
may relieve him from the apparent élection made under such mistake, 
and permit him to pursue the more advantageous remedy. 

a. FoLLOwiNO Trust Funds. 

When funds, of which a party is entitled to claim restitution, hâve come 
to the hands of a trustée, or of a receiver or other olBcer of a court, and 
hâve been distributed by him, so that they cannot be reclaimed in specie, 
the party entitled to the same may demand restitution out of any other 
funds comlng to the hands of such trustée or officer, when other parties 
wlll not be prejudiced thereby. 

3. Same. 

On the day when a national bank ceased business, and at a time when 
the officers of the bank knew it to be hopelessly insolvent, complainant 
deposited in the bank certain funds, whlch afterwards came to the pos- 
session of the receiver of the bank appointed by the comptroUer of the 
currency. Some time after the appointment of the receiver, complainant 
filed with him a claim for the amount of its deposit, as an unpreferred 
claim. This was allowed, a eertiflcate of proof issued to complainant, and 
the varlous appropriate entries made in the books of the receiver, and of 
the departmental officers at Washington. Out of assets of the bank col- 
lected by the receiver, a divldend was declared, and a check for its share 
tendered to complainant. It then consulted counsel, and, learning for 
the flrst time that it might hâve reclaimed its deposit as fraudulently 
received, it declined the check, tendered back the eertiflcate of proof, and 
flled its bill to set aside Its apparent élection and reclaim the amount of 
the deposit; alleglng that, although the actual funds deposited had been 
distributed, other assets of the bank held by the receiver would more 
than suffice to repay the amount. Held, that complainant should be re- 
lieved from its élection, and allowed to reclaim the amount of the deposit. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 
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The appellant filed its bill in the court below in substance eharging that 
on tlie 24th day of July, 1893, the Indianapolis National Bank was utterly 
and hopelessly Insolvent, and unable to continue its business longer for a 
single day, whlch was well known to the président, who had the absolute 
control and management of the bank, and who was présent at the bank on 
that day, watching its opération. On that day, and within less thau five 
minutes of the hour at which the bank closed its doors for the day, the ap- 
pellant, in ignorance of the Insolvent condition of the bank, and believing It 
to be solvent, deposited in the bank the sum of $1,746.71, of which amouut 
the sum of $16.58 was in money, the sum of $229.86 was in a check upon the 
Indianapolis National Bank, and the remainder of the deposit consisted of 
varlous checks and drafts upon otlier banks in the city of Indianapolis or 
elsewhere, post-office monej^ orders, postal notes, and express money orders. 
The total amount of the deposit was credlted to the appellant's account in its 
bank book, and upon the books of the bank. The bank closed its doors at 
H o'elock in the afternoon of that day, and uever thereafter opened tliem for 
business, but, after the closing of the bank and on that day, paid out large 
sums of money to various depositors who had knowledge of its insolvent 
condition, thus wrongfuUy, it Is alleged, glvlng préférence to such depositors, 
so that the appellant is unable to trace the cash it deposited into the hands 
of the receiver thereafter appointed. But the drafts and checks drawn upon 
other banlvs in the city of Indianapolis, and the money orders, postal notes, 
etc., deposited by the appellant, were on the next day, by a clerk formerly 
serving the bank, coUected, and the proceeds held in possession of the bank 
imtil possession was taken by an examiner of national banks, who, acting 
under the authority of the comptroller of the currency, took possession. The 
checks and drafts upon outside banks were on the 24th of July, 1893, after 
the close of business hours, transmitted by the bank to other banks for col- 
lection and remittanee, and in due course of business the proceeds were col- 
lected and received, either by the bank examiner at the time in charge of the 
Indianapolis Banlt, or by the receiver thereof subsequently appointed. In 
August, 1893, the appellee was by the comptroller of the currency appointed 
receiver of the bank, and received from the bank examiner in possession 
of the bank the proceeds of the collections made upon the checks and drafts 
deposited by the appellant on the 24th of July, 1893. On the 12th of October, 
1893, the appellant filed its verifled pétition or claim with the receivers for 
$2,782.45, which amount included the total amount of the deposit of the 24th 
of July. The bill states that a copy of this pétition and claim is auuexed to 
the bill as an exhibit. The prlnted record, however, does not contain it. 
It would seem to hâve been the usual claim of a créditer asserting an un- 
preferred claim. As such, the receiver accepted the claim as true, and al- 
lowed it, and so entered it upon his record, and thereupon issued to the 
complainant the certiflcate of the proof of such claim, upon tlie form and 
in the manner prescribed by the comptroller of the currency, and reported 
hls doings in the matter to the comptroller of the currency, who also approved 
of the claim, and entered it upon his books and records, and allowed the same 
as an unpreferred claim. On the 31st of December, 1893, the receiver pre- 
pared a schedule of ail unpreferred claims theretofore proven, being 1,715 
in number, and amounting in the aggregate to $981,755.82, and forwarded a 
copy thereof to the comptroller of the currency. Prier to that date the re- 
ceiver had also forwarded to the assistant treasurer of the United States 
more than the sum of $245,000 reallzed bj^ him out of the assets of the bank, 
retaining only the sum of $500. The comptroller of the currency declared 
a dlvldend of 25 per cent, to the holders of the claims so approved, which ac- 
tion was based upon the facts and statements herein stated and referred to; 
and the receiver thereupon prepared checks for the several holders of the 
claims so approved,' for the dividend declared, including a check to the com- 
plainant for $695.51, being the dividend of 25 per cent, upon this claim so 
prôvén. , Such checks were forwarded by him to the comptroller of the cur- 
rency, Who signed the same, and entered éàch check upon his boolis, and fur- 
nlshed a cbpy of the list to the treasurer of the United States, which was 
entered upon his books, and upon the books of the assistant treasurer of the 
United étates, after which the comptroller returned such checks to the re- 
ceiver for delivery to the payées. Under the System of accounts kept by 
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the treasurer of the United States and the comptroUer of the currency, the 
recelver's books must and do show the several clalms proven, the owners 
thereof, and the amount of the dividend olaimed; and the books of the as- 
sistant treasurer must and do show the name of each claim, tlie amount of 
each claim approved, and ail such books exhibit the appellant's claim as 
stated. The receiver tendered to the appellant the check for $695.51, which 
was declined. The complainant charges that when it flled its claim with the 
receiver "it had no knowledge that it had the right, under the law, to demand 
the proceeds of said check, drafts, money orders, and notes thus having corne 
Into the hands of the receiver, but supposed and understood that its only 
right, under the law, was to prove its entire claim against tlie receiver, and 
to share pro rata in tlie distribution of the funds which might corne into the 
hands of the receiver to be distributed to the gênerai creditors of said Indian- 
apolis National Bank" ; that the proof of claim was prepared by the receiver 
upon the forms fumished by the comptroUer of the currency, aud the appel- 
lant executed proof of the claim at the request of the receiver that it should 
do so, and "relying upon its belief tiiat said receiver then held ail of sueh 
fund simply as trustée for ail persons according to their rigiits, and would 
discharge them accordingly." The bill further charges that the appellant 
was ignorant and did not suppose it had tlie right to claim the entire pro- 
ceeds of the drafts and checks, money orders, and postal notes until after the 
décision of the circuit court of tlie United States for the district of Indiana 
in the case of Wasson v. Hawklns (rendered Jan. 5, 1894) 59 Ped. 233, when 
it at once stated the faets to its counsel, by whom it was advised tliat, if it 
had taken the necessary steps at the proper time, it could hâve claimed the 
entire proceeds of the dratt; that counsel declined to give an opinion forth- 
with whether its conduct in proving its claim would preclude its then making 
a claim for the fuU amount of said proceeds. It tlien directed its counsel to 
examine and advise with respect to the law in that regard. Immedlately 
thereafter its counsel communicated the fact of their employment, and of 
their engagement in examining the question, to the receiver, stating that, if 
they eoneluded that such course weve open to the appellant, they would flle 
a bill to accomplish the purpose; that having eoneluded such examiuation 
a few days before the filing of this bill, on the 19th day of Jlarch, 1S94, the 
appellant flled its bill in the court below, having tendered baek to the receiver 
the certiflcate of the proof of its claim, and having requested the receiver 
to permit it to withdraw the claim filed, and to flle an amended claim, ex- 
cludlng therefrom the proceeds of the draft, checks, money orders, and postal 
notes which had come to the hand of the receiver. The bill further charges 
that the receiver has assets in his hands, belonging to the bank. out of which 
he will realize moneys largely in excess of the amount required to pay the 
proceeds of the varions instruments deposited; that the labor imposed upon 
the various oflîcials by the présentation of the claim, and by its withdrawal 
and the substitution of an amended claim, had been and would be insignifl- 
cant. A demurrer to the bill was sustained, and the bill was dismissed for 
want of equity. This appeal is brought to review the ruling of the court 
below. 

Chas. W. Smith, for appelhint. 
John W. Kern, for appellee. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts). At the argu- 
ment the question was urged to our attention whether, and under 
what circumstances, a court of equity would relieve from mistake 
of law, or from pure ignorance of the law. This vexed question 
has frequently been considered by the various courts, and it can- 
not be said that they are by any means at agreement upon the sub- 
ject. The matter has been somewhat considered by the suprême 
court in Elliott v. Sackett, 108 U. S. 132, 142, 2 Sup. Ct. 375; Thomp- 
son V. Insurance Co., 136 U. S. 287, 296, 10 Sup. Ct. 1019; Gris- 
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wold T. Hazard, 141 U. S. 260, 264, 11 Sup. Ct. 972, 999. Thèse 
causes, perhaps, cannot properly be said to hâve turned upon mère 
mistake or ignorance of the law, pure and simple. We do not 
deem a solution of the question essential to the décision of the 
case in hand. The proceeds of the paper, deposited under circum- 
stances rendering its receipt by the bank a fraud, came to the pos- 
session of the receiver of the bank, and went to swell the fund 
in his hands. The appèllant had an élection of remédies. It 
might pursue the moneys in the hand of the receiver realized from 
the securities se fraudulently obtained by the bank (Railway Oo. v. 
Johnston, 133 U. S. 566, 10 Sup. Ct. 390), or it might treat the bank 
as a debtor for the amount. It proved its claim as a gênerai créd- 
iter, treating the bank as its debtor. This was done, it is alleged, 
in ignorance that it had the right to pursue the proceeds, and upon 
the supposition that it could only share pro rata with the other 
creditors. The question is, therefore, whether, and under what 
circumstances, a party may be relieved from an ill-advised élection 
of a remedy, when the élection was made in ignorance that a bet- 
ter remedy was permitted by the law. It is one thing whether a 
contract will be reformed because entered into through ignorance 
and mistake of the law by one party, and quite another and dif- 
férent thing whether one may be relieved from an improvident 
élection of a remedy occurring through his ignorance of possessing 
a better remedy. "Election," says Dyer, "is the internai, free, and 
spontaneous séparation of one thing from another, existing in the 
mind and will." 3 Dyer, 281. That designed sélection cannot oc- 
cur if the party be ignorant of his rights. He cannot deliberately 
sélect one of two or more remédies if he know of but one to which 
he is entitled. Therefore it is, as stated by Kerr, that "an élec- 
tion made by a party under a mistake of facts, or a misconception 
as to his rights, is not binding in equity. In order to constitute 
a valid élection, the act must be done with a full knowledge of the 
circumstances of the case, and the right to which the person put 
to his élection was entitled." Kerr, Fraud & M. (Am. Ed., Notes 
by Bump) 453. Of course, the assertion by the appèllant of a gên- 
erai claim against the bank was, in a sensé, inconsistent with its 
assertion of right to pursue the proceeds of the drafts; and it can- 
not be allowed to shift its position, if the change would impose 
détriment, in a légal sensé, upon the opposing party. It would 
then be estopped by its conduct. But if there be no estoppel, if 
no injury has resulted from the remedy pursued, to deny one the 
right to change position would be to say that a litigant must in 
the first instance, and at his péril, elect his remedy, and that he 
may thereafter pursue no other, although the law afifords him a 
better one, which, through ignorance or misconception, he had 
failed to adopt, notwithstanding his opponent has suffered no dét- 
riment from the mistaken course pursued. We do not understand 
the law to justify so harsh a rule. If the appèllant, in ignorance 
of its légal rights, believed that no other course was available than 
to prove its debt as a gênerai creditor; that it had no right, be- 
cause of the fraud of the bank, to retake from the receiver the 
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proceeds of the paper tortiously obtained by the bank, the avails 
of which had corne into possession of the receiver, — -and in such 
belief proved its daim as a gênerai creditor, equity ought to per- 
mit the withdrawal of such elaim, and the pursuit of an appro- 
priate remedy, adéquate under the circumstances, to restore its 
property, unless the action of the appellant has wrought a change 
in the position of affairs, worldng légal détriment, that would ren- 
der it inéquitable for the appellant to pursue now a différent 
course. We understand this to be the rule established, whether 
the mistake may be deemed a mistake of law or a mistake of fact. 
Pom. Eq. Jur. § 512; Wells v. Robinson, 13 Cal. 134; Ward v. 
Ward, 134 111. 417, 25 N. E. 1012; Becker v. Walworth, 45 OMo 
St. 173, 12 N. E. 1; Johnson-Brinkman Commission Co. v. Central 
Bank of .Kansas City, 116 Mo. 558, 22 S. W. 813; Nysewander v. 
Lowman, 124 Ind. 584, 24 N. E. 355; In re Woodburn's Estate, 
Appeal of McMannis, 138 Pa. St. 606, 21 Atl. 16; Macknet v. Mack- 
net, 29 N. J. Eq. 54; Dunham v. Ewen (N. J. Ch.) 15 Atl. 245. 

We are of opinion that the facts charged in the bill to be relied 
upon by the receirer to create an estoppel are not such as work ^a 
légal détriment to the rights of the creditors. So far as respects 
the mère matter of change in the books which would be necessi- 
tated, that is not a matter of moment, in this connection. If somè 
labor will thereby be imposed, in the correction of the accounts, it 
is inconsequential and ought not to be permitted to prevent the 
équitable relief soùght, if the appellant be otherwise entitled. 

The f und for the creditors was increased , by the aniount of the 
proceeds of the securities tortiously obtained from the appellant. 
This fund was distributed in dividende to the creditors, and, it 
would seem, about the time the appellant was advised of its right 
to pursue the proceeds of the securities, and declined to accept its 
proportionate shàre. The fact of such distribution is urged as a 
suiHcient reason to deny the relief sought. It doubtless would 
hâve that effect if no assets yet remained. The bill, however, 
charges that the receiver has in possession assets of the bank from 
which he will realize moneys largely in excess of the proceeds of 
the paper wrongfully obtained by the bank from the appellant, and 
which went to swell the fund distributed among the creditors. In 
such case equity should compel restitution of that which has been 
diverted, and, being unable to lay hold of the spécifie moneys im- 
properly received, will seek to make restitution out of the assets 
which remain. The receiver is a trustée holding thèse funds for 
distribution among the creditors of the bank according to their 
respective rights. He is an officer of the law. Equity will not per- 
mit a trustée to avail himself, as against a cestui que trust, of a 
mistake of law on the part of the latter, when it is possible to cor- 
rect the error without injury to the trust estate. Hère, it is true, 
the spécifie money of the appellant is no longer in the hands of the 
receiver. It has been distributed by him, in the proper discharge 
of his duty, among the creditors; but as the property of the ap- 
pellant was erroneously, although through no fault of the receiver, 
appropriated to the beneflt of the gênerai creditors, there is nç 
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injustice in a restoration, if assets remain out of whicli indemni- 
fication can be had. Tlie gênerai créditer will receive not a penny 
less than is liis due. The appellant, if the remaining assets prove 
suflQcient and availing, will receive that to whicli it is entitled, and 
no more. Tliere has been an erroneous diversion of the fund, — 
caused, it is true, by the act of the appellant. If légal injury has 
resulted from the act, the appellant cannot be afforded relief; but 
it has not so resulted, and the gênerai créditer will, by the granting 
of relief to appellant, be put in no worse plight than before the 
act. Restoration for diversion of funds, whether from design or 
through mère error, is not to be denied unlesa the diversion has 
occurred through the wrong or error of the party seeking restor- 
ation, and when, in the case of error, there has been wrought légal 
détriment to the opposing right. This is certainly true with re- 
spect to trustées and ofiicers of the law, who are not permitted to 
assert a mère mistake of law as an excuse for the déniai of jus- 
tice, and who are required to act as any high-minded man would 
act under the like circumstances. In Ex parte James, In re Con- 
don, 9 Ch. App. 609, a créditer had obtained judgment, and issued 
exécution, which was levied by the sheriflf upon certain personal 
property of the défendant, and upon its sale the proceeds were 
paid to the judgment créditer. Thereafter, the debter being adju- 
dicated a bankrupt, the assignée demanded the proceeds of the 
sale. The judgment créditer, supposing the assignée entitled there- 
to, paid over the same to him. Being afterwards advised thàt he 
had a right to retain the money, the créditer filed a pétition against 
the trustée for restoration, and restoration was decreed. The 
court observed — 

"That a trustée In bankruptcy is an offlcer of the court. He has Inquisltorial 
powers given him by the court, and the court regards hltn as its ottieer, and lie 
Is to hold money in hls hands upon trust for its équitable distribution among 
creditors. The court, then, flnding that he has money in his hands which, in 
equity, belongs to some one else, ought to set an example to the world, by 
paying it to the person really entitled to it. In my opinion, a court of bank- 
ruptcy ought to be as honest as other people." 

It is true that in this case the moneys still remained in the hands 
of the trustée, but in the subséquent case of Ex parte Simmonds, 16 
Q. B. Div. 308, a case was presented where the moneys received by 
a trustée through a mistake of law had been actually distributed 
among the creditors. The court approved of the décision referred 
to. Lord Esher, M. R., observing: 

"If money has, by mistake of law, come into the hands of the oflicer of a 
court of common law, the court will order him to repay it as soon as the mis- 
take is dlscovered. Of course, as between litigant parties, even a court ot 
equity would not prevent a litigant from dolng a shabby thing. But I cannot 
help thinking that if money had come into the hands of a receiver appointed 
by a court of equity, through a mistake of law, the court would, wuen the 
mistake was discovered, order him to repay it." 

And with respect to the fact that the money had been distributed 
he remarked: 

"Though the money has been dividea among the creditors, the court sees that 
other moneys which would be applicable to the payment of dividends to the 
creditors are now to come into the hands of the trustée, and It has been. 
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sliown that no injury will be done to any one by ordering the trustée to apply 
tliis money which is coming to him to replace the other money whlch was 
pald by him In error. I think it is rigtit that it should be so applied." 

And Cotton, J., said upon the same point: 

"But in my opinion we must regard the funds available for distribution 
among the creditors under a banliruptcy or liquidation as one entire fund; and, 
if that fund bas been orroneously incrfased, I think it is a just extension of 
Ex parte James to say that out of any moneys which may hereaf ter be in the 
bands of the trustée, and applicable to the payment of dividends to the 
creditors, the amount which has corne into bis hands by mistake ought to be 
repaid." 

And Lindley, J., observes: 

"What is there unjust in saying that no money shall go to theni (the gênerai 
creditors) until the same has been repaid to the original ownerV" 

In the case of Dixon v. Brown, 32 Ch. Div. 597, a testator de- 
vised real estate to his nine children, as tenants in common, with 
power to three of them to sell the whole, to avoid the diffieulties 
of partition. W., one of the three, effected sales under the power, 
retaining more than his share of the purehase money, and went into 
liquidation. Purther sales were effected, and out of the proceeds 
a further sum was paid to W.'s trustée in liquidation, in respect of, 
and in excess of, his share. It was held that ail of the purehase 
moneys received by the trustée were impressed with a trust, un- 
der the law, and that W.'s équitable interest therein was liable to 
recoup the other beneflciaries, and, this being so, that the pay- 
ment to his trustée in liquidation was made in mistake of law, and 
must be refunded by the trustée. The court referred to the cases 
of Ex parte James, In re Condon, and Ex parte Simmonds, and by 
Kay, J., says : 

"ïhe judges in those cases treat the assignée or trustée in bankruptcy as 
being an offlcer of tlie court, and lay down the rule that money paid to him 
in mistake of law must be repaid by him; and even if he has spent the actual 
money he will be ordered, according to the latter of those décisions, to recoup 
the parties entitled to that money out of other of the bankrupt's assets coming 
into his hands afterward. That, as Lord Justice James said in the earlier of 
those cases, is because the court of bankruptcy, in dealing with its own o(- 
licers, thinks it right to be perfectly fair, and not to regard the technical rule, 
which is scarcely honest in some cases. 1 am not exercising the jurisdiction 
of the court of bankruptcy, but the question is submitted to this court, and 
I bave no doubt or hésitation in saying that a court of the chancery division 
does not consider itself bound to act upon principles less honest than the court 
of bankruptcy." 

The principles upon which courts of equity act with référence to 
following property is well stated by Mr. Justice Bradley in Preling- 
huysen v. Nugent, 36 Fed. 229, 239, and his language is quoted with 
approval in Peters v. Bain, 133 U. S. 670, 693, 10 Sup. Ct. 354: 

"Formerly," says Mr. Justice Bradley, "the équitable right of followiug 
misapplied money or other property into the hands of parties receiving it 
depended upon the ability of identifying it; the equity attaching only to the 
very jjroperty misapplied. This right was flrst extended to the proceeds of 
tlie property, namely, to that which was procured in place of it, by exchange, 
purehase, or sale; but if it became confused with other property of the same 
kind, so as not to be distinguLshable, without any fault on the part of the 
possessor, the equity was lost. Finally, however, it has been held as the better 
v.74F.no.3— 26 
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doctrine that confusion does not destroy tlie equity entirely, but couverts It 
into a cliarge upon tlie entire mass, glving to tlie party injured by ttie unlawtul 
diversion a priority of rigtit over tlie otlier credltors of the possessor." 

The like doctrine is held in National Bank v. Insurance Co., 104 
U. S. 54, 68, and Peters v. Bain, 133 U. S. 670, 10 Sup. Ct. 354. 

We hâve examined numerous cases in which the doctrine has 
been considered and applied, notably Thompson's Appeal, 22 Pa. 
St. 16; Columbian Banli's Estate, 147 Pa. St. 440, 23 Atl. 625, 626, 
628; Freiberg v. Stoddard, 161 Pa. St. 259. 28 Atl. 1111; Neely 
V. Kood, 54 Mich. 134, 19 N. W. 920; Sherwood v. Bank, 94 Mich. 78, 
53 N. W. 923; In re Waterbury's Pétition, Id.; Englar t. Offutt, 
70 Md. 78, 16 Atl. 497; Little v. Chadwick, loi Mass. 109, 23 N. 
E. 1005; Silk Co. v. Flanders, 87 Wis. 237, 58 N. W. 383; Ford 
V. Bank, 87 Wis. 363, 58 N. W. 766; and Burnham v. Barth, 89 
Wis. 362, 62 N. W. 96^ In ail thèse cases the trust fund did not 
come into the possession of the trustée, or the party from whom 
it was sought to be recovered. They were therefore rightly de- 
cided. But the argument of the opinions in some of them fails to 
recognize the modem doctrine as stated by Mr. Justice Bradley. 
The case of Englar t. Offutt contains a well-reasoned discussion 
of the question, and in line with the conclusion reached by Mr. 
Justice Bradley. The suprême court of Ehode Island, in Slater v. 
Oriental Mills (decided in 1893) 27 Atl. 443, sustains the position 
hère asserted, and concèdes the right to relief where funds re- 
main in the estate which go to swell the assets. The court ob- 
served : 

"Tlie rule is clear that one has an équitable rlght to t'oUow and reclaim his 
pi'operty vchich has been wrongfully appropriated by another, so long as he can 
tiud the property, or its substantial équivalent, if its form has been changed, 
upon the ground that such property in différent t'orm is impressed vi'ith a 
trust in favor of the ownér. If the trustée has mingled it with his own, he 
will be deemed to hâve used his own; rather than other's, and so to leave the 
remainder under the trust; and that is a sutticient Identitication for the 
owner." 

Hère the receiver is an oflficer of the law, having the assets m 
custodia legis. He has no interest in the fund, save to see that 
it shall be distributed aniông those entitled to it according to the 
highest principles of honesty and of equity. The assets of the bank 
received by him are, with respect to the question in hand, to b.e 
treated as an entirety. Those assets hâve been swelled by the 
property of the appellant wrongfuUy obtained by the bank, and 
which went into the possession of the receivers. , That in the pay- 
ment of dividends he has disbursed the actual money so received 
can make no différence, so long as assets remain out of which res- 
titution can be made. The creditors hâve received that to which 
they were not entitled, and that which belonged to the appellant. 
If restitution be made out of the assets still remaining, the cred- 
itors will reçoive no less than that to which they were originally 
entitled, and the appellant will only receive that which was its 
due. To compass such a resuit is the highest equity, since other- 
wise the appellant will be deprived of its own, and the gênerai 
creditors will receive that to which they hâve no right. The de- 
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crée sustaining the demurrer and dismissing the bill for want of 
equity will be reversed, and the cause remanded for further pro- 
ceedings according to law. 



McDOWELL y. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. May 5, 1890.) 

No. 82. 

1. District Judgbs— Appointment for Another District — De Facto Judge. 
A district judge, acting in anotlier district, in whicti the otflce of judge 
is vacant, by virtue of an appoiutment. regular on its face, made by the 
circuit judge, Is an officer de facto; and bis orders coutinulng the term 
from day to day cannot be questloned, on the ground that a circuit judga 
bas no power to make such an appointment when the office is vacant. 
Declded by suprême court in answer to question certifled. 16 Sup. Ct. 111. 

3. Same — Récitals in BiI/L of Exceptions. 

The fact that, in the récital of the proceedings in the bill of exceptions, 
the term was wrengly spolien of as a spécial term, was immaterlal, in 
the face of a statement that the regular term was open and continued 
from day to day until after the proceedings complalned of had taken place, 
Decided by suprême court In answer to question certified. 16 Sup. Ct. 111. 

3. Matbriality of Evidence — Déclarations of Wife — Impkaching Testi- 

MONY. 

A witness who testifled that he had done a particular act was asked, 
on cross-examination, whether at a particular time and place he had not 
sald that he had not done it. After answerlng this question, he was 
asked if, on the same occasion, his wlfe had not stated that he had not 
done it. Held, that this question was properly excluded, since his failure 
to do the act could not be proved, as an independent fact, by the wife's 
déclarations; and that, if the intention was to contradict the witness, 
or lay the foundation for impeaching his testimony, the court should 
hâve been dlstinctly so informed. 

In Error to the District Court of the United States for the Dis- 
trict of South Carolina. 

This was an indictment against A. F. McDowell for making, as 
postmaster at Walker, S. G., a false return to the auditor of the 
post-oflBce department for the purpose of fraudulently increasing 
his compensation. Défendant was convicted in the district court, 
and brought the cause to this court on writ of error. 

Stanyarne Wilson, for plaintiff in error. 

Wm. Perry Murphy, for défendant in error. 

Before FULLER, Chief Justice, and GOFF, Circuit Judge. 

GOFF, Circuit Judge. This case cornes to us on writ of error 
to the district court of the United States for the district of South 
Carolina. After it was submitted, on considération of the record 
and briefs, we were of opinion that the principal point raised was 
of such gênerai importance that it was désirable to obtain the in- 
struction of the suprême court for its proper décision, and we 
therefore certifled to that court the two questions hereinafter set 
forth. On the 18th day of November, 1895, that court answered 
the flrst question propounded to it in the affirmative, and deemed 
it unnecessary, because of said answer, to consider the second. 
The case is reported in 159 U. S. 596, 16 Sup. Ct. 111, from which 
the following statement of it is quoted: 
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"The faets, as stated, are that a yacancy existed in the office of district 
.iTidge of the United States for the district of South Oarolina, from January 
1, 1894, to February 12, ISiM. The regular terms of the district court for the 
Western district were flxed by law to be held at Greenville on the iîrst Mon- 
days of February and August (Act April 26, 1890, c. 1C5; 26 Stat. 71), and 
the flrst Monday of February, 1894, fell on the 5th day of the month. On 
January 30, 1894, tlie following order, made by Hon. Charles H. Simonton, 
one of the circuit judges of the circuit, was duly tlled in the clerlj's oiiice: 

" 'It appearing to me, by the certiflcate of the clerlt, under tlie seal of the 
court, this day filed, that there is such an accumulation of business and 
urgency for the transaction thereof in the district court for the Western 
district of this state, and that the public interests require the désignation 
and appointment of a district judge within this circuit to hold the regular 
term of this court beginning on the flrst Monday of Februaiy, 1894, at Green- 
ville, South Carolina: Now, therefore, in considération of the premises, and 
on motion of the United States attorney, I do hereby designate and appoint 
the Honorable Augustus S. Seymour, judge of the district court of the United 
States for the Eastern district of North Carolina, the same being in the 
Fourth circuit, to hold and préside over the said term of court, and to hâve 
and to exercise, within the Western district of South Carolina, the same pow- 
ers that are vested in the judge of the said district.' 

"In pursuance of this order, Judge Seymour held and presided over the 
regular term of the district court for that district, from February 5th to 
February 12th, on vchich day Hon. William H. Brawley, appointed and duly 
commissioned as district judge, qualified and entered upou the disebarge of 
his officiai duties, and held and presided at the term from that day until the 
conclusion of the proceedings in this case. On February 16th an indictment 
was returned into the court against A. F. McDoweU, the plaintlfÊ in error. 
Upon this indictment McDowell was tried February 21st and 22d, and a ver- 
dict of guilty returned. A motion for a new trial was overruled Februaiy 
23d. Thereupon, and before sentence, McDowell made a motion in arrest of 
judgment, on the ground that the indictment had been found, and the subsé- 
quent proceedings had thereon, at what was an unlawful term of court, and 
that such indictment and subséquent proceedings were consequently void. 
This motion was overruled, and sentence pronounced upon the verdict. 
The making of the motion in arrest and its disposition appear in the record 
in a bill of exceptions, wliich refers to the indictment as found by 'tlie grand 
jury impaneled at the spécial February term of said court, at Greenville, 
at the district aforesaid.' And the statement of the matter upon wliicù the 
motion in arrest was founded commences: 'At the opening of the spécial 
February term, 1894, of said court, that being the term at which said indict- 
ment was found,' but the record nowhere diseloses the calling of any spécial 
term as such. Upon tliese facts the court of appeals certifled thèse questions: 

" '(1) Whether plaintifC in error was indicteid, convicted, and sentenced at 
a lawful term of the district court for the district of South Carolina, and the 
Western district thereof, sitting at Greenville, as set forth in this certiflcate. 

" '(2) Whether the question as to the validity of the indictment and the 
proceedings against the plalntifl: in error was open to considération on the 
motion in arrest of judgment.' " 

Mr. justice Brewer delivered the opinion of the court, which is 
as follows: 

"The contentions, of counsel for plaintifC in error are that the power of a 
circuit judge or justice to call one district judge from his own into auother 
district does not extend to cases in which there is a vacancy in the ofllce of 
judge of the latter district; that the order of the circuit judge designating 
and appointing J'udge SeymOur to hold the February term was void; that 
the term lapsed; that, no spécial term having been called, Judge Brawley 
was attemptlng to hold the district court at a time unauthorized by law; 
and that, therefore, ail prpçeedings before him were coram non judice and 
void. This bbviously présents a mère matter of statutory construction, for 
the power of congress to pr'ovide that one district judge may temporarily 
discharge the duties of that office in another district cannot be doubted. It 
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involves no trespass npon the executive power of appoiutment. Tbere is no 
constitutlonal provision restricting the autliority ot a district jutlKe to any 
particular territorial limits. District courts are solely tlie création of stiitute, 
and tbe place in wliich a judge thereof may exercise jurisdiction is suljjeet 
absolutely to the control of congress. 

"At first there was no authority for the temporary transfer of one judge 
to another district. ïlie judiciary act of Septemher 24, 1789, c. 20, § (3 
(1 Stat. 73, 76), simply provided that a district judge, if unable to attend at 
tbe day appointed for tlie holding of any term, migbt, by bis written order, 
continue it to any designated time, and that in case of a vacancy ail inatters 
pending in the court sbould be continued as of course until the tirst regular 
term after the fllling of tbe vacancy. Siuce' then tbere bas been repeated 
législation, each successive statute seemlngly intended to niake larger pro- 
vision for the regular and continued transaction of tbe business of tbe distrlci 
court. Thus, in 1850 an act (y Stat. 442; Kev. St. § 591) was passed providing 
that, wben any district judge was prevented by any disability from holding 
any term, and that fact was niade to appear by the certificate of the clerk 
under the seal of tbe court to tbe circuit judge, such judge migbt, if in bis 
judgment tbe public Interests so required, designate and appoint the judge 
of any other district in the circuit to hold such term, and to discharge ail tbe 
judicial duties of tbe judge so disabled during sucb disability. ïhis, it will 
be noticed, applied only in case of disability on the part of tbe regular district 
judge. Two years thereafter, in an act (10 Stat. 5) carried into the lievlsed 
Statutes as section 592, like authority was given to call in the judge of some 
other district when, as shown by the certificate of the clerk, from tbe ac- 
cumulation or urgency of business in any district court, tbe publie interests 
so required. This statute contemi)lated the doubling of tlie judicial force, 
and authorized both judges, tbe regular and the appointed judge, to act sepa- 
rately in the discbarge of ail duties. Finally, in 1871, an act was passed (Iti 
Stat. 494; Rev. St. § 506) which reads as foUows: 

" 'It shall be the duty of every circuit judge, whenever in bis judgment the 
public interest requires, to designate and appoint, in the manner and with the 
Ijowers provided in section 591, the district judge of any judicial district 
within his circuit to hold a district or circuit court in the place or in aid of 
any other district judge within the same circuit; and it shall be the duty 
of tbe district judge, so designated and appointed, to hold the district or 
circuit (court) as aforesaid, without any other compensation than his regular 
salary as established by law, except in the case provided in the next sec- 
tion.' 

"ïhis gives full power to the circuit judge to act, without référence to any 
certificate from the clerk, whenever, in his judgment, the public interests re- 
quire. It is contended that the words 'in the place or in aid of limit the 
power of désignation and appointment to those cases in wbicb there is an 
existing district judge. ïhis construction, it is claimed, flnds support in sec- 
tion 602, Rev. St., which in substance re-enacts the latter part of section 6 of 
the judiciary act of 1789, to the effect that, in case of a vacancy in the office 
of district judge, ail matters pending before the court shall be continued, of 
course, until the next stated term after the appointment and qualification 
of his successor. While 'in aid of naturally Implies some existing judge to 
be aided, the words 'in the place of do not necessarily carry the same im- 
plication. Oom. V. King, 8 Gray, 501. ïliey may, without doing violence to 
language, be construed to mean that the designated judge is to take tem- 
porarlly the place which is or had been fiUed by a regular judge. Section 
002 throws little light on the question. It does not purport to abolish the 
term. The existence of a term does not dépend on the fact that any business 
is transacted thereat, nor does any gênerai order of continuance of itself 
close the term. A simple illustration will demonstrate this. Suppose, at 
the commencement of any regular term of this court, a gênerai order sbould 
be entered continuing ail matters to the succeedlng term, no one would con- 
tend that such an order, of itself, adjourned the term, or prevented the court 
from adjourning from day to day until such time as it saw fit to order a final 
adjournment. ïhe ofllcers attending after tbe continuance of the cases and 
until the final order of adjournment would unquestionably receive their per 
diems for attendance upon a term of tbe court. ïhe déclaration that the 
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process, etc., shall be 'continuée!, of course,' means, simply, 'continued with- 
out any spécial order,' and was obvlously designed to prevent tliat f allure of 
right whicli in many cases miglit otlierwise resuit from the absence of a 
judge. It is familiar that process is often made returnable at a term, and 
notices are given of applications for orders at a term. In thèse and similar 
cases rights are created wnich may dépend for their continued existence upon 
some action of the court at the term. Clearly, the statute does net destroy, 
or even temporarily suspend, the .iurisdiction of the regular judge, when ap- 
pointed, over matters pending in his court. 

"But, whatever doubts may exist whether the order of désignation by the 
circuit judge was withln his po-^er, there Is another considération which is 
décisive of this cause. Judge Seymour must be held to hâve been a judge 
de facto, if not a judge de jure, and his actions as such, so far as they affect 
third persons, are not open to question: Bail v. U. S., 140 U. S. 118, 129, 11 
Sup. Ot. 761; Norton v. Shelby Oo., 118 U. S. 425, 6 Sup. Ct. 1121; Hunter's 
Adm'r v. Ferguson's Adm'r, 13 Kan. 462. The time and place of a regular 
term of the district court were fixed by law at GreenvlUe, on the flrst Monday 
of February. Judge Seymour was a judge of the United States district court, 
having ail the powers attached to such office. He appeared at the tlme and 
place fixed by law for the regular term, and actually held that term. The 
circuit judge had, generally speaking, the power of deslgnatlng the judge of 
some other district to do the worli of the district judge in thls district. The 
order of désignation was regular in form, and there was nothing on its face 
to suggest that there was any vacancy in the office of district judge for the 
district of South Carollna. Any defect in the order. If defect there was, 
is shown only by matters dehors the record. While this may not be con- 
clusive, It strongly sustalns the contention of the government that Judge Sey- 
mour was, while holding that term, at least a judge de facto. Whatever doubt 
there may be as to the power of désignation attaching in this partlcular 
emergency, the fact Is that Judge Seymour was aetlng by virtue of an ap- 
pointment, regular on its face; and the rule Is well settled that, where there 
is an office to be filled, and one acting under color of authority fills the office 
and discharges its dutles, his actions are those of an offlcer de facto, 
and bindlng upon the pulslic. Of course, if he was judge de facto, his 
orders for the continuance of the term from day to day until February 
12th, when the regular judge took his place upon the bench, were orders 
which cannot be questioned, and the term was kept allve by such orders 
until Judge Brawley arrived. The record shows that the Indletment was 
not found until after the latter was on the bench. Whether the grand 
jury was in fact impaneled or not before Judge Brawley took his seat, does 
not appear from the record. While Rev. St. § 817, provides that, ordinarlly, 
jurors shall for this district be drawn at a precedlng term, yet such provision 
does not confllct with the power granted In section 810 to ail circuit and dis- 
trict courts, as follows: 'And elther of the said courts may in term order a 
grand jury to be summoned at such time, and to serve such tlme as It may 
direct, whenever. In its judgment, it may be proper to do so.' Under this 
provision the judge may at any term, regular or spécial, and at any time In 
the term, summon a grand jury. 

"Indeed, we may assume that ail the proceedings in respect to this case 
were held before the regular judge of that court, and that the only orders 
which Judge Seyttour made bearlng upon this case were the daily orders of 
continuance of the court and the keeping alive of the term from February 5th 
to February 12th, and thèse were orders made by a de facto judge of that court, 
and are, as we hâve stated, not open to challenge. The fact that, In the ré- 
cital of the proceedings, the term is spoken of as a 'spécial term,' is imma- 
terial, in the face of the statement that the regular tenu was opened on Feb- 
ruary 5th and continued from day to day until after the proceedings com- 
plalned of had taken place. It follows, from tfié^se considérations, that the 
flrst question certlfled to this court must be answefed in the affirmative. In 
View of this answer, It is unnecessary to consider the second question." 

A certificate to that effect was thereupon sent down to this 
court. 
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This conclusion of the suprême court disposes of the questions, 
arising on the assignments of error, relating to the legality and 
regularity of the proceedings, under which the plaintitî in error 
was indicted and convicted, and flnds that the court below did not 
err in overruling the motion in arrest of judgment. AVliile a num- 
ber of exceptions concerning the admission and rejection of testi- 
mony were noted during tlie trial, and were preserved in the bill 
of exceptions then taken, they were ail abandoned in the argument 
made before this court, except the one relating to the eyidence 
of the witness W. H. White. The plaintifî in error was postmaster 
at Walker, S. C, in September, 1893, and lie was indicted for mak- 
ing, as such postmaster, a false réturn to the auditor of the post- 
offlce department, for the purpose of fraudulently increasing his 
compensation. During the trial, the United States introduced the 
witness White, who testified that he was postmaster at Lolo, and 
that, having received instructions to do so, he counted ail the 
letters having the postruark of the Walker ofilîce on them, that 
passed through his office, during said month of September, 1893. 
To do this he would count letters mailed at Walker and directed 
to the post office at Fingersville and New Prospect, which he tes- 
tified he had counted. He also testified that his wife acted as his 
deputy at Lolo. He was asked, on cross-examination, if he had 
said, in the présence of the défendant McDowell, at his said post 
office, in October, 1893, that he had not counted the mail for Fin- 
gersville and New Prospect. This question he answered. He was 
then asked if, during said conversation, his wife had not said that 
he (the witness) had not so counted the mail directed to the said 
post of8ces. The court sustained an objection to this question, 
and this alleged error we are now to consider. 

The évidence so rejected was not material, and the statements 
made by the wife of the witness, uiider such circumstances, were 
clearly irrelevant. Besi des, it is évident, from the bill of excep- 
tions, that the matter was presented to the court below with the 
object only of showing, as an independent fact, that the witness 
White had not counted the Fingersville and New Prospect mail 
from Walker. Clearly, it was not proper to show this în that 
way, although it could hâve been done by the introduction of wit- 
nesses having knowledge of that matter, including Mrs. Wliite her- 
self. If the défense intended, by such cross-examination, to con- 
tradict the witness, or to lay the foundation to impeach his tes- 
timony, the court should hâve been distinctly so informed. Only 
those matters brought to the attention of the court below during 
the progress of the trial, and then passed upon, will be consîdered 
by an appellate court. It does not appear, from the bill of ex- 
ceptions, that the points now relied upon, and set forth in the as- 
signment of errors, were specifically called to the attention of the 
court at the time the objections to the question excluded were be- 
ing considered. 

The court below did not err in the rulings complained of, and 
its judgment is afiQrmed. 
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TEXARKANA & FT. S. RY. CO. v. PARSONS. 

(Circuit Court of Appeals, Eiglitli Circuit. April 17, 1896.) 

No. 698. 

1. Navigation — Obsthuction — Unadtiiouized Bridge. 

One P. brought an action against the T. Ry. Co. for damages for dé- 
tention of his steamer and barges, causéd by a bridge erected by tlie de- 
fendant across a navigable river, and by the accumulation of driftwood 
against the piers of sùch bridge. It appeared that congress had author- 
ized the railway company to construct a bridge, by an act which required, 
among other things, that the openings of the draw of sueh bridge should 
be 130 feet in the clear, and that the plans should be approved by the see- 
retary of war, and which provided that the bridge should not be built 
uutil such plans had been so approved. It was conceded that the open- 
ings of the draw were only 125 feet in the clear, and no évidence was of- 
fered to show that the plans had ever been submitted to, or approved by, 
the secretary of war. Held that, upon this state of the proof, the bridge 
was an illégal structure and a public nuisance, and the railway company 
was liable for any damages resulting therefrom. 

3. SaMB — LlABILITY FOR DaMAGK. 

ïhe court charged the jury that, if they found that the narrowing of the 
space in the draw caused the driftwood to accumulate, the railway com- 
pany was responsible therefor, and, if that was the natural resuit of the 
narrowing, they need not particularly investigate any theory that it did 
not cause the accumulation. Held, that this instruction was more favora- 
ble to the railway company than it had a right to ask, and it could not 
complaln of It as error. 

In Error to the District Court of the United States for the East- 
ern District of Arliansas. 

On the Ist day of May, 1894, the défendant In error, Peter Parsons, brought 
suit against the plaintifC in error, the Texarkana & Ft. Smith Railway Com- 
pany, in the district court of the Dnited States for the Easteru district of 
Arkansas, Texarkana division, to recover Ç925 damages for an alleged un- 
lawful détention of a steamboat and two barges with which the défendant 
in error was navigating the Red river, a public navigable river of the United 
States, by means of a bridge across the river owned and maintalned by the 
plaintifC In error. ïhe bridge was erected by the Kansas City, Texarkana 
& Gulf Railway Company and was afterwards acquired by the plaintiff in 
error. The défendant below claimed that the bridge was constructed under 
autàority of the act of congress approved May 1, 1888 (25 Stat. 105-107, 
c. 209) and conformably to the requirements of that act. The plaintiff 
denled this, and averred that the bridge was not constructed and maintained 
according to the requirements of the act of congress, in the following particu- 
lars: "That the secretary of war never approved the construction of said 
bridge; nelther was it built under his supervision; neither was it con- 
structed with a draw or pivot pier and span over the main channel of said 
river; nelther are the openings on either side of said pivot pier as much as 
one hundred and thirty-five feet in the clear; neither are the spans as much 
as ten feet above extrême hlgh water; neither was the superstructure of 
said bridge, nor the piers, nor the draw rests, constructed, nor hâve they 
been maintained, at right angles to the current of said river." The complaint 
further alleged that "the said défendant so maintained its said bridge as to 
obstruct the free navigation of said river by negligently permitting the drift 
in said river to lodge and accumulate against the piers of said bridge where 
said draw is located, and said drift extended back to the southern bank 
of said river, above said bridge, so that it was impossible for plaintifC's tug 
and barges to pass through said draw, and along up said river, by reason 
of said drift, and there being no draw over the main channel, on the northern 
side, it was impossible for plaintiff's said tug and barges to pass along .and 
up said river." It was averred that by reason of the unauthorized and de- 
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fective construction of the bridge, and the négligence of the défendant in 
permitting the driftwood to accumulate against the piers of the bridge, the 
draw thereof could not be opened, and that, if the draw could hâve been 
opened, the driftwood which had been negligently allowed to accumulate 
against the piers of the bridge would bave prevented the plaintifE's beat 
and barges from ascending the river for frelght awaiting them at points 
above the bridge for transportation to points below the bridge. The défend- 
ant alleged thaï the bridge was constructed in accordanee with the require- 
ments of the act of congress, and was therefore a légal structure, and denied 
the négligence. The act of congress under which It was claimed the bridge 
was constructed reads as follows: 

"Be it enacted by the senate and house of représentatives of the United 
States of America in congress assembled, that the Kansas City, Texarkana 
and Gulf Railway Company, its successors or assigns, be, and is hereby, au- 
thorlzed to construct and mo intain a railway bridge, and approaches thereto, 
over and across lied river, in the state of Arkansas, at or near the point 
where the eastern boundary line of the state of Texas intersects the said river 
and the state line of the state of Arkansas; and also a railway bridge, and 
approaches thereto, over and across Little river, in the said state of Ar- 
kansas, at such point as may be selected b.y said railway company for cross- 
ing said river witli its railroad line. Said bridges shall be constructed to 
provide for the passage of railway trains, and, at the option of said company, 
may be used for the passage of wagons and vehicles of ail kiuds, for the tran- 
sit of animais, and for foot-passengers, for such reasonable rates of toU 
as may be approved from time to time by the secretary of war. That if the 
said bridges, or either of them, over the said rivers shall be made with un- 
broken and continuons spans, there shall be at least one span of a height 
of not less than eighty feet above low water or fifty feet above highest water, 
as understood at the point of location, measured to the lowest part of the 
superstructure of said bridge; and said span shall hâve a clear opening of 
at least tw:o hundred feet between the piers, measured at right angles to the 
current, and shall be over the main channel of the river, and the bridge or 
bridges shall be at right angles to, and the piers parallel with, the current of 
the river. And if the bridges, or either of them, over the said rivers, sliall 
be constructed as draw or pivot bridges, the draw or pivot pier shall be over 
the main channel of the river at an accessible navigable point, and the open- 
ings on each side of the pivot-pier shall not be less than one hundred and 
thlrty feet In the clear, unless otherwise expressly directed by the secretary of 
war, and if so directed shall be accordlng to such direction, and, as nearly as 
practicable, the said openings shall be accessible at ail stages of water, and 
the spans shall be not less than ten feet above extrême higli water, as under- 
stood at the point of location, to the lowest part of the superstructure of 
the bridge, and the piers and draw rests shall be parallel with, and the 
bridge or bridges at right angles to, the current of the river or rivers; and 
no riprap or other outside protection for Imperfect foundations shall be per- 
mitted to approach nearer than four feet to the surface of the water at its 
extrême low stage, or otherwise to encroach upon the channelways provlded 
for in this act; and ail and each of said draws shall be opened promptly 
upon reasonable signal for the passing of boats; and said company shall 
maintain, at its own expense, from sunset till sunrise, such lights or other 
signais on said bridges as the light-house board may prescribe." 

"Sec. 2. That any bridge built under this act, and subject to its limitations, 
shall be a lawful structure, and shall be recognized and known as a post- 
route, upon which also no liigher charge shall be made for the transmission 
over the same of the mails, the troops, and the munitions of war of the 
United States than the rate per mile paid for the transportation over the fail- 
road or public highways leading to the said bridge; and it shall enjoy the 
rights and privilèges of other post-roads in the United States." 

"Sec. ô. That the bridges authorized to be constructed under this act shall 
be built and located under and subject to such régulations for the seeurit.y 
of navigation of said rivers as the secretary of war shall tn-escribe; and to 
secure that ob.ject the said comjiany or corporation shall submit to the sec- 
retary of war, for his examination and approval, a design and drawings of 
said bridges, and each of them, and a map of the location, giving, for the 
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space of one mile above and one mile below the proposed location, the topog- 
raphy of the banks of the river, the shore-lines at high and low water, the 
direction and strength of the currents at ail stages, and the soundings, ac- 
curately showing the bed of the stream, the location of any other bridge 
or bridges, and shall furnish such other Information as may be required for a 
full and satisfactory understanding of the subject; and until the said plan 
and location of the bridge or bridges are approved by the secretary of war, 
the bridge or bridges shall not be built; and should any change be made iu 
the plan of said bridges, or either of them, during the progress of construc- 
tion, such change shall be subject to approval of the secretary of war. And 
the said structures shall be changed at the cost and expense of the owners 
thereof, from time to time, as the secretary of war may direct, so as to pré- 
serve the free and convenient navigation of said rivers, and the autliority 
to erect and continue any and ail of said bridges shall be subject to revoca- 
tion by the secretary of war whenever the publie good, in his judgment so 
requires." Act Cong. May 1, 1888 (25 Stat. 105-107, c. 209, §§ 1, 2, 5). 

There is nothing in the record to show that the défendant proved, or offered 
to prove, that the plan and location of the bridge were approved by the sec- 
retary of war before its érection, or at any time, nor that tlie structure con- 
formed to the requirenients of the act of congress; but, on the contrary, 
it was conceded that the openings on each side of the pivot pier of the draw 
span of the bridge were only 125 f eet in the clear, and the act of congress 
required them to be 130 feet in the clear, unless otherwise expressly directed 
by the secretary of war, and no such direction was shown or elaimed. 

The court gave the following instruction, to the giving of whlch the défend- 
ant duly excepted: "Now, it is conceded that thèse piers were placed flve 
feet nearer to each other than was authorized by the act of congress, and if 
you, as jurors and as men, applying your knowledge of such things to the tes- 
timony in this case, are satisfled that the narrowing of the space through 
which the driftwood should pass caused the driftwood to accumulate there, 
then you are authorized by your verdict to say that the défendant was re- 
sponsible lor that; and, if that is the natural resuit of narrowing it, the 
court wlU not invite any particular investigation upon your part to any 
theory that it did not cause that. If you are satisfled from the testimouy 
that the natural resuit of it would be to cause the driftwood to accumulate, 
by narrowing the space, then you would be authorized by your verdict to 
say that the building of the bridge in that manner caused this impediment 
to the navigation." The court refused to give the following instruction 
asked by the défendant, to which refusai the défendant duly excepted: "If 
the distance between the piers had nothing to do with the accumulation of 
drift, and the said accumulation was unavoidable, and not the resuit of any 
négligence on defendant's part, you will And for the défendant, unless you 
further flnd that the plaintliï's boat was detalned by reason of other defects 
in the bridge, or other négligence on the defendant's part." There was a 
trial to a jury, and a verdict and judgment for the plaintifC, and the défend- 
ant sued out this writ of error. 

Wm. T. lïudgins, for plaintiff in error. 

O. D. Scott and Paul Jones, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The rules of law applicable to this case are well settled. Every 
citizen bas a right to the free navigation of the public waters of the 
United States, and any interruption or obstruction of this free use 
by any kind of a structure is, prima facie, a nuisance. But the 
power of congress to regulate commerce among the states com- 
prehends the control for that purpose, and to the extent necessary, 
of ail the navigable waters of the United States, and the railroads 
engaged in interstate commerce. Interstate commerce by rail bas 
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grown to be more extensive and important than that carried on 
upon the navigable rivers of the country. To promote and facilitate 
the commerce by rail, which has to cross navigable streams, it bas 
become common for congress to autborize the construction of bridges 
over the navigable rivers of the United States. Congress has the 
power to détermine the location, plan, and mode of construction of 
such bridges; and a bridge constructed over a navigable river in ac- 
cordance with the requirements of the act of congress is a lawful 
structure, however much it may interfère with the public right of 
navigation. State v. Wheeling "& B. Bridge Co., 18 How. 421; Silli- 
man v. Bridge Oo., 4 Blatchf. 74, Fed. Cas. No. 12,851; Id., 2 Wall. 
403; Gilman v. Philadelphia, 3 Wall. 713; City of Georgetown v. 
Alexandria Canal Co., 12 Pet. 97; Missouri Eiver Packet Co. v. Hanni- 
bal & St. J. K. Co., 2 Fed. 285; Hannibal & St. J. R. Co. v. Missouri 
River Packet Co., 125 U. S. 260, 8 Sup. Ct. 874; Eutz v. City of St. 
Louis, 7 Fed. 438; Pennsvlvania Ry. Co. v. Baltimore & N. Y. Rv. 
Co., 37 Fed. 129; In re Clinton Bridge, 1 Woolw. 150, Fed. Cas. No. 
2,900; Missouri River Packet Co. v. Hannibal & St. J. R. Co., 79 Mo. 
478. 

It is equally well settled by the authorities we hâve cited that 
those who seek to justify the érection or maintenance of a bridge 
across a navigable river, which obstructs its navigation, upon the 
ground that congress authorized its érection and maintenance, 
must show that it was constructed and is maintained in accordance 
with the requirements of the act of congress. The défendant does 
not seem to hâve offered any évidence to prove a compliance with 
any of the numerous requirements of the act of congress under au- 
thority of which it is claimed the bridge was built, and it was con- 
ceded on the trial that the bridge had not been constructed in ac- 
cordance with the explicit requirements of the act of congress, in a 
material respect. The act requires that the openings on each side 
of the pivot pier shall not be less than 130 feet in the clear, unless 
otherwise expressly directed by the secretary of war; and it was 
not claimed that any such direction was given, and it was con- 
ceded that they were only 125 feet in the clear. The âfth sec- 
tion of the act déclares that until the "plan and location of the 
bridge are approved by the secretary of war, the bridge shall not be 
built." There was not only no suggestion that the secretary of war 
had approved the narrowing of the openings on each side of the 
pivot pier, but it does not appear that he approved the location of 
the bridge, or the plans, or any plans whatever, relating to its con- 
struction. Indeed, for anything contained in the record before us, 
this bridge was constructed in entire violation of the law. How- 
ever this may be, the bridge varies in its construction, in a material 
respect, from the requirements of the act of congress, and is there- 
fore an unauthorized and unlawful structure. The variation is ma- 
terial and substantial and robs the structure of the protection of 
the statute. The act of congress is mandatory, that "the bridge 
shall not be built" until certain things hâve been doue. The com- 
plaint avers that thèse things were not done, and there is no evi- 
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dence in the record tending to show that they were done, and in the 
absence of proof there is no presumption tliat they were done. Upon 
the State of the record, therefore, the court would hâve been justi- 
fled in telling the jury that the bridge was an illégal structure, and 
that the défendant was liable to the plaintiff for any damages re- 
sulting therefrom. It did not do this, however, but told the jury 
that, if they found "that the narrowing of the space through which 
the driftwood should pass caused the driftwood to accumulate there, 
then you are authorized by your verdict to say that the défendant 
was responsible for that; and, if that is the natural resuit of nar- 
rowing it, the court will not invite any particular investigation upon 
your part to any theory that it did not cause that. If you are sat- 
isfied from the testimony that the natural resuit of it would be to 
cause the driftwood to accumulate, by narrowing the space, then 
you would be authorized by your verdict to say that the building 
of the bridge in that manner caused this impediment to the navi- 
gation." This instruction was more favorable to the défendant than 
it had any right to ask; for, upon the state of the record, the entire 
structure could only be regarded as a public nuisance. Wood, Nuis. 
§§ 302, 596, 621; ÏPennsylvania Ey. Co. v. Baltimore & N. Y. Ry. 
Co., supra; Missouri River Packet Co. v. Hannibal & St. J. E. Co., 2 
Fed. 285; Id., 79 Mo. 478. And, viewed in that light, the only ques- 
tion was whether the bridge, taken as a whole, was the proximate 
cause of stopping and delaying the plaintiff's boat. The défendant 
did not contend that the bridge was not an obstruction to the navi- 
gation of the river, but only that congress had authorized the ob- 
struction. This would hâve been a complète défense, if proved ; but 
it was not proved, and no évidence was oiïered tending to prove it. 

On the subject of damages, the court told the jury that, if they 
found the défendant responsible for the détention of the boat, the 
plaintiff would be entitled to recover his actual damages. "It is not 
a case of spéculative damages, but a case of actual damages, as 
shown by the testimony." Exception was taken to this part of the 
charge. The charge is not erroneous for anything in it, and, if the 
défendant desired a more particular statement of the rule of dam- 
ages, it should hâve asked an instruction upon the subject. Wil- 
liams V. Simons, 16 C. C. A. 628, 70 Fed. 40. 

It may be well to say that, though this bridge may hâve been 
built in entire disregard of the act of congress, it is compétent for 
congress to déclare that it shall not be deemed an obstruction to 
navigation, and to legalize the structure. State v. Wheeling & B. 
Bridge Co., 18 How. 421. The judgment of the district court is af- 
firmed. 

SANBORN, Circuit Judge (concurring). I concur in the resuit in 
this case on the ground that there is no évidence in this case that 
the plan or location of this bridge was ever approved by the secre- 
tary of war, and the act of congress prohibited its construction until 
it was 80 approved. Upon this record, the entire structure appears 
to be an unauthorized obstruction to the free navigation of the river. 
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THE WARREN ADAMS. 

CEBALLOS et aL v. THE WARREN ADAMS et aL 

(Carcult Court of Appeals, Second CSrcult March 3, 1890) 

1. Bhipping— Damage to Qoods — Pkesumptions. 

When goods are damaged wMle In possession of the carrier, tltere Is a 
prima facie presumption that the injtiry is occasioned by the carrier's 
default, and the burden is on him to prove that it arose from a cause for 
whlch he was not responsible. If It appear that It was caused by the 
dangers of navigation, or some other cause within the exceptions of the 
bill of lading, the burden is then on the shipper to show ttiat the damage 
might hâve been avoided by the exercise of reasonable care and skiiL 

2. Shipping — "Périls of the Se a." 

"Périls of the sea" mean "ail marine casualtles resulting from the 
violent action of the éléments, as distinguished from their natural, silent 
influence upon the fabric of the vessel; casualtles which may, and not 
conséquences which must, occur." 

8. Samb — Afpreightmbnt— Sbaworthinkss — Burden of Proof. 

Where cargo was damaged by the springlng of a leak in the center- 
board trunk of the vessed, held that, nnder the implied condition of sea- 
worthiness, the burden was on the vessel to show that at the commence- 
ment of the voyage the centerboard trunk was in such good condition as 
to withstand the stress to which, on such a voyage, it might reasonably 
hâve been subjected, but that this burden might be satisfied by gênerai 
évidence of seaworthlness. 

i. Samb — Presumptions. 

Where a vessel, soon after leaving port, becomes leafey, without stress 
of weather, or other adéquate cause of injury, the presumption is that she 
was unseaworthy before setting sail. But when, for a considérable time, 
she BuccessfuUy encounters marine périls whlch might well disable a 
staunch and well-manned ship, any such presumption is overthrown, and 
her previous seaworthlness is persuaslvely Indicated, 

& Samb — Evidence of Sbaworthiness. 

Where damage was done to the cargo of a schooner by springing a leak 
In her centerboard trunk while tacking in a heavy gale, held, that the 
fact that a shipwright employed to caJk the vessel, where necessary, be- 
fore commencement of the voyage, had inspected the centerboard trunk, 
and tried some of the seams with a calking iron and mallet, and, 
finding them sound, had not examined turther, was not to be ignored on 
the question of seaworthlness, and that, tn connection with the fact that 
the vessel had successfully encountered a heavy gale for some days after 
leaving port, It was sufflcient proof of the implied warranty of seaworthl- 
ness. Lacombe, Circuit Judge, dlssenting. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

This was a libel by John M. Ceballos and others against the 
schooner Warren Adams and others to recover for injury to cargo. 
The district court dismissed the libel, and the libelants appealed. 

George A. Black, for appellants. 

Robert D. Benedict and Benedict & Benedict, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The appellants, who were the li- 
belants in the court below, brought this action to recoyer damages 
for breach of contract on the part of the schooner Warren Adams 
to deliver, in like good order as received, a cargo of sugar consigned 
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to them. The cargo was shipped on the schooner at the port of 
Matanzas, from wMch she sailed January 16, 1893, and, while upon 
a voyage to New York, was injured by sea water which entered the 
schooner through seams in the centerboard trunk. By the ternis 
of the bill of lading, the cargo was to be delivered in lilce good 
order as received, "the dangers of the seas only excepted." The 
district court dismissed the libel. 

The real question in the case is whether the loss is attributable 
to the periis of the sea, or to the unseaworthiness of the schooner. 
The proofs show that the vessel was a three-masted schooner, 183 
feet long, and of 634 tons. Her centerboard trunk extended 
through the lower hold and the between-decks, being 30 feet long 
in the lower hold. She had been calked and metaled at Philadel- 
phia in August, 1892, but whether anything was done at that time 
to the centerboard trunk does not appear. On her last voyage 
previous to the voyage from Matanzas she had carried a cargo of 
lumber from Mobile to that port, and had used her centerboard once 
on that voyage. After her lumber was discharged at Matanzas, 
her master employed a carpenter for half a day to look her over 
and calk her where necessary. He inspected her centerboard 
trunk, and tried some of the seams on both sides with a calking 
iron and mallet, and, finding them sound, did not examine further. 
She left on her voyage from Matanzas early in the morning of Jan- 
uary 16th, and on the morning of the 18th, while tacking in a 
heavy gale, with her centerboard partly down, she sprang a leak. 
The leak was found to be in the trunk of the centerboard, in the 
lower hold, and an examination showed seams about 10 feet long, 
on both sides of the trunk, where the oakum had worked ont ; there 
being two such seams on one side, and one upon the other. The 
seams were calked and fastened temporarily, and afterwards she 
did not make any appréciable amount of water. She had encoun- 
tered bad weather from the first night of her voyage until she 
sprang the leak, and had used her centerboard in tacking previ- 
ously, upon three occasions, in heavy seas. When the vessel ar- 
rived at New York the condition both of the cargo and of the ves- 
sel herself was examined by the underwriters upon the cargo, and, 
although it was then manifest that the cargo had suffered a con- 
sidérable amount of damage, no claim was then made that the 
loss had not been occasioned by dangers of the sea. Shortly after- 
wards her centerboard was removed, and she was converted into 
a keel vessel, her owner being advised that thereby she could be 
insured for a lower premium. The fact that it was not known at 
that time that there would be a claim for damages explains the 
omission to make a careful re-examination of the centerboard trunk. 

When goods in the custody of a common carrier are damaged 
after their réception, and before their delivery, there is a prima 
facie presumption that the injury is occasioned by the carrier's 
default, and the burden is upon him to prove that it arose from a 
cause for which he waS not responsible. If it appears that the 
injury has been caused by the dangers of navigation, or some other 
cause within the exception of the bill of lading, then it devolves 
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upon the shipper to make out that tlie damage might hâve been 
avoided by the exercise of reasonable care and skill upon the part 
of the carrier. No loss which is the resuit of ordinary wear and 
tear, or a necessary conséquence of the employaient of the vessel 
in the usual course of navigation, is a loss by "périls of the seas." 
That term may be deflned as denoting "ail marine casualties result- 
ing from the violent action of the éléments, as distinguished from 
their natural, silent influence, upon the fabric of the vessel; casual- 
ties which may, and not conséquences which must, occur." 

It is insisted for the appellees that, under the implied condition 
of seaworthiness incorporated by the law in every contract of af- 
freightment between a cargo owner and a common carrier by ship, 
the burden of proof is upon the carrier to show that at the com- 
mencement of the voyage the vessel was in a suitable condition to 
encounter ail common périls and dangers with safety, and was free 
from any latent defect impairing her ability in this respect; in 
other words, that it must be atBrmatively proved, to exonerate the 
présent vessel, that her centerboard trunk was, at the commence- 
ment of the voyage, in such good condition as to withstand the 
stress to which, on such a voyage, it might reasonably hâve been 
expected to be subjected. To this we agrée, but without intend- 
ing to imply that the burden of affirmative proof cannot be satis- 
fled by gênerai évidence of seaworthiness. It has never been sup- 
posed — certainly, it has never been decided — that there is a more 
stringent presumption or rule of évidence in respect to proof of 
seaworthiness when the question arises under a bill of lading, or 
other contract of affreightment, than when it arises under a policy 
of marine Insurance. In such policies the implied warranty of sea- 
worthiness is a condition précèdent to the obligation of Insurance. 
Parsons says: "As seaworthiness is a condition précèdent to the 
right of the assured to recover, it would seem to belong to him to 
establish that fact, and se it has been held. Now, however, the 
law is différent in many of the states." 1 Pars. Mar. Ins. 378, 379. 
The question of the burden of proof, and of the presumptions, was 
quite fully considered in Lunt v. Insurance Co., 19 Blatchf. 151, 
155, 6 Fed. 562; and the conclusion was reached that seaworthiness 
is to be assumed as a fact, in the absence of countervailing facts. 
Among other authorities referred to in the opinion was the English 
case of Pickup v. Insurance Ce, 3 Q. B. Div. 594, in which ail the 
judges of the court of appeals agreed — reversing the court below — 
that the presumption of law is prima facie in favor of seaworthi- 
ness, and the burden of proof to the contrary is on the insurer. 

In the présent case the question of the burden of proof is an 
académie rather than a practical one. The vessel had been tried 
by violent seas for 36 hours before she sprang a leak, and the suf- 
flciency of her centerboard trunk had been repeatedly démon strat éd. 
It is not surprising that the oakum should hâve worked out of some 
of the seams, in the violent straining to which the trunk must hâve 
been subjected on the several occasions when she tacked. Where 
a vessel, soon after leaving port, becomes leaky, without stress 
of weather, or other adéquate cause of injury, the presumption is 
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that she was unsound before setting sail. The law will intend the 
want of seaworthiness, because no visible or rational cause, otlier 
than a latent or inhérent defect in the vessel, can be assigned for 
the resuit. But, where it satisfactorily appears that the vessel 
encountered marine périls which might well disable a staunch and 
well-manned ship, no such presumption can be invoked. And 
where, for a considérable time, she has encountered such périls, 
and sliown herself staunch and strong, any such presumption is 
not only overthrown, but the fact of her préviens seaworthiness 
is persuasively indicated. Patrick v. Halle tt, 3 Johns. Cas. 76; 
Potter v. Insurance Co., 2 Sumn. 197, Ped. Cas. No. 11,339; Walsh 
V. Insurance Co., 32 N. Y. 427; Wilson v. Jones, L. R. 2 Exch. 143. 
Besides the presumption afforded by the circumstances referred 
to, the examination of the shipwright, made just previous to the 
commencement of the voyage, is évidence which ought not to be 
ignored. Although he did not make an examination of ail the 
seams in the centerboard trunk, it is reasonable to assume that 
those he did examine were in such condition as to justifj' an ex- 
perienced man in believing that a more critical inspection was not 
necessary. 

The contention for the appellees that the master of the vessel 
was inexperienced, and improperly used the centerboard, does not 
merit serious considération, there being an adéquate cause to ac- 
count for the leak without resorting to that theory. We therefore 
conclude that the loss was caused by the dangers of the sea, and 
not by reason of the unseaworthiness of the vessel, or any fault 
for which her owner is responsible. 

The decree of the district court is aflQrmed, with costs. 

LACOMBE, Circuit Judge (dissenting). I am unable to concur 
in the opinion of the majority of the court in this case. There is 
nothing in the nature of the disaster, or in the subséquent appear- 
ance of the leaky seams, to indicate whether they were or were 
not well calked before the voyage began. The rule laid down in 
The Edwin I. Morrison, 153 Û. S. 214, 14 Sup. Ct. 823, seems to 
require the ship, under such circumstances, to show that before 
the voyage there was an inspection of the part which subsequently 
gave way, with the known and ordinary tests, to ascertain whether 
or not it was in seaworthy condition. I do not flnd in the record any 
compétent proof that such an inspection was had at any time, 
either of those seams in the centerboard trunk which were in the 
between-decks, or of those other seams in the trunk which were 
located only 20 inches below the between-deck beams. Since those 
were the two places where the leaks developed, and no inspection 
of them is proved, the schooner has failed to excuse herself, if the 
Morrison Case is to be followed. 
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BENJAMIN V. CITY OF NEW ORLEANS. 

(Circuit Court of Appeals, Fifth Circuit. April 2S, 1896.) 

No. 466. 

Circuit Courts — Jurisdictioji — Ali.egations of Citizenship. 

An allégation, in a bill of eomplaint brought by an assignée of claims 
against a Louisiana corporation, that "eacli of s.Tid persons in whose favor 
said claims accrued * * * are now, and wcre on the Otli day of Feb- 
ruary, 18!)1, citizens, respectiyely, of States other than the state of Louis- 
iana, and compétent, as sucli citizens, to maintain suit in tliis lionorabii' 
court against the défendants, * * * if no assignment or transfer had 
been inade," is insufiicient to confer jurisdiction on tlie circuit court, but 
the state or states of which the assignors were citizens should be specifical- 
ly designated. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Louisiana. 

This was a suit by H. W. Benjamin against the city of New Or- 
léans. A demurrer to the aniended bill was sustained by the cir- 
cuit court. 71 Fed. 758. Coraplainant appealed. Afïirmed. 

J. D. Rouse and Wm. Grant, for appellant. 
Branch K. Miller, for appellee. 

Before McCORMICK, Circuit Judge, and BOARMAN and 
SPEER, District Judges. 

SPEER, District Judge. In this cause the averments upon which 
plaintiff relied to maintain the jurisdiction of the court are made 
in the following amendment: 

"By leave of court first had and obtained, the complainant cornes now and 
amenda his bill herein by inserting at the end of the sixteenth paragraph, and 
before the seventeenth paragrapli, tliereof, on page 14 of said bill, the follow- 
ing averment, viz. : 'And your orator avers that each of said persions in whoso 
faror said claims accrued, and. to whom said certiticates were issued, are now, 
and were on the 9th day of Pebruary, 1891, citizens, respectively, of states 
other than the state of Louisiana, and compétent, as such citizens, to maintain 
suit in this honorable court against the défendants for the recovery of said 
indebtedness represented by said certificates, if no assignment or transfer 
thereof had beeu made.' Wherefore complainant prays as he bath already 
prayed, and that said défendants be requlred to answer this amendment on 
or before the next rule day, and for gênerai relief. 

"[Signed] Rouse & Grant, Solicitors for Comp't." 

The circuit court, upon demurrer to the bill, held that the proper 
diversity of citizenship to give jurisdiction was not properly alleged, 
and held, further, that the plaintifï's bill was defective for want 
of equity. We do not think that the jurisdiction of the circuit 
court was made to appear. It must afifirmatively and plainly ap- 
pear. The défendant being a corporation of the state of Louisi- 
ana, the plaintiff, the assignée of a number of claims transferred to 
him by persons who were members of the late metropolitan police 
of this city, may not sue in the circuit court unless the assignors 
themselves could hâve sued if no assignment or transfer had been 
made. The assignors could not hâve sued unless they had been 
at the time of the transfer, in fact, citizens of states other than 
v.74F.no.4 — 27 
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Louisiana, and it was essential to the jurisdiction of ttie court that 
such other state or states be specially designated. The défendant 
is entitled to actual and deflnite notice in tlie plaintiff's pleading 
of the citizenship, or alleged citizenship, of each assignor. No 
fact in the pleadings of the plaintifl, in thèse courts, can be more 
material, for the authority of the court to act dépends upon it. It 
was not sufficient, then, to say that the assignors were "citizens, 
respectively, of states other than the state of Louisiana, and com- 
pétent, as such citizens, to maintain suit in this court." Jurisdic- 
tion cannot be inferentially averred. Bradley v. Rhines, 8 Wall. 
393; Metcalf v. Watertown, 128 U. S. 586, 9 Sup. Ct. 173; Parker 
V. Ormsby, 141 U. S. 83, 11 Sup. Ct. 912; New Orléans v. Benjamin, 
153 U. S. 411, 14 Sup. Ct. 905; Hunt v. Howes (C. C. A., 5th cir- 
cuit, decided at this term) 74 Fed. 637. With relation to the dé- 
cision of the circuit court that the plaintiff's bill was without eq- 
uity, it is enough to say that, since the court had no jurisdiction 
whatever of the parties, that holding was, we think, superfluous. 
It was enough to sustain the demurrer because the necessary di- 
versity of citizenship was not properly alleged. We therefore af- 
firm the judgment of the circuit court, without préjudice to the 
right of plaintiff to sufiBciently présent his cause, if any he bas, in 
a court having jurisdiction. 



GORHAM MANUF'G CO. V. WATSON et aL 

(Circuit Court, D. Massachusetts. May 20, 1896.)' 

CiKCDiT Courts — Jurisdiction ovbr Parties — Patent Suits. 

The provisions of the judiciary act of March 3, 1887, In relation to 
the districts in which parties may be sued, apply to patent Infringement 
euits; and such a suit cannot be maintained In one district against a 
corporation which is a citizen and inhabitant of aaother district and state. 
Donnelly t. Cordage Co., 66 Fed. 613, foUowed. 

This was a suit by the Gorham Manufacturing Company against 
Clarence L. Watson, the Watson & Newell Company, and others, for 
infringement of a patent. ïhe cause was heard on demurrer to the 
bill for want of jurisdiction. 

William A. Jenner, for complainant. 
Charles E. Mitchell, for défendants. 

COLT, Circuit Judge. This is a suit brought in the district of 
Massachusetts for the enforcement of a patent right. The com- 
plainant is a citizen and inhabitant of Khode Island. The défend- 
ant corporation is also a citizen and inhabitant of Rhode Island, and 
has appeared specially and demurred to the bill upon the ground of 
want of jurisdiction. This demurrer raises the question whether 
the act of March 3, 1887 (24 Stat. 552), as corrected by the act of 
August 13, 1888 (25 Stat. 433), is applicable to suits for the enforce- 
ment of a patent right, brought against a "âtizen or inhabitant of 
the United States. Until this précise question shall hâve been au- 
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thoritatively determined by the suprême court or by a circuit court 
of appeals, this court will lollow its décision in Donnelly v. Cordage 
Co., 66 Fed. 613, which holds tliat the acts of 1887 and 1888 include 
this class of cases. It follows that this suit, as against the défend- 
ant corporation, not being brought in the district "whereof he [the 
défendant] is an inhabitant," cannot be maintained, and that the 
demurrer must be sustained. 

The bill is also directed against certain individuals, citizens of 
Massachusetts. Tlie bill allèges that, before and up to the time of 
the incorporation of thèse défendants as the Watson & Newell Com- 
pany, they had transacted business as co-partners, under the firm 
name of Watson, Newell & Co., at Attleboro, Mass.; that the firm 
turned over its business to the corporation about June, 1895; that 
the corporation succeeded to the business of the firm ; that the mem- 
bers of said co-partnership became the directors, managers, and 
stockholders of said corporation; that the said Eipley became the 
président and a director, the said GoM'an the treasurer and a direct- 
or, and the said Watson and Newell directors; that the corporation 
has continued the business by the direction of, and under the super- 
vision and management of, the défendants Watson, Newell, Ripley, 
and Gowan. Thèse allégations are not denied. Upon this state of 
proof, I think the complainant has made out a case which makes 
thèse défendants personally liable to an injunction. 

Upon the question of infringement I entertain no doubt. The 
patent is for a design for the handle of spoons and similar articles, 
granted to George Wilkinson, August 29, 1893. A comparison of 
the défendants' design with the patented design shows a close imi- 
tation. It is true that, upon careful inspection, there are certain 
différences in détail, composition, and outline; but thèse différences 
are not apparent, and would not be observed by the ordinary pur- 
chaser, at least until after attention had been called to them. It is 
sufflcient for the purpose of determining this motion that, in my 
opinion, the gênerai resemblance between the two designs would 
deceive ordinary obserrers and purchasers, although expert dealers 
in the trade might at once detect certain différences of détail. 

The demurrer is sustained, the bill to be dismissed, with costs as 
to the défendant the Watson & Newell Company. The motion for a 
preliminary injunction is granted against the défendants Watson, 
Newell, Eipley, and Gowan. 



CROWN POINT MIN. CO. v. ONTARIO SILVER-MIN. CO. 

(Circuit Court, D. Utah. April 20, 1896.) 

No. 7. 

JUBISDICTION OF FEDERAL COURTB — ADMISSION OF UtAH — TrANSPBR OF PeND- 

iNQ Causes. 

The provision Inserted in the constitution of Utah, under authorlty of 
the enabllng act, in relation to the transfer of causes pencling in the ter- 
ritorial courts of the proper state and fédéral courts, respectively, con- 
tains a provlso that no civil suit, other than those of which the fédéral 
courts hâve exclusive jurisdiction, shall be transferred to them, "except 
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upon motion or pétition by one of the parties thereto, made nnder and In 
accordance with tlie aet or acts of congress." Helâ, tliat the référence to 
acts of congress Is only for the method of procédure, and that in cases of 
concurrent jurisdiction, such as those of diverse eltizenship, the third 
section of the judiclary act of 1887 does not apply, so as to prevent a 
transfer, unless the pétition was flled within the time in whlch détendant 
was required to answer or plead. 

This suit was brought by the Crown Point Mining Company 
against the Ontario Silver-Mining Company in a court of Utah 
before its admission to statehood, and, on the admission of the 
State, was transferred, on defendant's pétition, to the circuit court. 
It is now heard on motion by plaintiff to romand to the state court. 

Brown, Henderson «& King, for plaintiff. 

Bennett, Harkness, Howat & Bradley, for défendant. 

ADAMS, District Judge. This suit was instituted in the Third 
judicial district court of Utah territory, county of Sait Lake, 
on the 4th day of December, 1895. The territory of Utah became 
a state by virtue of the proclamation of the président of the United 
States made on the 4th day of January, 1896. By an act of con- 
gress entitled "An act to enable the people of Utah to form a con- 
stitution and state government and to be admitted into the Union 
on an equal footing with the original states," the convention therein 
provided for was empowered to provide by ordinance "for the trans- 
fer of actions, cases, proceedings, and matters pending in the 
suprême or district courts of the territory of Utah, at the time of 
the admission of the said state into the Union, to such courts as 
shall be established under the constitution to be thus formed, or 
to the circuit or district court of the United States for the district 
of Utah, and no indictment, action, or proceeding shall abate by 
reason of any change in the courts but shall be proceeded with in 
the state or United States courts according to the laws thereof re- 
spectively." Pursuant to this délégation of power, the people of 
Utah held their convention, and adopted a constitution. The sev- 
enth section of article 24 of this constitution ordained as f ollows : 

"Sec. 7. AU actions, cases, proceedings and matters pending in the suprême 
and district courts of the territory of Utali, at the time the state shall be ad- 
mitted into the Union, and ail files, records and indictments relating thereto, 
except as otherwise provided herein, shall be appropriately transferred to 
the suprême and district courts of the state respectively; and thereafter ail 
such actions, matters and cases shall be proceeded with in the proper state 
courts. AU actions, cases, proceedings and matters which shall be pending 
in the district courts of the territory of Utah at the time of the admission of 
the state into the Union, whereof the United States circuit or district courts 
might hâve had juriadietion had there been a state government at the time 
of the commencement thereof respectively, shall be transferred to tlie proper 
United States circuit and district courts respectively; and ail records, indict- 
ments and proceedings relating thereto shaU be transferred to said United 
States courts. Provided, that no civil action, other than causes and proceed- 
ings of which the said United States courts shall hâve exclusive jurisdiction, 
shall be transferred to either of said United States courts except upon motion 
or pétition by one of the parties thereto, made under and in accordance with 
the act or acts of the congress of the United States, and such motion and péti- 
tion not being made, aU such cases shall be proceeded with in the proper state 
courts." 
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The plaintiff in tliis case is a corporation of the state of Utah, and 
tlie défendant is a corporation of tlie state of California. Tliey are 
therefore citizens of différent states, and tlie suit is "one in which 
tliere is a controversy between citizens of différent states," within 
the meaning of the act of March 3, 1887 (24 Stat. 552). This diver- 
sity of citizenship confers jurisdiction upon the United States courts 
concurrent only with the state courts. Under the provisions of 
tlie constitution already referred to, this suit could not be taken 
from the state court, wliere it appropriately and immediately went 
upon the admission of the state into the iJnion, except upon mo- 
tion and pétition by one of the parties thereto. Ho far counsel are 
agreed. Aceordingly, on the 18th day of January, 1896, the de- 
fendant undertook to exercise the privilège, and lîled a pétition in 
the district court of the Third judicial district of the state, in which 
this suit was then pending, setïing fortli facts conferring jurisdic- 
tion upon this court, and prayed for the transfer of the suit to this 
court. The order was made, and the suit was transferred accord- 
ingiy. The plaintiff now moves to remand it to the siate court, 
for the reason that the application or pétition for the removal to 
this court was not flled in tlie state court at or before the time the 
défendant was required by the laws of the state, or the rule of the 
state court, to answer or plead to the déclaration or complaint of 
the plaintiff, and because the défendant failed in other respects to 
conform to the provisions of section 3 of the act of Mardi 3, 1887, 
in relation to removal of causes from the state to the fédéral courts. 

It is conceded by défendantes counsel that it did not file ils péti- 
tion for removal to this court v,ithin tlie tiine required by said sec- 
tion; but the défendant contends that, notwiihstanding such conces- 
sion, the suit was properly transferred to this court, under the 
provisions of the enabling act and constitution already quoted. It 
is clear to my mind that the act of Mardi 3, 1887, concerning removal 
of causes to this court, lias no controlling application to the matter 
of transfers under the enabling act and constitution. The manifest 
intention of congress and the people of Utah was to make provision 
by which parties to actions pending at the time of the change to 
statehood might avail themselves of either jurisdiction, state or féd- 
éral, to which they would hâve been entitled had there been a state 
government (and necessarily state and fédéral courts) at the time 
their suits were instituted. The constitution refers to any actions 
"pending," and provides for their tr;msfer. The removal act of 
Mardi 3, 1887, refers to cases which hav(; been pending only up to 
the day an answer or plea is required. The constitution confers the 
right to transfer upon either j)arty to a suit. The removal act con- 
fers the right of removal upon (1) défendants only; and (2) upon 
such défendants as are residenis of a state other than wliere the suit 
is brought. Again, the situation of parti(>s to a suit instituted in a 
territory before its admission, as a state, to the Union, is unique, — 
entirely différent from the situation of parties to suits instituted 
in a state. By the provisions of the act concei-ning removal of 
causes, référence is made to the laws of the state at the time suit 
was brought; a défendant must be a citizen of a state différent from 
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Ihe state of which the plaintiff was a citizen at the time suit was 
brought. The provisions of the enabling act and constitution con- 
cern citizens of a territory at the time suit is brought. AU thèse, 
considérations convince me that the act of March 3, 1887, has no 
controlling application to the matter before the court. But it is 
urged by plaintiff's counsel that whether the removal act applies, 
or not, is immaterial ; that ail cases, like the one under considéra- 
tion, over which the state and fédéral courts may exercise concurrent 
jurisdiction, are given a certain available jurisdiction in the state 
court, and that they must remain there, and be tried there, unless 
adéquate provision is made for their transfer to the fédéral court; 
and that no such provision is made in the enabling act or constitu- 
tion. Counsel rely upon the proviso to the seventh section of article 
24 of the constitution, whereby, after the provisions for transferring 
such cases to the fédéral courts, it is ordained "that no civil actions, 
(other than causes and proceedings of which the said United States 
courts shall hâve exclusive jurisdiction), shall be transferred to either 
of said United States courts except upon motion or pétition by one 
of the parties thereto, made under and in accordance with the act 
or acts of the congress of the United States." Counsel say, if this 
last clause of the proviso refers to the act of congress relating to 
removal of causes, there has been no compliance with such act, for 
the reasons already referred to, and, if it does not refer to such act, 
there are none to which it can refer; therefore there are no acts of 
congress in existence, under or in accordance with which the motion 
or pétition for transfer can be made, and hence, for want of neces- 
sary législation enabling the transfer to be made, the suit must be 
remanded to the state court, where it properly belongs. I cannot 
assent to this view of the case. In the case of Koenigsberger v. 
Eichmond Silver-Min. Co., 158 U. S. 41, 15 Sup. Ct. 751, the suprême 
court deals with a case essentially like the one at bar, and on page 
48, 158 U. S., and page 751, 15 Sup. Ct., says: 

"The courts of the United States, inferior to this court, having no jurisdic- 
tion except as conferred by congress, congressional législation is necessarj' 
to enable those courts, after the admission of the state into the Union, to take 
jurisdiction of the cases previousiy commenced in the courts of the territory, 
and not yet finally adjudged. And such législation has been so construed 
and expounded by this court as to give etCect, as far as possible, consistently 
with its terms and with the constitution of the United States, to the apparent 
intention of congress to vest in the courts of the United States the jurisdiction 
of such cases, so far as they are of a fédéral character, either because of 
their arising under the constitution and laws of the United States, or because 
of their being between citizens of difiCerent states." 

According to this authority, effèct should be given to the apparent 
intention of congress, so far as possible. Now, what is it? Mani- 
festly, that ail cases over which the fédéral courts hâve exclusive 
jurisdiction shall pass by transfer at once to the proper United States 
court, and that ail cases over which the fédéral courts hâve con- 
current jnrisdiction with the state courts shall, at the option of either 
party, be so transferred to the proper United States court. As évi- 
dence of the exercise of such option, a motion or pétition is required 
to be flled in the state court exercising the other concurrent juris- 
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diction. The foregoing seems to me to be the essential and impor- 
tant features of the enactment. The provision requiring such motion 
or pétition to be "made under and in accordance with the act or 
acts of congress of the United States" manifestly refers to procédure, 
and is net a qualification of, or condition précèdent to, the exercise 
of the right of transfer. In my opinion, it is not necessary to ignore 
thèse words, to maintain the right of transfer in this case. They 
should receive, and, in my opinion, can receive, such construction 
as will permit tlie entire section to stand and be operative. Tlie 
jurisdictional facts, viz. the diverse citizenship of the parties, and 
the amount or value of the matter in dispute, must be brought to 
the attention of tlie court. A motion or pétition is the appropriate 
and usual procédure for that purpose. By the provisions of the act 
of March 3, 1887, a x>etition must be addressed to the state court in 
which the suit is pending, and this pétition must disclose the facts 
entitling a défendant to remove the case. A pétition for the purpose 
of a transfer under the enabling act and constitution of Utah need 
disclose nothing more than the facts entitling the petitioner to the 
transfer. The pétitions, theref ore, in the two cases, serve the same 
gênerai purpose. They should show jurisdictional facts vk'hich en- 
title a court of the United States to take the control of the case. 
The subjects (that is to say, removal and transfer) are simllar, and 
it is quite natural and altogether reasonable to hold that the lan- 
guage employed in the constitution, requiring the pétition to be made 
under and in accordance with the act or acts of congress, refers to 
the method of procédure adopted by congress in the kindred subjeet 
of removals. The pétition for the transfer of this case to this court 
conf orms in ail essential particulars, so far as procédure is concerned, 
to the requirements of the act of congress in question, and must 
be held suiBcient. It foUows that the motion to remand must be 
denied. 



FRASEE et al. v. TRENT. 
(Circuit Court, D. Utali. April 20, 1896.) 

No. 8. 

Jdrisdiction op Fédéral Courts— Admission of Utah— Transfer of Pend- 
ing Cases. 

On the admission of Utah to statehood, a party to a pending cause, over 
which the state and fédéral courts hâve concurrent jurisdiction, was en- 
titled to hâve the same transferred into the fédéral court, although lus 
pétition therefor was not flled until after the défendant was required to 
answer or plead. Crown Point Min. Co. v. Ontario Silver-Min. Co., 74 
Fed. 419, foUowed. 

This suit was instituted by Fraser and Chalmers against L. C. 
Trcnt in a court of the territory of Utah, and was pending therein 
at the time of its admission as a state. The citizenship of the par- 
ties being diverse, the défendant petitioned for a transfer of the 
case to the fédéral circuit court, and the transfer was made ac- 
cordingly. Défendant now moves to remand it to the state court. 
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Bennett, Harkness, Howat & Bradley, for plaintiffs. 
Brown, Henderson & King, for défendant. 

ADAMS, District Judge (orally). Tliere is no controversy but 
wliat the application for transfer of this case to tliis court was made 
later tiian tlie time when, under tlie removal act, it should hâve 
been made. But for the reasons stated in the case of Crown Point 
Min. Co. V. Ontario Silver-Min. Co., 74 Fed. 419, I hold that such fact 
présents no légal objection to the transfer of this case to this court, 
under the enabling act of congress and the constitution of Utah. 
The motion to remand is therefore denied. 



LEE V. CONTINENTAL INS. CO. 

(Circuit Court, D. Utah. April 20, 189C.) 

No. 13. 

FEDERAL ConnTS — JnKISDICTIONAL AmOUNT— COUSTERCLAIMS. 

A eountërclaim, of a class vvliioli défendant is required by local statute 
to présent in the original action, on pain of being forever barred from 
litigating it {Code Civ. Troc. Utah, § 3228), is a part of the matter in dis- 
pute, and Is to be added to the sum sued for by plaintiff, in determining 
the jurisdictional amount. 

This c^se was instituted'by J. E. Lee against the Continental 
Insurance Company in a court of Utah territory, and, on the ad- 
mission thereof as a state, was transferred, on proper pétition, to 
this court, on the ground of diverse citizenship. The case is now 
heard upon a motion to remand it to the proper state court. 

M. D. Lessenger and W. L. Maginnus, for plaintiff. 
Williams, Van Cott & Sutherland, for défendant. 

ADAMS, District Judge (orally). In this case the same ques- 
tions are raised as hâve been already passed upon in tlie cases of 
Crown Point Min. Co. v. Ontario Silver-Min. Co., 74 Fed. 419, and 
Fraser v. Trent, Id. 423. But there is one additional question in 
this case whicb requires attention. It appears from the papers on 
file that the amount in controversy, as claimed by the plaintiff in 
his pétition, is $1,058, — an amount under the minimum {|2,000) of 
the jurisdiction of this cpurt, — and for this reason also plaintilï 
présents his motion to remand. It appears from the pleadings, as 
they stood prier to the transfer to this court, that there is a eoun- 
tërclaim asserted against. the plaintiff, and in favor of the défend- 
ant. The eountërclaim is of the character specifled in the flrst 
clause of section 3227 of the Code of Civil Procédure (Comp. Laws 
Utah). That clause permits a eountërclaim to be âled whenever 
there is "one existing in favor of a défendant and against a plain- 
tiff, between whom a several judgment might be had in the action, 
and arising ont of one of the following causes of action" (among 
others): Subdivision (1): "A cause of action arising out of the trans- 
action set forth in the complaint as the foundation of the plaintiff's 
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daim, or connected with. the subject of the action." In tliis case a 
counterclaim, according to the pleadings, does arise ont of the trans- 
action set forth in the complaint, and according to the Code it is a 
proper subject of counterclaim. Section 3228 provides that, "if 
the défendant omits to set up a counterclaim in the cases mentioned 
in the flrst subdivision of the last section, neither he nor his as- 
signs can afterward maintain an action against the plaintiff 
therefor." There is a contradiction of opinion, independent of 
such législation as is found in section 3228, supra, with respect 
to the question whether the amount involved in an asserted 
counterclaim against a cause of action shall or may be considered, 
in determining the jurisdiction of fédéral courts. Opinions of very 
eminent judges and courts are found on either side of the question, 
and, as a new question, it would be somewhat difQcult to détermine 
it, based simply on the decided cases. However, my inclination is 
to adopt the conclusion that the amount involved in a counterclaim 
is a part of the subject-matter in dispute, within the meaning of 
the act of congress conferring jurisdiction upou the fédéral court, 
and that inclination is strongly fortified in the case at bar by the 
terms of the Utah statute, supra. This requires the défendant, in 
a case like that at bar, to présent his counterclaim in the suit in 
which the original action is brought, or be forever barred from 
doing so. "The matter in dispute," to use the phraseology of the 
act of congress in question, is not only the |1,000 which the plain- 
tiff sues for, but it is that which, of necessity, under the statute in 
question, must be litigated in connection with it. Especially is 
this so in a case like that at bar, where the défendant hae exercised 
his option to assert his counterclaim prior to the transfer of this 
suit to this court. The motion to remand must theref ore be denied. 



MARION PHOSPHATE CO. v. PERRT. 

(Circuit Court of Appeals, Fiftb Circuit. February 17, 1896.) 

No. 433. 

FoBEiGN Corporations — Prolonging Existbkce tor Purposes oï Sdit. 

State statutes which provide that corporations shall continue to exist 
for a certain time after the time flxed for dissolution, for the purpose of 
prosecuting and defending suits, and that no body or persons actlng as a 
corporation shall set up the want of a légal organization as a défense to a 
suit against them as a corporation (McClel. Dig. Fia. p. 234, §§ 27, 28), do not 
control or afCect foreign corporations merely doing business in the state; 
and a suit against such a corporation abates upon its dissolution, so that, 
If a judgment be thereafter entered against it, the same Is void. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Florida. 

A. E. Lawton and T. M. Cunningham, Jr., for appellant. 

Before PARDEE and McCOEMICK, Circuit Judges, and BOAR- 
MAN, District Judge. 
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PAKDEE, Circuit Judge. Tlie appellee, Eachel Perry, a citizen 
of thé state of Florida, brôught her bill in tlie chancery court of 
Marion county, state of Florida, against the Marion Phospiiate Com- 
pany, a Georgia corporation, and therein alleged tliat on the 16th 
day of December, 1892, she obtained a judgment on the common-law 
side of that court, for the sum of |2,lo8.3S, against the Chatham In- 
vestment Company, a body corporate created under the laws of the 
state of Georgia; that the Chatham Investment Company was the 
owner of large bodies of land in the state of Florida, some of them 
lying in Marion county, which were in 1891, by divers deeds, con- 
veyed by the said Cliatham Inrestment Company, for the considéra- 
tion of $5,000,000, to the Marion Phosphate Company; that soon 
after such couTeyances, and before the aforesaid judgment was ob- 
tained, the Chatham Investment Company diseolved, and surrendered 
it^ charter; that both Of the above-named corporations were organ- 
ized and chartered by the same stockholders, the said Chatham In- 
vestment Coïnpany bëing organized for the purpose of purchasing 
said laiids and holding thëm' in trust for the Marion Phosphate Com- 
pany; that the considération paid by the Marion Phosphate Com- 
pany tb'thfe Said Chatham Investment Company was the defendant's 
certiflcatés et capital ^o<?k, based upon said lands, the persons hold- 
ing stock in said Chathain Investment Company surrendering their 
certificatës in that corporation for certiflcatés of defendant's capital 
stock, at the ratio of ten shares of defendant's stock to one in said 
Chatham Investment Company; thàt in reality the organization 
of the défendant company was only the reorgauization of said Chat- 
ham Investment Company, with the same capital, same stockhold- 
ers, sâme land, and 'about the same officers; that the défendant 
coinpà>ny'took the lands aiid propérty of the Chatham Investment 
Company subject to ail claims, debts, liens, and obligations then 
existing against it; and that défendant is not a bona flde purchaser 
of the lands of the said dissolved company, as against complain- 
ant's judgment. Certain land^ are described in the bill, lying in 
Marion county, Fia., to which complainant asserted that she had 
an équitable lien for the satisfaction of the above judgment, where- 
f ore she prayed, etc. To the bill was attached an exhibit showing 
that on the 16th day of December, 1892, the said Eachel Perry, in 
the circulât cpiitt of Mai^ion county, Fia., recovered a, judgment by 
default against the Chatham Investment Company, a body corpo- 
rate under the laws of the state of Georgia, for the sum of $2,154, 
princîparand interest, and |4.38, costs of court. The Marion Phob- 
phate Company removed the case to the circuit court for the South- 
ern district of the state of Florida, on the ground of diverse citi- 
zenship. ; In the circuit court the Marion Phosphate Company filed 
a demurrer to the said bill, for want of equity, particularly char- 
ging that the bill, upon its face, discloses that the judgment against 
the Chatham Investment Company was recovered December 16, 
1892, and tha,t the said Chatham Investment Company was a corpo- 
ration created under the laws of Georgia, and that the said cor- 
poration 'b'edatae dissolved, and surrendered its charter, in 1891, — 
long prior to the rendition of said judgment. This demurrer was 
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overruled by the court, and thereafter the Marion Phosphate Com- 
pany was driven to answer, and other proceedings were had, re- 
sulting in a decree in favor of Rachel Perry agaiiist the Marion 
Phosphate Company to the efïect thât the judgment obtained by 
the complainant in the circuit court of Marion county against the 
Chatham Investment Company was a valid judgment; that the Mar- 
ion Phosphate Company held the lands of the Chatham Invest- 
ment Company in trust for the pajonent of the complainant's debt; 
that the complainant had an équitable lien on the said lands, — -and 
condemning the Marion Phosphate Company to pay the amount 
of said judgment, in default whereof the lands mentioned in the 
bill should be sold to pay the same. The proceedings had after 
overruling the demurrer are not necessary to recapitulate, except 
to notice that it was fully shown in the answer, and established by 
undisputed évidence, that more than six months prier to the insti- 
tution of the suit at law by Rachel Perry against the Chatham In- 
vestment Company in the circuit court of Marion county, Fia., the 
Chatham Investment Company, under and in accordance with the 
laws of Georgia, had, as a corporation, surrendered its charter, and 
had been legally dissolved as a corporation. The appellant makes 
nine spécifie assignments of error, the last one being tliat the court 
erred in overruling the demurrer of the défendant to the complain- 
ant's bill. 

The vital question in the case is whether the judgment at law ren- 
dered against the Chatham Investment Company, a corporation 
which at the time was legally dissolved, and which judgment is 
the base of this suit, is a valid judgment. We think this question 
is sufflciently presented by the demurrer to the bill. That a dis- 
solution of a corporation abates ail suits against it is familiar law 
of the text-books. Mor. Priv. Corp. § 1031, thus déclares: 

"The dissolution of a corporatiou, at common law, not only means that the 
Company has lost its franchises, and can no longer act in a corporate capacity, 
but it Implies that the corporation has whoUy ceased to exist in légal con- 
templation, and will not be recognized as a corporate body for any purpose. 
It follows that suits brought by or against a corporation are abated by its 
dissolution, and a Judgment purporting to be rendered against a corporation 
which is not in existence is a nullity." 

Any number of cases can be cited to support the text. In Bo- 
nafïe v. Fowler, 7 Paige, 576, it was held that a judgment recov- 
ered against a corporation after it has been dissolved is not even 
prima facie évidence of a debt due from the corporation at the 
time of its dissolution; and this décision is amply supported by ad- 
judged cases. In Thornton v. Eailway Co., 123 Mass. 32, it is 
held that a court has no jurisdiction in equity over a bill by a créd- 
iter against a corporation to apply to the payment of a judgment 
property of the debtor in the hands of a third party, if the judgment 
was invalid at the time it was recovered, and the corporation had 
ceased to exist. We do not flnd in the transcript any opinion of 
the trial judge, and therefore we do not know how he viewed the 
gênerai law relating to abatement of suits against corporations on 
dissolution; but we gather from the record that, in his opinion, 
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sections 35 and 36 of the act of the législature of Florida of August 
8, 1868 (McCIel. Dig. Fia. p. 234, §§ 27, 28; Eev. St. Fia. §§ 2155, 
2159), applied to the Chatham Investment Company, a corporation 
of the state of Georgia, and thus controlled the case. Those sec- 
tions are as follows: 

"Sec. 27. Ail corporations shall continue bodies corporate for the term of 
three years after the time of dissolution f rom any cause, for the purpose of 
prosecuting or defending suits by or against them, and enabling them gradu- 
ally to settle their concerns, to dispose, of and convey their property, and to 
divide their capital stock, but for no other purpose. 

"Sec. 28. No body or persons actïng as a corporation under this chapter, shall 
be permitted to set up the want of a légal organization as a defeuce to an 
action against them as a corporation; nor shall any person sued upon a 
contract made with such a corporation, or sued for an injury to its propei-ty, 
or a wrong done to its interest, be permitted to set up a want of such légal 
organization In his défense." 

We do not flnd in thèse sections, nor, in fact, in any part of the 
act of 1868, any intention on the part of the lawmaking power of 
the State of Florida to control or regulate the corporations of other 
states. Under the statute, it is only by inference that foreign cor- 
porations were permitted to do business in the state. Section 24 
was as follows: 

"Sults against corporations shall be commenced only in the county where 
such corporation shall hâve, or usually keep, an office for the transaction of 
its customary business; and in the case of companies incorporated by other 
States and doing lawful business in this -state, suits shall be commenced in 
the county, wherein such company may hâve an agent or other représenta- 
tive." McClel. Dig. Fia. p. 231, § 17. 

Section 29 of the act put foreign corporations having property 
in the state on the same footing as individuals, résidents of other 
states, in the matter of attachment. Thèse last-quoted sections 
indicate that there was no purpose in the act to in any wise treat 
foreign corporations doing business in the state as Florida corpo- 
rations. Unless, by législation, a foreign corporation doing busi- 
ness in the state is made a citizen of Florida, we are unable to 
see how the dissolution of such corporation can be affected by the 
laws of Florida. In Pennsylvania R. Co. v. St. Louis, etc., R. Co., 
118 U. S. 290, 295, 6 Sup. Ct. 1094, the suprême court say: 

"It does not seem to admit of question that a corporation of one state, 
owning property and doing business in another state by permission of the 
latter, does not thereby become a citizen of this state also." 

See, also, Goodlett v. Eailroad Co., 122 U. S. 405, 7 Sup. Ct. 1254 

"A corporation cannot migrate or change its résidence without the consent, 
express or implled, of its state; but it may transact business vyherever Its 
charter âllows, unless prohibited by local laws." "It must dwell in the 
place of its création, and, cannot migrate to anotlier sovereignty." Bank v. 
Earle, 13 Pet. 519, 520; Railroad Co. v. Koontz, 104 U. S; .5, 12. 

Railroad Co. v. Gebhard, 109 U. S. 527, 3 Sup. Ct. 363, is to the 
same effect; and, further, that: - 

"A corporation of one country, doing business in another, is subject to such 
control, In respect to its powérs and obligations, as the government whieh 
created It may properly exercise. Bvery person who deals with it anywhere 
Implledjy subjects himself to such laws of its own country aflCecting Its pow- 
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ers and obligations as the known and established policy of that govemment 
authorlzes. Anything done in that country under the authority of such law 
which discharges it from liability there discharges it everywhere." 

The Chatham Investment Company, incorporated under the laws 
of the state of Georgia, when dissolved according to those laws, 
became a dissolved corporation everywhere, — dead in Florida as 
well as Georgia. As the case présents itself to us, we are clearly 
of opinion that the demurrer to the bill of complaint should hâve 
been sustained. As this nécessitâtes the reversai of the judgment, 
and directs a dismissal of the bill, it is unnecessary to consider the 
other assignments of error. Although we hâve found the judg- 
ment at law, which was the basis of complainant's bill, invalid, we 
are inclined to the opinion, from our examination of the record, 
that the appellee may hâve equities which, properly presented, can 
be recognized and enforced. We shall therefore reverse the de- 
cree appealed from, and romand the cause, witli instructions to dis- 
miss the bill, but without préjudice. And it is so ordered. 



HADDEN et al. v. DOOLEY et al. 
(Circuit Court of Appeals, Second Circuit. May 12, 189C.) 

1. Appbal fro.m Ouder Continotng Prelimikahy In.jukctios — Dfxision. 

On an appeal from an order denying a motion to dissolve an injunction 
pendente lite, restralning an exécution sale of Personal property, hcld, that 
the court of appeals could not détermine queistions of law which might 
dépend upon undisclosed facts, or questions of fact upon ex parte afflda- 
vits of the character of those presented in the record; and that, as the 
questions arising were proper subjeçts for deliberate examination, the 
order would be afflrmed, under the rule that, where a stay of proceedings 
will not cause too great injury to défendants, it is proper to préserve the 
existing state of things until the rights of the parties can be fuUy inves- 
tigated. 

2, Same — Affirmakce — Rehervatton of Right to Modify. 

Where an order refusing to dissolve an injunction pendente lite restraln- 
ing a sheriff from selling certain silks on exécution was afflrmed, but it 
appeared to the court that a sale of the goods would be to the peeuniary 
advantage of both parties, held, that leave would be reserved to the court 
below to modify Its order so that by consent of the parties the silk might 
be sold under the exécution, after ample notice, and the proceeds placed 
in the registry to await a final décision. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Edward Winslow Paige, for appellants» 
H. K. Twombley, for appellees. 

Before WALLAGE and SHIPMAN, Circuit Judges. 

SHIPMAK, Circuit Judge. This is an appeal from an order of 
the circuit court of the United States for the Southern district of 
New York, dated December 12, 1895, which denied a motion to dis- 
solve an injunction pendente lite, and continued it until the further 
order of the court. The original order restrained, pendente lite, the 



480 74 FEDERAL EEPORTBR. 

sàeriff of Kings countj from selling tlie property of the Natchaug 
Silk Company in Ms possession as sheriff upon exécutions against 
said Company in favor of John A. Pangburn or Michael F. Dooley, 
as receiver, and restrained Pangburn and Dooley from further pro- 
ceedings at law against the property of said silk company in the 
state of New York. 

An outline of the facts is as follows: On April 23, 1895, the 
Natchaug Silk Company, a Connecticut corporation, hereinafter call- 
ed the "Silk Company," owed the First National Bank of Williman- 
tic, a national banking association, hereinafter called the "Bank,"' 
located in Connecticut, over |300,000, and was entirely insolvent. 
In conséquence of this indebtedness the bank suspended, and Michael 
F. Dooley was appointed its receiver on April 2G, 1895, by the comp- 
troller of the currency. On April 23, 1895, J. D. Chaiîee, as prési- 
dent and gênerai manager of the silk company, in considération of 
and to reduce this indebtedness, sold to the bank 107 cases of manu- 
factured silk, the value of which cannot be accurately ascertained 
from the afifldavits, but which is said to be about |20,000. They were 
then, or had been, shipped to New York City, where they were sub- 
sequently taken by Dooley into his possession, and removed to Brook- 
lyn. On May 8, 1895, he, as receiver, attached the goods by an at- 
tachment which was subsequently dissolved. On May 30, 1895, he 
sold and assigned to Pangburn, who is a résident of the state of New 
York, notes of the silk company, not paid by this transfer, amount- 
ing to about |67,000, for the nominal considération of $200, which 
sale Dooley made by virtue of an order of the circuit court of the 
Southern district of New York, with the approval of the comptroller 
of the currency, for the purpose of enabling a suit to be brought in 
the state of New York, by a résident of that state, in his own name, 
against the silk company, a foreign corporation. Pangburn did bring 
suit on said notes against the silk company on June 1, 1895, in the 
proper state court, obtained judgment for the full amount thereof, 
and an exécution, which was levied by the sheriff of Kings county 
upon thèse cases of silk. The sale was stopped by this injunction 
order. On June 6, 1895, the complainants, who are creditors of the 
silk company to the amount of about f 22,000, brought suit against it 
in a court of the state of New York, and obtained an order of attach- 
ment, under which the sheriff of Kings county levied an attachment 
upon the same silk. On July 2, 1895, the complainants brought a 
bill in equity, upon which the injunction order now in question was 
issued, against Dooley, Pangburn, the silk company, and others, al- 
leging that ail their acts in connection with the silk were fraudu- 
lent, and praying for relief by injunction and otherwise. It thus 
appears that the bank and the complainants are creditors of the silk 
company, and that Dooley, as receiver of the bank, and the com- 
plainants, are each striving to obtain a flrm hold upon the silk as a 
means of payment for their respective debts. 

The complainants présent questions of law or of fact at each step 
of the bank's proceedings. Two of them are of a character which 
cannot be determined upon the afHdavits. The first is that Chafifee, 
as président and gênerai manager of the silk company, which was in 
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fact and mu»t hâve been known by him to be insolvent, had no au- 
tbority to sell a large portion of the personal property of the com- 
pany to one of its creditors in part paynient of its debt. The dé- 
cisions of the state of Connecticut apparently recognize that a prési- 
dent and unlimited gênerai manager of one of its nianufacturing cor- 
porations is vested with such power, and that such a transfer of per- 
sonal property is valid, but the complainants assert that by the 
gênerai commercial law a gênerai manager of a private corporation 
is not clothed with this power. The second is that the notes which 
were sold to Pangburn had been paid by the silk company by re- 
newals, which were not sold to him. The answer to the first ques- 
tion, which, as presented, is one of law, may be controlled by the 
facts which may subsequently appear as to any limitation of Chaf- 
fee's actual powers of which the bank had knowledge. The second 
question is purely one of fact; and while the aflfldavits of Angelo, 
which the complainants présent, are of themselves insuiïicient to 
satisfy the mind as to the actTial character of the transactions in 
regard to the notes, the question is one which deserves examination. 
It is obvions that a court of appeals cannot settle questions of law 
which may dépend upon undisclosed facts, or questions of fact, upon 
ex parte affidavits of the character which were presented to the cir- 
cuit court upon the motions in this case. It is âlso true that when 
the questions which naturally arise upon the transactions make them 
a prôper subject for deliberate examination, if a stay of proceedings 
will not restdt in too great injury to the défendants, it is proper "to 
préserve the existing state of things until the rights of the parties 
can be fairly and fully investigated and determined" by évidence 
and proofs which hâve the ment of accuracy. Blount v. Société 
Anonyme, 3 C. C. A. 455, 53 Fed. 98. The questions in this case are 
of the character which has been indicated, but we hâve been im- 
pressed with the fact that a sale of the silk will be for the peeuniary 
advantage of ail the parties. If the goods remain in boxes for 
months, their peeuniary value will be greatly endangered. It would 
seem that by the consent of the parties the goods should be sold 
under the exécution, after ample notice, and under circumstances 
which will insure proper priées; and the proceeds should be placed 
in the registry of the court, to await the final décision upon the 
merits, and for this purpose the circuit court is instructed that it has 
the power to modify the order. The order continuing the injunction 
is afflrmed, with costs of this court, with instructions to the circuit 
court to modify the same upon application of the parties, as it may 
be advised. 



FARMERS' LOAN & TRUST CO. v. NORTHERN PAC. R. CO. et al. 
(WATTS, Intervener). 

(Circuit Court, D. Oregon. May 20, 1896.) 

RAILBOAD ReCKIVERSHIPS— PBEFBKENTIAI CtAIMS— DAMAfiBS FOK NEGLIGENCE. 

When a receiver of a railroad ï>as been appointed in a suit for the 
foreclosure of a mortgage upon the road, and no order has been made, 
as a condition of such appointment, for the payment of daims for dam- 
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âges, a judgment agalnst the railroad company for damages, cansed by 
Its négligence in the opération of its road, subséquent to the mortgage and 
before the receivership, Is not entitled to payment by the receiver in 
préférence to the mortgage debt. 

Pétition of L. W. Watts for préférence of claim over the mort- 
gage indebtedness. 

John H. Woodward, for petitioner. 

Cyrus A. Dolph, for receiver. 

Cox, Cotton, ïeal & Minor, for complainant. 

GILBERT, Circuit Judge. L. W. Watts présents a pétition for 
an order instructing the receiver to pay out of moneys in his hands 
the petitioner's judgment for damages against the Northern Pa- 
cific Railroad Company. The judgment is based upon the négli- 
gent act of the company in killing stocli belonging to the petition- 
er while operating its road, about two months prior to the date 
vphen the road went into the hands of receivers. The question is 
presented whether or not such a claim is entitled to préférence 
over the mortgage liens upon the road, which were made and re- 
corded prior to the date of the act of négligence on v?hich the 
claim is based. Certain classes of debts of railroad companies 
which were incurred before the road went into receivership hâve 
been held by the courts to be entitled to payment in préférence to 
prior mortgage liens. They hâve been so paid upon two distinct 
grounds : First, it is held that the court appointing the receiver is 
vested with discretionary power to make such order ooncerning the 
payment of existing liabilities as shall be équitable and just, as a con- 
dition précèdent to assuming control over the property at the suit 
of the lienholder, and that the court is not without power in such 
a case to require that the receiver pay claims other than those 
that had their origin in contracts for the supply, equipment, better- 
ment, management, or maintenance of the road, and that there 
might even be included in such order the payment of claims that 
arose from the négligent acts of the company. Fosdick v. Schall, 
99 U. S. 235; Trust Co. v. Souther, 107 U. S. 591, 2 Sup. Ct. 295; 
Farmers' Loan & Trust Co. v. Kansas City, W. & N. W. R. Co., 
53 Fed. 182. In the second place, it has been held that certain 
debts contractéd by the railroad company within a reasonable 
time prior to the appointment of the receiver are payable by him 
out of the income, for the reason that they belong to the class of 
claims known as preferential. Their allowance and payment does 
not dépend upon the authority of an order of court made at the în- 
ception of the receivership, but upon their inherently équitable 
nature, arising from the fact that they represent supplies furnished 
to the road for its opération or equipment, or the wages due its 
operatives, whose assistance was indispensable to its maintenance 
as a going concern, or the balances due from the road to Connect- 
ing roads. In so preferring such claims the courts hâve recognized 
the fact that a mortgage upon a railroad in some respects differs 
from the ordinary mortgage upon real estate; that the railroad 
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Company, having received its franchises from the public, and heing 
in a sensé a public instrument for tlie carriage of freight, pas- 
sengers, and mail, owes duties to the public, one of which is that 
its opération be continuons and uninterrupted ; and that he who 
loans his money upon a railroad mortgage must be presumed to be 
aware of that fact, and to take his security with notice that its 
value may dépend upon the continued use of the property, and 
that, in order to maintain its value and préserve its franchises, 
there must be a continuons supply of funds, labor, and material 
f urnished upon its crédit ; and the courts hâve sustained the claims 
of such creditors, and bave ordered their payment by the receiver 
upon the ground that the mortgagee, while his claim is anterior 
in time to the claims of such creditors, has nevertheless received 
the benefit of the supplies, etc., by means of which his security has 
been preserved and protected, or upon the ground that his lien 
upon the net earnings contemplâtes their payment. No such equi- 
ty présents itself in the case of one whose claim is based upon 
the négligent act of the corporation. Such claims for injuries oc- 
curring under the receiver's own management are paid, it is true, 
in préférence to the mortgage debt, not for the reason of their 
preferential nature, nor because of any superior equity in their 
favor over claims for damages which arose before the receiver was 
appointed, but because they are liabilities which were incurred by 
the receiver in the course of his own opération of the road, and 
are payable by him as other expenses of the management. But 
he who has a claim of damages for a négligent act of the railroad 
Company prior to the receivership has no recognized équitable 
ground for demanding a preferred payment: He has done no act 
by which either the railroad company or the mortgagee has prof- 
ited, nor has he surrendered property which has in any way inured 
to their benefit. Accidents, it is true, are liable to occur, and do 
occur, in the opération of ail raiiroads, and it is impossible to 
whoUy avoid them; but it cannot be said that they are necessary 
to the road's existence in the same sensé that supplies are nec- 
essary. Indeed, the right to recover damages on account of such 
acts is predicated upon the fact that the acts were not necessary 
to the proper management of the road. He who lends his money 
on railroad security undoubtedly does so with the contingency 
that the company may require supplies and equipment. and that, 
if it become necessary for the protection of the security that a 
court of chancery shalî assume control over the mortgaged prop- 
erty, such claims may intervene between him and the payment of 
his lien. He incurs also the risk of the négligent conduct of the 
railroad company, so far as it may directly affect the condition or 
value of the property. But it cannot be said, and no court has 
held, that he assumes the risk of the négligence of the railroad 
company whereby injury results to third persons, and that he, in 
efifect, becomes responsible for the torts which such railroad com- 
pany may commit against others. The doctrine of the preferential 
claim is itself an innovation upon the law of liens. It is a récog- 
nition of the peculiar nature of the railroad mortgage, and arises 
v.74F.no.4^28 
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either from the considération of the fact that tlie mortgage créâtes 
a lien upon the net income, or it grows ont of the necessity of the 
case, — that is, the necessity for the continued opération, equipment, 
and préservation of the road. While there are cogent reasons that 
may be urged in favor of the proposition that the lender of money 
upon failroad security, having furnislied in tlie flrst instance the 
fund ont of which the road is built, and without which it could not 
hâve been created, and having thereby aided in putting into opéra- 
tion a powerful and dangerous agency through the imperfection 
of which injury must resuit to others, and having taken a lien 
upon the road, its equipment and its earnings, and having become 
in a sensé a party in interest with the railroad company in its op- 
ération and maintenance, should in equity hold a lien second to 
him who is injured by the railroad company in its ordinary course 
of business, thus following by analogy the law maritime, the 
courts are, nevertheless, not justifled in departing from the estab- 
lished précédents which govern property rights, and in violating 
the obligation of contracts by making a new rule in cases of this 
kind. In view of the settled maxims of equity and their applica- 
tion as f ound in the décisions of the courts, no satisf actory rea- 
son présents itself on which an exception in such a case can be 
based, or upon which it can be h'eld that he who loans upon rail- 
road security assumes the risk of loss from the négligent act of 
the railroad company to.strangers more than that he who loans 
upon a, mortgage on reàl estate assumes the risk of the owner's 
'legligent àct to his neighbors, or why in the one case more thau 
in the other the mortgage lien should be postponed to the demand 
of the injured person «for damages. , The fact that a receiver has 
been appointed in any case does not of itself create new equities in 
favor ofcreditors. _ , 

The petitioner relies upon the reasoning of the circuit court 
of the district of Washington in deciding the case of Farmers' Loan 
& Trust Co. V. Northern Pac. R. Go;, 71 Fed. 245. In that case 
the court ordered the receiver to pay as a preferential debt the de- 
mand of two sureties, who, prior to the receivership, had at, the 
request of the railroad company executed a bond for a stay upon 
an appeàl from à judgment rendered against the company, whereby 
the judgment creditor had been prevented from coUecting his debt, 
and who upon flnal judgment had paid the debt. There can be 
no doubt of the correctness of that conclusion. By executing the 
stay bond the sureties had enabled the railroad company to retain 
among its asàets the money that would otherwise hâve gone to 
pay the judgment, and the lienholders indirectly received the bene- 
fit of its rétention. After the sureties had flnally discharged their 
liability by paying the judgment creditor, they were entitled to re- 
payment ont of the fund they had thus conserved. In the course 
of the opinion, it is true, the court reasoned upon promises suf9- 
ciently broad to include among preferential claims the claim for 
damages from the company's négligence, but in that respect the 
opinion involves the récognition of a doctrine which is in advance 
of the adjudication of other courts. It is proper to note that the 
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learned judge in deciding that case relied largely upon the déci- 
sion of Judge Caldwell in Farmers' Loan & Trust Co. v. Kansas 
City, W. & N. W. R. Co., 53 Fed. 182. That was a case in wliich 
the court, in appointing the receiver, had made it a condition pré- 
cèdent to assuming control of the property tliat the receiver pay a 
specifled floating indebtedness of the raiiroad company, among 
which were liabilities for injury to persons and property which 
had accrued since the exécution of the mortgage. The court, fol- 
lowing the doctrine that the appointment of a receiver is the exer- 
cise of discretionary power, held that in making the appointment 
it might impose such terms as it deemed just, and that the trustée 
representing the bondholders, having assented to the terms îm- 
posed at the time, had no standing in court thereafter to impeach 
the transaction; but the learned judge who rendered that déci- 
sion later participated in a décision of the circuit court of appeals 
for the Eighth circuit, in which the vi'hole subject is carefully con- 
sidered, and ail the authorities bearing upon the question are re- 
viewed, and he assented to the conclusion there reached that a 
claim for damages for the négligent act of the raiiroad company, 
committed shortly prior to the receivership, is not a preferential 
claim to be paid at the expense of the mortgage liens. Trust Co. 
T. Riley, 16 C. C. A. 610, 70 Fed. 32. The pétition must be denied. 



FARRAR et al. v. BERNHEIM. 

(Circuit Court of Appeals, Fifth Circuit. April 21, 189G.) 

No. 427. 

1. FeauduIjBnt Convbyances — RiGHTS OF Creditors. 

A failing debtor made a voluntary transfer of certain valuable real es- 
tate to one F., for the purpose of defeating his creditors. P. held the prop- 
erty until his death, accounting for a time to the debtor for the rents, but 
afterwards refusing to surrender the property to him; and, after P.'s 
death, his heirs held the property and coUected the rents. Certain credit- 
ors of the original owner took judgment against him, levied exécution ou 
the land after F.'s death, and caused it to be sold as the property of the 
Judgment debtor, plaintifC buying it In at the sale. Plaintiff then brought 
suit to establish his title to the land, and, in such suit, proved the facts 
as to the character of the original transfer, both by circumstantial évi- 
dence and by the admission of the parties. Helâ that, although no court 
■would Interfère as between the original owner of the land and F., plain- 
tiff, as a créditer of the fraudulent grantor, was entitled to the assistance 
of a court of equity, and his title should be established. 

3. Limitations — Advbbsb Possbssiok — Color of Title. 

Held, further, that the fraudulent conveyance to P. afforded no beginning 
point for the running of the statute of limitations in favor of him or his 
heirs, in the absence of proof of the creditor's knowledge of the facts. 

8. PrAOTICB — FlNDINGS OP MaSTER— EXCEPTIONS. 

The finding of a master, to whom ail the questions of law and fact in a 
case hâve been referred, by agreement of the parties, for détermination, 
is not to be set aside or disregarded, unless upon exceptions supported by 
spécial statements of the master, or évidence referred to in the exceptions, 
by which it is shown that the report of the master is unsupported or es- 
sentially defective. 
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Appeal f rom the Circuit Court of the United States for the North- 
ern District of Texas. 

Mr. Crawford, for appellants. 
Simkins & Simkins, for appellee. 

Before FARDEE, Circuit Judge, and BOARMAN, and SPEER, 
District Judges. 

SPEER, District Judge. Tlie record of this cause will malie plain 
the material facts following: In the year 1879, "Reisman & Pree- 
man" was the title of a mercantile flrm of the town or city of Ennis. 
This municipality is in the county of EHis, and in the state of Texas. 
The firm dealt in dry goods. The dry goods were vended from a 
storehouse familiarly linown in that coinmunity as the "Reisman 
Corner." The house itself at that time was a wooden structure, and 
it was situated on lot No. 1 in hlock No. 11 of the suryeyed plan of 
Ennis. It is this lot which is the object of the controversy the court 
has heard. The controversy originated in the following manner: 
In the year already mentioned, Reisman & Freeman failed, — that is 
to say, they became insolvent; and, as they freely testify, they has- 
tened to dispose of their property, as best they could, in such manner 
as would most effectually disappoint their creditors in the hope that 
any of the flrm holdings might be subjected to the payment of the 
flrm debts. Among thèse assets was the Reisman corner. This was 
conveyed by the deed of the insolvent flrm to one Aaronson, and 
Aaronson paid nothing for it, but testifled that he took it merely to 
defeat the creditors. Then the flrm of Reisman & Freeman dis- 
solved, and Reisman purchased Freeman's interest in the lot. Aaron- 
son, at Reisman's request, made a deed of the Reisman corner to 
one J. R. Farrar, who, like Aaronson, paid nothing. Notwithstand- 
ing this, the deed to him recited that Farrar paid |1,500 in cash, and 
gave his note for $1,000, as the price for the lot. Farrar was not 
présent when Aaronson executed and delivered the deed, for Farrar, 
to Reisman. It is true that the original note mentioned in the deed 
as a part of the considération was prepared for Farrar's signature, 
but he never signed it, as appeared by the original draft of the note 
itself, which was produced at the trial, and identifled by the attor- 
ney who drew it. The character of Farrar's holding is also made 
évident by the fact that he paid, or accounted for, the monthly rents 
to Reisman. Moreover, certain exécutions against Reisman & Free- 
man were levied on this corner lot. This was after the conveyance 
to Farrar. Under this levy the property was sold by the sheriff as 
the property of Reisman & Freeman, and bought in by Farrar. Far- 
rar interposed no claim of any kind as the owner of the property. 
The évidence makes plain the fact that one month before the sale 
by the sheriff the debtor Reisman himself paid to the attorney who 
held thèse exécutions the full amount due thereon, and the attorney, 
at Reisman's request, wrote a transfer of the judgments to Farrar, 
and delivered the assignment to Reisman's attorney. This was, as 
already stated, a month before the sale by the sherifl' above men- 
tioned. The night that Reisman & Freeman executed the deed to 
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Farrar, their place of business was closed by an attachment. Be- 
sides, Farrar stated to a nnmber of the witnesses, and at différent 
times, that he held the property in question for Eeisman. It is true 
that in 1883 Farrar, being tlien in possession of the lot, erected up- 
on it a brick storehouse. But it was in évidence that he advanced 
the cost of this building for Reisman, who, on his part, stipulated 
that Farrar should appropriate the rents until he should be reira- 
bursed. There is also written évidence to show the character of 
Farrar's tenure. For instance, this order: 

J. W. McNeil: Ploase pay Joe Ilelsman one hundred and tliirty dollars 
^$180.00) for two months' reut on saloou. 
Aprll Ist, 1884. J. R. Farrar. 

This was after the brick building was erected. 

It further appears from the testimony of Keisman that during Far- 
rar's tenancy, and sinee his death, the rents of the property largely 
exceeded any claim for the advances Farrar might hâve held against 
it. It appears that Reisman, several times, attempted to hâve a 
settlement with Farrar, in order that he might regain actual posses- 
sion; and finally Farrar threatened "to shoot the top of Reisman's 
head ofl," if he ever mentioned the subject again. After hearing 
this remark, Reisman preserved an unbroken silence with relation 
to this topic until after Farrar's death. Farrar died in November, 
1888, and his légal représentatives, the défendants, are holding the 
Reisman corner and collecting the rents. It further appears that 
on the 15th day of March, 1889, Jacob Bernheim & Co. obtained in 
the district court of Dallas county, Tex., a judgment against Reis- 
man for 11,362.80, with interest and costs of suit. By virtue of this 
the lot in question was sold, and Charles Bernheim became the pur- 
chaser. On the sherifl's title thus obtained, Bernheim brought suit 
in the circuit court to recover the lot and the rentals thereon; but, 
owing to technical irregularities. this judgment is not relied on for 
the purpose of the suit to establish title flled by Bernheim. On the 
same day, and in the same court, one Max London recovered against 
Reisman |4, 981.66. On this judgment exécution was issued the 
17th day of April, 1889. The sheriff' declining to sell, because of the 
previous sale to Bernheim, a writ of venditioni exponas, under the 
Texas practice, was made out on the 14th day of October, 1889 ; and 
in obédience to this the sheriff, on the 5th day of November, 1889, 
again sold the property. Again Charles L. Bernheim became the 
purchaser, and to him the sheriff gave his officiai deed. In the mean- 
time Charles L. Bernheim had bought the Max London judgment, 
and thereafter amended his pétition, setting out title he had acquired 
by the sale under that judgment. The cause was delayed for several 
years because it was impracticable to serve James Farrar, Jr., who 
could not be found when he was needed. The cause was transferred, 
by order of the court, to the eqiiity docket. By consent of ail the 
parties; the questions at issue were referred to H. S. Lathrop, stand- 
ing master, to hear and détermine the same. The master has made 
his report in favor of the plaintiff. The report was coniirmed by de- 
cree of the circuit court, and the détendants appealed to this court. 
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Tbe record of this case is voluminous, but the foregoing state- 
ments will, we think, make it évident that the flnding of the master 
and the decree of the circuit court were demanded by the settled 
principles of equity relative to such a controversy. The défendants 
the wife and children of Parrar are merely volunteers. They take 
no greater right than he had, and he had none as against Eeisman's 
creditors. Indeed, the effort to cloak this vahiable asset of the in- 
solvent flrm so that the creditors were defeated was a flagrant and 
palpable fraud. As between Reisman and Farrar, no court would 
interfère, but Bernheim is entitled to the considération and assist- 
ance of a court of equity. The position that the Texas statute of 
limitations will protect the heirs of Farrar in their enjoyment of the 
Reisman corner is untenable. It was based upon a fraudulent con- 
veyance, where title did not pass, and where it was not intended to 
pass. It was merely a fraudulent device to defeat creditors, and 
affords no beginning point for the statute of limitations, unless, in- 
deed, the évidence had disclosed the fact that the creditors had been 
advised of the fraud, and then slept over their rights until the bar 
of the statute had intervened. This does not appear. In the Texas 
court there are numerous well-considered cases supporting this view. 
Munson v. Hallowell, 26 Tex. 475; McCamant v. Batsell, 59 Tex. 364; 
EajTnond v. Cook, 31 Tex. 374; Beard v. Blum, 64 Tex. 61. .See, 
also, Rives v. Stepliens (Tex. Civ. App.) 28 S. W. 707. 

It is, moreover, true, as insisted by the appellee, that, under the 
written consent to refer ail questions of law and fact to the déter- 
mination of a particular standing master, the flnding of that olficer 
is usually conclusive. Such a consent, entered as an order of the 
court, is a submission of the controversy to a spécial tribunal selected- 
by the parties, to be govemed by the ordinary rules applicable to 
the administration of justice in tribunals established by law, and its 
déterminations are not subject to be set aside and disregarded at the 
mère discrétion of the court. Kimberly v. Arms, 129 U. S. 512, 9 
Sup. et. 355. This may be done, however, on exceptions showing 
that the report is unsupported, or essentially defective, but not other- 
wise. Id. And in passing on exceptions to a master's report the re- 
port of the master is received as true, and the exceptions thereto 
are to be regarded so far only as they are supported by the spécial 
statements of the master, or by évidence which must be brought to 
the attention of the court by référence in the exceptions to the par- 
ticular testimony relied upon to set the report aside. Harding v. 
Handy, 11 Wheat. 126; Jaffrey v. Brown, 29 Fed. 479. Hère the 
report of the master makes no spécial statement of the évidence, and 
the exceptions offered are assignments of alleged error, unsupported 
by référence to the évidence as thé rule requires. For thèse reasons 
we décline to disturb the flnding and decree of the circuit court, and 
a decree of afiflrmance will be entered. 
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FARMERS' & TRADERS' NAT. BANK OF COVINGTON, KY., v. GREENB 

et aJ. 

(Circuit Court of Appeals, Sixth Circuit. May 25, 189C.) 

JSo. 361. 

Practice— Stkiking Out Evidence— Time op Objection. 

Wlien évidence wiiieli may hâve been irrelevant, or otberwisc open to an 
objection seasonably taken, bas been admitted witliout objection, tlie wit- 
ness being examined and cross-examined by the respective parties, it is 
not error to deny a motion to strilîe out sucli évidence, made after its 
tendency and ett'ect liave been disciosed. 

In Error to the Circuit Court of tlie United States for tbe Dis- 
trict of Kentuclîv. 

This was a suit brouglit by tlie défendants in error against the Farmers' & 
Traders' National Bank of Covington, the plaintiff in error, to recover dam- 
ages for the alleged négligence of the bank in forwarding and presenting for 
payment three drafts made by the plaintiff below upon the New Jersey 
Slieep & Wool Company, a corporation organized under the laws of New Jer- 
sey, ançl doing business at Jersey City, in that state. The particulars of the 
case are. thèse: The plaintiffs below, Thomas M. Greene and Talton Embrey, 
as partners, doing business Under the firm name of Greene & Embrey, had 
been for some time engaged in the business of buying, selling, and shipping 
live stock from Cincinnati, Ohio, and otlier places, to parties in the Eastern 
States, and, among others, to the New Jersey Sheep & Wool Company. "Upon 
the occasion out of which the présent controversy bas arisen, Greene & 
Embrey had sold and shipped by rail to the said New Jersey Sheep & AVool 
Cornpany, at Jersey City, several car loads of live-stock, and drew three drafts 
upon that Company for the price of the stock thus shipped. The flrst of thèse 
drafts was made and dated on June 30, 1893, for the sum of $3,9Ï)3.72. payable 
on demand, without grâce, which draft they deposited witli the Farmers' & 
Traders' National Bank, on the day of its date, for collec^tion. On July 1, 
1893, they drew a like draft on the same company for the sum of )p4,097.69, 
and deposited it with the said bank for collection. And on the 3d of the same 
month they drew another like draft on the same company for the sum of 
.?().58.31, which they also deposited with the bank for collection. Thus ail of 
the drafts were payable on présentation. No bill of lading was atiached to 
thèse drafts, and Greene & Embrey had no security for the payment of the 
price of the stock which they had shipped. In accordance with the usual 
course of business, the Farmers' & Traders' National Bank sent forward 
thèse several drafts to their correspondent, the Hanovcr National Bank of 
New York City, and tbat bank in turn transmitted the drafts to the First 
National Bank of Jersey City, to the end that the last-named bank shoulrt 
there présent to the drawee at that place the several drafts for payment. 
The 2d of July was Sunday. By the usual course of mail the flrst two of 
the above-mentioned drafts would hâve reached the Hanover National Bank 
as early as the opening on the mornîng of Monday, July 3d, and it appeareci 
upon the. trial that the drafts were in the hands of the Hanover National 
Bank at that time; but for some reason they were not received by the First 
National Bank of Jersey City until the forenoon of Wednesday, the 5th of 
July. The 4th of July being a holiday, no business was done by the banks 
of New York, and Jersey City on that date. The First National Bank of Jer- 
sey City presented the drafts to the drawee for payment some time after the 
hour of 3 o'clock p. m. on July ôth, when payment was refused. The New- 
Jersey Sheep & Wool Company had been in failing circumstances for some 
time préviens, but continued to pay its obligations up to the hour of 3 p. m. 
on the ôth of July, when, having at about that hour made an assignment, it 
succumbed and closed its doors. The évidence tended to show that if the 
draftS' had been presented on the 3d of July, or (probably) at the opening 
for business of the banlis on the morning of the .5th, or soon after, the drafts 
would bave been paid. The resuit was, as the évidence tended to show, 
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that Greene & Embrey lost the amount représentée! by the flrst two di-afts. 
It appears from the record that the draft for $(558.31 was subsequently satis- 
fled through légal proceedings taken for the collection of the amount repre- 
sented by It, so that when the trial of this case took place the matter in con- 
troversy was restricted to the drafts for $3,993.72 and $4.097.69, respectively. 
The case was tried before Circuit .Tudge Taft and a jurj' at Covlngton. Proof 
was ofCered of the facts and circumstances relating to the two drafts then 
remaining as the foundation of the controversy, and in the course of the trial 
It appeared by évidence whicb was not objected to that the draft for $058.31, 
drawn on the 3d day of July, was received by the First National Bank of 
.Tersey City, and presented for payment at the same time with the other two 
drafts. The évidence with regard to the hlstory of ail three of the drafts 
iwas commingled, and until after the évidence was offered, and the arguments 
lOf counsel to the jury upon the facts were made, no distinction in respect 
to the competency and relevancy of the proof was taken by counsel on either 
side in respect of the several drafts. Before the court gave its instructions 
to the jury, however, counsel for the défendant below moved the court "to 
exclude from considération from the jury and from the case, as évidence, 
the draft of date July 3, 1893, in amount $658.31, and ail the testiniony in re- 
lation thereto." This motion was overruled by the court, and counsel for the 
defendadt excepted. The counsel for the défendant further moved the court 
"to charge the juiy to find its verdict for it (the défendant)." That motion 
was also overruled, and the court refused to so instruct the jury, and to this 
counsel for the défendant also excepted. Other exceptions were taken during 
the course of the trial, but none of them related to the particular matters upon 
which the case was presented in this court, or considered by the court in 
announcing its opinion. In its instructions to the jury the court referred to 
the évidence tending to show that the draft of the 3d of July, and which 
presumably dld not reach New York until the evening of the 4th and the bank 
on the morning of the 5th, was presented on the 5th of July, as évidence com- 
pétent to be considered upon the question of the diligence of the Hanoyer 
National Bank in forwarding the flrst two drafts for collection. No excep- 
tion was taken by counsel for the défendant below to this référence by the 
■court to that part of the testimony. The jury rendered a verdict for the 
plaintifiC for the sum of $8,998.43, the amount of the drafts of June 30th 
<$3,993.72) and July Ist ($4,097.69), with interest. 

J. W. Bryan, for plaintiff in error. 
Charles Fisk, for défendants in error. 

Before LURTON, Circuit Judge, SEVEEENS, District Judge, and 
HAMMOND, J. 

SEVERENS, District Jndge, haying stated tlie case as above, de- 
livered tlie opinion of tlie court. 

Six supposed errors are assigned upon tlie proceedings at the 
trial of this case, only two of which, however, — the flrst and the 
fourth, — are founded upon exceptions duly taken. The second er- 
ror assigned is a mère élaboration of the flrst, specifying a number 
of particular parts of testimony which the court refused to exclude 
upon the motion made, as above stated, at the close of the testi- 
mony and the arguments, and is the same matter the refusai to ex- 
clude which is made the subject of complaint in the flrst of the er- 
rors assigned. The third of the errors assigned relates to the réf- 
érence by the court, in its charge to the jury, to the évidence in re- 
gard to the time required for transmission and présentation of a 
draft from Covington to Jersey City, as bearing upon the question 
of négligence in respect of the two drafts of the 3Qth of June and 
the Ist of July, respectively. It is manifest that, if the court was 
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right in its refusai to exclude the évidence in relation to thajt third 
dralt froni tlie jury, that testimony must be admitted to hâve re- 
mained in the case, and was proper matter for the comment which 
the court made upon it. But, short of this, it is enough to say that 
there was no exception taken to any part of the charge of the court 
to the jury, and hence there is no proper foundation for this assign- 
ment of error. The fifth and sixth of the supposed errors complain 
of the rendition of the judgment which ensued upon the verdict of 
the jury, and, in themselves, allège no error, independently of the 
supposed error of the court in refusing to instruct the jury to flnd 
its verdict for the défendant. The only exceptions necessary to be 
considered, therefore, are those taken upon the refusai of the court 
to strike eut ail the évidence relating to the draft for |Cô8..Hl, of 
the 3d of July, and in the court's further refusai to instruct the jury 
to find a verdict for the défendant. 

In respect to the flrst exception, it is to be observed that the ob- 
jection upon which it rests was not taken at the time of the intro- 
duction of the évidence. The witnesses testifying in référence to 
that matter were examined in chief by counsel for the plaintilî, and 
were cross-examined by counsel for the défendant, without any sug- 
gestion of irrelevancy, and the objection was not started until the 
arguments to the jury had been closed. After having waited until 
the tendency of the évidence had been developed, and its effect 
upon the case indicated, it was too late to raise the objection. A 
party cannot be permitted to lie by, and experiment upon the tes- 
timony, and ascertain what might corne of it, for beneflt or disad- 
vantage, and then, if it turns out to be unpropitious for him, seek 
to exclude it altogether. This is a well-settled rule in practice, in 
dealing with évidence upon the trial of cases both civil and crim- 
inal. Brockett v. Steamboat Co., 18 Fed. 156; Schuchardt v. Al- 
lens, 1 Wall. 359; Teal v. Bilbv, 123 U. S. 572, 8 Sup. Ct. 239; Ben- 
son V. U. S., 146 U. S. 325, 13 Sup. Ct. 60. We do not mean to say 
that this rule would apply to a case where the irrelevant évidence 
had crept into the trial by inadvertence, or without négligence 
on the part of counsel. In such case the objection might be subse- 
quently taken, if it is doue seasonably, and in such a manner as 
not to préjudice the other party. In the présent instance we are 
dealing with a case where the irrelevancy, if it was such, was at ail 
times obvions, and where the record shows that the complaining 
party took his chances of profiting by the testimony. It might be 
that the évidence relating to the draft of July 3d was irrelevant, 
because it was not at the time of the trial the subject of contro- 
versy, and that, for that reason, évidence of the lengtli of time 
which, on a particular occasion, had sufïiced for transmission and 
présentation of the draft, would hâve been open to objection, if sea- 
sonably taken, and that if it had been taken at the proper time the 
court should hâve excluded it, but it is not necessary for us to ex- 
press any opinion upon that question, in the circumstances of the 
présent case. 

The second of the exceptions above referred to was taken to the 
refusai of the court to allow the motion of defendant's counsel for 
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instructions to tlie jury to render a verdict for the défendant. But, 
having looked into the évidence as exhibited by the bill of excep- 
tions, we are ail agreed that, while the recovery stands on narrow 
grounds, there was sufficient to require the court to submit the 
questions at issue to the jury for their détermination; the tendency 
of the évidence being to establish the facts collected in the state- 
ment preceding this opinion, and to support the verdict. That be- 
ing so, it was a question for the jury to décide wliether the alleged 
négligence of the plaintiff was made ont. It has not been contro- 
verted in this case that the négligence of the Hanover ÎN^ational 
Bank, if any such existed, is chargeable to the plaintiff in error, and 
imposed upon the latter a liability to Greene & Embrey, because it 
undertook the collection of the drafts. As we find no error in the 
rulings of the court below, the judgment must be aiïirmed. 



CENTRAL TRUST CO. OF NEW YORK et al. v. MILWAUKEE ST. RY. CO. 

(Circuit Court, E. D. Wisconsin. May 18, 1896.) 

Privilège of Attornbys— Service of Subpœna witilb Attendikg Court. 
Service of subpœna to attend hearings as a witness, upon an attorney 
wlio has corne from another state to attend to business of hls clients 
pending in the court, before he has had reasonable time to talie his de- 
parture, will be set aside, on his motion, as a violation of the protection 
■whlch the law extends to ail necessarily attending upon a court, especially 
when the business of his clients requires his immédiate présence in other 
States. 

This was a pétition by William Nelson Cromwell to vacate service 
of subpœna upon him as a witness. 

B. K. Miller, Jr., for petitioner. 

P. J. Somers and A. W. Bell, for respondent. 

SEAMAN, District Judge. The facts stated by the -pétition, and 
conceded upon the hearing, are substantially as follows: The peti- 
tioner is an attorney at law residing in New York City, and has been 
engaged as counsel in the récent Northern Pacific litigation, through- 
out its pendency in this and other courts. He is also président of 
the défendant corporation in the above-entitled action. On April 28, 
1896, he was in attendance before this court on application for cer- 
tain important decrees respecting the Northern Pacific Railroad 
Company, having come from New York expressly for that purpose. 
Immediately after the hearing, while he was engaged in such mat- 
ters, and in the office of the clerk of this court, the petitioner was 
served with a subpœna requiring his attendance as a witness before 
a commissioner of this court on May 1, 1896, in an examination pend- 
ing in the above-entitled action, on behalf of an intervener therein, — 
being a matter entirely outside of said engagement. His duty as 
counsel in the Northern Pacific proceedings required his departure 
the same evening for St. Paul, and thence to varions distant points, 
to obtain entry of ancillary decrees carrying ont the purposes of the 
decrees entered hère. Upon thèse facts, is a case presented which 
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calls for intervention by the court to save the petitioner from com- 
pulsory attendance herein as a witness on behalf of adverse parties, 
taking into considération the fact tliat he is the président of the 
défendant, a Wisconsin corporation, and a nonresident of the state? 
The answer to this inqniry is clearly deducible from the authorities. 
The aneient rule in England extended to jjracticing attorneys gen- 
erally the privilège from arrest by the ordinary process of court, on 
the theory that they were "always supposed to be there attending," 
and that the "business of the court or their client's causes would 
suiïer by their being drawn into any other than that in which their 
Personal attendance is required." 3 Bl. Comm. 281); Bac. Abr. tit. 
"Privilège." This doctrine obtained no acceptance, as an entirety, 
in the jurisprudence of this country; and a privilège of such nature 
and estent could not well exist, in the light of American institu- 
tions, nor under the conditions of the présent day. But, ont of the 
common-law rule, it has beconie firmly established in the courts of 
the Union that "ail persons who hâve any relation to a cause whicli 
calls for their attendance in court, and who attend in the course of 
that cause, though not compelled by process, are, for the sake of 
public justice, protected from arrest in coming to, attending upon, 
and returning from the court. Tidd, Prac. 196; 1 Greenl. Ev. §§ 
316-.318, and cases cited." In re Healey, 53 Vt. 694, 38 Am. 
Eep. 713, and notes, page 717. Necessarily, if not primarily, the 
immunity extends to the attorney representing the cause of his 
client before the court. In that view, it is stated in Brooks v. 
Patterson, 2 Johns. Cas. 102, "The object is that attorneys may not 
be drawn into otlier courts, or to other business, to the injury of the 
suitors," but that "the privilège is that of the court, for the sake of 
public justice, and is not intended as an accommodation to the indi- 
vidual." And in the leading case of Parker v. Hotchkiss, 1 Wall. 
Jr. 269, Ped. Cas. No. 10,739, it is said, in the opinion by Judge 
Kane, in which Chief Justice Taney and ]\Ir. Justice Crier concurred, 
that the privilège is that of the court, and the immunity of the 
parties is incidental; that it arises "in tlie necessities of the judicial 
administration, which could be often embarrassed, and sometimes 
interrupted," if suitors and officers were not thus protected; and 
with référence to its exercise being discretionary, "as the purposes 
of substantial justice may require" (per Starret's Case, 1 Dali. 357), 
the explanation is given that "the suitor or the witness from another 
jurisdiction may be relieved; he who is at home hère amongst us, 
sulïering no inconvenience from the service, may be refused a dis- 
charge." The opinion further commends Halsey v. Stewart, 4 N. J. 
Law, 420, as containing clear exposition of the law, and in that case 
the court says, "Courts of justice ought everj-where to be open, ac- 
cessible, free from interruption, and to cast a perfect protection 
around every man who necessarily approaches thera;" that "he 
should also be enabled to procure without difflculty the attendance 
of ail such persons as are necessary to manifest his rights." No 
décision has been called to my attention which dénies this protection 
to the attorney in actual attendance, nor to a nonresident for suf- 
âcient further time to come to and return from such attendance, and 
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the right îs clearly declared in the cases above cîted, and înCom. v. 
Ronald, 4 Call, 97; Secor v. Bell, 18 Johns. 52; Humphrey y. Cum- 
ming, 5 Wend. 90; Case of McNeil, 3 Mass. 287; Andersen v. 
Rountree, 1 Pin. 115. And in Parker v. Hotchkiss, supra, an 
instance is cited, with approval, in which Judge Sharswood, of tlie 
Pennsylvania suprême court, set aside the service of a summons 
upon an attorney from another county attending as counsel in a 
cause there pending. Upon tlie question whether the rule applies 
to the service of a subpœna, or other civil process, where there is no 
arrest, in the literal sensé, the authorities in the state courts appear 
to preponderate in so holding, although there are décisions other- 
wise, as per Rhodes v. Walsh, 55 Minn. 542, 57 N. W. 212. But the 
doctrine of the fédéral courts clearly extends the privilège, in favor 
of nonresidents, at least, to ail civil process; and in Miner v. Mark- 
ham, 28 Fed. 387, Judge Dyer pronounced that view for this court, 
in an opinion which reviews the cases, and states satisfactory 
grounds for the raling. See, also, Hurst's Case, 4 Dali. 387, Fed. 
Cas. No. 6,924; Parker v. Hotchkiss, supra; Bridges v. Sheldon, 7 
Fed. 36, 44. The opportunity for serving the subpœna upon the 
petitioner in the case at bar came only through his call to attend 
this court upon an important hearing affecting the interests of his 
clients. If the service is valid, it could compel Us attendance hère 
at a time which would seriously interfère with the further attention 
which he owes to thèse clients in other courts along the line of the 
Northern Pacific Railroad. To so hold would violate the principles 
which aim to protect ail having business before the courts. It is un- 
necessary to place the décision upon the ground that service was 
made within the constructive présence of the court, as per Blight v. 
Fisher, Pet. C. C. 41, Fed. Cas. No. 1,542, but the fact is suflîcient that 
it was made before there was reasonable time for the return or 
departure of the petitioner. The order vacating the service will be 
entered. 



TELLOW POPLAR LUMBBR OO. T. CnAPMAN. 

(Circuit Court of Appeals, Fourth Circuit May 5, 1896.) 

No. 143. 

1. PHACTICE— BiLLS OF EXCEPTIONS— TiMB OP SiGNINQ. 

On the day when a verdict was rendered for a plalntlff, motions made 
by the défendant to set aside the verdict and grant a new trial were 
continued until an adjourned term of the court, and at such term further 
continued until another adjourned term, at which the motions were over- 
ruled, and judgment entered for the plaintilï. At the same time, by 
formai order, the defendant's time for preparing bills of exceptions was 
extended to the first day of the next regular term. On that day, and 
again on the next day, the defendant's time was further extended, in each 
case by formai order, agalnst the plaintifC's objection. On the last day 
fixed, the bills of exceptions were presented by the défendant, and, on 
motion of the plalntlff, on that day, and again on two subséquent days, 
considération of them was postponed by formai order. On the day last 
fixed, objections to the bills of exceptions were argued, the matter again 
continued, by formai order, to the next day, on which the bills were 
signed and sealed by the court Beld, that the court never lost control 
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of the matter of the préparation and signlng of the bills of exceptions, 
and the same were regularly allowed, and properly In the record of the 
cause on writ of error. 

B. CONTBACTS — InTBKPRETATION. 

Plaintiff made a written contract with défendant, on February 9, 1893, 
to deliver to it, at certain designated points on two rlvers, 50,000,000 
feet of timber, to be eut from certain trees owned by hlm; the first yearly 
Bettlement to be made at the end of the June season of 1894, and 10,000,- 
000 feet, or more, to be delivered each year. In an action by plaintiff 
for damages for belng prevented by défendant from carrying out the 
contract, held, that plaintlft's obligation to deliver at least 10,000,000 
feet of timber annually was absolute; the year, however, being consid- 
ered as terminating wlth each June season in and after 1894, and, ac- 
cordingly, that an instruction that, If plalntifC could net hâve delivered 
10,000,000 feet by February 9th, In each year, the défendant must recover, 
was properly refused; but it was error to Instruct the jury that, if the 
plaintiff could not, "with such agenciea as he could command, consider- 
ing tldes," hâve delivered 10,000,000 feet annually, the défendant must 
recover. 

8. Pleading — AssuMPsiT — Spécial Plea. 

Held, further, that In the action, which was assumpsit, a spécial plea 
should hâve been allowed, whlch set up that the défendant, under the 
terms of the contract, was stlll in the performance of the same, aceording 
to a stipulation that, upon plaintiff' s negleet, défendant might do the 
work, and that the plaintiff was barred from maintaining any action until 
the completlon of such performance. 

4. Sales— Measube dp Damages. 

In an action for failing to receive timber, under a contract for Its sale 
and dellvery at certain points, the proper measure of damages Is the 
différence between the contract price of such timber and its market 
value, at the place where it was to bave been delivered, or, If the défend- 
ant had entire control of the market there, at the nearest available mar- 
ket, less the addltional cost of dellvery at such market; and the rule 
applying to cases of contracts to furnish materlals and do work, allowing 
the différence between the contract price and the cost of preparing the 
timber for dellvery, wlth an allowance for the lost tlme, and release from 
care and risk, does not apply. 

In Error to the Circuit Court of the United States for the West- 
ern District of Virginia. 

J. N. Baldwin and W. A. Ayers (Connally F. Trigg, on briefs), 
for plaintiff in error. 

J. F. Bullitt, Jr., and A. H. Burroughs (R. A. Ayers, J. L. Kelly, 
Chase & Dameron, and E. M. Fulton, on briefs), for défendant in 
error. 

Before GOFF and SIMONTON, Circuit Judges, and BEAWLEY, 
District Judge. 

GOFF, Circuit Judge. On the 9th day of February, 1893, S. F. 
Chapman, the défendant in error, of Asheville, N. C, entered into 
a contract with M. T. Green, of Illinois, and F. J. O'Oonnell, of 
Ohio, by which he agreed to deliver to them, in the Russell fork 
of 8andy river, at the mouth of Elkhorn, and in the Levisa fork 
of said river, at the mouth of Dismal creek, 50,000,000 feet of 
poplar timber, on the terms and conditions mentioned in said con- 
tract, which was in writing and which is hère set forth in full, 
in order that the questions involved in this case, and now to be 
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passed upon by the court, may be more easily compreliended and 
apprèciated. The contract is as follows, to wit: 

"It is hereby agreed, by and between S. F. Ohapman, of Asheville, N. 0., 
party of the flrst part, and M. T. Green, of Chicago, Illinois, and F. J. O'Con- 
nell, of Coal Grove, Ohio, parties of the second part, that for and In consid- 
ération of priées hereinafter named, and the advancement to said S. F. Ghap- 
man of the notes hereinafter referred to, said S. F. Ohapman hereby agrées 
and binds himself to deliver to said M. ï. Green and F. J. O'Oonnell, in the 
Kxissell fork of Sandy river, at the mouth of Elkhorn creek, and at the Levisa 
fork of the Sandy river, at the mouth of Dismal creek, fifty million feet of the 
timber that he owns, or had in any way control of, belng a portion of 42.000 
trees that are bought in the style of Albert Pack, trustée, and also 32,000 
trees that are owned and controlled by S. B'. Ohapman as an individual, 
both on the Russell and Levisa forks of the Sandy river. AU logs are to be 
delivered in the river belovp the mouth of Elkhorn on the Russell fork, and 
of Dismal creek on the Levisa fork: provided, that should the trees above 
referred to fall short of said flfty million feetj then said Ohapman agrées 
to make up the shortage in a manner satisfactory to said Green and O'Oon- 
nell. In considération of carrying out this contract, the said M. T. Green 
and F. J. O'Oonnell agrée and hereby bind themselves— First, to pay on ail 
clear logs 25" and up, $9.50 per thousand, Doyle's rule; second, 20" to 24" 
inclusive, $7.00. No. 2 log shall be a log not up to grade of No. 1, but must 
be free from rots, wlnd-shakes, and hollows; in short. No. 2 logs must be 
merchan table timber, and bearing not over four knots. AU logs are to be 
measured at the small end, avernge diameter, and no log shall be less than 
20" at the tip, regardless of lengtli. Logs must be 12', 14', and 16', or their 
multiples. Logs 12' to 16' long are to hâve 4" to equalize lengths. Multiples 
of 12', 14', and 16' are to hâve 8" to equalize lengths. Said M. T. Green and 
F. J. O'Oonnell agrée to make measurements every thirty days on the pits 
at the creek banks, where the timber is hauled by said Ohapman, and on thèse 
measurements they are to pay $6.00 on No. 2 logs, and $7.00 on No. 1 logs, 
per M., respectively, on the contract; the balance to be paid when the logs 
are delivered at the points above agreed upon. Settlements to be made 
every sixty days, at $6.00 on No. 2 logs and $7.00 on No. 1 logs per M., and to 
be closed with four months' aceeptances, indorsed by the Yellow Poplar Lum- 
ber Oompany. The flrst yearly settlement shall be made after the June sea- 
son of 1894. Logs left over in the creek are to be measured, and, after de- 
ducting the amount of remeasurement from the original measurement, on 
which advance is made, the différence shall détermine the amount of logs 
delivered. Logs left over shall be subject to two measurements, — one to 
détermine the amount delivered, the other to ascertain the damage to loga 
left over, if any; which number of feet of damaged logs would be deducted 
from S. F. Ohapman's original measurement, or, if already credited, charged 
back to him. S. F. Cliapman agrées to measure vrith his own loggers, and 
then M. T. Green and F. J. O'Oonnell will measure with S. F. Ohapman. 
S. F. Ohapman binds himself to pay his haulers and ail men employed in the 
logging interests througli orders on the store to be run by M. T. Green and 
F. J. O'Oonnell, as far as they need merchandise, at such a point as they 
see fit and deem expédient and most practicable in the district. One store 
will be operated on the Russell fork, and one on the Levisa fork. S. F. 
Ohapman agrées not to run any store, or hâve any interest in one, to the détri- 
ment of said M. T. Green and F. J. O'OonneU. Said M. T. Green and F. J. 
O'Oonnell agrée to issue supplies to the loggers up to such an amount as 
ordered by Ohapman, provided it is due S. F. Ohapman. Said M. T. Green 
and F. J. O'Oonnell also agrée to exécute their two straight notes for .$5,- 
000.00 each at ninety days and four months, one dated February 6, 1893, 
and one of even date herewith, with the distinct understanding that thèse 
two notes are to be renewed; and ten per cent, of measurements is to ba 
deducted monthly by said Green and O'Oonnell, to be applled towards the 
payment of said notes. And said S. F. Ohapman agrées that he will use the 
proceeds of thèse notes to satisfy certain claims in the way of purchase 
money between himself and former partner, 0. D. Oushing, for the release 
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of a certain bill of sale of his interest in said 42,000 trees made by him to 
George W. Pack. Said S. F. Chapman further agrées, and is liereby obli- 
gatéd, to put in ten million feet, or more, of said timber a year, and in case 
he neglects or fails to complète or carrj' out this contract, tlien It will become 
the duty and rigbt of said M. ï. Green and F. J. O'Counell to proceed to carry 
out this contract, and to eut, haul, and deliver into the creeks the logs from 
the trees belonging to S. F. Chapman, and ail the expenses entailed thereby 
are to be charged against said S. B\ Chapman; and, should anything remain 
after this has been done, the residue will revert to S. F. Chapman. 

"In witness whereof, the said S. F. Chapman, party of the flrst part, and 
M. ï. Green and F. J. O'Connell, parties of the second part, hâve hereunto 
set their hands this 9th day of February, A. D. 1893. 

"S. F. Chapman, 
"M. T. Green, 
"F. J. O'Connell. 
"In the présence of R. De V. CarroU." 

The said Green and O'Connell represented the Yellow Poplar 
Lumber Company, and the contract was for its use and beneflt, of 
which Chapman was fully advised. Soon after the exécution of 
the contract, work thereunder was commenced, and continued un- 
til during September, 1893, when the misunderstandings between 
the parties concerning the same became so serions that ail opéra- 
tions ceased. As is usual under such circumstances, the parties 
in interest did not agrée as to the cause of their difficulties, nor 
as to who was to be liable for the damages, if any, caused thereby. 
Chapman claimed that the contract had been, with the consent of 
the parties thereto, modified in three particulars, as follows: 
First. Instead of two |5,000 notes, that two drafts, of $5,000 each, 
should be drawn by Green and O'Connell on the Yellow Poplar 
Lumber Company, and accepted by it, in favor of Chapman. Sec- 
ond. That Chapman should run and manage the stores referred to 
in the contract, he to hâve one-third of the profits realized from 
their opérations. Third. That the Yellow Poplar Lumber Com- 
pany, after the work under the contract had commenced, agreed 
to release Chapman from his obligation to renew the two |5,000.00 
drafts. The Yellow Poplar Lumber Company admitted the mod- 
ifications as claimed in the first and second particulars, but denied 
the change as claimed in the third instance. Chapman, who in- 
sisted that he had been prevented from carrying out the contract 
by the action of the company, instituted a suit in equity in the 
circuit court of Wise county, Va., in September, 1893, against 
Green, O'Connell, and said company, demanding damages, and 
praying for the seizure of défendant'» property for the purpose of 
satisfying the same. Jurisdiction in equity was claimed on three 
grounds — Firct, because the accounts between the parties were com- 
plicated and mutual; second, as the défendant had violated the 
contract, the plaintiff was entitled to hâve a deed by which he had 
conveyed the timber mentioned in the contract to the défendants 
set aside, and said property reconveyed to him; and, third, under 
the provisions of the Virginia statutes, any one having a claim 
against a nonresident who has property in that state can bring 
suit in equity against such nonresident, and sue out an attachment 
of such property. Soon after the suit had been instituted, the de- 
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fendants, under the acts of congress relating to such matters, flled 
a pétition in said court, asking for the renioval of the case into 
the circuit court of the United States for the Western district of 
Virginia, which was done. It will not be necessary to set forth 
in détail the proceedings had in said cause, except in a few par- 
ticulars, as the same are not involved in the questions to be passed 
upon at this time. It is proper to state that, in disposing of the 
demurrer to the bill, the judge, being of opinion that there was a 
misjoinder of légal and équitable causes of action, directed that 
the plaintiff file, on the law side of the court, a déclaration, for the 
purpose of prosecuting his claiin for damages against the défend- 
ant on the breaches of the contract, as charged. Such déclara- 
tion was duly filed, défendant pleaded, issue was joined, and a 
trial had, the jury returning a verdict for the plaintiff. To the 
action of the court during the trial, in admitting and rejecting 
évidence, many exceptions were noted, and four bills of exceptions 
granted. Judgment was duly entered for the plaintiff, and a writ 
of error allowed. 

The assignments of error are numerous, but we only flnd it nec- 
essary to consider and dispose of a few of them. There are no 
errors assigned as to the matters referred to in the bills of excep- 
tions 1 and 2, the plaintiff in error having, in effect, abandoned 
them. The défendant in error insists that the assignments of er- 
ror based upon bills of exceptions 3 and 4 should not be consid- 
ered by this court, for the reason that the said bills were not 
allowed by the court below within the time and under such cir- 
cumstances as make them properly a part of the record of this 
cause. 

It is now a rule of practice universally foUowed in the courts 
of the United States that an exception to the ruling of a trial judge 
cannot be considered in the appellate court, unless it was duly 
noted during the trial, and preserved in a bill of exceptions, which 
was presented to and allowed by the court at the term during 
which the trial was had, or within a time provided for by an order 
entered during such term; or where it lias been allowed under 
the standing rules of the court, or with the consent of the par- 
ties, or under such circumstances as clearly show that it was the 
intention of the court to, and that it did, retain by spécial order 
the control of said matter, for the purpose of examining, allow- 
ing, and signing the said bill of exceptions. In this case it ap- 
pears that the bills of exceptions marked No. 3 and No. 4 were 
examined and signed by the judge during the next regular term 
of the court convening after the trial, and therefore they were im- 
properly allowed, unless he was authorized so to act by some pro- 
vision made therefor under the rule of practice we hâve just re- 
ferred to. The record discloses the following facts relative to the 
exécution of thèse bills of exceptions, viz. : On the 23d day of No- 
vember, 1894, the jury returned a verdict in favor of the plaintiff, 
and the défendant moved the court to set aside said verdict and 
grant a new trial; and the court not then being advised of its judg- 
ment, and desiring further time to consider the same, the said mo- 
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tion was continued until an adjourned term of the court, to be held 
on the 12th day of December, 1894. On the 14th day of December, 
1894, the following order was entered: 

"The motion to set aside the verdict and graiit a new trial, made in this 
case November 23, 1894, and continued to au adjourned term of this court, 
to be held on the 12th day of December, 1894, is now, on motion of the défend- 
ant, alleging a want of time to prépare évidence on said motion, and the 
plaintiff, by counsel, consenting thereto, further continued to an adjourned 
term of tUis court, to be held at Abingdon on Wednesday, the 23d day of 
January, 1895." 

At such adjourned term, on said 23d of January, 1893, the court 
overrnled the motion for a new trial, and entered judgment for 
the plaintiff for the sum of $45,000, his damages as assessed by the 
verdict of the jury, with interest thereon from date until paid, 
and his costs by him about his suit expended. The order tlion 
made has the following référence to the bills of exceptions, to wit: 

"And the défendant not now haviug time for the préparation of the bills 
of exceptions to said rulings, time for ijreparing the «ime is by order, on 
motion of the défendant, extended to tlie first day of the noxt regular term 
of tiils court, to be held in May, 1895." 

On the 7th day of May, 1893, at the regular term of said court, 
the following order was entered of record, viz. : 

"This day came the parties, by tiieir attorneys, and the court having hero- 
tofore, to wlt, on the 2i!d day of January, 1895, entered an order herein giviug 
the défendant until the flrst day of this term to prépare bills of exceptions 
herein, for good cause shown, it is this day ordered that the time for the 
préparation and flling of said bills of exceptions be extended until to-morrow. 
to which time the further hearlng of this cause is continued." 

On the 8th day of May the following order was passed by the 
court, viz.: 

"The court having, on the 7th day of May, 1895, on motion of the défendant, 
by counsel, and against the objection of the plaintiff, by counsel, extended 
the time for the préparation of tlie bills of exceptions herein until this, the 
8th day of May, 1895, now, on this Sth day of May, 1895, came the défendant 
again by counsel, and moved the court that the time for the préparation of 
said bills of exceptions be extended to the 22d day of May, 1895, to which mo- 
tion the plaintiff, by counsel, objected. On considération of which it is or- 
dered by the court that said motion be allowed, and that the time for the 
préparation of said exceptions be extended to the 22d day of May, 1895." 

As entered on said 22d day of May, the following order is found 
in the record, to wit: 

"This day came the parties, by their attorneys, and the time for flling the 
bills of exceptions in the cause haviug been extended until this, the 22d day 
of May, 1895, the défendant, by its counsel, presented to the court its bills 
of exceptions number three and number four, and, on motion of the plaintiff, 
by his attorney, the further considération of said bills of exceptions is post- 
poned until the 24th day of May, 1895. in order that the plaintiff may hâve 
time to examine the same; It appearing to the court that the plaintiff has not 
had an opportunity to examine said bills of exceptions until this day." 

On the 24th day of May this entry was made, viz. : 

"The court having, by order entered herein on the 22d day of May, 1895, 

extended the time for the considération of the bills of exceptions presented 

by the défendant until the 24th day of May, 1895, now, on further motion of 

the plaintiff, by his counsel, and for reasons appearing to the court, the time 

v.74F.no.4 — 29 
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for the considération of said bills of exceptions is extended until Tuesday, 
tlie 28th day of May, 1895, until wliicb day tliis cause Is continued." 

On May 28th, the plaintiff asking for time, tliis order was passed : 

"Tlie court having, by order entered herein on the 24tb day of May, 1895, 
extended tbe 'time for tbe considération of the bills of exceptions preseuted 
by the défendant until the 28th day of May, 1895, now, on further motion of 
the plaintiff, by bis counsel, and for reasons appearing to the court, the time 
for the considération of the said bills of exceptions is extended until Wednes- 
day, the 29th day of May, 1895, until vvhich day this cause is continued." 

On the 29th of May the following entry was made, viz.: 

"The court having heretofore, on the 28th day of May, 1895, extended the 
time for the considération of the bills of exceptions of défendant to the 29th 
day of May, 1895, now, on this day again came the parties, by their attorneys, 
and thereupon plaintiff, by his attorneys, presented to the court his objections 
to said bills of exceptions, and same was argued by counsel. ïhereupou, for 
good cause appearing to the court, the time for the further considération of 
said bills of exceptions is extended to Thursday, the 30th day of May, 1895, 
to whieh time this cause is continued." 

And flnally, on May 30, 1895, the court disposed of the matter 
with the following order, viz. : 

"This day again came the parties, by their attorneys, and the court, having 
fully considered the bills of exceptions numbers tliree and four herein, and 
flnding the same in ail respects correct, doth approve, sign, and seal the same, 
and order that said bills of exceptions be filed and made part of the record 
liereof." 

It does not appear from this record that the court below ever 
lost control of the matter of the préparation and signing of the 
bills of exceptions. There was no standing rule of the court ap- 
plicable to the same, so a spécial order was resorted to every time 
that a postponement was granted. If the court could properly 
postpone, until the succeeding regular term, the considération of 
the bills of exceptions by its standing rule or by its order of rec- 
ord, — and this seems to be conceded, the authorities showing that 
the practice is not unusual,— then surely, as long as it keeps con- 
trol of the matter so postponed by due and orderly procédure, it 
may adjourn the hearing of the same until the matter is properly 
and fairly disposed of. It was evidently the intention of the trial 
judge to take such steps, and make such orders, as would préserve 
the rights of the défendant below to hâve the bills of exceptions 
prepared, signed, and made part of the record. That the court 
had the power to so extend the time until the "next regular term" 
is without doubt. The insistence of the défendant in error, that 
the matter should hâve been closed on the day of the "next term" 
to which it was postponed, and that the court had no power to 
continue it further, is without real merit, and is not supported by 
the reasoning of the courts in the cases cited. Again, so far as 
this matter is concerned, the cases relied upon by the défendant in 
error are not applicable, as the orders we now consider were ail 
entered in term, when the court had full control of the subject, 
and none of them in vacation. The record also discloses that the 
plaintiff below objected several times to the orders of continu- 
ance, and on two différent occasions, at least, both during the suc- 
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ceeding regular term, moved by counsel for the postponements 
that were then directed by tlie court; thus showing liis active par- 
ticipation in the very proceedings he now complains of. The bills 
of exceptions were regularly allowed. They are properly in the 
record, and it is our duty to consider them. The following cases 
discuss the mode of procédure, and the duties and powers of the 
courts, relative to the préparation of bills of exceptions, and the 
granting of time for that purpose, showing the necessity for the 
establishment of the rules referred to, and the existence of the 
practice as we now announce it; Ex parte Bradstreet, -1 Pet. 102; 
U. S. V. Breitling, 20 How. 253; Sheppard v. Wilson, 6 How. 260; 
Muller V. Ehlers, 91 U. S. 249; Chateaugay Ore & Iron Ce, Peti- 
tioner, 128 U. S. 544, 9 Sup. Ct. 150; Bank v. Eldred, 143 U. S. 293, 
12 Sup. Ct. 450. 

The défendant below requested the court to instruct the jury 
as follows, viz. : 

"The court instructs the jury that by the contract of February 9, 1893, the 
plaintiff bound himself to dellver 10,000,000 feet, or more, of the timber speci- 
fied in the contract each year, and at the points of final delivery specified 
therein, and that this provision of the contract eould not be satisfled by tho 
deliveiy at said points of less than 10,000,000 feet of timber each year, giving 
allowance for any slight and unimportaut deficlency. If, therefore, the jury 
believe from the évidence in the case that the plaintiff could not hâve deliv- 
ered 10,000,000 feet of the timber contracted to be delivered at the points of 
final delivery, as set ont in said contract, by the 9th of February, 1893, giving 
allowance for any slight and unimportant deflciencies, or if the jury believe 
that he could not hâve delivered, at the said points of final delivery, 10,000,000 
feet of said logs each and every year for flve years, beginning with February 9, 
1893, and giving allowance for any slight and unimportant deflciencies, then 
they must find for the défendant." 

The court refused the instruction as asked for, but changed it 
in several particulars, and then gave it to the jury as the proper 
construction of the contract in controversy as to the matters there- 
in referred to. The défendant excepted to such action of the court, 
both in refusing to give said instruction as it was propounded, and 
in giving it as changed and modifled. The true construction of 
the contract, in the vital particulars suggested by thèse instruc- 
tions, when considered in connection with the testimony as given 
to the jury, should hâve ended this cause, and most likely would 
hâve done so, if the court below had then found the contract to 
be as we now announce it. The instruction given by the court, 
over the objection of the défendant, reads as follows, the changes 
being in italics, viz. : 

"The court instructs the jury that, by the contract of February 9, 1893, 
the plaintiff bound himself to deliver ten million feet, or more, of the timber 
specified in the contract each year, and at the points of final delivery specified 
therein, with sueh agencies as he could command, considermg tides, and that 
this provision of the contract could not be satisfled by the delivery at said 
points of less than 10,000,000 feet of timber each year, giving allowance for 
any slight and unimportant deficlency. If, therefore, the jury believe, from 
the évidence in the cause, that the plaintiff could not, with the agencies afore- 
said, eonsidering tides, hâve delivered 10,000,000 feet of the timber contracted 
to be delivered at the points of final delivery, as set ont in said contract, 
by the end of the June season, 1894, giving aUowance for any slight and 
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unimportant deflciencies, or if they believe that he could not, with the agen- 
ciez aforesaid, considering tides, hâve delivered at the said points of final 
delivery 10,000,000 feet of said logs each and every year for flve years, end- 
ing with the June season of each year, and giving allowance for any slight 
and unimportant deflciency, then they must ûnd for the défendant." 

The court will deal with the contract as it Is written. It is 
not ambiguous, and there is no intimation of mistake or fraud 
relative to its exécution. Ail the parties to it were experienced 
lumbermen, and were well acquainted with the country where the 
timber was located, and the places where it was to be delivered. 
They knew the streams, the seasons, the waterfall, the tides, and 
they were familiar with the agencies required to take the timber 
from the head waters of the creeks to the localities in the river 
mentioned in the contract as the points of delivery. They knew 
what quantity of timber, on the average, could be fioated ont in a 
year, or, if the season was unusually dry, and they were unable to 
deliver the complément for that period, their expérience and judg- 
ment were such that by their contracts they were able to provide 
that the delivery and gain of the season following would compen- 
sate for the failure of the other. At least, they were capable men, 
compétent, under the law, to make such a contract, and able to 
bind themselves by the terms and conditions of the same. The dé- 
fendant, requiring 60,000,000 feet of timber a year, contracted with 
the plaintifif for at least 10,000,000 feet of the same annually. Or- 
dinary business caution would require it to provide the necessary 
raw material — and such the logs furnished by the plaintiff were — 
for its mills. The plaintiff, aware of this, and fully advised as to 
the necessities of the défendant, agreed to provide at least 10,- 
000,000 feet of the timber it required each year; reserving the 
right to furnish as much more during such period as he might 
wish, not exceeding the total amount contracted for. By the con- 
tract in suit, Chapman obligated himself to deliver, in Russell fork 
of Sandy river, at the mouth of Elkhorn creek, and in the Levisa 
fork of said river, at the mouth of Dismal creek, 50,000,000 feet 
of timber, of which 10,000,000 feet, or more, was to be delivered 
at said points every year; the first contract year to end with 
the June season of 1894. Under this contract, the entire 50,- 
000,000 feet might hâve been delivered within said ûrst contract 
year, and at least 10,000,000 feet was required to be delivered with- 
in that time. The period required to exécute the contract was un- 
certain, but within certain limits, — that is to say, as early as the 
end of the June season of 1894, or by the end of the June season 
of 1895, or the end of any such season thereafter, and nôt later 
than the one in the year 1898. The contract is dated February 9, 
1893, and calls for at least 10,000,000 feet annually, and the period 
required to exécute it would hâve terniinated, at the latest, in 
February, 1898, if the parties themselves, in another section of 
their agreement, had not provided that the yearly settlements 
should occur after the June season of each year. 

The argument made that Chapman would hâve displayed but 
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little business foresight — would, in fact, liave signed liimself an 
incompétent — had he eontracted to deliver at least 10,000,000 feet 
of timber yearlj-, without fioods and tides to do it with, bas no 
weight, in tbe face of the terras of the contract itself, and we do 
not see tbat we would be justifled in reading into it words which 
change its meaning entirely, mailing, in fact, a new contract for 
the parties thereto. If Chaprnan could wait for agencies not men- 
tioned in the contract, — for fiood seasons and tides, — in t]ie mean- 
while deiivering no timber, and yet annually requiring the défend- 
ant to pay him large sums of mouey, lie might be able to collect 
the entire amount due for the 60,000,000 feet, and yet bave never 
in fact delivered a foot of it. If Chapman be an incompétent in 
the case flrst cited, what would the défendant be in the one now 
presented? And yet it is well to remember that this trouble does 
not occur in the contract as it was written, and that it is caused 
only by the words added to it for purposes of construction. 

It follows, from what we hâve said, that the instruction, as 
asked for by the défendant, was properly refused by the court, be- 
cause it erroneously ended the contract year, as created by the 
contract, on the !)lh day of February of each year, instead of with the 
June season thereof; and, also, that the instruction, as given by 
the court, was, for the reasons we hâve set fortli, iniproper. 

In connection with the construction of tliis contract, and the 
rights and duties of the parties thereto thereunder, we think it 
best to say, in view of the likely retrial of this case to a jury, that 
the defendant's spécial plea, in the following words: "And the 
défendant, for further plea. says the plaintiff his action ought not 
to bave and ma'intain, because he says that the défendant is yet 
in the performance of the said agreement, under and by virtue of 
its express terras, and that plaintiff lias abandoued the same of 
his own wrong, and through no fault of the défendant, and de- 
fendant cannot and ought not to be required to answer the coni- 
plaint, for the said alleged breaches of the said contract in the déc- 
laration mentioned, nntil said agreement lias fully terminated; and 
this he is ready to verify. AMierefore, etc.," — which was rejected 
by the court, was properly tendered and sliould hâve been filed. 
The défense set up by this plea is not simi)ly the "gênerai issue," 
but it allèges, in substance, that tlie défendant, under the ternis 
of the contract, is still in the performance of the same. It sets 
up affirmative action by the défendant, in that, it seeing that the 
plaintiff, of his own wrong, had abandoned the contract, took tlie 
action provided for in the agreement, and undertook to coraply 
with the terms and conditions of the same, in which it was still 
engaged. The plaintiff was entitled to notice of such a défense 
if it was to be relied on, and this in no wise contiicts with the 
rule cited by the défendant in error, and statcd in the case of Insur- 
ance Co. v.'Buck, 88 Ya. 517. 13 S. E. 97.'!; 4 Minor, Inst. (2d Ed.) 
pt. 1, §§ 692-695. It is true that, under the plea of non assumpsit, 
with very few exceptions, any matter of défense whatever may be 
given in évidence in an action of assumpsit, which tends to deny 
the defendant's liability to the plaintiff's demand. This jjlea does 
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not deny liability under the contract, but claims that no action 
can be maintained on it, for certain reasons stated, until tlie ternis 
of tbe agreement liave been carried eut. It is not for us now to 
say whetlier the évidence offered sustained this plea; that was for 
the jury, which sliould hâve been permitted to pass upon it. If the 
matters alleged in said plea were true, then it followed that the 
plaintiflf was barred for the time being from prosecuting the de- 
fendant relative thereto, and the verdict should, under the cireum- 
stances, hâve been for it. 

The court below, at the instance of the plaintiff, gave to the jury 
the follovping instructions as the law of the case concerning the 
matter of the measure of damages: 

"The court instructs tlie jury that the gênerai rule for the measure of 
damages, in sueh cases as this, is the différence between the costs of doing 
the worli contracted for and what the plaintifC was, under the contract, 
to reçoive for it, nialiing a reasonable déduction for the less time engagea, and 
release from care, trouble, risls, and responsibility attending the fuU éxecu- 
tion of the contract; and, in order to apply this rule in this case, the jury 
will, if they believe from the évidence that the plaintiff is entltled to recover, 
as set forth in instruction No. 1, proceed as foUows, vlz.: First. They will 
deduct from the fifty million feet the aggregate amount of logs whlch had 
been delivered on the pits at the creeli banks on September 7, 1893, and 
upon this balance they wlU allow the plaintifC the contract priées for de- 
livery on the pits at the banks of the stream, less what it would hâve cost 
him to eut and deliver such balance to the pits at said creek banks, and less 
the reasonable value of so much standing timber as would hai'e been nec- 
essary to make such balancé of fifty million feet of logs; and, in dolng this, 
the jury will estimate the value of said standing timber at the date of the 
last vital breach of said contract commltted by défendant, and will allow 
$7 per thousand feet for so many of said logs as they may believe from the évi- 
dence would be first class under said contract, and $6 per thousand feet for 
so many of said logs as they may believe from the évidence would be second 
class under the said contract. Second. ïhey will also allow the plaintiff, 
on the whole fifty million feet of logs, with the exception of the 308 logs 
delivered at the mill before September 7, 1893, the différence between the 
contract priées for final delivery and for the delivery on the pits at the 
banks of the streams, to wit, $2.50 for No. 1 logs, and $1 on No. 2 logs, less 
what it would hâve cost him to float said logs down the streams from the 
said creek banks to the mouth of Elkhorn and Dismal, respectively; and, if 
the cost should be greater than Ç2.50 on No. 1 logs and $1 on No. 2 logs, they 
will deduct such excess from the amount allowed for delivery on banks of 
the streams. Third. They will then add up thèse allowances, and, from the 
aggregate amount allowed plaintiff', they will make the foUowing déductions: 

(a) The amounts, if any, which they may believe from the évidence the 
logs would be damaged by being left over in the creeks above the mouth of 
Elkhorn and Dismal, respectively, beyond the June season of each year. 

(b) A reasonable sum for the less time the plaintiff was engaged in the 
work, and for the release to him from care, trouble, risk, and responsibility 
attending a full exécution of the contract. And, after making thèse déduc- 
tions, they will flnd the balance for the plaintiff, not to exceed, however, the 
sum of ?100,000,00." 

The court erred when it gave this instruction. It is not the law 
applicable to the contract and facts submitted to the jury. We 
will dispose of the matter by saying that if the défendant was lia- 
ble in damages to the plaintiff for breaches of the contract men- 
tioned, the measure of the same should hâve been found by the 
rule having relevancy to the violation of a contract for the sale 
and delivery of personal property. In the instruction to the jury, 
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tliat rule was confused with the one resorted to for tlie purpose 
of ascertaining the damages following the breach of a contract to 
furnish the materials and do work. We hâve fully considered the 
cases cited by counsel for défendant in error, and especially Mas- 
terton V. Mayor, etc., 7 Hill, 61; U. S. t. Speed, 8 Wall. 77; Rail- 
road Co. v. Ho^^■ard, 13 How. 307; U. S. v. Behan, 110 U. S. 338, 
4 Sup. et. 81. The rule laid down in said cases, that upon the 
breach of an executory contract for work, labor, and materials, 
the injured party has an immédiate right of action, and may re- 
cover full damages upon the whole contract, without waiting for 
the lapse of the full time required for the entire performance, and 
without tendering further performance on his part from time to 
time, is not questioned, nor is it germane to the case we now con- 
sider. In the Masterton Case, which is a leading one in this 
branch of the law, especially upon the subject of the profits that 
may be allowed as damages, the plaintiff contracted with défend- 
ant to furnish, eut, fit, and deliver marble, dressed in a certain 
manner, to be used in the construction of a building; the détend- 
ant agreeing to pay in installments. The suit involved an in- 
vestigation concerning the cost to which the contracter mlght hâve 
been subjected had the contract been carried out, including the 
procuring of rough material, dressing the same, etc. Part of the 
marble was duly delivered and paid for, and then the défendant 
refused to receive and pay for any more; that being the breach 
complained of. Under such circumstances, the rule for ascertain- 
ing damages, embraced in the instruction given in this case, was 
applicable. There the marble furnished and eut under the con- 
tract had no spécial value for any other purpose, — in otlier words, 
there was no market for it, — and the contractor was, as to it, en- 
titled to his contract price, and as to that not delivered he was 
entitled to such profit, if any, as was the différence between the 
contract price and the cost of procuring and preparing it ready 
for use. That case lacked entirely the élément of market value. 
The other three cases named were suits on contracts for work and 
labor to be performed and materials to be furnished for the same. 
In ail of them the suprême court said, in substance, that the meas- 
ure of damages, under such circumstances, was the différence be- 
tween the cost of doing the work and what the contracting party 
was to receive for it. In thèse cases — contracts for labor and spé- 
cial work — the plaintiffs were, in case of a breach of the same, 
entirely helpless, for their time had been occupied, their means 
expended, and tliey had neither product nor a market in which to 
sell it, by means of which tliey could hâve obtained the compen- 
sation they were entitled to under their respective agreements. 
They are entirely dissimilar to the case now under considération, 
which, ex necessitate rei, requires a différent rule; and the rea- 
sons for the same are so clearly stated in the opinions of the court 
referred to that it is not apparent to us why they are cited and 
so earnestly relied on by counsel for défendant in error. If a 
plaintiff has made the article contracted for according to a cer- 
tain measure, or by a particular pattern, then the weight of au- 
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thority and the best reason coiicur tliat, wlien such an article has 
been completed and tendered, such plaintiff would, in case of re- 
fusai to accept, be entitled to recover the contract price. The rea- 
son is obvions, for in such a case there would be no certain market 
value for such an article; and the maker, having done ail that 
he was required to do by the contract, should hâve its full weight. 
The contract in this cause was for the sale and delivery of i^er- 
sonal property, — 50,000,000 feet of timber, — and the plaintiff 
claimed that the défendant was guilty of breaches of said con- 
tract, in failing to comply with the stipulations thereof, and in 
refusing to receive said timber. If the plaintiff was entitled to 
recover, evidently the damages due him should not hâve been as- 
certained by the rule set forth in the instruction so given. We 
hâve no hesitancy, on the pleadings as they now stand, in announ- 
cing the true measure of damages in this case, — if damages there 
were, — as the différence between the contract price of the timber 
and its market value at the places where it was to hâve been de- 
livered ; and if the défendant below had entire control of the mar- 
ket at those places, as is claimed by défendant in error, then the 
measure of damages was the différence between the contract price 
of the timber at such points and the price of like timber in the 
nearest available market, less the additional cost of delivering 
such timber from said points to such nearest market. McNaughter 
V. Cassally, 4 McLean, 530, Ped. Cas. No. 8,911; Pope v. Filley, 9 
Fed. 65; Tower Co. v. Phillips, 23 Wall. 471. 

It was the spirit of this rule, and the reasons given by the courts 
for establishing it, that prompted the announcement of another 
now well-established principle in cases like this, — that where a 
party is entitled to the benefit of a contract, and can save himself 
from a loss arising from a breach of it at a trifling expense, or 
with reasonable exertions, it is his duty to do it, and he can charge 
the delinquent with such damages only as with reasonable en- 
deavors and expense he could not prevent. Wicker v. Hoppock, 
6 Wall. 94; Miller v. Mariner's C'hurch, 7 Me. 51; Eussell v. But- 
terfield, 21 Wend. 300; U. S. v. Burnham, 1 Mason, 57, Fed. Cas. 
No. 14,690; Taylor v. Read, 4 Paige, 561; W^arren v. Stoddart, 105 
U. S. 224. And, also, if the plaintiff has sustained no damage by 
the breach of the contract of the défendant, he has no right of 
action; and unless it appears that property prepared for delivery 
under the contract could not be sold to other parties for priées 
as remunerative as the contract called for, plaintiff cannot recover. 
Barnard v. Conger, 6 McLean, 497, Fed. Cas. No. 1,001; Parish v. 
U. S., 8 Wall. 489. 

Without expressing an opinion upon other questions discussed 
by counsel, and which may not arise upon another trial, the judg- 
ment is reversed, and the case remanded, with directions to set 
aside the verdict and grant a new trial, and for such further pro- 
ceedings as may be consistent with this opinion. 
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TRADERS' & TRAVELLERS' ACC. 00. OF NEW YORK t. WAGLEY. 
(Circuit Court of Appeals, Second Circuit. May 28, 1896.) 

1. Accident Insurance— Construction of Polict— "Beisg on Railwat Road- 

BED. " 

One W. held a policy of accident insurance in défendant company, 
wliicli provided tliat it sliould not cover "injuries or deatli resulting trom, 
or caused, dirèctly or indirectly, wbolly or in part, l)y * * * volun- 
tary exposure to unnecessai-y danger, » * * wallcing or being on a rail- 
■way bridge or roadbed, * * * nor to négligence contributiug to the in- 
juiy or deatb." W. went to a railroad station, to meet bis sister on an 
arriving train. Ile stood on tbe side-walli, at a higliway crossing beside 
the station, on the opposite side of the traclîs from tbe platform. As tbe 
train approacbed, thinking bis sister could alight more easily on tlie plat- 
form side, he started to cross the tracks, a distance of about 12 feet; 
and, as he was stepping on the platform, lie was struck by the train, and 
killed. W.'s wife, the beneflciary of the policy, brought an action against 
the insurance company. Held, that the phrase "walking or being on a 
railway bridge or roadbed" was not to be construed with absolute literal- 
ness, and did not obligate the insured not to cross a railroad, at the place 
provided for the public to cross It, on a public thoroughfare. 

2. Charging Jury — Questions Submitted. 

The court ruled that certain letters from the offlcers of the insurance 
company, rejecting the claim on the policy, on the ground that W. volun- 
tarlly exposed himself to unnecessary danger, amounted to a waiver of ail 
other défenses; but it permitted defendant's counsel to argue to the 
jury as to the fact of négligence, and chargea the jury that plaintiff was 
entitled to a verdict, unless they were satisfied that W.'s death was 
caused by voluntary exposure to unnecessary danger, or by négligence 
contrlbuting thereto on his part. Held that, although there was not suffl- 
cient proof of a waiver of any défenses, the court did not, in fact, with- 
draw the question of négligence from the jury, or deprlve the défendant 
of any défense on which it had a right to rely. 
8. Conthibutory Neqi.iqencb — Question for Jury. 

It was night, and dark, when the accident occurred. The évidence was 
conflicting as to the distance of the train from W. when he started to 
cross the track, and also as to the speed at which it was approaching, 
though it wàs undisputed that he saw the train. Helct, that the question 
of W.'s contributory négligence was properly left to the jury. 

This case cornes hère iipon writ of error to the circuit court, 
Southern district of New York, to review a judgment entered upon 
the verdict of a jury in favor of défendant in error, who was plain- 
tiff below, against plaintiff in error, who was défendant below. 

John M. Scribner, for plaintiff in error. 
Chas. E. Hughes, for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The action is founded upon a policy 
or certificate of insurance issued by défendant corijoration to Dr. 
John L. Wagley, the husband of the plaintiff. The corporation 
insured Wagley during a speciâed period against personal bodily 
injuries through "external, \1olent, and accidentai means," and, in 
case of his death resulting from such injuries, the policy provided 
that the company should pay his wife (the plaintiff) the sum of 
$5,000. Wagley was killed during the lifetime of the policy, by 
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being struck by the pilot of a locomotive engine while crossing the 
tracks of the Guif, Colorado & Santa Fé Railroad at tbe passenger 
station at Cleburne, in state of Texas. The policy was issued and 
accepted upon the condition that the contract of Insurance "shall 
not cover * * » iujuries or death resulting from or caused di- 
rectly or indirectly, wholly or in part, by * * * voluntary ex- 
posure to unnecessaiy danger and hazard or perlions adventures; 
walking or being on a railway bridge or roadbed; * * * nor 
to négligence contributing to the injury or death." It was upon 
this condition that défendant telied, there being. no dispute that 
the assured voluntarily crosséd the tracks, in advance of an ap- 
proaching train. , , ; 

The several assigninents of error which hâve been presented to 
this èourt are as fQllô:(^s: 

1. That the court ,erred in conlining the défendant to the single 
défense of "voluntary exposure tounneceasary danger." , 

The learned judge seëms to hâve beèn of the opinion that cer- 
tain létters of the executive comnïittée and of the secretary ad- 
dressed to plaintifif, and stating that, his claim "must bé rejected 
upon the ground that the testimony establishes beyond dispute that 
the deceased voluntarily exposed himself tô unnecessary danger, 
which wàs the cause oîhis death;" operàted as a waiver of ail 
other défenses, or as àjji.estoppel g,gàiiiàt setting upi contributory 
négligence or othér violation of essential condition^ of the policy. 
Many authorities axe cited by défendant in error .in support of 
this proposition, but ùèarly ail of theïn relate 'to such technical 
defensesa^fàilureto serve prools of loss at ail, or within some 
specifled period, or in some prescribe^ form. , It ià unnecessary 
to discuss this branch of the case at any length, because, a,lthough 
we do Hot concur in thé' opinion that there was sufflcient proof 
of waiver oç, estoppel, we dô not ând that défendant was, by any 
ruling of the trial courtj deprived ôf,ftny défense of. which it was 
entitled to avail itself.! ^i :• 

(a) The court declined to submit to the jury any question about 
' thé àssUrëd being on the roadbed, but in this there was no error. 

The phrase "v^alking or being oin a railway bridge or roadbed" is 
not to be construed with absolute literalness. If it were, there 
could be no recovery if the assuredi were killed wholly without 
his fault while seated in a colliding train, if the collision happened 
on a bridge. The condition is a warranty by the assured that he 
will not intrude upon that part of the roadbed which is not also 
a part of thé highway or public thorôughfare, that he will not 
loiter on the track, but does not obligate him not to cross a rail- 
road bed at the place provided for the public to cross at. Duhcan 
VJ Association (Super. N. Y.) 13 N. Y. Supp. 620. The deceased 
crossed the track at the station where the public was accustomed 
to cross, and, in so crossing, was not "walking on a railway roadbed" 
in any such sensé as would entitle the company to avoid the policy, 
irrespective of any proof as to Wagley's négligence. 

(b) The court did not in fact withdraw the question of négligence 
from the jury. When, at the close of the proofs, announcement 
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was made of the ruling as to the letter of the executive commlttee, 
the judge expressly states to counsel: "You may, of course, argue 
to the jury as to the fact of négligence." And the jury was 
charged that plaintiff was entitled to a verdict "unless the jury 
is satisfied by a prépondérance of évidence that the death was 
caused by voluntary exposure to unnecessary danger, or by nég- 
ligence contributing tliereto on the part of the insured." The de- 
fendant was sent to the jury upon the only two défenses on which 
it was entitled to rely. 

2. It is assigned as error that the court refused to direct a ver- 
dict in favor of the défendant, on the ground that the assured vol- 
untarily exposed himself to unnecessary danger, or that his own 
négligence contributed to cause the accident. 

Briefly stated, the material facts are thèse: On the evening of 
December 13, 1893, Dr. Wagley left his home, and went to the de- 
pot on the Grulf, Colorado & Santa Fé Railroad, to meet his sister, 
who was expected to arrive on a north-bound train, which was 
due at 6:45, was about half an hour late, but was scheduled to stop 
there. He carried a lantern, so that, if he found his sister able 
to walk, they could walk back from the dépôt by the light of the 
lantern. He went first into the waiting room of the passenger 
dépôt. When the train whistled, about three miles south of Cle- 
burne, he left there, and proceeded to a point directly opposite the 
Southwest corner of the passenger platform, standing on the side- 
walk of Chambers street, which the tracks cross at grade. The 
sidewalk is 12 feet wide, and is overlapped by the southern end 
of the platform, which was used as a part of the crossing. From 
where he stood, to the platform opposite, was about 12 feet. While 
standing there, it seems to hâve occurred to Mm that it might 
be more convenient for his sister, who was an invalid, to alight 
on the platform side. He accordingly started across the tracks for 
the platform, a distance of only 12 feet, and, as he put one foot 
upon the platform, he was struck by the pilot of the engine, and 
killed. There was no dispute that he saw the train coming before 
he started across. 

Whether crossing a railroad track in front of an advancing train 
is or is not "négligence," or "voluntary exposure to unnecessary 
risk," is a question materially dépendent upon the distance to be 
covered by the individual, the distance to be covered by the train, 
and the speed at which the latter is approaching. In the case at 
bar it is not disputed that the distance across was only 12 feet, but 
there was a great conflict of évidence both as to the speed of the 
train and as to its distance from Dr. Wagley when he started 
across. There was no error, therefore, in leaving it to the jury, 
under proper instructions, to pass upon this conflicting proof; 
especially as there was évidence in the case from which they might 
reach the conclusion that the engine was distant 100 feet or more, 
and that the deceased had every reason to suppose that the train 
was running at itsusual rate of speed when approaching this sta- 
tion, namely, 6 miles an hour, while in fact it was running at a 
speed of from 20 to 25 miles an hour. We are satisfied that it was 
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not error to décline to direct a verdict for the défendant upon this 
proof . , 

3. It is contended that the court erred in declining to charge 
defendant's third request, as follows: 

"If the Jury find that Dr. Wagley, by reason of hls own négligence, contrib- 
uted to his injury and death, then the plaintifC in this action is not eutitled 
to recover, and the jury must render a verdict in favor of the défendant." 

The court had already charged, in the language hereinbefore 
quoted, that "négligence contributing thereto on the part of the 
insured" would be suffîcient reason for defeating plaintiff's recov- 
ery. It was under no obligation to charge the same proposition 
oyer again in another form of words. 

So, too, the refusai to charge defendant's flfth, sixth, seventh, 
and fourteenth requests was not error. They set forth in détail 
some of the facts of the case, and rehearse with more élaboration 
the proposition that the deceased was bound to use his sensés, to 
be careful, cautions, and diligent to avoid unnecessarj risks. The 
court, however, had already referred to the facts with suflficient 
fullness, and had correctly instructed the jury as to the law; more 
he was not called upon to do. 

The judgment of the circuit court is affirmed. 



NORTHERN CENT. RY. CO. v. HERCHISKEL. 

>Oircuit Court of Appeals, ISecond Circuit. May 12, 1896.) 

1. Railroad Companies — Régulation op Speed — Evidence. 

The City of E., pursuant to législative authority "to. regulate the speed 
of locomotives and other cars in said city," passed an ordinance providing 
that "no railroad Company • * • shall * * * suffer any engine 
* * * or train of cars to be driven • * » m said city at a greater rate 
of speed than 15 miles per hour in any case, nor at a greater speed than 4 
miles pav hour unless a compétent flagman sliall be stationed at every in- 
tersection of such railway with any street in said city, at which such a 
flagman shall be required * * * by the common councll. * * * " 
Eeld, that such ordinance could not be so construed as to restrict its opéra- 
tion to situations wliere the question of speed could be of importance to 
travelers on the streets at grade crossings, and that it was properly admit- 
ted in évidence in an action against a railroad company by the adminis- 
tratrix of a man run over by a train at a point between crossings, as bear- 
ing upon the question whether the train was running at an immoderate 
speed. 

3. CONTKIBTlTORy NEGLIGENCE— QUESTION FOR JURY. 

One H., an employé of a railroad company, was engagea with another 
workman in repalring a water pipe at a point between two ti-aclsa in the 
company's yard. The men were baillng water out of a hole dug to reach 
the pipe; H., standing on the edge of the hole, lifting up and emptying the 
pails of water. While in this position, a switch engine approached on one 
of the traclss. H. stepped to the opposite side of the hole, and stood near 
the other traek, continuing hls worK. While he stood there a train came up 
on the latter tracli, without warning by bell or otherwise, strueii H., and 
Inflicted injuries from which he died. There was évidence that H. had 
looked up the track a few minutes before, and that the train was not theu 
In slght. BeM, that the question whether H. was guilty of contributory 
négligence was properly left to the Jury, in an action by his administratrix 
against the railroad company. 
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In Error to the Circuit Court of the United States for the North- 
ern District of New Yorli. 

ïhis case cornes here on writ of error by the Northern Central Rallway 
Company, which was défendant below, to review a judgmcnt of the circuit 
court, Northern district of New Yorlj. The judgment was entered in favor of 
défendant in error, who was plaintiff below, upon a verdict for $3,500. The 
action was brought by an administratrix, under the state statutc, to recover 
damages for causing the death of her intestate through négligence of the 
défendant. The deceased, at the time of his death, was an employé of the 
New Yorli, Lalie Erie & Western Kailroad, and, about 10 a. m. ou the day of 
tUe accident, was at work as a tracliman at a point 2,472 leet north of the 
Erie Depot, and within the limits of the city of Elmira, and of that company's 
yards. At this point there were two main tracks of the Erie Railroad, known 
as the east and the west bound, the distance between tliem being 8.7 feet. 
By an agreement with the Erie, the défendant railway ran its trains through 
the city of Elmira over thèse tracks. The place whei-e the accident happened 
is 172 feet north of Washington avenue overhead erossing, and tlie flrst grade 
Crossing north of Washington avenue is distant 3,;K)0 feet thercfrom. The 
track was straight, and one could see from the place of the accident clear 
down to the dépôt. The deceased was working with a fellow employé at a 
hole which had been dug between the two Erie main traclvs for the purpose 
of repairing a water pipe. This hole was about 8 feet long, 4 feet wide, 
and 5 feet deep. The two men were engaged in bailing water from the hole; 
deceased standing on the edge, and taking the pails of water as tlioy were 
handed up to him by his companion. A switch engine of the défendant Com- 
pany had backed down, from a siding leading to a blast furnace on the west 
side of the track, onto the east-bound track, and was proceeding slowly west- 
ward on this east-bound track. As this engine approached him, deceased 
lifted his pail which was on that track out of the way of said engine, and 
stepped towards the west-bound track, and was seen standing between the 
hole and the west-bound track, stooping down for another pail of water, 
wih his back towards the east. While the switch engine was proceeding 
westwardly on the east-bound track, a passenger train of the défendant rail- 
way followed on the west-bound track, overtaking and passing the switch 
engine at very near the place of the accident. As this passenger train passed 
the hole, the deceased was struck by Its bumper, thrown some distance, and 
received injuries from which he died. It is practically undisputed that the 
train which struck deceased was running at a speed of 20 to 25 miles an hour. 
There is a conflict of évidence as to whether or not it gave any warning of 
its approach, by bell or otherwise, and as to whether or not it was usual to 
give such warning; the engineer testifying, "When we corne along where men 
are working, we always ring." The flnding of the jury bas settled those 
questions. It must be assumed upon this appeal that no signal or warning 
was given to the men at work alongside of the track ahead, although they 
must hâve been in plain view of the engineer, and that deceased was entitled 
to expect that an approaching engine would ring a bell. He was not hard 
of hearing; "could hear distinctly," as one witness expresses it. 

Geo. M. Diden, for plaintiff in error. 
H. J. Sadler, for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts). Three as- 
signments of error only are pressed upon the attention of this court: 

1. It is contended that the trial court erred in admitting in évi- 
dence an ordinance of the city of Elmira relating to the speed of 
trains. Upon this branch of the case the court charged as foUows: 

"The question for you to détermine is whether or not, under ail the circum- 
stances of the case, in view of the situation, there being no street crossings, 
it was proper to run at such speed [20 miles an hour]. In thèse circumstances, 
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the ordinances of the city of Elmira were admitted in évidence, not as pre- 
cludlng you from answering the question one way or the other, but for what 
they may be worth. Should you flnd that the ti-ain was running at an Im- 
moderate rate of speed, stlll, if the accident would hâve occurred the saine 
If the train had run at a moderate speed, then the question of speed is im- 
material." 

No objection was taken to this part of the charge, and it is a cor- 
rect statement of the law, if the ordinance applies to trains run- 
ning where this one was. Beisegel v. Eailroad Co., 14 Abb. Prac. 
(N. S.) 29. Plaintiff in error, however, contends that the ordinance 
in question does not apply to such trains. By chapter 533 of the 
Laws of New York of 1884, the common council of the city of El- 
mira was authorized to regulate, restrain, or prevent the unneces- 
sary obstruction of streets by locomotives and other cars, and to 
regulate the speed of locomotives and other cars in said city. In 
pursuance of such authority, the common council duly passed the 
ordinance which it is conceded was in force in the city of Elmira 
at the time of the accident. It reads as follows: 

"No railroad company or any person shall direct, cause, or suffer any engine, 
railroad car, or train of cars to be driven, drawn, run or propelled upon any 
railway in said city at a greater rate of speed than flfteen miles per hour in 
any case, nor at a greater speed than four miles per hour unless a compétent 
flagman shall be stationed at every intersection of such railway with any 
Street in said city, at which such a flagman shall be required to be stationed 
by the said common council at such times as shall be so required, under a 
penalty of fifty dollars for eaeh ofCence." 

Plaintiff in error insists that this ordinance should be so con- 
strued by the court as to restrain its opération witliin narrower 
limits than its words import, on the theory that the literal mean- 
ing of its language would extend to cases which the common coun- 
cil never designed to include in it, and that it should be confined 
to situations where the question of speed could be of importance 
to travelers upon such of the streets of the city of Elmira as are 
intersected by railways at grade crossings. ïhe difiiculty with 
this contention is that the language of the ordinance is in no sensé 
doubtful, obscure, or ambiguous, and, so far from indicating an 
intent on the part of the common council to restrict its opération 
as counsel suggests, it quite plainly indicates the converse. It 
contains a provision requiring a very low rate of speed unless cer- 
tain intersections with streets are protected in the manner indi- 
cated, and also, irrespective of the fact that such intersections 
may be thus fully protected, expressly prohibits a greater rate of 
speed than 15 miles an hour "upon any railway in said city in any 
case." To alter this ordinance in the way contended for would 
be législation, not construction. The case mainly relied on by 
plaintiff in error (Green v. Canal Co., 38 Hun, 55) is not in point. 
There the court found suflficient évidence that the Binghamton or- 
dinance was not intended to apply to trains making connections 
within a railroad yard, in the fact that by its terms it was re- 
stricted to engines and cars "while passing through said city." 

2. It is further assigned as error that the court refused to grant 
defendant's motion to direct a verdict for the défendant on the 
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ground that plaintiff was guilty of contributory négligence. We 
are entirely satisfied that, upon the proof s, it was a question prop- 
erly to be decided by the jury wliether or not the deceased was act- 
ing with reasonable prudence under ail the circumstances. 

3. It is further assigned as error that the court refused to charge 
that: 

"There is no évidence in tliis case that deceased loolied to ascertain whether 
any train was coming towards liim on tiie west-bound traeli, and ttiat is so 
even in case the défendant was guilty of any négligence in the care or control 
of the train." 

One of the witnesses testified: 

"About a minute and half bef ore the accident, I saw him looliing down the 
west-bound tracls; towards the dépôt,— the direction from which the train 
came. The passenger train that strucli him was not in sight at that tlme. 
He, was looljing in the direction from which the train came that struck him." 

There was, in our opinion, no error in the refusai to charge as 
requested. The judgment of the circuit court is affirmed. 



MT. ADAMS & B. P. INCLINED RY. 00. V. LOWERÏ. 

(Circuit Court of Appeals, Sixth Circuit. May 12, 1896.) 

No. 369. 

1. WlTNESS— EXAMINATION— LeADIKO QUESTIONS — SeVEHAL DEFENDANTS. 

Where there are two défendants, each making separàte défenses, or 
where each is endeavoring to cast tlie fault upon the other, it is not error 
If the trial judge, in the exercise of liis discrétion, shall disallow leading 
questions propouaded by one défendant in the cross-examinatlon Of plain- 
tiff's witnesses, when objected to by the other défendant. 
3. Pkactice — Direction of Verdict — Waivek. 

When a défendant, at the close of the plaintiff's case, asks for a direc- 
tion of a verdict in his favor, which is refused, if he thereafter introduces 
évidence he waives ail right to assign error upon the court's refusai to 
grànt his request. 

3. Samb— Iksufficiency of Evidence. 

There is a difCerence between the légal discrétion of the court to set 
aside a verdict as against the vi'eight of évidence, and that obligation 
which the court has to withdraw a case from the jury, or direct a ver- 
dict, for insufHciency of évidence. In the latter case it must be so insuiH- 
cient in fact as to be insufticlent In law, amounting to an absence of any 
material and sUbstantlal évidence which, if credited by the jury, would in 
law justify a verdict in favor of the other party; and it is not a proper 
test of whether the court should direct a verdict, that the court, on weigh- 
ing the évidence, would upon motion grant a new trial. It is the duty 
of the court, when a motion is made to direct a verdict, tô take that view 
of the évidence most favorable to the party against whom it is desired that 
a verdict should be directed, and from that évidence, and the inferfjnces 
reasonably and justiflably to be drawn therefrom, détermine whether or 
not, under the law, a verdict might be found for that party. 

4. Same. 

One L. brought an action against a cable street railway company for 
damages for personal injuries. It appeared that L. was sitting on the 
front seat of a cable car which was going up a hill; that an ice wagon 
which was coming down the hill on the down car track turned on to the up 
track; that the car and wagon collided, and L. was injured. Repairs 
were being made to the street and the part of the roadway between the 
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down track, and the curb -was barricaded, and at the time o( the accident, 
■which occurred at dnsk, a red lantern was hung on tbe barricade. The 
gripman of tbe car testifled that tUe wagon turned eut Irom behind a 
car on the down track, when not more than 10 feet behind such car and 
20 feet ahead of his own car; tliat he had not seen the wagon before, 
because of the car on the down track; that as soon as he saw it he re- 
leased his grlp and applied his brake, and stopped hls car within six feet; 
that the wagon, after starting to cross the up track, turned back and rau 
Into his car while it was standing still. The driver of the wagon testifled 
that he was driving at least two blocks behind the down car; that his 
horses shied at the red light, and turned partly onto the up track; that 
the car came up at a fast speed, and did not slow up when the horses 
turned onto the up track. There was also some évidence to show that 
the wagon was traveling at about five miles an hour, and some that it was 
traveling mueh faster. Eeld, that it was not error to refuse to direct a ver- 
dict for the défendant. 

Error to the Circuit Court of the United States for the Western 
Division pf the Southern District of Ohio. 

This is sùa action for injuries to a passenger on a cable street car in the city 
of Cincinnati. The défendant in error, Joseph A. ijowery, was injured by 
rlding on the front seat of an open grip car, by reason of a collision between 
a car going north on Gilbert avenue and a large ice wagon going south. The 
wagon belonged to the Cincinnati Ice Company, and hls action for damages 
was brought agàinst both the car company and the ice compaïiy, alleging 
négligence upon the part of both, Uuring the course of the trial, it ap- 
peared that the driver of the ice Wagon was ont upon a prlvate expédition 
of his own, whereupou the court, being of opinion that the ice company was 
not responsible for the négligence of the driver, under such circumstanees, di- 
rected a verdict in its favor. The case then proceeded against the rallway 
Company as sole défendant, and resulted in a verdict for the plaintitE for 
$7,500. 

W. W. Eamsay and Robert Ramsay, for plaintiflf in error. 
Chas. W. Baker, for défendant in error. 

Before TAFT and LUETON, Circuit Judges, and HAMMOND, J. 

LURÏON, Circuit Judge, after making the foregoing statement of 
facts, delivered the opinion of the court. 

There are flve errors assigned to the action of the court below. 
The first is as f oUows : 

"The court erred in sustalnlng the objection of tlie défendant the Cincin- 
nati Ice Company to the foUowing question asked the wltness Annie Ked- 
man: 'Q. From the time you saw those horses turn, until the collision, how 
long was It? Wasn't it about a second or two?' " 

There were two défendants, the ice company and the street-railway 
company, and each was represented by its own counsel, Each was 
interested in showing that the fault, if any, was the fault of the 
other, or in showing mutual négligence, so that the judgment, if any, 
would be joint. The question was a leading one, propounded by 
counsel for the railway company upon cross-examination of a witness 
who had been examined by the plaintiff. The question M'as ob- 
jected to by the ice company. tVTiere there are two défendants, 
each making separate défenses, or where each is endeavoring to cast 
the fault upon the other, it is not error if tlie trial judge, in the exer- 
cise of his discrétion, shall disallow leading questions propounded 
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l)y one défendant, wlien objected to by tlie other. Sanger v. Flow, 
-1 U. S. App. 32, 1 C. C. A. 56, and 48 Fed. 152. 

The second error assigned is tliat it was error in tlie court to refuse 
to direct a verdict for the défendant at the close of the plaintiff's évi- 
dence. This is a bad assignment. The défendant thereafter intro- 
duced évidence, and waived thereby ail right to assign error upon 
this action of tlie court. 

The flfth error assigned can best be considered at this point. It 
is that the court erred in refusing to direct a verdict for the défend- 
ant at the close of ail the évidence. In support of this motion the 
entire facts of the case hâve been elaborately argued. Under the 
repeated rulings of this court, as well as of the suprême court, it 
must be regarded as well settled that upon a writ of error no ques- 
tion can be raised as to whether the verdict was against the weight 
of the évidence. That was a question for the sole détermination 
of the trial judge upon the motion for a new trial. His action in 
refusing a new trial upon that ground cannot be assigned as error. 
The motion for a peremptory direction at the close of ail the évi- 
dence was based upon the supposed insufficiency of the évidence, in 
point of law, to establish any négligence against the street-railway 
Company. What possible care and skill did that company fail to 
use, which, if they had used, the collision might hâve been avoided? 
In the solution of this question we are not to weigh the évidence, nor 
to détermine the value of conflicting évidence. The question, when 
a motion to direct a verdict is made, is this: Is there any material 
and subetantial évidence, which, if credited by the jury, would in 
law justify a verdict in favor of the other party? If there was, it 
cannot be held error that the trial judge declined to direct the ver- 
dict, and submitted the value of that évidence to the considération of 
the jury. The duty of a trial judge under such circumstances was 
much considered in Eailway Co. v. Slattery, 3 App. Cas. 1155, where, 
though the court was divided in opinion as to the resuit, there was 
great unanimity of judgment as to the proper rule where there is any 
substantial conflict of évidence. In that case it was held, after great 
delibeiution (no less than eight of the law lords delivering separate 
opinions), that "where there is conflicting évidence on a question of 
fact, whatever may be the opinion of the judge who tries the cause 
as to the value of that évidence, he must leave the considération of 
it for the décision of the jury." In that case the question on appeal 
was not whether the verdict was against the évidence, but whether 
the trial judge should hâve directed a verdict. The négligence of 
the railroad company turned upon the question as to whether the 
whistle of the engine had been sounded at a place where it should 
liave been. Three witnesses said it had not been sounded. Ten 
otliers said it had. Lord Cairns, as to this, and as to the duty of an 
appellate tribunal, said: 

"There is thus opposed to the évidence of two persons who say they dld not 
hcar (which may Diean that they did not observe) the whistle, and of one 
who says he did not hear it, but will not swear that it did not take place, a 
l)ody of witnesses, ten in nnmber, includiug every person whose évidence could 
be supposed to be material, ail of whom seem to me to be entirely unlmpeached 
v.74F.no.4— 30 
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and unimpeachable, who state in the most positive way tliat the whlstling did 
talie place. My lords, I hâve already said ttiat your lordships Iiave not now 
before you the question of whether the verdict was agaiust évidence or against 
the weight of évidence. But I feel bound to say that, it that question were now 
opeu, I should, without hésitation, be ot opinion that a verdict more dlrectly 
against évidence 1 hâve seldom seen. It is stated that the learned judge be- 
fore whoni the case was tried was not dissatislled with the verdict. 1 can 
only express my surprise that this should hâve been the case. As it is, 
it appears to me that the jury, actuated perhaps by feeliugs ot compassion 
for a plaintifC who is no doubt much to be pitied, and wiUing to gratify those 
feelings at the expense ot the appeilants> hâve tound tlie tirst issue, that ot 
négligence on the part of the appellants, for the respondent, wiien it ought 
to iiave been fouhd for the appellants. This, however, as 1 hâve already said, 
is not a reason for entering the verdict for the détendant, it is only a ground 
for a uew trial." 

Lord Hatherley, in the same case, said: 

"I will, in the flrst place, state my concurrence with Mr. Justice Barry's 
opinion in the court below (1) vlz. 'When once a plaintift has adduced such 
évidence as, if uneotitradicted, wbuld Justity and sustain a verdict, no amount 
of contradictoryi évidence, will justify the withdrawal of the case from the 
jury.'" ; ,■ 

In Greenleaf V. Birth, 9 Pet. 292-298, the ruie was thus stated: 

"Where there is no évidence tending to prove a particular fact, the court 
are bound to so înstruct thé jury, when requested, but they cannot lawfully 
give any instruttion which shall take from the jurj' the right of weighing the 
évidence and determining what effect it shall hâve." 

In U. S. V. Laub, 12 Pet. 1-3, it was said: 

"It is a point tob well settled to be now drawn In question that the effect 
and sufflciency iof the évidence are for the considération and détermination 
of the jury;; and the error is to be redressed, if at ail, by application to the 
court below. fqr a new trial, ancj cannot be made a ground Qt objection ou a 
writ of err<?r," 

In Insurance Go, v. Doster, 106 U. S. 30-32, 1 Sup. Ct. 18. Mr. Jus- 
tice Harlan said : , 

"The motion, at the close of the' plaintiff's évidence, for a peremptory in- 
struction for tlie; Company, was properly denied. It could not havt; been al- 
lowed without usurpation upon the part of the court ôf the functjons of the 
jury. Where' a causé fairly dépends upon the effect or weight bf testimony, 
it is bne for the considération àhd détermination of the jury, under proper 
directions as to the principles of law involved. It should never be withdrawn 
from them unless the testimony be of such a conclusive character as to com- 
pel the court, in the exercise of a sound judicial discrétion, to set aside a ver- 
dict returned in opposition to it." ' 

In Railroad Go. v. Cox, 145 U. S. 593-606, 12 Sup. Ct. 905, Ohief 
Justice Fuller said: , 

"The case should not hâve been withdrawn from the jury unless the con- 
clusion foUowed, as a matter of law, that no recovery could be had upon any 
View which could be properly taken of the facts the évidence tended to estab- 
lish." 

Xeither is the question as to whether there is such a conflict as 
should be submitted to the jury determined by the mère fact that 
there is some évidence tending to support the case of the party hav- 
ing the onu^ of proof. There must be something more than a bare 
scintilla. It may be that no certain standard can be set up by 
which a court may draw the Une between évidence of so slight and 
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Tague a character as to amount to a mère scintilla, and évidence le- 
gally sufflcient to entitle the party offering it, if lincontradicted, to 
a verdict. The "scintilla rule," so called, is not recognized by the 
suprême court, nor by the English courts. In thèse courts it is weU 
settled that there is always a preliminary question for the court. 
That question is whether or not the party having the onus has pro- 
duced évidence upon which the jury might reasonably find for that 
party. In Toomey v. Eailway Co., 3 C. B. (N. S.) 150, it was said: 

"A scintilla of évidence, or a mere surmise that there may hâve been ueg- 
ligence on the part of the défendants, clearly would not justify the Judge in 
leavlng the case to the Jury. There must be évidence upon which they might 
reasonably and properly conclude that there was négligence." 

In Jewell v. Parr, 13 0. B. 916, Maule, J., said : 

"Applying the maxim, 'De minimis non curât les,' when we say that there 
1b no évidence to go to the jury we do not mean that there is literally none, but 
that there is none which ought reasonably to satlsfy a Jury that the fact to be 
proved is established." 

In Eyder v. Wombwell, L. R. 4 Exch. 36, the question was as to 
whether certain articles which had been sold to an infant were neces- 
saries. WUles, J., discussing the question as to whether there was a 
case to be submitted to the jury, said : 

■'In the présent case the first question is whether there was any évidence to 
go to the jury that either of the above articles was of that description. Such 
a question is one of mixed law and fact. In so far as it is a question of fact, 
it must be determined by a jury, subject, no doubt, to the control of the court, 
who may set aside the verdict, and submit the question to the declsiou of 
another jury. But there is in every case, not merely those arising on a plea 
of infancy, a preliminary question which is one of law, vlz. whether there is 
any évidence on which the jury could properly find the question for the party 
on whom the onus of proof lies. If there Is not, the judge ought to with- 
draw the question from the jury, and direct a nonsuit, If the onus is on the 
plaintiff, or direct a verdict for the plaintiff If the onus is on the défendant. 
It was formerly considered necessary in ail cases to leave the question to the 
jury te there was any évidence, even a scintilla, in support of the case; but 
it is now settled that the question for the judge (subject, of course, to review) 
Is, as stated by Maule, J., in Jewell v. Parr, not whether there is literally 
no évidence, but whether there is none that ought reasonably to satisfy the 
Jury that the fact sought to be proved is established. In Toomey v. Railway 
Oo., Williams, J., enunciates the same Idea thus: 'It is not enough to say 
that there was some évidence. * * • A scintilla of évidence • ♦ * 
clearly would not justify the judge In leaving the case to the jury. There 
must be évidence on which they might reasonably and properly conclude that 
there was négligence,' — the fact in that case to be established. And in 
Wheelton v. Hardisty [8 El. & Bl. 232], In the considered judgment of the 
majorlty of the court, It is said, The question is whether the proof was such 
that the jury would reasonably come to the conclusion' that the issue was 
proved. 'This,' they say, 'is now settled to be the real question in such cases, 
by the décision in the exchequer chamber, which hâve, in our opinion, so 
properly put an end to what had been treated as the rule, that a case musl 
go to the jury If there were what had been termed a scintilla of évidence.' " 

In Giblin v. McMullen, 2 L. R. P. C. 335, Lord Chelmsford said: 

"Formerly It used to be held that, If there were what was called a scintilijfi 
of évidence in support of a case, the judge was bound to leave it to the jurj. 
But a course of récent décisions (most of which are referred to in the cas» 
of Ryder v. Wombwell) has established a more reasonable rule, vlz. that la 
every case, before the évidence is left to the jury, there is a preliminary ques- 
tion for the Judge,— not whether there is literally no évidence, but whether 



468 74 FEDERAL REPORTEH. 

there is any upon whleh a jury can properly proceed to flnd a verdict for the 
party produclng it, upon whom the anus of proof is Imposed. If, tlierefore, 
the plaintiff's évidence In this case was such that the judge ought to hâve 
consldered that it fell short of proving the banli to hâve been guilty of that 
speelea of négligence which vfould render them liable to an action, he ought 
to hâve withdrawn the case from the jury, and directed a nonsuit." 

In Railway Co. v. Jackson, 3 App. Cas. 193, the court, referring to 
the misapprehension which had existed as to the meaning intended by 
the language of the court in the case of Bridges v. Railway Co., L. É. 
7H.L. 213, said: 

"The judge has a certain duty to discharge, and the jurors hâve another 
and a différent duty. The judge is to say whether any facts hâve been es- 
tablished by évidence, from which négligence may be reasonably inferred. 
The jurors hâve to say whether, from thèse facts, when submitted to them, 
négligence ought to be inferred. It is, in my opinion, of the greatest impor- 
tance in the administration of justice that thèse separate functions should 
be maintained distinct." 

In Denny v. Williams, 5 Allen, 5, the court, in considering the cir- 
comstances under which it was proper for a judge to support the 
verdict, after saying that a bare scintilla of évidence might not make 
it a case for proper submission to the jury, said : 

"What this scintilla is needs to be stated a little more deflnitely, otherwise 
it may be understood to include ail cases where, on a motion for a new trial, 
a verdict would be set aside as against the weight of évidence. It would 
be Impossible to draw a Une theoretically, because évidence, in its very 
nature, varies from the weakest to the strongest by imperceptible degrees. 
But the practical line of distinction is that if the évidence is such that the 
court would set aside any nuœber of verdicts rendered upon it, toties quoties, 
then the cause should be taken from the jury, by instructing them to flnd a 
verdict for the défendant. On the other hand, if the évidence is such that, 
thougli one or two verdicts rendered upon it would be set aside on motion, 
yet a second or thlrd verdict would be sufCered to stand, the case should not 
be taken from the jury, but should be submitted to them under instructions, 
This rule throws upon the court a duty which m.'iy sometlmes be very déli- 
cate, but it seems to be the only practical rule which the nature of the case 
admits." 

In Parles v. Eoss, 11 How. 362-372, Mr. Justice Grier said: 

"It Is undoubtedly the peculiar province of the jury to flnd allmatters of 
fact, and the court to décide ail questions of law arising thereon. But the 
jury has no right to assume the truth of any material fact without some évi- 
dence legally sufficient to establish it. It Is therefore errer in the court to 
instruct the jury that they may find a material fact, of which there is no évi- 
dence from which it may be legally inferred. Hence the practice of granting 
an instruction lilie the présent, which malies it imperative upon the jury to 
flnd a verdict for the défendant, and which in many states has superseded 
the ancient practice of a demurrer to évidence. It answers the same purpose, 
and should be tested by the same rules. A demurrer to évidence admits, 
not only the facts stated therein, but also every conclusion which a jury might 
fairly or reasonably infer therefrom." 

This is followed in Schuchardt v. Allens, 1 Wall. 359-369 et seq. 
In that case Mr. Justice Swayne, speaking for the court, said: 

"If the évidence be not sufficient to warrant a recovery, it is the duty 
of the court to instruct the jury accordingly. This is équivalent to a demurrer 
to the évidence, and such an Instruction ought to be given whenever the 
évidence is not legally sufficient to serve as the foundation of a verdict of the 
plalntiff. It is enough that there was évidence upon the subject proper to be 
left to the considération of the jury. If the jury erred, the remedy was by a 



MT. ADAMS & E. P. INCLINED EY. CO. V. LOWERY. 469 

motion for a new trial, and not by a writ of error. Tliis part of tlie case was 
argued as if such a motion was before us. Tlie rules of law whicli would be 
applicable in that event are very différent from those wuicli apply as the 
case is presented." 

The next case is Improvement Co. v. Munson, 14 Wall. 442, in 
-vvliich Mr. Justice Clifford, speaking for the court, said : 

"Nor are judges any longer required to submit a question to a jury merely 
because some évidence bas been introduced by tbe party liaving the burden 
of proof, unless the évidence be of such a eliaracter that it would warrant the 
jury in findiug a verdict in favor of that party. B^ormerly it was held that, 
if there was what is called a scintilla of évidence in support of a case, the 
judge was bound to leave it to the jury; but récent décisions of hlgh author- 
ity hâve established a more reasonable rule, — that in every case, before the 
évidence is left to the jury, there is a ijreliminary question for the judge, not 
whether there is literally no évidence, but whether there is any upon wUich 
a jui-y can properly proeeed to find a verdict for the party producing it, upon 
whom the onus of proof is imposed." 

The next and perhaps the leading case on the subject is that of 
Pleasants v. Fant, 22 Wall. 116. Mr. Justice Sliller delivered the 
opinion of the court. He said in the course of it, after referring to 
the issue in the suit upon which a verdict must dépend: 

"But we are pressed with the proposition that it was for the jury to décide 
this question, because the testimony received and offered had some tendency 
to establish a participation in the prolits, and the question of liability, under 
such circumstances sliould hâve been submitted to them, with such déclara- 
tions of what constitutes a partnership as would enable them to décide cor- 
rectly. No doubt there are décisions to be found which go a long way to hold 
that, if there is the slightest tendency in any i)art of the évidence to support 
plaintiff's case, it must be submitted to the juiy; and in the présent case, if 
the court had so submitted it, with proper instructions, it would be difficult 
to say that it would hâve been an error of which the défendant could hâve 
complained hère. But, as was said by this court in the case of the Improve- 
ment Co. V. Munson, récent décisions of high autliority bave established a 
more reasonable rule, — that in every case, before the évidence is left to the 
jury, there is a preliminary question for the judge, not whetlier there is litei'- 
ally no évidence, but whether there is any upon which a jurj' can properly 
proeeed to find a verdict for the party i)roducing it, upon whom the ouus of 
proof is imposed. ïhe English cases there cited fully sustain the proposition, 
and the décisions of this court hâve generally been to the same effect." 

Parks V. Koss; Schuchardt v. AUens; Pawling v. U. S., 4 Cranch, 
219; Bank v. Smith, 11 Wheat. 171. After commenting upon thèse 
cases the learned justice proceeded: 

"It is the duty of a court, in its relation to the jury, to protect parties from 
unjust verdicts arising from ignorance of the rules of law and of évidence, 
from impulse of passion or préjudice, or from any other violation of bis law- 
ful rights in the conduct of a trial. This is doue by making plaiu to them the 
issues they are to try; by admitting only such évidence as is proper in thèse 
issues, and rejecting ail else; by instructing them in the rules of law by 
which that évidence is to be examined and applied; and finally, when neces- 
sary, by setting aside a verdict which is unsupported by évidence, or con- 
trary to law. In the discharge of this duty, it is the province of the court, 
either before or after the verdict, to décide whether the plaintifC lias given 
évidence sufflcient to support or justify a verdict in bis favor; not whether, 
on ail the évidence, the preponderating weight is in his favor,— that is the 
business of the jury, — but conceding to ail the évidence oft'ered the greatest 
probative force which, according to the law of évidence, it is fairly entitled 
to, is it sufficient to justify a verdict? If it is not, then it is the duty of the 
court, after a verdict, to set it aside and grant a new trial. Must the court 
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go througli the idle ceremony, In nnch a case, of submitting to the jury tbe 
testlmony on which plaintlff relies, when It is elear to tlie judicial mind that, 
if the jury should flnd a verdict in. favor of plaintift', tliat verdict would 
be set aside, and a new trial had ? Such a proposition is absurd, and aceord- 
ingly we hold the true prineiple to be that if the court is satisfied that, cou- 
ceding ail the inferences which the jury could justitiably draw from the 
testimony, the évidence is insutficient to warrant a verdict for the plaintiff, 
the court should say so to the jury. In such case the party can submit to a 
nonsuit, and try his case again, if he can strengthen it, except where the local 
law forbids a nonsuit at that stage of the trial, or, if he has done his best, he 
must abide the judgment of the court, subject to the right of review, whether 
he has made such a case as ought to be submitted to the jury,— such a case 
as a jury mlght justifiably flnd for him a verdict." 

Neither is it a proper standard to settle for a peremptor j instruc- 
tion that the court, after weighing the évidence in the case, would, 
upon a motion for a new trial, set aside the verdict. The court may, 
and often should, set aside a verdict, when clearly against the 
weight of évidence, where it would not be justilied in directing a ver- 
dict. Neither do we understand this view to be in conflict with 
anything decided by the suprême court. When that court said in 
Insurance Co. v. Doster, cited heretofore, that a case should not be 
withdrawn from the jury "unless the testimony be of such a conclu- 
sive character as to compel the court, in the exercise of a sound judi- 
cial discrétion, to set aside a verdict returned in opposition to it," 
it did not mean to deûne the limits within which a trial judge might 
and ought to grant a new trial because against évidence, or against 
the weight of évidence. Many cases occur, in the history of nisi 
prius trials, where a new trial ought to be granted because the ver- 
dict is clearly against the weight of évidence, when it would hâve 
been erroneous to hâve directed a verdict in the flrst instance. Still 
there is no absolute rule justifying a new trial merely because the 
trial judge would, upon weighing the évidence, hâve found contrary 
to the view of the jury. He must exercise a sound judicial discré- 
tion, — a discrétion not reviewable in appellate courts of the United 
States upon writ of error. In illustration of the limits within which 
this discrétion may properly be exercised, we cite some instances: 

In Burton v. Thompson, 2 Burrows, 664, Lord Mansfleld said : 

"It does not foUovc, by necessary conséquence, that there must be a new 
trial granted, in ail cases whatsoever, where the verdict Is contrary to évi- 
dence; for it is possible that the verdict may still be on the side of the real 
justice and equity of the case. And of tliis there are several instances in the 
printed books, particularly the Duchess of Mazarine's Case, in 2 Salli. 646." 

He added: 

"Therefore I do not think that we ought to interfère merely to give the 
plaintiff an opportunity of harassing the défendant, at a great expense to 
himself, where there has been no real damage, and where the injury is so 
trivial as not to deserve above a half crown compensation." 

A new trial will not be granted, though against the évidence, if 
found for the défendant, if the action was frivolous, trifling, and vex- 
ations. Macrow v. HuU, 1 Burrows, 11. 

In Farewell v. Chaffey, 1 Burrows, 54, Lord Mansfleld said: "A 
new trial ought to be granted to obtain real justice, but not to grat- 
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if y litigious passions," and cited Smitli v. Brampston and Smith v. 
Frampton, 2 Salk. 644, and otlier old cases. In tMs case be said: 

"The verdicts were agalnst évidence and the strict raie of law, * * * 
but the court would not give a second chance of success to a hard action or 
unconscionable défense." 

In Norris v. Freeman, 3 Wils. 39, the court said : 

"There are many cases where the court will grant new trials notwithstand- 
ing there was évidence on both sides, as where ail the light lias not been 
let in at the trial which might and should hâve been." 

In an anonymous case referred to in 1 Wils. 22, the report is as 
follows: 

"On a motion for a new trial in an action by the owuer of the inheri tance 
for making a dam aeross anancient water course, the Judge who tried the 
cause çertifled that six witnesses were, examined at the trial, on each side; 
that the jury found for thé défendant, which was against his opinion; but 
that he could not take upon himself to say that this was a verdict agaiust 
«»videnee, because there was évidence on both sides. So a new trial was re- 
fused." 

In the case of Swinnerton t. Marquis of Stafford, 3 Taunt. 233, one 
new trial had been granted after a verdict against the défendant. 
Upon a second trial a second verdict was found against the défend- 
ant. Upon a motion for a third trial, Mansfield, C. J., said: 

"I think it is impossible in this case to grant you a rule. Upon the last 
occasion we went as far as ^e could go, because it was an important case, 
and decided the right to the inheritance of this land, which was to be assigned 
in lieu of common. On the former trial, Williams, Serjt., strongly insisted 
to the jury on the grant of common to the priory of Stone, whose property 
afterward came to Lord Stafford, and we thought it might hâve prejudioed the 
mind of the jurj', though it was rejected. If it had been évidence, it would 
hâve been décisive of the matter; but we thought the case not suâiciently 
undei'stood, and sent it to, a-aew-trial, ïhe jury,, who are the compétent 
ijudges.have again ha<J the caise before them, and hâve decided it. Even if, 
on niceiy scrutinizing ail the évidence, we had a doubt whether the verdict 
was right, it could never be right for us to make no weight of two verdicts 
of a jury in order to take the> chance of a third." 

In Solomon v. Bitton, 8 Q. B. Div. 177, the court said that the— 

"Rule on which a new trial should be granted on the ground that the verdict 
was unsatisfactory, as being against the weight of évidence, ought not to de- 
X)ènd on the question whether the learned judge who tried the action was or 
was not dissatisfied with tlie verdict, or whether he would hâve come to the 
same conclusion as the jury, but whether the verdict was such as reasonable 
men ought [not] to hâve come to." 

In the subséquent case of Webster v. Friedeberg, 17 Q. B. Div. 73(5, 
Lord Esher, M. R., in referring to Solomon v. Bitton, said — 

"That Jessel, M. R., considered that the language which he then used was 
not correetly reported, and that the word 'not' should be iuserted after the 
Word 'ought' In future, wheh that case is referred to, we sliall read the judg- 
ment as if it ran, 'such as reasonable men ought not to hâve come to'; and 
I hâve corrected the court copy accordingly." 

He further said: 

'"But it is idle to say that, in determining wliether a verdict was against the 
weight of évidence, you must not take into serious considération the opinion 
of the judge who tried the case. No one lias ever said that his opinion is con- 
clusive, but it is a matter to be taken into sérious considération." 
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In Railway Co. v. WrigM, 11 App. Cas. 152, Lord Selborne said: 

"In many cases the principles on whlch new trials should be granted on the 
ground of différence of opinion Whlch may exist as to the effect of the évidence 
hâve been considered, both in the house of lords and in the lower courts; and 
I hâve always understood that it la not enough that the judge who tried the 
case might hâve corne to a différent conclusion on the évidence than the jury, 
or that the judges In the court where the new trial Is moved for might hâve 
corne to a différent conclusion, but there must be such a prépondérance of évi- 
dence, assumlng that there Is évidence on both sides to go to the jury, as to 
malie It unreasonable, and almost perverse, that the jury, when instructed 
and assisted properly by the judge, should retum such a verdict. If I am at 
ail right in that view, then I may say I cannot corne to the conclusion that 
thia is a verdict which, upon the évidence before them, the jury were not well 
entitled to flnd." 

In Phillips V. Martin, 15 App. Cas. 194, the question was whether 
the verdict was against the évidence, or weight of évidence. The 
judgment of their lordships was delivered by Lord Macnaghten: 

"It is settled that a verdict ought not to be disturbed on that ground unleas, 
to use the words of Lord Herschell In Railway Co. v. Wright, 'it was one which 
a juiy, viewlng the whole of the évidence reasonably, could not properly 
flnd.' " 

Upon a motion for a new tiial because the verdict was against the 
évidence, it was said in Brisbane v. Martin, 19 App. Cas. 252, that 
the question was: 

"Was thls verdict one which the jury, reasonably viewlng the whole of the 
évidence, could properly find? It is not necessary for their lordships to say 
how far they conçut In the verdict That is not the question. There being 
évidence both ways, It cannot be said that the jury might not reasonably aj> 
rive at the conclusion at which they did arrive." 

In Newspaper Co. t. Bennett, 19 App. Cas. 287, it was said : 

"The only point to be determined is whethër the verdict found by the Jury, 
for whose considération it essentially was, Was such as no jury could hâve 
found, as reasonable men." 

In Lunt V. Eailway Co., L. E. 1 Q. B. 281-288, there had been a 
former verdict, which had been set aside as against the weight of 
évidence. Upon motion to award a second new trial, Blackburn, 
J., said: 

"The court never Interfères except in a very strong case, almost amounting 
to the miscarriage of justice, and 1 see nothing of that klnd lu the présent 
case." 

In the same case, Lush, J., said: 

"I need only say, as to the new trial, that, ftlthough I should hâve come to a 
différent conclusion, I agrée that. after two juries hâve come to the same con- 
clusion, we ought not to seud the case back for a third trial." 

The ruie in the American courts seems to be that, if the verdict 
be clearly and manifestly against the évidence or the weight of évi- 
dence, a new trial should be granted. Wait v. McNeil, 7 Mass. 261; 
Curtis V. Jackson, 13 Mass. 507. In Hammond v. Wadhams, 5 Mass. 
353-355, the rule is thus stated by Parsons, C. J.: 

"We may, and we ought to, grant a new trial when the verdict Is against 
the évidence, or when it is manifestly against the weight of the évidence. In 
such cases the facts ought to be inquired into by another jury." 
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T\1iere tlie évidence submitted to the jury is sucli as to render the 
issue doubtful, a new trial will not be granted, eveii tliough the ver- 
dict is against the apparent weight of the évidence. Brown v. 
Wilde, 12 Johns. 455; Stryker v. Bergen, 15 Wend. 491. 

It is said in Tidd's Practice, in his chapter on New Trials, that: 

"A new trial may be moved for on account of the error or mistake of the juiy 
in finding a verdict without, or contrarj' to, évidence. But, wliero there is évi- 
dence on both sides, it is not usual to s;rant a new trial, unless the évidence for 
the prevailing ijarty be very slight, and the judge declared himself dissatisfled 
with the verdict." 2 Tidd, Prac. pp. 907, 908. 

If évidence be of so slight a character as to corne within a reason- 
able définition of the scintilla rule, it is the duty of the court to 
direct a verdict, or, if it has submitted the matter to the jury, to set 
aside a verdict having no other support than a mère scintilla. In ail 
such cases the évidence is insuffi cient in law. 

The language of Justice Miller in Pleasants v. Fant, cited hereto- 
fore, has been used to justify the claim that there is no différence 
between the insufticiency of évidence to sustain the onus of proof 
which would justify a peremptory instruction to a jury, and that 
which will require the court to set aside a verdict as against the 
weight of the évidence; and y et we flnd in the language of Mr. 
Justice Swayne, in Schuchardt v. Allons, al ready. cited, a statement 
that the rules which govern a court in granting a new trial because 
the verdict is against the weight of the évidence are quite différent 
from those which détermine the question for the court whether it 
shall deliver a peremptory instruction to the jury. An examination 
of the cases upon which the resuit was put, and of the issue there 
presented to the court, justifies the inference that what Mr. Justice 
Miller was arguing against was the absurdity of the scintilla rule, 
by which a case was submitted to the jury on mère surmises, and 
slight tendencies of évidence to establish a fact, when the court was 
fully advised that a verdict could not stand upon such évidence. 
The language which he used is to be taken as applying to the scintilla 
of évidence rule, and to the author-itative déclaration by the court 
tliat such a rule was not to prevail in common-law trials in the 
fédéral courts. To give it any other construction must lead to a 
resuit at war with the language of Mr. Justice Swayne in Schuchardt 
V. Aliens, already referred to, that the rules which prevail in the 
English courts, the décisions of which were relied upon by Mr. Jus- 
tice Miller to sustain the view which the court took in Pleasants 
V. Fant, are in conflict with the considered opinion by the su- 
prême court in which the very point now under considération was 
presented to that court in the subséquent case of Railway Co. v. 
Moore, 121 U. S. 558, 7 Sup. Ct. 1334. In that case the question 
presented to the court was whether, under a statute governing the 
procédure in the suprême court of the District of Columbia, a 
motion for a new trial on the ground of insufflcient évidence en- 
titled the défendant against whom the verdict was rendered to 
bring from the spécial to the gênerai term the ruling for examina- 
tion upon a motion for a new trial on the gronnd that the verdict 
was against the weight of the évidence. The court held that the 
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term "insufBcient évidence" included both évidence insufiBcient in 
law and évidence insulHcient in fact, and, therefore, tliat the su- 
prême court of the District in gênerai term liad erred in not con- 
sidering the motion for a new trial on the ground that the verdict 
was against the weight of the évidence. Mr. Justice Mathews 
considers the question as to what is meant by a motion for a new 
trial on the ground tliat the verdict is against the weight of the 
évidence. He says: 

"So, upon the whole évidence in the case, the testimony in support of the 
cause of action or of the défenses may be so slight, although compétent in 
law, or the prépondérance against it may be so convlncing, that a verdict may 
be plainly seen to be unreasonable and unjust. In many cases It might be 
the duty of the court to wlthdraw the case from the jury, or to direct a ver- 
dict in a particular way, and not in others. Where It would be proper to sub- 
mit the case to the jury, it might become its duty to set aside the verdict 
and grant a new trial. That obligation, however, is the resuit of the con- 
clusion of fact, and in such cases the ground of the ruling is that the verdict 
is not supported by sufflcient évidence, because it is against the weight of the 
évidence. Therefore it was said by this court in Randall v. Railroad Oo., 
109 V. S. 478, 3 Sup. Ct. 322, 'It is the settled law of this court that when the 
évidence given at the trial, wlth ail Inferences that the jury could justifiably 
draw from it, Is insufficient to support a verdict for the plaintiff, so that such 
a verdict, If returned, must be set aside, the court is not bound to submit the 
case to the jury, but may direct a verdict for the défendant.' In many cases, 
therefore, the évidence is insufficient in law, because insufficient in fact. It 
is true that motions to grant a new trial upon the ground that the verdict is 
against the weight of the évidence are, in a certain sensé, addressed to the 
discrétion of the court, and can be more satlsfactorily dealt with by the judge 
who tried the cause, and who had the opportunity of seelng the witnesses 
and hearing them testify. And this fumishes one of the reasons why ordi- 
narily a writ of error or an appeal will not lie for the purpose of revising and 
controlling the exercise of that discrétion by an appellate tribunal; j'et in 
some of the states a contrary practice prevalls, and a writ of error Is author- 
ized to bring up for review the proceedings and judgment of an Inferior court, 
on which it may be assigned as an error in law, upon a bill of exceptions set- 
ting forth the whole évidence, that the court below erred in not granting a 
new trial because the verdict was against the weight of the évidence. Such a 
practice in the appellate courts of the United States Is perhaps forbidden by 
the seventh amendment to the constitution of the United States declarlng that 
'no fact tried by a jury shall be otherwlse re-examined In any court of the 
United States than according to the rules of the common law.' But that rule 
is not applicable as between the spécial and gênerai terms of the suprême court 
of the District of Columbla, as now organized. The appeal from the spécial 
to the gênerai term is not an appeal from one court to another, but is slmply 
a step in the progress of the cause during its pendency in the same court. 
The suprême court sitting at spécial term, and the suprême court sitting in 
the gênerai term, though the judges may differ, Is the same tribunal. It 
Is quite true, nevertheless, that the judge sitting at spécial term on the trial 
of a cause by a jury Is, from the nature of the case, better qualified, because 
he sees the witnesses and hears them testify, to judge whether the verdict is 
warranted by the évidence, than other judges, even of the same court, -who 
are called in to décide the same question upon a report of the testimony in 
writing; and where the question cornes up in général term, on an appeal, ail 
proper allowance will be made. In its considération, for that différence, and 
its due weight given to the order of the judge at spécial term denying the mo- 
tion. The difficulty In the way of a satlsfactory judgment on the appeal is 
therefore not to be considered as insuperable. In fact, it applies equally to 
the case of motions for a new trial based on the ground that the damages 
allowed by the verdict are excessive, which présents purely a question of fact, 
not determinable by any fixed and certain rule of law. It will apply also in 
many cases where the ground of the motion is that the verdict is not sustained 
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by évidence sufBcient in law, for in one aspect tbat may involve questions of 
fact. Tliat would be a proper form of motion in cases where, althougb there 
Is some testimony to support the conclusion, it is so sligbt tliat tlie judge 
trying tbe case would be legally justified in instructing the jury to return a 
verdict tbe other way; and, althougb in such cases it is said to be a question 
of law, it nevertbelcss involves an estimate on tbe part of tbe court of tbe 
force and efficacy of the évidence. It is urged in argument, however, tbat the 
error did not préjudice the plaintifC in error, because tbe court necessarily 
passed upon the same matter in considering and sustalning the ruling of the 
court at tbe spécial term in refusing to instruct the jury to return a verdict 
in favor of the défendant upon tbe évidence offered by the plaintiff; but tbe 
question arising on this ruling, and tbat on the motion for a uew trial at the 
conclusion of tbe whole évidence, were not identical. It might well be that 
on tbe plaintiff's évidence there was a case sufflciently made out to submit 
to tbe jury, wbile on the whole testimony it migbt fairly be a question whether 
the verdict was not against tbe weight of tbe évidence, in that sensé which 
would justify the court in granting a new trial." 

This récognition of the proposition that évidence may be so in- 
sufflcient in fact as to be insufficient in law is further enforced in the 
late case of Railroad Co. v. Woodson, 134 U. S. 614, 10 Sup. Ot. 628, 
where the court had under considération the constitutionality of a 
Tennessee statute (Code 1884, § 3835) providing that "not more 
than two new trials shall be granted to the same party at any action 
at law." This statute, at an early day, was construed by the su- 
prême court as applicable only to new trials granted because the 
verdict was against évidence, and did not prevent any number of 
new trials for errors of law committed by the court, or misconduct of 
the jury, or the like. Trott v. West, 10 Yerg. 499 ; Turner v. Ross, 1 
Ilumph. 16. In Woodson's Case it was urged that there was no évi- 
dence to support the verdict, and that the statute operating to pre- 
vent a new trial was obnoxious to the fourteenth amendment of the 
constitution of the United States, and worked an arbitrary depriva- 
tion of property without due process of law. The suprême court, 
upon a considération of the décisions of the suprême court of Ten- 
nessee, construing the act, were of opinion that the statute was not 
to be construed as depriving the trial court of the power to grant 
any number of new trials, if in fact the verdict was unsupported by 
évidence sufiicient in law to reasonably justify it. Upon this sub- 
ject the court said: 

"From thèse décisions it is clear tbat in Tennessee, as elsowhere, althougb 
the Jury are the judges ot tbe facts, yet the judge bas power to set aside the 
verdict when, in bis judgment, it is against the weight of tbe évidence, but 
that tbat supervisory power eannot be exercised under tbe statute when the 
triors of the facts bave tbree times determiued them the same way. Tbia 
manifestly refers to a state of case where, in tbe opinion of tbe judge, tlie 
verdict should bave been otherwise than as rendered, because of tbe insuffl- 
cieney of the évidence to sustain it, but not to a case wbere there is no évi- 
dence at ail. It is tbe settled law of this court tbat 'when tlie évidence giveu 
at tbe trial, witb ail inferences wliich tbe jurj' could justifia bly draw from it, 
is iusulticient to support a verdict for tbe plaintifC, so that such a verdict, if 
returued, nmst be set aside, the court is not bound to submit the case to tbe 
jury, but may direct a verdict for tbe défendant' (Kandall v. IJailroad Uo., 
109 U. S. 478, 482, 3 iSup. Ct. 822; (iunther v. Insurance Co., i;_!4 U. S. 110, 
10 Sup. Ct. 448), while, on the other hand, tbe case should be left to the jury 
iinless the conclusion follows, as a matter of law. tbat no recoveiy can be 
had upon any view which can be properly taken of the facts the évidence tends 
to establish (Dunlap v. Kailroad Co., liiO V. S. (549, 052, 9 Sup. Ct. 047). in 
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sucli case the practice of a derourrer to tlie évidence can be resorted to, or a 
motion to exclude tlie évidence from the jury, or to instruct them tliat ttie 
plaintlÊC cannot recover, which motions are in ttie nature of demurrers to 
évidence, tliough less teclmieal, and liave in many ot tlie states superseded tlie 
ancient practice ot a demurrer to évidence. Farlis v. Koss, 11 tio-w. 3(32; 
Scliucliardt v. Alleus, 1 Wall. 359. Such a motion, like the demurrer to évi- 
dence, admits, not only wliat the testimony proves, but what it tends to 
prove. ïhe ultimate tacts, in other words, are admitted. * * * Tested by 
this rule, whenever the statute Is applied it must be upon the assumption that 
although tlae court would liave found a différent verdict, because of the w'eak- 
uess of the évidence, yet there was some évidence tendiug to establish the 
cause of action. Courts rarely grant a new trial after two verdicts upon the 
facts in lavor of the same party, except for error of law; and the statute, in 
the jnterest of the termiuation ot litigation, makes that iniiieratlve which wouid 
otherwise be dlscretionary. For décisions under similar statutory provisions, 
see Silsbe v. Lucas, 5B 111. 479; Railroad Co. v. Patterson, 93 111. 290; Car- 
micliael v. Geary, 27 Ind. 362; Boyce v. Smith. IG Mo. 317; VVildy v. Bonney's 
l^essee, 35 Miss. 77; Kains v. Hood, 23 Tex. 555; Watterson v. Moore, 23 W. 
Va. 404. We can perceive nothing in the statute tlms applied which amounts 
to an arbitrary deprivation of the rights of the citizen, and concur with the 
suprême court of Tennessee that this act, which had been in force for more 
than sixty years before the adoption of the fourteenth amendment, was not 
Invalidated by it, while the fifth amendment had no application whatever. 
The statement in the judgment of athrmance is that 'the court adjudges that 
there is no évidence to support the verdict of the jury,' and, if this were taken 
llterally, it would follow that no recovery could be had, as matter ot law; 
and we therefore suppose that the language used indicates simply the opinion 
of the court that the jury ought not to hâve found the verdict that they did, 
and that the judgment of the court below, refusing to grant a new trial upon 
the facts, would hâve been reversed, but for the existence of the statute. winch 
made it error to award it. Iron Co. v. Dobson, 15 Lea, 409, 418." Railroad 
Oo. v. Woodson, 134 U. S. 620, 621, 623, 624, 10 Sup. Ct. 628. 

Subsequently the suprême court of Tennessee had the meaning of 
the same statute under considération in the case of Eailway Co. v. 
Mahoney, 89 Tenn. 311-333, 15 S. W. C52, where, after reviewing the 
Tennessee cases distinguishing the power of the trial judge in award- 
ing new trials upon the évidence, and the circumstances under which 
Ms exercise of that power might be reviewed upon a writ of error, 
it said, touching the meaning of this statute, that: 

"But while it was tlie duty of the circuit judge, upon a View of the évidence 
eonllieting with that ot tlie jury, to set the verdict aside, it is obvions that if 
there was no limit upon this power no verdict would ever stand, and of neces- 
sity there must be some way to end the case, notwithstanding such conflict of 
opinion. This act was intended to settle it, and, in favor of tlie eoiTectnesa 
of tlie conclusions of the three juries, to give to the verdict of the third, upon 
évidence which in any proper aspect would sustain it, such weight that it 
could not be disturbed, because différent from that which the judge would 
hâve deemed proper and approved on the weight of the évidence. The ques- 
tion of différence in opinion had to be provided for and settled in some way. 
This is perhaps the best and least objectionable in which it could hâve been 
donc. At ail events, it was within législative power, and violated no pro- 
vision of the constitution, state or fédéral." 

It seems to us to follow, from both reason and authority, that 
there is a différence between the légal discrétion of the court to set 
aside a verdict as against the weight of évidence, and that obligation 
which the court has to withdraw a case from the jury, or direct a 
verdict, for insufficiency of évidence. In the latter case it must be 
so insufflcient in fact as to be insufflcient in law; in the former case 
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it is merely insufficient in fact, and it may be eitlier insuflficient in 
law, or may hâve more weight, and not enough to justify the court, 
in exercising tlie control which the law giv«s it to prevent unjust 
verdicts, to allow a verdict to stand. Randall v. Railroad Co., here- 
tofore cited, and the long Une of cases in wliicli it has been affirmed, 
profess to stand upon the English cases which we hâve cited, and 
particularly upon Eyder v. Wombwell, L. E. 4 Exch. 32-39. In that 
and other cases cited, and notably in the leading case of Railway 
Co. V. Hlattery, 3 App. Cas. 1155, it appears that cases were constant- 
ly presented in which the court say a verdict should have been set 
aside as against the weight of évidence where the court would not be 
justifiable in directing a verdict. We do not think, therefore, that 
it is a proper test of whether the court should direct a verdict, that 
the court, on weighing the évidence, would, upon motion, grant a 
new trial. A judge might, under some circumstances, grant one 
new trial and refuse a second, or grant a second and refuse a third. 
In passing upon such motions he is necessarily required to weigh the 
évidence, that he may détermine whether the verdict was one which 
might reasonably have been reached. But, in passing upon a mo- 
tion to direct a verdict, his functions are altogether différent. In 
the latter case we think he cannot properly undertake to weigh the 
évidence. His duty is to take that view of the évidence most favora- 
ble to the party against whom it is moved to direct a verdict, and 
from that évidence, and the inf erences reasonably and justifiably to 
be drawn theref rom, détermine whether or not, under the law, a ver- 
dict might be found for the party having the onus. If not, he 
should, upon the ground that the évidence is insufficient in law, di- 
rect a verdict against that party. That there is a mère scintilla of 
évidence is not enough to prevent the withdrawal of the case from 
the jury. Such évidence is insufQcient in law, because so insuffi- 
cient in fact. It is impossible, in the very nature of the subject, to 
lay down a hard and fast rule by which a trial judge may détermine 
when the évidence is of greatpr weight than to be regarded as a 
mère scintilla. We only wish to be understood as holding that 
whenever there is évidence of so positive and significant a character 
as, if uncontradicted, would support a verdict, it is the duty of the 
court to submit the case to the jury, under proper instructions. It is 
certainly not his function to weigh the évidence for the purpose of 
saying how the verdict should go. 

We have deemed it important, before considering the facts of 
this case, to clearly state the rule which must be applied as a 
test of alleged error where an assignment of this character is un- 
der considération. If it shall appear that there was something 
more than a mère scintilla of évidence tending to show légal nég- 
ligence upon the part of the plaintiiï in error, — évidence so ma- 
teiial and substantial as that, if uncontradicted, it would in law 
justify a flnding of négligence,— then the assignment is bad, and 
the action of the trial court in refusing to direct a verdict must 
be approved. In support of this motion it is argued that the évi- 
dence was — First, that the car was traveling at a speed of about eight 
miles per hour, and up a grade of about five feet to the hundred; 
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second, that the wagon was going down tlie avenue, on the west- 
ern or down track, at a speed of about five miles per hour; third, 
that there was no indication of danger until the horses turned off 
the western track, and onto the eastern track; fourth, that the 
car was stopped by the gripman as soon as it was possible to do 
so after the horses in the ice wagon turned onto the track upon 
which the car was moving. The car upon which Mr. Lowery was 
riding was going out from the city to Walnut Hills. The collision 
occurred at a point on Gilbert avenue where the grade was steep, 
and where there were two tracks side by side. The most western 
of thèse tracks was used by cars going down into the city; the 
other, by cars going out from the city. Thèse tracks were not 
more than from two to three feet apart. At the time of this colli- 
sion, and for some weeks theretofore, the western half of the street, 
at the locus in quo, had-been undergoing repairs, and to prevent 
its use a barricade had been erected parallel with the western 
track for about 1,000 feet. This barricade stood very close to 
the west rail of the western track, and consisted of barrels placed 
at intervais, with boards extending from one to the other. Near 
where the collision occurred a lighted red lantern stood on one of 
the barrels of the barricade. The collision occurred between 5 
and 6 o'clock in the afternoon of a late October day. It was about 
dusk, and the car lamps had been lighted. The wagon with wliich 
the car collided was, as before stated, going down the avenue, 
upon the track immediately next to the barricade. It was a large, 
covered, heavy ice wagon, drawn by two heavy draft horses. The 
question as to whether the gripman was guilty of any négligence 
in failing to avoid this collision is within very narrow quarters. 
The utmost speed of the cable was eight miles per hour, which is 
about eleven feet per second. If the grip had fast hold of this cable, 
that was necessarily the speed of the car wlien the gripman under- 
took to stop it. That this was in fact the speed of the car at the 
time was one of the uncontroverted facts of the case. To travel 
at a less rate of speed, it was necessary to so loosen the grip that 
the cable would slip through. This produced much friction, and 
wore the cable very rapidly. It was therefore objectionable that 
the car should travel at a less rate of speed than the utmost speed 
of the cable. By taking the grip entirely off the cable, the car 
would lose motion altogether. It is not contended that there was 
any évidence that the gripman undertook to check this utmost 
speed of his car until the horses of the ice wagon were actually 
upon the track. The plaintifï below contended that there were 
indications of danger from a collision before the horses turned up- 
on the eastern track, and that the high degree of care due from 
such a common carrier to its passengers required such vigilance as 
would hâve discovered thèse indications, and induced the exercise 
of précautions against the danger of a sudden swerving of thèse 
horses, which might resuit in a collision. In support of this view 
the jury specially found that there were indications of danger 
when this wagon was about 65 feet from the car. The plaintiff 
below also contended that, if the gripman had thrown ofif his grip 
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and applied his brake immediatelj after tlie horses and tlie ice 
wagon appeared upon his track, the car could hâve been stopped 
and the collision averted. There was in the judgment of the trial 
judge such conflict of évidence touching thèse contentions as to 
justify a submission of the question of négligence to the jury. As 
we hâve before intimated, the question was a close one. There 
was no évidence whatever of anything like recklessness or heed- 
lessness on the part of the gripman. If he was at fault at ail, 
it was that he did not act with suffi dent promptness after the 
horses became an obstruction upon his track, or that he did not 
take précaution to check his car before the horses got on his track. 
The machinery for stopping the car was in order, and with one 
movement of one hand his grip could hâve been thrown off, and by 
a simultaneous movement of the other his brake could hâve been 
applied. So well adapted were thèse appliances for stopping the 
car, that the gripman admits that he could hâve stopped and did 
stop his car within six feet after he endeavored to stop it. A com- 
mon carrier of passengers by street car is required to exercise the 
highest degree of skill and care. The driver, whether of horses or 
machinery, should be vigilant in observing his track, and prompt 
in the exercise of every reasonable précaution to guard against ac- 
cident. If the street traveled is one much incumbered by other 
vehicles, the danger of collision is correspondingly increased. The 
west side of the street at the point of this coUsion was temporarily 
obstructed, and the street thus traveled narrowed by the improve- 
ment which we hâve mentioned. A wagon or other vehicle driv- 
ing on thè western track could not turn out, if it should become nec- 
essary to permit passage of a car on that track, except by going on 
or across the eastern track. The présence of this barricade made it 
also inévitable that, if horses driven along this western track 
should frighten at the barricade or the lantern thereon, they would 
jump or swerve over onto the eastern track. An increase of vigi- 
lance was therefore due from gripmen when passing this narrowed 
part of the street, both by reason of its narrowness, and of the possi- 
ble effect of the barricade and red lantern in frightening horses. 
Upon this subject of the vigilance required from the gripman of such 
a car, the charge of the court was a full and sound exposition of the 
law applicable to the circumstances of this case. It was the duty 
of the gripman to be on the lookout. If it be assumed that there 
was nothing in the action of the horses or the driver of this wagon 
indicative that the horses were not under control, nor anything else 
in the situation which should hâve put the gripman on his guard 
before the horses left the west track and appeared upon the east 
track, then the sole question would be whether the gripman saw the 
horses as soon as they turned upon his track, and at once did every 
possible thing to stop his car. The évidence of the gripman as to 
when he iirst saw this ice wagon, was this: 

"I was going up Gilbert avenue, wlien I saw just, while I was passiug along, 
a car coming down on the west tracli. Q. Wliicli track were you on? A. I 
was on tlie east tracli, going nortli. I saw a team of horses turn out from 
behind the car that I saw coming. I dou't thiuli there was more than twenty 
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feet in front of tlie car. It seemed to be going very fast. I was standing 
a. hold of the gong wltli my right hand, and gripping the lever witli my left 
hand; and tlie very instant 1 saw tlie iîorses come in sight I rang tlie bell, 
and released the cable, and applied tlie bralie, just as qulcii as I could, and 
stopped tlie car as near instautly as I could." 

After stating tliat his car was inoving full speed of the cable, 
eight miles per liour, he was asked this question : 

"Q. In hovi short a space can you stop a car under conditions like this; 
that is, as to grade and number of passengera? A. Within six feet. 1 am 
satisfled that that car did not run over six feet f rom the time I saw the team 
until it was standing still." 

Upon cross-examination he stated that he had been looking for- 
ward ail the time, and that he did not see the wagon until it was 
within 20 feet. He was asked: 

"Q. If you were looking forward ail that time, how was it you did not sec 
it when it was fifty feet? A. Because it didn't come in sight before it goc 
that close to me. Q. What was the distance between the down car and the 
wagon, according to your estimateV A. I don't linow. Didn't see how close,— 
the space he come ont from behind this car. I don't think it was over teu 
feet behind the car that he was foUowing down. Whether he was foUowiug 
right down behind that car, or whether on or over furtlier, I don't know, but 
when it came ont in my sight it was about ten feet behind the car it was fol- 
lowing down. Q. And about twenty feet away from your carî A. Yes, sir; 
that is, from the front of my car." 

Later this witiiess said: 

"The stop I made, if the man drivlng the team would hâve went ahead as 
he had his horses pulled to go, there would hâve been no accident whatever. 
The team was going angling across the track, twenty feet from my car, I 
should judge,— anyhow, twenty feet,— and I stopped my car within six feet, 
I am satisfled; and if he had never went on ahead, across the track, the car 
never would liave come up to the wagon. Instead of that, he pulled to go 
down in front of me again, and run right into my car. Q. Did his horses turn 
suddenly? A. What do you mean, — when he came eut in the track, or when 
he turned them off? Q. When they entered the track, as you say? A. Just 
came right out behind the other car. Q. Do you know what made them turn 
ont? A. No, sir. Q. Then you didn't see what the driver did? A. I don't 
know whether he pulled so as to come out or not. I seen him pull back. Q. 
AU you saw, and you are sure you saw, is that he pulled the horses back"? A. 
I am sure I saw him pull back. Q. Now, your idea is that it would hâve been 
better if he had pulled the horses to the east side of the track, rather than 
into the wesf? A. Wouldn't hâve to pull if he had let them go the way they 
were going. Q. Wouldn't there hâve been a collision if he had pulled on the 
other side? A. No, sir; he would hâve been far enough then to run across 
the track. Q. Do you mean to say that your car was standing still before he 
reached you? A. I mean to say tliat my car was stopped when the Ice wagon 
hit it. Q. You know it was at a dead still? A. I know it was a dead still 
when the wagon hit the car. Q. You are sure of that? A. I am sure of that" 

It is clear that this witness is to be understood as testifying that 
he did not see this wagon until the horses turned on his track, and 
that he did not see it sooner because it was following close behind a 
car going in the opposite direction. It is also clear that he means 
to say that his car did not move more than six feet after he ûrst saw 
the horses turn on his track, and that the wagon ran into his car 
after it had been stopped. One hypothesis of the plaintiff below 
was that this heavy wagon was coming down past this barricade at 
such a dangerous speed as to indicate to a prudent, watchful grip- 
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man that it would be unsafe to pass it unless his own speed was so 
checked as to enable Min to stop his car instantly if for any reason 
it should endea\or to cross his track, or the horses should swerve or 
boit froni the narrow way upon which they were being driven. The 
jury, as we hâve stated above, specially foiind that there were snch 
indications before the ice wagon turned in upon the eastern track. 
Tlie gri})inan's évidence tended to utterly overthrow this theory and 
the conclusion reached by the jury. If the wagon was following so 
closely behind this passing car as that it could not be seen, in the 
dusk of the evening, until the horses actually turned onto the east- 
ern track, the gripman would be guilty of no négligence in not see- 
ing what, under the circumstances, could not be seen. Another con- 
tention of the plaintiiï below was that the gripman did not stop this 
car as soon as he might hâve done after the danger becanie ajjparent 
and extrême. But this view was seriously aflected if it was true 
that he stopped the car so quickly that it was at a standstill wlien 
the pôle of tlie wagon crashed through the fender or shield on the 
front of the grip car. Upon both of thèse important facts there 
was a conflict of évidence. This confiict is perhaps more sharply 
illustrated by contrasting the évidence of Campbell, the driver of 
the wagon, with the évidence of the gripman. Cami)bell says that 
when the collision occurred the car, behind which he was driving, 
was at least two blocks ahead of him. Of course, if this is credited, 
that car was not an obstacle which preveuted the gripman from see- 
ingthe wagon and observing its speed, or anything else which ought 
to hare put him on his guard. When asked to state Just how the 
collision occurred, this witness said: 

"A. Well, we came down to where the blockade was, across the street, with 
the red light on it. I got pretty close to that, and the team shied ofï. A car 
was coming right straight agin me, and I tried to keep away from them, but 
I couldn't malie it; and the pôle struck the car, and I hollered to the gripman 
to stop it. The car was coming on at a lively gait. I held my team back as 
much as I could, and pulled them around a little. Then the pôle struck the 
car. The team had come around a little with it— with the car— before it got 
stopped. Q. Was that car standing still when your wagon struck it? A. 
No, sir. Q. How was it running when the wagon struck it? A. Coming fast. 
Q. Did you observe the speed of the car? Did it slow up any between the 
time your horses frightened and the time the wagon and car struck? A. No, 
sir." 

There was also a conflict as to just how close the car was when 
the horses turned onto its track. The gripman thought they jumped 
onto liis track only 20 feet ahead of it. One witness for the plain- 
tiff put it at 36 feet. On ail the évidence, the car could hâve been 
stopped within 6 feet. This différence becomes a matter of some 
importance, in determining whether the movements of the gripman, 
even after the danger became imminent, were as prompt as the exi- 
gency deraanded, and as they might hâve been if he had exercised the 
utmost skill and diligence. So there was a conflict as to the ap- 
parent speed at which this wagon was approaching. The weight of 
the évidence undoubtedly tended to show that the horses were not 
running, but trotting, and that their speed was abont five miles per 
hour. But tliere was both positive and circumstantial évidence in- 
v.74F.no.4— 31 
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dicating a much greater speed. Daniel Metz, one of the plaintiff's 
witnesses, a passenger sitting on the grip car, testifled tliat the 
horses were coming very fast, and were running. In answer to a 
question as to their rate of speed, he said, "I shouîd judge, about ten 
to fifteen miles per hour." On cross-examination the witness reit- 
erated his statement tliat the ice-wagon horses were not trotting, 
and said they "were coming on a full run," and that "he judged or 
guessed that their sjieed was from ten to fifteen miles per hour." 
Without going further into détails, it is évident from the évidence 
already referred to that there was conflicting évidence of a character 
not to be regarded as so slight or uncertain as to corne within the 
scintilla rule. The weight of the évidence may hâve been against 
the flnding, but, as the court refused a new trial upon that ground, 
we are not authorized to do more than ascertain whether there was 
évidence sufficient in law to hâve supported the verdict, if it had 
been uncontradicted. The évidence to which we hâve referred 
made a conflict in regard to the distance this car was from the ice 
wagon when it actualïy appeared upon the track upon which the col- 
lisioj) occurred. It also shows that there was a conflict as to when 
the gripman ought to hâve seen the wagon coming down the western 
track, and as to the speed, real or apparent, at which it was ap- 
pr(faching. The spécial flnding that the speed of the wagon was flve 
miles per hour does not authorize us, in considering whether the 
court ought to hâve directed a verdict, to accept that flnding as if 
based on undisputed évidence. We must look at the facts as the 
trial judge was required to look at them. This spécial flnding does 
rest upon the weight of the évidence, but it is of no importance in 
the détermination of the question now being considered. Neither 
are we prepared to say that, as matter of law, the points upon which 
there was a conflict were immaterial. If the jury had taken the 
view of the évidence most favorable to the plaintifE below, we cannot 
say that a verdict flnding that the plaintiff in error had fallen short 
of the degree of prudence and care due from it to a passenger would 
be unsupported by sufflcient légal évidence. 

The third error assigned is that the court erred in refusing to give 
the following spécial charge requested by this défendant: 

"If you flnd that the horses suddenly tumed when -within about twenty feet 
of the car, and that this was tbe flrst indication of danger, and that the grip- 
man at that instant saw the horses turn, it is immaterial whether or not he 
discovered the wagon coming down the hill up to this tlme." 

The fourth error may be considered with the third, and is in thèse 
words : 

"The court erred in giving the following charge, being a modification of the 
foregoing spécial charge requested by this défendant: 'Now, I cannot give 
that to you In the language of the instruction. I say this: That, If there was 
anything in the speed of the wagon as it was coming down the hlU from above, 
it was the duty of the gripman to observe it. If there was not, and the 
wagon was so far away that there was not any ground of appréhension of a 
collision, then he was not bound to slacken the speed of his car; and in that 
sensé, if you find that the horses suddenly turned when within about twenty 
feet of the car, and that this was the flrst indication of danger, the charge Is 
right. If there was not anything unusual in the appearance of the horses and 
wagon as they came down above that, it would be immaterial wliether he 
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diseovered them before that time or not; but it was the gripman's duty to 
hâve his eyes not merely on wbat was before his car, but what was wlthin 
bis sight. Suppose tbere had been a pair of runaway horses attached to a 
wagon coming down Gilbert avenue; no one could undertake to say that the 
gripman was not at fault If he failed to discover that runaway team until it 
got within twenty feet of the car. Everybody could recognize that it was tbe 
duty of the gripman to govern his actions accordingly. If there was not any- 
thing unusual in the appearance of the team coming down the hill, then he 
was not bound to stop the car until he got within a danger distance. If there 
was, it was necessary for him to take ail précautions whicli the situation in- 
dicated.' " 

From what we hâve already said, we must overrnle thèse assign- 
ments. The modification was proper, uuder the facts of this case; 
and the request, as modiiied, is a clear and sound exposition of the 
law as applicable to this case. This disposes of ail the points urged 
for a new trial. The resuit is that tlie jiidg:nient must be afflrmed. 
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(Circuit Court of Appeals, Fifth Circuit. May 26, 1896.) 

No. 443. 

Jdpgments aoainst THE Ukitbd States— Intekmst—Act dp March 3, 1887. 
Section 10 of the act of congress of March 3, 1887, relating to the bring- 
Ing of suits against the United States, and conferring jurisdiction thereof 
upon the circuit and district courts, does not repeal or modify the pro- 
visions of Rev. St. §§ 1090, 1091, relative to interest on judgments of 
the court of claims, nor authorize the recovery of interest on such judg- 
ments from the time of their rendition until an appropriation is made for 
thelr payment. 

In Error to the District Court of the United States for the North- 
ern Division of the Northern District of Alabama. 

Geo. A. King and Jere Murphy, Jr., for défendant in error. 
Emmett O'Neal and F. B. Earhart, for the United States. 

Before PAEDEE and McCOEMICK, Circuit Judges, and SPEEE, 
District Judge. 

SPEEE, District Judge. Eobert Barber instituted a suit against 
the United States in the district court for the Northern district of 
Alabama, under the provisions of the act of congress of March 3, 
1887, entitled "'An act to provide for the bringing of suits against 
the government of the United States." The amount of his demand 
was fl8.45. It appears from the pétition ûled that on the 24th 
day of May, 1887, he obtained in the court of claims a judgment 
against the United States for the sum of |540. On the llth of 
June, 1887, he presented to the secretary of the treasury of the 
United States a properly certified transcript of the judgment, and 
requested payment. There being no appropriation applicable for 
that purpose, payment was delayed until the 30th of March, 1888, 
when an act of congress provided for "certain of the most urgent 
deficiencies in the appropriations for the service of the government 
for the fiscal year ending June 30, 1886." Among other appropri- 
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ations, the following was made: "For payment of the judgment 
of the court of claims, as follows: * * » Robert Barber, |540." 
Thereafter the principal sum due on the judgment was paid by 
a treasury draft, which the plaintiff states he accepted in full pay- 
ment of the principal only. The amount of $18.45 having acerued 
as interest from the date of the judgment to the date of the ap- 
propriation, the plaintiff now sues to recover that sum. He relies 
upon a clause of section 10 of the act of congress of March 3, 1887, 
which reads as follows: "From the date of such final judgment or 
decree interest shall be computed thereon at the rate of four per 
centum per annum until the time when an appropriation shall be 
made for the payment of the judgment or decree." The plaintiff 
insists that this language applies as well to the judgments ren- 
dered by the court of claims as to the judgments obtained in the 
circuit and the district courts, in the exercise of the jurisdiction 
conferred upon those courts by the act of congress in which it is 
found. 

The United States appeared by Emmett O'Neal, United States 
attorney for the Northern district of Alabama, and flled a mo- 
tion to dismiss the pétition upon the following grounds: First. 
The act of congress in question authorized interest only on the 
judgments of the circuit and district courts, and that interest on 
judgments of the court of claims, except in cases where an appeal 
is taken by the United States, is not authorized. Second. Haring 
accepted the principal on the judgment rendered by the court of 
claims, the plaintiff cannot now recover interest in a separate ac- 
tion. The same grounds of défense were presented by a demurrer. 
After hearing argument, the district court made the following or- 
der: 

"Tltis case, coming on for hearing, was submitted upon brief for décision by 
the court, and, on considération thereof, the court finds for the plaintiff on 
the Issues Jolned. It Is therefore consldered by the court that the plaintiff, 
Robert Barber, hâve and recover from the United States, the défendant here- 
In, the sum of $18.45." 

To this judgment the United States excepted, and assigned the 
same as error. 

Notwithstanding the small amount involved in this case, it is 
évident from the record, and from the carefully prepared briefs 
and arguments of counsel, that its détermination is of much consé- 
quence. This détermination must dépend upon the construction 
given to the act of congress of March 3, 1887, which, under the 
conditions therein mentioned, opens the circuit and district courts 
of the United States to suits of a certain class against the govern- 
ment. The liability of the government to pay interest exists only 
where it is authorized by express législation. In the case of U. 
S. V. Bayard, 127 U. S. 251-261, 8 Sup. Ct. 1156, Mr. Justice Blatch- 
ford, for the court, déclares: 

"The case, therefore, falls -within the well-settled prlnciple that the United 
States are not llable to pay interest on claims against them, in the absence of 
express statutory provisions to that effect. It has been established, as a gên- 
erai rule, In the practice of the government, that interest Is not allowed on 
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claims against It, whether such claims originate in contract or in tort, or 
wlietlier they arise in tlie ordlnary business of administration, or under pri- 
rate acts of relief, passed by cougress on spécial application. Tlie only recog- 
nized exceptions are wliere the government stipulâtes to pay interest, and 
where interest is given expressly by act of congress, eitlier by tbe name of 
interest, or by that of damages." 

After pointing out that this principle lias been regarded as con- 
trolling by the attorney gênerai, the treasury, and the législative 
department, wheie congress has refused to pass any gênerai law for 
the allowance and payment of interest on claims against the gov- 
ernment, the learned justice continues as follows: 

"ïhe principle above stated is recognlzed by this court. In ïillson v. TJ. 
S., 100 U. S. 43-47, this court, speaklng of the rule that interest is recoverable 
between citizens If a payment of the money is unreasonably delayed, says 
that with the government the rule is différent, and that the practice has long 
prevailed in the departments of not allowing interest on claims presented 
except it is in some way specially provided for. See, also, Gordon v. U. S., 
7 Wall. 188: Harvey v. U. S.. 113 U. S. 243-249. 5 Sup. Ct. 4(a." Subséquent 
to the décision of U. S. v. Bayard, 127 U. S. 251, 8 Sup. Ct. 1156, the suprême 
court passed on the case of Morley v. Railroad Co., 14<i U. S. 102-179, 13 Sup. 
Ct. 54. There Mr. Justice Shiras, for the court, pointed out the distinction be- 
tween interest when provided for in a contract, and when resulting from the 
opération of law. The législature of New York liad reduced tlie l'ate of inter- 
est; and, the court of appeals of that state having held that a judgment ob- 
tained before the passage of the act of the législature was subject to the opéra- 
tion of the act, error was assigned to the suprême court of the United States, 
upon the ground that the législation in question impaired the obligation of the 
contract. Tliat court held, however, that the judgment creditor uaa no con- 
tract with his debtor which forbade the state from legislating, within its dis- 
crétion, to rcduce the rate of interest upon judgments previously obtained in 
its courts, and interest until payment, not expressly provided for by contract, 
is treated as statutory damages for the delay. 'SUould,' said .Justice Shiras, 
'the statutory damages for nonpayment of a judgment be determined by a 
state either in whole or in part, the owner of the judgment will be entitled to 
receive, and hâve a vested right in, the damages which shall hâve accrued 
up to the date of the législative change; but after that time his rights as 
t'> interest as damages are, as when he flrst obtained his judgment, just what 
the législature chooses to déclare. He has no contract whatever on the sub- 
ject with the défendant in the judgment, and liis riglit is to receive, and the 
defendant's obligation is to pay, as damages, just what the state chooses to 
prescribe.' " 

Indeed, it is true that the right to recover interest did not exist 
at common law (11 Am. & Eng. Enc. Law, p. 379) ; and in this coun- 
try it has been held to be entirely a créature of the statute, only al- 
lowed where so aulhorized. It has been held by the suprême court 
of Mississippi that, even where there is a gênerai statute on the sub- 
ject of interest, it does not apply to claims against a county author- 
ized by a spécial statute, which makes no provision for interest. 
Board of Sup'rs v. Klein, 51 Miss. 807; Board of Sup'rs Clay Co. v. 
Board of Sup'rs Chickasaw Oo., 64 Miss. 534, 1 South. 753. See, also, 
Eailroad Co. v. Cobb, 72 111. 152; Chicago v. Allcock, 86 111. 385; 
and Commissioners v. Dunlevy, 91 111. 54. It will be seen, therefore, 
that at common law, in the jurisprudence of the states, and of the 
United States, it has been settled that the right to interest must 
exist, if at ail, by contract, or by express statutory enactment. In 
this case, since there was no contractual liability, the inquiry fol- 
lows logically, has congress, in the act relied upon, or elsewhere, au- 
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thorized the collection of interest on the judgments rendered by the 
court of claims ? 

Section 1090, Eev. St., relating to tlie judgment of that court, 
provides : 

"In cases where the judgment appealed from is in favor of the clalmant, 
and the same is affirmed by the suprême court, interest thereon at the rate 
of flve per centum per annum shall be allowed thereon from the date of its 
présentation to the secretary of the treasury as aforesaid, but no interest 
shall be allowed subséquent to the afhrmance, unless presented for payment 
to the secretary of the treasury as aforesaid." 

Section 1091 provides that "no interest sliall be allowed on any 
claim up to the time of the rendition of the judgment thereon by the 
court of claims, unless upon a contract expressly stipulating for the 
payment of interest." 

Thèse statutes, it will be observed, were expressive of the policj 
of the govemment not to pay interest on judgments of that court, 
save under the exceptional cases mentioned. There was no appeal 
hère, and, as we hâve seen, no contract expressly stipulating for 
the payment of interest. 

ïhe défendant in error insists, however, that his right to interest 
is found in the act of March 3, 1887. He points out that its ûrst 
section revises the jurisdiction of the court of claims, and its second 
section confers jurisdiction, within certain limita, as to the amount 
sued for, upon the district and circuit courts. Some of the remain- 
ing provisions of the act relate specially to the court of claims, 
some to the district and circuit courts, while others are gênerai in 
their opération. Section 10 provides, as before stated, that "from 
the date of said final judgment or decree, interest shall be computed 
thereon at the rate of four per centum per annum until thetimewben 
an appropriation is made for the payment of the judgment or decree." 
He draws the inference that there is nothing which limits the 
language thus quoted to the payment of interest on judgments of the 
district and circuit courts. Seeking to apply the familiar rule of 1 
Bl. Oomm. 87 : "There are three points to be considered in the con- 
struction of ail remédiai statutes, — the old law, the mischief, and 
the remedy," he argues that the old law the national législature 
sought to reform occasioned the difiQculty in the collection of inter- 
est, the mischief was that difHculty, and the conséquent deiay, and 
the remedy is now aflEorded by the provision of section 10 of the act 
of 1887, making the govemment liable for interest on the final judg- 
ment or decree at the rate of 4 per centum per annum, until the 
proper appropriation is made, with the coercive effect to compel 
prompt appropriation by congress. If thèse premises of the learned 
counsel were accepted by the court as accurate, we would hâve less 
trouble in the application to this case of the well-known rule of 
construction afforded by the luminous and scholarly Blackstone. The 
title of the act of March 3, 1887, and the phraseology of the act itself, 
do not seem to import that the national législature had in mind that 
spécial mischief of the old law which has been impressed on counsel 
for the défendant in error. It is entitled "An act to provide for the 
bringing of suifs against the govemment of the United States." The 
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miscMef wliich congress was seeking to redress existed principally, 
we think, in tlie fact that the court of claims was remote from the 
multitude of tlie people having causes of action against the govem- 
ment, and was, therefore, diffleult of access; that thèse conditions 
were virtually prohibitory of suits, unless the amounts involved were 
large enough to justify a heavy outlay on the part of suitors. ïhe 
remedy consisted in the opportunity the act permitted to bring 
suit to the amount of |10,000 in the circuit courts, and to the amount 
of |1,000 in the district courts, which are courts convenient to the 
people of the several states. Since this was the priniary object of 
the législation, the court will not make haste to seize upon a clause 
wliicii may not impinge upon statutes expressing the settled 
policy of the government not to pay interest on claims against 
it, save in exceptional cases, and, by construction, impose a policy 
altogether différent. This is especially true in view of the fact 
that, if congress had entertained the intention to repeal s^ictions 
1090 and 1091 of the Revised Statutes, it would hâve doue so in ex- 
press langTiage, as it did in this act repeal section 1079. Moreover, an 
obvions constraction of section 10 of the act of March 3, 1887, in 
connection with other cognate and essential sections of the same 
act, will plainly indicate that the contention of the défendant in 
error is untenable. Section 6 provides a method for suits in the 
circuit and district courts, and that copies of the pétition shall be 
served upon the district attomey of the United States in the district 
wherein the suit is brought. It prescribes what shall be the duty 
of the district attomey with référence to said suit, and what the 
courts of the several districts may do in case the district attorney 
fails to make the proper défense. Thèse provisions, manifestly, 
hâve no relation to the court of claims, for the district attorney and 
the courts of the several districts, it is needless to say, hâve nothing 
to do with that court. Section 7 provides that the court shall cause 
a written opinion to be flied in the case, setting out the sjxîciflc flnd- 
ings by the court, and its conclusions upon the questions of law in- 
volved in the case, and shall render judgment thereon. If the suit 
be in equity or admiralty, the court shall proceed in the same way, 
according to the rules of said court. This language manifestly 
relates to the circuit and district courts, both which hâve jurisdiction 
in equity, and one in admiralty. Now section 10 pro vides : 

"That, when the flndinss of fact and law applicable tliereto hâve been flled 
In auy case as provided In section 6 of this act [the word 'six' having been 
inserted by error where 'seven' should hâve been used], and the judgment or 
decree is adverse to the government, it shall be the duty of the district attor- 
ney to transmit to the attorney gênerai of the United States certifled copies 
of ail the papers flled in the cause, with a transcript of the testimony takeu, 
the written findings of the court, and hls written opinion as to the same." 

Since the district attorney is the counsel for the government in the 
circuit and district courts, and not in the court of claims, where the 
government is represented directly by the attomey gênerai and his 
assistants, this language must necessarily be construed to refer to 
the circuit and the district courts. Then the language relied upon 
by défendant in error follows: 
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"From the date of snch final Judffment or decree, Interest shall be computed 
thereon, at the rate of four per centum per annum, until the time when the 
appropriation is made for the payaient of the judgment or decree." 

We think it is clear that tte term "such final judgraent or de- 
cree," as used in the proviso just quoted, relates to tlie judgment 
or decree of the district or circuit courts concerning which the dis- 
trict attorney is intrusted with spécifie duties in other portions of 
the sections, and the district and circuit courts with other duties, 
and not the judgment or decree of the court of claims, with which he 
has no concern whatever, and which has no gênerai jurisdiction in 
equity or admiralty. We are strengthened in this construction of 
the proviso in section 10 of the act of March 3, 1887, from the fact 
that, since the passage of the act, congress, at every session, has 
made spécial appropriations, according to the provisions of section 
1090 of the Revised Statutes, for judgments of the court of claims; 
and, in the deficiency appropriation of 1890, it enacted as follows: 

"And on judgments In favor of claimants which hâve been appealed by the 
United States and aihrmed by the suprême court of the United States, in- 
terest at the rate of four per cent, per annum shall be allowed and paid from 
the date of the flling of the transcript of judgment in the treasury department 
up to and including the date of the mandate of athrmance by the suprême 
court; provided that in no case shall interest be allowed after the term of 
the suprême court at which said judgment was afflrmed." 26 Stat. 53Î. 

This législation aflords a sufficient reply to the argument of the 
learned counsel for the défendant in error that section 1090 of the 
Revised Statutes was repealed by the act of Mai'ch 3, 1887. It ia 
évident, by this provision, that congress intended to make the rate 
of interest on judgments of the court of claims the same as that 
provided on judgments of the circuit and district courts, but cai'e- 
fully reiterated the policy that it should be payable only on judg- 
ments appealed to and afflrmed by the suprême court, and as care- 
fully denied interest, even on such judgments, which might accrue 
after the term at which the judgment was affirmed. It appears 
plainly from the terms of the act itself, and by this subséquent légis- 
lation, that interest is only allowable on the judgments which may 
be obtained in the circuit and district courts. Congress might very 
well consent to allow interest on thèse comparatively small claims, 
and yet refuse to disturb the policy of the govemment — which does 
not allow interest on the claims, sometimes amounting to millions, 
which may be recovered in the court of claims. This is the con- 
struction given by the executive department; and in Brown v. U. 
S., 113 U. S. 570, 5 Sup. Ct. 648, citing Edwards v. Darby, 12 Wheat. 
206, in the construction of a doubtful and ambiguous law, the con- 
temiMjraneous construction of those who are called upon to act 
under the law, and were appointed to carry this provision into effeet, 
is entitled to great resi)ect. See, also, Atkins v. Disintegrating Co., 
18 Wall. 272-^01; Smythe v. Fiske, 23 Wall. 374; U. S. v. Moore, 95 
U. S. 760-763. In the latter case the court observed that the con- 
struction given to the statute by those charged with the duty of 
executing it ought not to be overruled without cogent reasons. The 
officers are generally able men, and masters of the subject. Not in- 
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freqiiently they are the draftsmen of the law, and are called upon 
to enforce it. Moreover, in the case cl U. S. v. Jones, 131 U. S. 18, 
9 Sup. et. 669, a case depending upon tlie act of March 3, 1887, but 
not inyolving this précise question, Justice Bradley remarked, re- 
garding Rev. St. §§ 1089 and 1090: "ïliese sections are still the law 
on the subject to which they relate, being necessary to the completion 
of the System, and not being supplied by any other enactment. 
Indeed, they are expressly retained." Since thèse sections provide 
the conditions on which interest may be paid on judgments in the 
court of claims, the learned justice, in the language used on the same 
pages, cannot, we think, be properly understood to be of opinion 
that the provisions in section 10 of the act of March 3, 1887, apply 
to interest on judgments obtained in that court. The views being 
décisive, we do not advert to other questions discussed in the valu- 
able brief of the district attomey. 

We are satisfied that the judgment of the district court was 
erroneous, and it is ordered reversed. 
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(Circuit Court of Appeals, Flfth Circuit. May 26, 1896.) 

No. 488. 

MaNDAMDS— COMPKLLISG PeRFORMAKCE OP AcT FoEBIDDEN BT Law — LOUISIANA 

CONSTITUTIOÎf. 

Article 254 of the constitution of Louisiana of 1879 made it the duty of 
the gênerai assembly to enact législation to liquidate the Indebtedness of 
the City of New Orléans, and apply its assets to the satisfaction thereof. 
Thereupon the gênerai assembly, by Act 133 of 1880, amended by Act 67 
of 1884, created the board of liquidation of New Orléans, with authority 
to refund the floating debt of the city by the issue and eale of bonds; 
but both acts expressly excluded from the refunding, so provided for, the 
floating debt of the year 1879. One S., holding claims against the city, 
which were a part of the floating debt of that year, applied for a man- 
damus to compel the board of liquidation to fund or pay his claims, aver- 
rlng that the exclusion of his claims from the benefit of the refunding 
scheme was in violation of said article 254 of the constitution. Held, that 
even if such exclusion was unconstitutional, the gênerai assembly having 
made no provision for the board of liquidation to refund or pay S.'s claims, 
but having expressly forbidden it to do so, the court could not, by man- 
damus, compel the board to issue bonds to S., under the refunding scheme. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Chas. Louque and J. R. Beckwith, for plaintiff in error. 
Branch K. Miller, for défendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and SPEER, 
District Judge, 

SPEER, District Judge. Henry Siegel, a citizen and subject of 
the empire of Germany, presented to the circuit court for the East- 
ern district of Louisiana this pétition for a writ of mandamus. 
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The pétition averred that he had obtained judgments in that court 
against the city of New Orléans for the sum of $21,008.36, and that 
thèse were payable ont of the rerenues of the city of New Orléans 
for the year 1879, and out of the surplus of any subséquent years, 
pursuant to the terms of section 3 of Act No. 30 of the Statutes 
of Louisiana for the year 1877. He further avers that under the 
terms of article 254 of the constitution of Louisiana, and the légis- 
lation subsequently enacted, he is entitled to hâve his judgment 
funded by the board of liquidation, a corporation created by the 
laws of Louisiana, but that the board of liquidation refused to fund 
or pay his judgment. Thereupon he prays for a writ of mandamus 
to compel it to perform this duty. The board of liquidation of the 
city debt, through Robert M. Walmsley, its président, and Braneh 
K. Miller, its attorney, made answer to the. pétition of relator, and 
set forth that ail of the judgments described in his pétition were 
based upon claims which were a part of the floating debt of the 
city of New Orléans for the year 1879 and subséquent years, or 
"claims created for or against said years"; that the law creating 
the board of liquidation for the city debt makes no provision for 
the cancellation and retirement of such debts or claims, nor for 
funding of the same^ into bonds. On the contrary, the board Is 
expressly prohibited from taking such action with regard to any 
judgment or any items, debts, claims, or matters of floating debts, 
or claims against the city for or against the year 1879 or subsé- 
quent years. On the trial, the issues thus made by the conflict 
ing averments of the relator and the respondent were submitted to 
a jury in the circuit court, and, on motion, the court directed the 
jury tofind a verdict for the respondent, which the jury accord- 
ingly did, and the relator excepted. 

Stripped of considérations of an équitable character, resulting 
from the fact that the relator is a creditor of the city, whose debt 
has not beén paid, and yet whose debtor has, under the authority 
of législative enactments, made large provision for the satisfac- 
tion of other debts held by creditors of a différent class, the naked 
question presented for ouf considération is this, is the relator en- 
titled to the writ of mandamus for which he prays? The consti- 
tution of the State of Louisiana, adopted in the year 1879 (article 
254), made it the duty of the gênerai assembly of the state to 
enact such législation as may be proper to liquidate the indebted- 
ness of the city of New Orléans, and apply its assets to the sat- 
isfaction thereof. By Act 133 of the year 1880, the législature 
proceeded to the performance of that duty. It created the board of 
liquidation of the city debt, which board is the respondent hère. Tbat 
board was authorized by the act to retire and cancel the entire 
floating debt of the city of New Orléans, or, more properly, to re- 
fund the same by means of the sale of certain bonds, the issue of 
which was authorized by the act, and, by the utilization of the 
proceeds of said bond, to procure the obligations of the city, pre- 
viously made. The board was, however, expressly inhibited from 
funding any of the floating debt which had been created up to 
the date of the passage of the act, whether represented by bonds 
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of various classes, or by judgment. So fixed was the purpose of 
the législature for this exclusion tliat it was made a pénal offense 
for a member of the board to violate this provision. The bonds 
were not issued at once, however; and this act of 1880 was amend- 
ed by Act 67 of 1884, and the amendment allowed the funding of 
the âoating debt for the years prior to 187!). It will be observed 
that the judgnients of the relator are ail either for floating debt 
or claims against the city "for or against the year 1879." 

It is material to consider section 2 of Act G7 of 1884, wliich is as 
foUows: 

"Sec. 2. Be it further enacted, etc., that section 3, of Act 133, approved 
Aprll 10, 1880, be amended and re-enacted so as to read: 'That tlie said board 
et liquidation of the city debt be and it is hereby authorized and required, 
and it is made the duty of the said board, to retire and caucel the entire 
debt of the city of New Orléans now in the form of executory judgmcnts and 
registered, under the provisions of Act No. 5, of 1870, and that which here- 
after may become merged into executory judgments and likewise registered; 
except the floating debt or claims ereated for and against the year 1879, 
and subséquent years; that it is the full intent and meanlng of this act to 
apply solely the privilèges thereof to executoiy judgments, at présent ren- 
dered against such city, and to such floating debt or claims against said city 
for 1878, and préviens years merged and to be merged into executory Judg- 
ments, whether absolute or rendered against the revenues of any particular 
year or years, préviens to the year 1879; that for the purpose of retiring 
and canceling said judgment debt, the said board is authorized and required 
either to sell the bonds to be issued under this act at not less than their par 
value and apply the proceeds thereof to the payment of the said judgments, 
as above specifled, or issue said bonds in exchange for said judgments." 

It is very plain that it was the purpose of the législature to ex- 
clude from the beneflts of the act, claims in the précise category in 
which the relator's judgments are found. It is this exclusion of 
which relator complains. He insists that the législation by which 
his claims are excluded from the beneflt of the funding scheme, 
provided in the législative act creating the board of liquidation, 
and defining its powers, is contrary to the constitution of the state 
(article 254, supra), and is therefore void. Suppose, however, it 
be conceded that this is true. The législature designed, and af- 
forded a spécial scheme for the satisfaction of debts of a certain 
class, with a provision expressly precluding the debts like that be- 
longing to the relator from participation in the bénéficiai adjust- 
ment. If we hold that the excluding clause is nu 11, because in 
violation of the constitution of the state, it foUows obviously that, 
as to claims like those of relator, the législature has not taken 
any action at ail. The relator is then where the législature found 
him. His judgments hâve ail the validity which they possessed. 
In the présent condition of the pleadings, it is not appropriate for 
this court to make a décision as to the effectiveness of those judg- 
ments, or to détermine the values belonging to the debtor which 
may be subjected to their payment. 

It seems, however, that in the circuit court the relator was per- 
mitted to file a supplemental pétition, by which he purposed to in- 
sist that he had the right to be paid the amount due on his judg- 
ment from any surplus revenue of the city for the year 1879. The 



492 74 FEDERAL REPORTER. 

judgments, indeed, contain récitals to that effect, but this daim 
seems to hâve been abandoned; and in view of the décision of tlie 
suprême court of the United States in the case of U. S. v. Thoman, 
156 U. S. 353, 15 Sup. Ct. 378, the abandonment seems to be justi- 
fled. In that case it was pointed out that the act of 1877 pro- 
vided that, after deducting the expenses of the year from the rev- 
enues of the city, any surplus of such revenue may be applied to 
the indebtedness of former years. This was, however, to use the 
language of Mr. Justice White, in rendering opinion, merely "per- 
missive or facultative." The learned justice further remarks: "The 
surplus having been left by the act of 1877 under the control of 
the city council, it follows that that act gave to the relator no 
contract right to such surplus." It would seem to follovF that 
the discrétion of the city council could not hâve been directed by 
the mandamus of the circuit court to appropriate that surplus in 
discharge, in wliole or in part, of the relator's judgment. However 
this may be, it is quite clear that the relator is not entitled to the 
writ in order to compel the board of liquidation of the city debt to 
deliver him the bonds issued under the funding scheme, when the 
act authorizing that scheme expressly prohibits it. Mandamus 
is a légal remedy. If the relator's debt against the city is valid, — 
and that must be determined in view of the spécial législation rela- 
tive to the création of claims against the municipality,— resort, it 
seems, must be had to the more "elastic and flexible" powers of a 
court of equity, in order to subject the values belonging to the city 
to its payment. 

The case of Board v. Hart, 118 U. S. 136, 6 Sup. Ct. 995, does not 
contravene this conclusion. In that case the board agreed to fund 
Hart's claim, and afterwards refused to issue the bonds. There, 
also, relator's judgment belonged to claims which had been admit- 
ted to the beneflt of the funding scheme. In other words, in that 
case the board of liquidation was disregarding the act of 1884, and 
the suprême court held that they must obey it. Hère, they are 
obeying that act, and the relator seeks to compel them to disregard 
it. The expression of the suprême court in the Hart Case to the 
effect that ail the property of the city was liable for the payment 
of its debts is obviously true. But the case before us is not an ap- 
plication for mandamus against the city- of New Orléans to com- 
pel the payment of the debt; it is an application for mandamus 
against a particular corporation, seeking to compel the perform- 
ance of an act from which the corporation, by the terms of the law 
creating it, is expressly inhibited. 

It follows that the judgment of the court below refusing the 
mandamus is aflflrmed. 
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CKITED STATES ex rel. MORTON v. KING, Cotinty Treasurer. 
(Circuit Court, E. D. Missouri, N. D. May 25, 1896.) 

L JtJDGMENTS — MerGEE OP CATJSK OP ACTIOK — EFPECT ON SPECIAL, EBMEDT. 

The county of K., Mo., was authorized to issue tonds to pay for a sut>- 
scription to the stock of a railroad company, and to levy a spécial tax 
annually in order to raise a fund to pay such bouds. Tbe bonds were is- 
sued, and one M. subsequently recovered a judgment upon a part of tbem 
against the county. A warrant drawn on tbe spécial luud was issued to 
M. by the county court for the amount of such judgment, and, payment 
being refused for want of sutficieut funds, the warrant was certified, 
pursuant to the "sta tûtes of Missouri, and M. thereupon became entitled 
to the first moneys accruing from the spécial tax. Funds having accumu- 
lated, M. again made a demand for payment of bis warrant, which was 
refused, and he thereupon brought an action upon tbe warrant in a fédéral 
court, and recovered a gênerai judgment against the county. An order 
was then made by the county court requiring the county treasurer to pay 
to M. the moneys then in the spécial fund, and ail moneys accruing to it 
nntil he was tully paid. The treasurer paid to M. a part of the amount of 
bis judgment, but afterwards, though having money in hand, refused to 
pay more, whereupon M. applied to the fédéral court for a writ of man- 
damus to coiupel such payment. The trcasurer's retttrn, in addition to 
thèse facts, showed that he had been enjoined from making the payment 
by a State court, at the suit of holders of certain warrants drawn against 
the spécial fund after tbe certilication of M. 's warrant, heîd that, al- 
though the warrant issued to M. was merged in tbe judgment recovered 
thereon in the fédéral court, the spécial retiiedy ineideutal to the debt 
was not thereby lost, and M. was still entitled to be paid out of the flirst 
moneys accruing to the spécial fund. 

S. MUKICIPAI. CORPOllATIONS— PAYMiraT OP DF.BTS— REQUIKEMENT OP WaEKANÏ. 

Belil, further, that the treasurer was not entitled to refuse payment of 
the judgment, becsi.use required by statute to make payments only on war- 
rants of the county court, since either tbe order of the fédéral court 
predicated upon a judgment rendered by it, or the order of the county 
court requiring blm to pay, was a suflicient warrant. 
8. Masdamus — Existence op Otiier KisiiEDY. 

Beld, further, that the fact that M. might resort to a mandamus, re- 
quiring the levy of a gênerai tax to pay bis genera.1 judgment against the 
county, assuniing such right to exist, was no reasou for retusing the man- 
damus to wUich be was entitled, and for which he had cbosen to apply. 

4 State ak» 1''ederal Courts — Jurisdiction. 

Beld, further, that, tbe mandamus sought being the appropriate process 
for the enforcement of tbe judgment rendered by the fédéral court in an 
action In which its jurisdiction attached before the commencement of the 
action in tbe state court, the injunction issued by the latter could not in- 
terfère wilb the exécution of such process. 

Frank L. Schofield and W. C. Hollister, for relator. 
hi. F. Cottey, Griirdiner Lathrop, and Geo. A. Mahan, for re- 
spondent. 

ADAMS, District Juda;e. The facts of fhis case, as disclosed by 
the return to tlie alternative writ and admissions of counsel talien 
as proof, are as follows: By act of-the gênerai asserably of Missouri, 
approved Febniary 20, 1863 (Sess. Acts, 1864, p. 86), Knox county, 
with otlier counties, was antliorized to subscribe for capital stocl< of 
tbe Missouri & Mississippi Railroad Company, to issue its bonds 
therefor, and to levy a spécial tax, annually, not to exceed ^/2o of 
1 per cent, upon the assessed value of its taxable property, for the 
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purpose of raising the fund to pay said bonds. This f und .will liere- 
after, for convenience sake, be referred to as the "Spécial Fund." 
Pnrsuant to such authority, the county duly subscribed for stock and 
issued its bonds therefor. The relator became thé owner of some 
of thèse bonds, with coupons thereto attached, and in the year 1878, 
in a suit instituted by him in the circuit court of Knox county, was 
awarded a judgment thereon. Afterwards, on August 9, 1879, tlie 
county court of said county issued to relator a warrant, drawn on 
said spécial fund, for the amount of his judgment. On August 12, 
1879, this warrant was presented to the county treasurer for pay- 
ment, and payment thereof was refused for want of funds. There- 
upon said warrant was duly certifled as required by sections 31fi6, 
3193, Eev. St. Mo. 1889, and the relator, as the holder of such certi- 
fled warrant, became entitled, subject to the payment of a certain 
warrant owned by one Van Sycle, which bas since been paid, to the 
iirst moneys which might thereafter arise from the collection of said 
annual tax of V20 of 1 per cent. On October 9, 1894, a considérable 
amount of money had accumulated in the spécial fund as a resuit 
of the several preceding annual leH'ies of V^» of 1 per cent., and the 
relator again demanded of the treasurer the payment thereof to him 
on account of his certifled warrant. This was refused, on the al- 
leged ground that the statute of limitations had barred relator's 
right. The refusai involved a déniai of any and ail obligations to the 
relator by reason of his warrant. The relator thereupon instituted 
suit in this court against Knox county upon his warrant, alleging, 
in his pétition, the facts aforesaid, which entitled him to precedence 
of ail others as against said spécial fund, and prayed for a gênerai 
judgment against the county. In due course his suit came on for 
hearing, and on December 7, 1894,' a judgment was rendered in this 
court, in favor of the relator, and against Knox county, for the sum 
of 18,627.40. The court, in entering up the judgment, flrst recited 
the facts above mentioned, entitling the relator to precedence as 
against the spécial fund, and entered a gênerai judgment for the 
above-mentioned sum against the county. Afterwards demand was 
made upon Knox county and its treasurer, by this relator, for the 
payment of any moneys standing to the crédit of the spécial fund to 
him, on his said judgment. The county court afterwards, at its 
August term, 1895, made and entered of record an order in words 
and figures as f ollows : 

"It is this day ordered by the court that the balance of the M. & M. fund 
in the treasury be paid to W. C. Hollister, attorney for W. H. Morton, to be 
applied as part payment of the judgment obtained by said Morton in the 
United States court àt Hannibal, Missouri, on the 7th day of December, 1894, 
to be paid by treasurer out of said fund, and the said fund to be hereafter 
applied, as fast as accumulated in the sum of $100 or any multiple thereof, 
to the payment of balance of said judgment." 

On August 6, 1895, a duly-certifled copy of the above-mentioned 
order of the county court was served on the respondent herein, as 
treasurer of Knox county, and on said last-mentioned day the treas- 
urer paid to the relator, on account of his said judgment and war- 
rant, 11,480.06, and afterwards paid the further sum of f26.04, and, 
although there remained in his hands, at the time the information in 
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this case was flled, the further sum of |1,160> belonging to the 
spécial fund, the treasurer, prior to the institution of this suit, re- 
fused to make further payment thereof to the relator. Thereupon 
the relator applied and secured the alternative writ in this case. 

The return of the respondent to the alternative writ shows the 
foregoing facts, and further shows that there are other unpaid war- 
rants, issued by Knox county against the spécial fund, amounting 
in the aggregate to about |10,000, and that thèse warrants were 
presented to and certifled by the treasurer for payment under the 
provisions of sections 3166, 3193, supra, after August 12, 1879, the 
date relator's warrant was presented and certifled. The return 
further shows that, prior to the filing of the information in this case, 
the holders and owners of the last-mentioned warrants sued out of 
the circuit court of Knox county a writ of injunction, which was duly 
served upon respondent in this cause, enjoining and restraining him 
from making any further payments to the relator out of the spécial 
fund until ail of said other warrants should be fully paid, and that 
said suit is now pending. The return further shows that Knox 
county caused to be levied and collected for the gênerai purposes of 
the county, only 40 cents on the flOO valuation of taxable property 
for each of the years 1879, 1881, 1884, 1885; that there is therefore 
left the liability of the county, under the laws of the state of Mis- 
souri, to make a further levy of 10 cents on each flOO in valuation 
for each of said years, aggregating 40 cents on the f 100 of taxable 
valuation, to which, it is alleged, the relator can resort in order to 
secure the payment of his judgment. 

It is claimed, by the respondent: (1) That the judgment ren- 
dered in this court on December 7, 1894, founded on relator's war- 
rant of 1879, merged ail liability on the warrant, and destroyed the 
incident of precedence in right against the spécial fund attached to 
the warrant itself. (2) That, because the statute of Missouri re- 
quires county treasurers to pay out money only on warrants drawn 
by the county court, and because the relator's warrant was merged 
in the judgment aforesaid, therefore, inasmuch as there is no war- 
rant upon which the treasurer can pay money, there can be no pay- 
ment, and certainly no mandatory order upon the treasurer of the 
county to make any payment upon the judgment in question. (3) 
That the relator has another adéquate remedy for the enforcement of 
his judgment, namely, a proceeding by mandamus against the re- 
spondent to compel it to levy a gênerai tax, not exceeding 40 cents 
on the |100 in value of taxable property, because, as already seen, 
the county did not require for gênerai purposes, and did not exhaust, 
the full limit of taxation for the years 1879, 1881, 1884, 1885; the 
balance unrequired and unlevied for such years being a resource, 
open to relator, to satisfy his gênerai judgment against the county. 
(4) That by reason of the injunction sued out of the circuit court of 
Knox county, restraining the respondent from paying money out of 
the spécial fund to the relator, he cannot obey the mandate of this 
court to do so. 

I will promise my views on thèse several propositions by saying 
that it is unnecessary to pass upon the question, argued at leiigtb 
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by counsel, whether tlie flndings of fact, already alluded to, found in 
the record of the judgment of this court in the case of Morton v. 
Knox County on the warrant in question, are conclusive or not. Tlie 
retum and admissions of tlie parties in tliis proceeding sufficiently 
establisii tlie trutli of tlie matters and tliings so found by the court. 
For the purposes of this case, therefore, the warrant must be treated 
as having been originally issued upon a judgment founded on bonds 
and coupons issued by Knox county in aid of the construction of the 
Missouri & Mississippi Kailroad. ïhis warrant, having been so 
presented to and certifled by the county treasurer as to constitute it, 
now, flrst in right against the spécial fund, is entitled to whateve^ 
there may be in the spécial fimd unless some one of the for^oing 
propositions asserted by the respondent in his retum is held good. 
I will consider them in the order stated. 

1. The flrst question is whether this right is destroyed by the 
relator's action in securing the judgment of this court on December 
7, 1894, upon his warrant. It is claimed by the respondent that this 
judgment so merged the warrant as to destroy the relator's prlority 
in right against the spécial fund. I think this claim is founded 
on a misconception of the doctrines of merger, as applicable to judg- 
ments. It is true that the judgment merged the liability of the 
county, 80 that, technically speaking, it now rests in spécial ty; that 
is to say, on the judgment, whereas, before it rested on the promise 
found in the warrant. The doctrine of merger, as applicable to 
this case, relates to the obligation or debt itself, and does not aff(K;t 
the remédiai incident with which the law has clothed the debt. By 
the law of this state, the relator, as the holder of the warrant in 
question, was given a spécifie and valuable right, incidental to the 
debt, and in the form of a remedy for its enf or cernent. I do not 
think this remedy is gone simply because the debt itself has risen 
from what is called a "simple contract obligation" to the dignity of a 
specialty. It has been held that whenever justice requires it, a 
judgment will be adjudged to be an old debt in a new form, and will 
not be regarded as creating a new debt. Black, Judgm. § 677, and 
cases cited. The doctrine of merger by judgment, like most ruies 
of the common law, is flexible in its character, intended to accom- 
plish justice, and, as a gênerai rule, it is not favored, in either law 
or equity, except so far as it served to exécute the intention of the 
parties. James v. Morey, 2 Cow. 246. In the light of thèse princi- 
ples, how dœs the case stand? The relator was the owner of a 
warrant of Knox county, so certified by the treasurer as, under the 
law of the state, to entitle him to the spécial fund in question. He 
duly presented this warrant for payment, and payment was refused. 
The courts of the land were his only recourse. Being a nonresident 
of the state, he availed himself of his légal right to pursue his 
remedy in this fédéral court, and, after issue joined, recovered a 
judgment against the county. In other words, the défense of the 
county was not sustained. By the settled law of this court, the 
relator could not avail himself of his sole remedy by mandamus to 
enforce the payment of his debt, until he had reduced it to a judg- 
ment. Shall the fact that Knox county refused to pay relator's 
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warrant, or to appropria te tlie fund specially created for tliat pur- 
pose to such payment, and thus compelled him to resort to tlie 
courts to establisli his demand, in and of itself , be the weapon wMch 
•destroys the valuable remedy inliering in the original debt? If such 
is the law, it is easy for the défendant, by declining to pay its war- 
rants, without any fault of the warrant holder, to practically repudi- 
ate its obligations by placing the fund especially appropriated by 
law for their payment beyond the reach of its creditors. Common 
sensé and common hone«îty rebel against such inter-pretation of the 
law as will produce such results. The judgment on the; warrant 
involved in this case ought, therefore, to carry with it the remedy 
inhérent in the warrant itself, and, in my opinion, this dictate of 
common honesty is supported by abundant authority. It is said 
in the case of Ealls County Court v. U. S., 105 U. S. 733, wherein 
bonds and coxipons like those originally held by the relator in this 
case are considered, as foUows: 

"While the coupons are merged in the judgment, they carry with them into 
the judgment ail the remédies which in law formed a part of their contract 
obligations, and thèse remédies may still be enforced in ail appropriate ways, 
notwithstanding the change in the form of the debt." 

This construction of the law is stated and approved in Harsh- 
man v. Knox Co., 122 U. S. 319, 7 Sup. Ct. 1171, involving the con- 
struction of the very bonds which are the basis of relator's warrant 
and judgment in this case. To the same gênerai effsct are the fol- 
lowing cases: Tabor v. The Oerro Gordo, 54 Fed. 391; Hay v. Eail- 
road Co., 20 Fed. 15. In the last-mentioned case the district judge 
delivers the opinion, and Ohief Justice Waite, who sat with him, con- 
curs therein. It is there said: 

"It is a very strange pretension that the pursuits of the very remédies given 
by the state to keep alive judgments and their liens, merges and extinguishes 
them. * * * And the court is unwilling to hold, in view of tliis statutory 
requirement, that the plaintiB! in those suits, by complying with those require- 
ments, lost the very rlghts which he was seelting to perpetuate. Whatever 
may be the gênerai doctrine in other jurisdictions as to the merger of one 
judgment into another, it cannot be so applied in Virginia as to couvert the 
statutory provisions that hâve been alluded to into a delusion and a snare." 

This quotation seems especially applicable to the présent case. 
Many other authorities which the industry of counsel bas collected 
might be referred to hère, but they seem unnecessary. The forego- 
ing cases are décisive of the question of merger raised in this case, 
and I accordingly hold that, notwithstanding relator's warrant was 
reduced to judgment in the way and manner and for the purpose al- 
ready stated, he still has a preferential right against the spécial 
fund in question for the satisfaction of such judgment. 

2. Again, it is urged by respondent that he cannot pay the fund 
in question to the relator because the law of Missouri (section 3165, 
Rev. St. 1889) requires that he shall "disburse moneys on warrants 
drawn by order of the county court," and then only by the treas- 
urer's check drawn on the depositary selected for keeping the funds 
of the county. It is argued that, because the writ of raandamus eau 
only be employed for the purpose of compelling the respondent to do 
that which he is authorized by law to do, therefore, inasmuch as 
v.74F.no.4— 32 
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the relator's warrant Las become merged in Ms judgment, he haa 
no longer any warrant to présent to the treasurer, and tkat the 
treasurer, for want of a warrant, cannot, under the law, draw bis 
check on the depositary for the payment of relator's judgment. This 
argument, analyzed, amounts to the assertion of a right on the part 
of Kjiox county to escape liability by the mère refusai to do its 
duty^ According to it, the county can refuse to pay a warrant, com- 
pel the holder to resort to the courts to establish his demand by a 
judgment, and then, forsooth, because the warrant is merged in the 
judgment, the relator has no warrant to présent, and therefore the 
treasurer cannot pay. This, in my opinion, is "reductio ad ab- 
surdui-f." ïhe order of this court, predicated on a judgment ren- 
dered by it, is sufHcient warrant for the treasurer. Mr. Justice 
Brewer, ruling on a similar question pending in the circuit court of 
the Western district of this state (see case No. 107 of this court for 
a copy of the opinion), pronoimces such a claim of immunity as ab- 
surd, and I fully agrée with him. 75 Fed. 259. If, for any technical 
reasons, the treasurer needs a warrant issued by the county court as 
a prerequisite for paying the money in controversy, the case before 
the court shows that his requirement has been fully met by the or- 
der of the county court made in this case. After the judgment was 
rendered in this court on December 7, 1894, in favor of the relator, 
it appears, as already seen, that the county court of Knox county 
made an order directing the treasurer, this respondent, to pay the 
money in question to the relator. The reason, therefore, assigned 
by the respondent in his return for not paying the money to the re- 
lator, because he could not do so in conformity with the laws of the 
state of Missouri on the subject, is wlthout merit- 

3. It is next contended by the respondent that the relator has an- 
other and adéquate remedy for the enforcement of the payment of 
his judgment in a resort to a proceeding by mandamus to compel 
Knox county to levy a gênerai tax of 40 cents on the flOO in valua- 
tion of taxable property to make up the deflciency in the levies for 
the years 1879, 1881, 1884, 1885, and that therefore this proceeding 
cannot be maintained. If I correctly understand the décisions of 
the suprême court in the cases of U. S. v. Clark Go., 96 U. S. 211, 
Knox County Court v. U. S., 109 U. S. 229, 3 Sup. Ct. 131, and Maçon 
Co. T. Huidekoper, 134 U. 8. 332, 10 Sup. Ct. 491, the relator cannot 
resort to this suggested remedy until he exhausts the spécial fund 
of V20 of 1 per cent. But it is suggested that the relator may aban- 
don any claim to this spécial fund, apply the doctrine of merger con- 
tended for by respondent, stand as a gênerai creditor of Knox 
county, and resort to the remedy suggested, and secure full pay- 
ment. This he might possibly do if he saw flt. But it is for him to 
détermine, and not for the court to command. The légal argument 
on this pi"oposition is that mandamus will not lie in this case be- 
cause the relator has another adéquate remedy. But the supposed 
adéquate remedy suggested is itself by mandamus. This, obviously, 
is not the kind of remedy contemplated by the rule invoked. As a 
complète answer, however, to this third ground of objection made 
by the respondent, it is sufficient to say, the relator has, according 
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to repeated adjudications of the suprême court, a recognized legaJ 
right to tlie présent proceeding by mandamus in exécution of liis 
judgment; and lie cannot be deprived of his right by the mère sug- 
gestion tiat some recourse of the kind suggested is also open to 
him. 

4. The next and last reason assigned by the respondent for not 
obeying the alternative writ issued in this case is that the circuit 
court of Knox county, by its injunctive order, made August 10, 1895, 
in a case in whieh the other warrant holders of Knox county, here- 
tofore referred to, are plaintiJïs, and tliis respondent is défendant, 
enjoined and restrained him from paying relator'sjudgment, and that 
he cannot do so without incurring the penalties of contempt of the 
State court. The writ of mandamus issued in this case to enforce 
the payment of a judgment of this court is the only process by which 
this court can enforce the payment of its judgment in such cases. 
It is ancillary to the judgment, and serves the purpose usually served 
by the ordinary writ of exécution. The power confeiTcd upon this 
court to render the judgment includes the power to enforce its judg- 
ment by the appropriate process. The jurisdiction of this court, 
therefore, having ârst attached by the institution of relator's suit, 
and by the rendition of judgment thereon, it must proceed to ex- 
haust its jurisdiction by enforcing compliance with its judgment, 
and no state court can interfère, by injunctive orders or otherwise, 
to prevent it. Riggs v. Johnson Co., 6 Wall. 16G. To enjoin the pay- 
ment of relator's judgment is, in effect, to enjoin the exécution of 
the process of this court. It cannot be done. 

For the foregoing reasons, the motion to quash the return of the 
respondent must be sustained. 



HUGHES v. PULLMAN'S PALACE-CAR CO. 
(Circuit Court, E. D. Missouri, N. D. May 25, 1896.) 

1. SLEEPINO-CAn COMPANIES^LIABILITY TO PaSSENGERS. 

The owners of sleeping cars, tliougb not common carriers, are responsi- 
ble for the discliarge of certain gênerai duties, arising from their contracta 
with their passengers, and involving the exercise of ordinary and reason- 
able care and attention towards them, and a violation of such duties may 
be made the subject of an action either ex contractu or ex delicto. 

2. Same — Damages. 

In an action against a sleeping-car company for failure to discharge its 
duty to provide a properly warmed and comfortable car for its passengers, 
it cannot be held, on demurrer, that damages alleged to hâve been caused 
by such failure, and consisting in sufCering from the low température, 
contraction of a violent cold, and resulting in permanent injury to tlio 
passenger's eyes, are so remote as not to be recoverable. 

Hughes & Roberts and F. L. Schofield, for plaintiff. 
J. S. Eunnells and Gardiner Lathrop, for défendant. 

ADAMS, District Judge. Plaintiff allèges, in his amended péti- 
tion, in effect, that he purchased a ticket from the défendant com- 
pany entitling him to ride in its sleeping car from Philadelphia to 
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St. Louis, and also to certain spécial accommodations, among 
wliich he spécifies as follows: "A safe and comfortable bed, and 
the right to sleep therein, and sufflcient warmth of température 
for healtli and comfort, especially wliile he slept, and tlie reqnisite 
care, attention, and watclifulness of servants to promote plaintifl's 
comfort, and to prevent exposure, ail of whicli [it is alleged] it 
became, and there and tlien was, the duty of the défendant to fur- 
nish and provide, and which, for the considération aforesaid, de- 
fendant then and there undertook and engaged to furnish and pro- 
vide the plaintiff." The plaintiff further allèges, in effect, that 
the défendant disregarded its said duty, and did not use due care 
in that behalf, but, in the language of the pétition, "carelessly 
and negligently failed and neglected to exert due care in protect- 
ing the plaintiff from exposure and cold, and carelessly and neg- 
ligently failed and neglected to keep said sleeping car sufflciently 
warm, as was necessary to the comfort and health of the plain- 
tiff, and carelessly and negligently suffered, permitted, or caused 
said sleeping car to become unreasonably cold and uncomfortable 
and unhealthy, so that the plaintiff, while so sleeping, and so un- 
conscious of danger, became and was, carelessly and negligently, 
by the défendant, its agents and servants, deprived of sufflcient 
warmth necessary to his health and comfort, and became and was 
exposed to the said unreasonably cold, uncomfortable, and un- 
healthy température in said sleeping car," whereby, and by means 
and reason whereof, the plaintiff allèges, "he became and was very 
cold, and then and there contracted a violent cold, which perma- 
nently settled in plaintiff's face and eyes," etc. 

Défendant demurs to this pétition, alleging, as ground therefor, 
that it does not state facts sufîicient to constitute a cause of ac- 
tion. It is clainied, first, that the pétition présents an action in 
form ex contractu, and that the damages recoverable are such only 
as flow from the breach of the contract, and were witliin the rea- 
sonable contemplation of the parties at the time the contract was 
made. It is claimed that the cold alleged to hâve been contracted 
by the plaintiff, together with its alleged baneful results upon his 
eyes, could not hâve been within the reasonable contemplation of 
the parties at the time the contract was made, and that for this 
reason the pétition shows damnum absque injuria. While it is 
true the owners of sleeping cars, as ordinarily operated on our 
railroads, ave not to be treated as common carriers with respect 
to their liability to patrons, it is equally true, from the nature and 
character of their business, in which they are brought into close 
and important relations, affecting the comfort and safety of a large 
class of the traveling public, they ought to be and must be held re- 
sponsible for the discharge of certain gênerai duties, involving the 
exercise of ordinary and reasonable care towards them. In many 
respects their responsibilitjes approach those of carriers, and 
while, by the adjudicated cases, they are not made subject to the 
degree of care to which carriers are held, they certainly ought not 
to be absolved from the gênerai duty of treating their patrons with 
ordinary care and attention, whether the contract involved in a 
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ticket sold by tliem prescribes it in terms or not. Tlie adjudicated 
cases to which my attention bas been called, fully sui^port tbe fore- 
going gênerai proposition. 

Cooley, in bis worli on Torts (page 91), says: 

"There are also, in certain relations, duties imposed by law, a failure to 
perform which is regarded as a tort, tliough the relations theuiselves may be 
formed by contract covering the same ground." 

Tbe gênerai duties of tbe operators of sleeping cars, beretofore 
adverted to, are such, in my opinion, as fall witbin tbe meaning 
of tbe foregoing proposition of Mr. Cooley, a violation of wbicli 
may be made tbe subject-matter of an action eitber ex contractii 
or ex delicto. Plaintifï, in bis pétition, as I construe it, bas elected 
to treat bis action as of tbe latter kind. By way of inducement, be 
sets up bis contract, sbowing tbe circumstances wbicb croate tbe 
dutv, tben tbe duty itself, and the négligent breacb of sucb duty. 
In tbe case of Railroad Co. v. Laird, 7 C. C. A. 489, 58 Ped. 7G0, 
a kindred subject is discussed, and it is tbere beld that tbe action 
Is ex delicto. I do not tbink, bowever, tbat a classification of tbe 
form of action affords very material lielp in solving tbe question 
submitted. I am not satisfled tbat a very différent measure of 
damages is applicable to tbis case, wbetber tbe action be, tecbni- 
cally speaking, ex contractu or ex delicto. 

Mr. Justice Strong, speaking for the suprême court in tbe case 
of Railway Co. v. Kellogg, 94 U. S. 409, 475, says, referring to the 
measure of damages in an action in tort for négligence, as follows: 

"It is admitted that ihe rule is difflcult of application. But it is generally 
held that, in order to warrant a finding that the négligence, or au act not 
amounting to wanton wrong, is the proximate cause of the injury, it must 
appear that the injury was the natural and probable conséquence of the 
négligence or wrongful act, and that it ought to hâve been foreseen in the 
light of the attending circumstances." 

Judge Sanborn, speaking for tbe circuit court of appeals in tbe 
case of Railway Co. v. EUiott, 55 Fed. 951, 5 C. C. A. 347, says: 

"The rule of law which governs this case is not difflcult of statement, but, 
llke many other rules, the difflculty is vvhoUy in its application. 'Causa 
proxima, non remota spectatur.' An injury that is the natural and probable 
conséquence of an act of négligence is actionable. But an injury that could 
not hâve been foreseen or reasonably anticipated as the probable resuit of the 
négligence is not actionable." 

In the last-mentioned case, Judge Sanborn quotes with manifest 
approval from tbe case of Hoag v. Railroad Co., 85 Pa. St. 293, 
as follows: 

"The true rule is that the injury must be the natural and probable consé- 
quence of the négligence, — such conséquence as, under the surrounding cir- 
cumstances of the case, might and ought to hâve been foreseen by the wrong- 
doer as likely to flow from the act." 

From the foregoing it is seen that tbe measure of damages in an 
action in tort for négligence is practically very little différent from 
tbe measure of damages claimed by tbe defendant's counsel to be 
applicable in an action for tbe négligent discbarge of duties im- 
posed by contract. According to tbe foregoing autborities, which 
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necessarily control me in this case, the damages which plaintiff is 
entitled to recover are only such as are the natural and probable 
conséquence of the alleged act of négligence, and such as might 
or ought to hâve been foreseen or reasonably anticipated as a re- 
suit of such act of négligence. The question for considération in 
deciding the présent demurrer, therefore, is whether the pétition 
shows such damages to hâve resulted from the alleged négligent 
act. Before considering this question, I will advert to that part 
of the argument of defendant's counsel challenging the suflficiency 
of the charge of négligence. 

Plaintiff allèges that défendant failed to discharge its duty in 
this: that, when it should hâve provided for him a comfortable car 
to ride in, it provided for him an uncomfortable car; and in this: 
that it was unreasonably cold and unhealthy, and that, as a re- 
suit thereof, he became cold, contracted a violent cold, became 
sick, and sustained damages. Considering tlie peculiar relations 
which the plaintiiï at the time of the alleged injury sustained to- 
wards other passengers to whom the défendant owed a duty no 
less important than towards the plaintiff, and considering the vary- 
ing prédisposition towards heat and cold, and the exacting de- 
mands of passengers generally, as well as the many other éléments 
to which my attention has been called by defendant's counsel as 
entering into the question of reasonable and ordinary care, due 
from the défendant in this case to the plaintiff and its other pas- 
sengers, it may and probably will be a difScult matter for the plain- 
tiff to establish the négligent act complained of. But I think ail 
thèse considérations pertain to the proof, and must be dealt with 
at the trial. 

Now, conceming the question of damages: However unlikely it 
may seem that the plaintiff's permanent trouble with his eyes is 
such a natural and probable conséquence of the alleged négligent 
act as ought to hâve been foreseen as likely to flow from it, never- 
theless the violent cold complained of is not unlikely, according 
to common expérience, to resuit from such exposure as is com- 
plained of, and any damages which do naturally and probably flow 
from such a cold are the proper subject for recovery in this action. 
It may be the jury will flnd that a permanent trouble with the 
eyes, like that complained of by plaintiff, is so naturally and com- 
monly sequent upon a violent cold as to take it into considération 
in awarding damages. Its action, however, in this regard, must 
dépend upon the proof made, and the law applicable thereto, as 
declared by the court at the time. Independent of this particular 
matter, however, it must be borne in mind that plaintiff claims 
damages for each and ail of the effects alleged by him to hâve been 
cansed by the exposure, namely, the sensation of the alleged cold 
température, the violent cold which he contracted, and the fact 
that it settled in his face. Each and ail of thèse thîngs, as well 
as the permaJient injury to his eyes, are alleged to hâve made him 
sick, sore, and disordered, and to hâve caused him such injury 
as to entitle him to some damages. I do not see how, under this 
state of pleading, the court can say, as a matter of law, that ail 
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the damages claimed by the plaintifE are so remote, unnatural, and 
improbable as not to be recoverable. I think the matter of dam- 
ages, under proper instructions concerning the law applicable 
tliereto, must be left to the jury. 

The demurrer must therefore be OTerruled. 



PLANT INV. CO. T. COOICï 
(Circuit Court of Appeals, Fiftti Circuit. February 24, 1896.) 

No. 303. 

L CONTRIBUTORT NeOLIGENOE — DeFIHITIOIT. 

A statemeut, in ciiargiug a jury upon the subject of contribntory neg- 
ligeuce, tliat tlie same "must be sucti negiigence a.s a person of ordinary 
care and prudence would not be guilty of, when in the exercise of such 
prudence," is erroneous, in faiiiug to glve a suHiciently eompreheusive 
définition of sucli négligence, and to point out ttie necessity of a proiimate 
connection between it and tlie injury. 

2. Négligence— Grounds of Liaeilitt— Chakoing Jury. 

In an action agaln.st tlie owner of a wtiart for injuries caused to the 
pîalntiff by a fall due to the présence of a sllppery substance on the wharf, 
the court charged the jury that if the wharf was not in an ordinarily safe 
condition, on account of any slippei-y substance, and on account of that 
uusafe condition the plaintlff was injurert, they should tind for the plain- 
tlff. BM, that such charge stated too broadly the conditions of defend- 
ant's liability; it should hâve been aualirted by référence to the business 
conducted on the wharf, as bearing upon the question of its ordinarily safe 
condition, by polnting out the necessity of defendant's being found re- 
sponsible for its condition, of the sllppery substance being found to be the 
proximate cause of the injury, and of the plaintiff's being shown to bave 
been free from contributory négligence. 

B. Samk — Ordinary Carb. 

HeW, further, that it was error In such case to refuse to charge that if 
the jury found certain thlngs to hâve been done, of the doing of wliich 
there was some évidence, and that thèse things were ail that ordinary 
care required the défendant to do, the jury should find for the défendant. 

In Errer to the Circuit Court of the United States for the Southern 
District of Florida. 

S. M. Sparkman and Joseph E. Hartridge, for plaintiff in error. 
Thos, M. Shackleford and N. B. K. l'ettingiil, for défendant in 
error. 

Before FARDEE and McOOEMTCK, Circuit Judges, and BO^VE- 
MAN", District Judge. 

BOARMAN, District Judge. The action, as shown by the plead- 
ings in the court below, was trespass on the case, for the recovery 
of damages in the sum of $15,000 for personal injuries caused by the 
n^ligence of défendant below, the Plant Inrestment Company. In 
the déclaration, plaintiff below allèges, substantially : That the 
Plant Investment Company was in the full, unrestricted possession 
and control of certain wharves, known as the 'Tort Tampa Docks," 

1 Eehearlng denied Aprll 21, 1800. 
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state of Florida, and kept the same open for the use of passengers to 
and from the steamers of the Plant Steamship Line; one of them be- 
ing known as the steamship ''Kissimmee," a common carrier of pas- 
sengers between the said docks and the town of St. Petersburg, in 
said state. That on or about the 26th day of February, 1891, the 
plaintiff, while in the act of walking along said docks, at or near the 
landing place of the steamer Kissimmee, for the purpose of taking 
passage on said steamer, and while in the exercise of due diligence 
on her part, slipped and fell heavily upon her left side, and ankle of 
her left leg, on account of the slippery, insecure, and unsafe condi- 
tion of the said wharves; the dock of same being carelessly and neg- 
ligently kept and managed by the said défendant company, in this: 
that the said wharf was rendered slippery and unsafe to walk on by 
the présence of a slippery substance, to wit, cotton-seed meal sat- 
urated with water, which was left on the planks of said dock, care- 
lessly, by the agent or employés of said défendant company. That 
in falling upon her left side she dislocated and otherwise injured 
her ankle, so that for many weeks she was unable to attend to her 
business, and in conséquence thereof she sufEered great pain, pros- 
tration of health, and incurred large expense for nurses and médical 
attendance. That at the time of the suit she had not recovered, 
and would always be lame and incapacitated to take care of her- 
self, by reason of said injury. That in conséquence of said injury 
she became sick and lame, and remained so for six months, during ail 
of which time she was suffering intense pain, etc. Défendant below, to 
the said déclaration, interposed a gênerai demurrer, which was over- 
ruled, and afterwards flled three pleas: First, that the défendant 
was not guilty; second, that the injury was not caused by the nég- 
ligence of défendant, but by that of the plaintiff; third, that the in- 
jury to plaintiff was caused by the contributory négligence of the 
plaintiff. The trial below resulted in a verdict for the plaintiff in 
the sum of $9,000. 

During the progress of the trial a number of exceptions to the rul- 
ing of the court below were taken, and, in aid of them, it appears that 
ail the testimony administered by either party to the jury is brought 
up in the record. The transcript shows 31 assignments of error pre- 
sented by plaintiff in error. The plaintiff in error's brief shows 25 
spécifications of error relied upon. The fivst 2 spécifications relate to 
the ruling of the court on the plea of jurisdiction, and the gênerai de- 
murrer to plaintiff's déclaration. We think there was no error on the 
part of the court below shown therein. The assignments from the 
second to the eighth, inclusive, relate to the errors of the court below 
admitting, over the objections of the défendant, certain testimony to 
the jury. It may be that some of that testimony was erroneously ad- 
mitted, but it was not of serious importance, in the view we take 
of the case. The tenth assignment comes under what we hâve just 
said above. In considering the ninth assignment, we think that 
the plaintiff, under the allégations averred in the déclaration, as 
well as in the testimony offlered by either side, should hâve stated 
her âge to the jury, so they might hâve taken that fact into con- 
sidération with ail the other évidence in the case; the f allure of 
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th.e witness to aaswer the question may not be cause for reversai, 
but we can see no good reason for her refusing to answer it Ail 
the otlier assignments relate to errors in the charge, and to the re- 
fusai by the court to give instructions asked for by plaintiff in error. 
In order to discuss plaintiiî in error's exceptions to the charge of 
the court, as well as to consider the assignments of error on the 
refusai of the court to give certain instructions, we will quote them 
as paragraphs, numbering them 1, 2, 3, from the court's charge, and 
from the instructions asked, which we think were improperly re- 
fused. 

(1) The court below charged that: 

"The défendant bas allesed In its plea the eontrlbutory négligence of the 
plaintiff. This mnst be snch négligence as a pei-son of ordinaiy care and pru- 
dence would not be guilty of when in the exercise of such prudence." 

(2) Court's charge: 

"If you find from the évidence that the slip over which the plaintiff 
was passing to the steamer upon which ?he was to take passage was not 
In an ordinarily safe condition, on account of any slippery siil>stanee, and on 
acconnt of that unsafe condition the plaintiff was injured, you wiU find for 
the plaintiiî." 

(3) Charge refused: 

"If the jury believe from the évidence in this case that sa1d sand was 
sprinkled on the slip, and that cleats were nailed on the slip for passengers 
to walk on, and that a gangway or staging was provided for passengers 
to walk on, and tliat either or ail of thèse three things were ail that those 
having charge of the wharf were bound to do, in the exercise of ordinary 
care, to prevent passengers intending to go on board the vessel alongside of 
the dock from falling, tlien the jurj' must find for the défendant," 

We think the first paragraph quoted from the judge's charge 
shows error which may hâve been misleading to the jury, — not in 
what it says, but in failing to give a more comprehensive définition 
of contributory négligence. The inquiry of the jury, of paramount 
importance, as it appears to ns, in rightfully determining the issues 
of fact Bubmitted to them, should hâve been directed primarily by 
the court to ascertaining ont of, or in, or to what actions, whether of 
the plaintiiî or défendant, the proximate cause of the injury to the 
plaintiff should be implied or charged; so that the jury, having ascer- 
tained from or in what acts of either party the proximate cause 
sprung or inhered, could apply the law given to them by the court to 
the facts showing such said acts, and détermine whether or not nég- 
ligence was thereby established against either side, and, if estab- 
lished against the défendant, whether or not the acts of plaintiiî con- 
tributed thereto. It may be that the plaintiiî in error's complaint 
of error therein cannot be rightfully lodged against what was said 
by the learned judge in the flrst paragraph quoted from the first 
charge of the court, but we think the définition therein given by the 
court of contributory négligence may hâve been misleading, because 
it may be that some things were left unsaid therein which, in aid of 
the jury in making the inquiry we hâve suggested above, might well 
hâve been said by the court below. 1 Beach, Contrib. Neg. § 7, says: 

"Contributory négligence, in its légal signification, is such an act or omis- 
sion on the part of a plaintiff, amountlng lo a want of ordinary care, as. 
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concnrrlng or co-operatlng wlth the négligent act of the défendant, Is a proi- 
Imate cause or occasion of the injury complained of. To constitute coutrib- 
utory négligence, ïhere must be a want o£ ordinary care on the part of the 
plaintlff, and a proximate connection between that and the injury. Perhaps, 
besides thèse two, there are no other necessary éléments. Certaluly they 
are the two points of diffleulty In the considération of the question." 

The second paragraph quoted from the judge's charge we think 
is subject to something of the same observations we hare made as 
to paragraph No. 1. Stated as such charge was by the court, we 
think it was mislèading, because it states too broadly and nncondi- 
tionally the conditions of fact npon which the jury should find per- 
emptorily for the plaintiff, and that the said charge lacks such modi- 
ûcations or qualifications as we think the court, under the facts, 
should haye given to it We can more tersely indicate our view of 
the qualifications which we think the court below should hâve added 
to the language of the second paragraph by stating the charge as 
we suggest it should, substantially, hâve been, under the facts, given 
to the jury: 

If you flnd from this évidence that the slip over which the plaintifC w.as 
passing to the stea,mer, upon which she was to take passage, was not In an 
ordinarily safe condition — (such as the nature of the commercial business, 
shipplng, etc., for which the slip, necessarily, was being dally used by the 
défendant company, as should or would be reasonably required for the saf ety 
of passengere going aboard of Its steamers)— because or on account of any 
slippery substance being thereon; and you flnd that such condition, îf faulty, 
in the sensé of légal négligence, was chargeable to the défendant company; 
and you further find from. the évidence that such slippery substance, being 
on said slip, was the proximate cause of the injury to plaintifC, and that the 
plaintlff, at the tlme of her injury, was not guilty of contributory négligence, 
— then you should flnd for the plaintifC. 

It appears to us that if the jury had found that the évidence 
showed ail the conditions, and no more, that were stated in the sec- 
ond paragraph of the judge's charge, the défendant would not neces- 
sarily hâve been liable, under such condition of facts. To hold a de- 
fendant liable for damages in a suit like this, tlie state of case must 
show such a faulty condition of things on the part of défendant as 
amounts, in law, to négligence; that such négligence is chargeable, 
in law, to défendant; that the proximate cause of the injury inhered 
in, and sprung out of, that négligence; that the plaintiiï was free 
from contribntory négligence. Applying such views to the facts in 
this case, we think the charge recited in the second paragraph was 
niisleading, because it stated too broadly and unqualifiedly the lia- 
bility of the défendant. It is true that the paragraph No. 2, quoted 
above, is foUowed in the court's charge by the f ollowing paragi-aph, 
favorable to défendant: 

"If you find from the évidence that the slip was In an ordinarily safe con- 
dition, to one exercising ordinary care and prudence, and that the injury re- 
sulted either from a lacli of ordinary care and prudence on the part of plain- 
tlff, or from any unforeseen and unavoidable circumstance, you will find for 
the défendant" 

This paragraph contains a statement, broadly made, in favor of 
the défendant; but we do not think that, if we read both of the para- 
graphs together, the objections which we hâve pointed out against 
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the second paragraph would be satisfled. It may be that the objec- 
tions we hâve suggested, to either or both of said paragraphs, would 
be less tenable, in favor of the plaintiff in error, if the court, in para- 
graph No. 1 of its charge, had, when directing the jury's attention 
to the issues of fact raised by defendant's answer charging plaintiff 
with contributory négligence, given a more illustrative or compre- 
hensive définition of such négligence. 

Upon the third paragraph showing a refused charge, the transcript 
showa there was testimony to the effect that the thingsthereinstated 
on behalf of the défendant, or some of them, had been or were done 
by défendant company, to wit : There was a place on the slip leading 
to the steamer where there were cleats nailed down to walli on, and 
there were some places on the incline of the wharf or slip where sand 
had been sprinkled. The matters therein to which plaintiff in error 
sought to hâve the jury's attention espocially drawn were not cov- 
ered in the charges of the court. Such évidence might hâve shown 
to the jury that the défendant company, under ail the circumstances 
attending its business as a common carrier, in receiving and dis- 
charging ail sorts of marchandise, freight, etc., on the said slip and 
dock, may hâve had its wharves and dock in such condition for 
safety to persons taking passage on their steamers as it should hâve 
had, under ail the circumstances, in the discharge of its duty to such 
persons or to the public. 

We think there was error in the matters referred to in the court'a 
charge, and in refusai to give the instruction asked for by plaintiff 
in error, quoted by us as paragraph No. 3. The judgment of the cir- 
cuit court is reversed, and the cause remanded for a new trial. 



PBOPLE'S BANK OF GREENVILLB v. AETNA INS. CO. 

(Circuit Court of Appeals, Fourth Circuit. May 5, 1896.) 

No. 154. 

1. FiRE Insurance — Objections to Proops of Loss— Waivkr— Pleadtngs aud 
Froops. 

Aftei" a loss the insured made out and sent to the company proofs of 
loss, in atteinpted complianee with the requirements of the policy, and 
thèse proofs were set out in the complaint as part of his case. An objec- 
tion to the competency of the notary who certified to the pi-oofs of loss 
having been sustained, plaintiff was allowed to amend by alleging a 
waiver by the company's agents of the notary's disability. Uelâ that, un- 
der thèse circumstances, and in the state of the pleadings, plaintiff was 
not entitled to introduce évidence that from the beginning the company 
had elected to contest the claim as fraudulent, so that no proofs of loss 
whatever were necessary. 

3. Samb — Cbrtificate ov Notart — Relationship to Insured. 

A notary who has married the flrst cousin of the insured is "related to" 
him, within the meaning of the policy, so as to be disqualified to give a 
certificate to accompany the proofs of loss. 

3. Samb — Disability of Notary— Evidence op Waiver. 

Proof that the insured, after the fire, stated to an agent of the company 
that a certain person, who was a notary public, had married insured's 
flrst cousin, is no ground for implying a waiver of the disability of such 
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notary, beeause of the relatlonship, to make the certifieate requîred by the 
pollcy, when it appears that he was not the magistrate living nearest tlie 
place of the flre and there is no évidence that the agent knew lie was 
the one before whom the proofs of loss were to be made. 

4. Samk — Waiter or Proofs. 

The making of a thorough investigation by the insurer on Its own ac- 
count, before receiving the proofs of Ipss, Is no évidence of a waiver of 
the requireraents of the policy in respect to such proofs. 

5. Samk. 

The mère fact that the insurer has been informed by a person of the 
highest respectability that, by his own inspection, it was impossible that 
the 100 baies of cotton insured could hâve been in the building at the time 
of the fire, does not so irresistibly lead to the conclusion that the company 
will resist the claim as to absolve the insured from making proofs of loss 
as required by the policy. 

6. Trial — DniECTroN op Verdict — Nonsuit. 

In the fédéral courts, it is the duty of the judge to direct a verdict foi 
défendant when, upon any view that ean properly be taken of the facts 
which the évidence tends to establish, he would feel obliged to set aside 
a verdict for plaintiff if one were jendered. And if the court, Instead of 
directing a verdict for défendant, merely nonsuit the plaintiff, the latter 
cannot complain. 

In Error to the Circuit Court of the United States for the Dis- 
trict of South Carolina. 

This was an action at law by the People's Banli of Greenville, 
S. C, against the Aetna Insurance Company on a policy of lire in- 
surance. The action was brought in a state court of South 
Carolina, and was removed to the United States circuit court, which 
thereafter denied a motion to remand. 53 Fed. 161. The trial of 
the cause in that court resulted in a verdict for plaintiff, and, a 
motion for a new trial having been denied, judgment was entered 
on the verdict. Défendant then brought the case on writ of error 
to this court, which, on May 22, 1894, reversed the judgment, with 
directions to grant a new trial. 8 U. S. App. 554, 10 C. C. A. 342, 
62 Fed. 222. Upon a second trial the court directed a nonsuit at 
the close of plaintifî's évidence, and plaintiff then sued ont a writ 
of error to this court. 

J. S. Cothran and M. F. Ansel, for plaintiff in error. 
George M. Trenholm, for défendant in error. 

Before GOFF, Circuit Judge, and HUGHES and PAUL, District 
Judges. 

GOFF, Circuit Judge. Certain questions connected with the 
matter in controversy in this case hâve been heretofore considered 
by this court. At that time the policy in suit was construed, and 
the law applicable to it and the facts as then presented was an- 
nounced. With the opinion then flled we are satisfled, and it will 
now be adhered to. 8 U. S. App. 554, 10 C. C. A. 342, 62 Fed. 222. 
The cause was then remanded, with directions that a new trial be 
had. The plaintiff below, with leave of the court, amended its 
complaint; the amendment consisting, in substance, of an allégation 
of the waiver on the part of the insurance company, défendant be- 
low, as to the alleged disability of Watson to give the certifieate of 
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loss referred to in the policy of insurance. The case came on to 
be again tried to a jury at the September term, 1895, held at Green- 
ville, and, after the plaintiff had offered its évidence, the défendant 
moved the court for a peremptory instruction for a verdict in its 
behalf; claiming that no such facts had been established by the 
testimony as warranted the court in submitting tlie issues raised by 
the pleadings to the flnding of the jury. The court directed a non- 
suit, and dismissed the plaintiff's complaint. To this action of the 
court the plaintiff excepted, and it, as well as the rejection of cer- 
tain testimony hereafter referred to, is assigned as error. We do 
not deem it necessary to again recite the facts relating to the con- 
troversy, and in that particular we refer to the opinion of this court, 
reported above. 

The plaintiff in error insists that the court below erred in re- 
jecting the testimony of certain witnesses offered by it, the object 
of which was to show that the insurance company had, by its 
agents, waived the disability of Watson to give the certiflcate of 
loss, as alleged in the amended complaint, or that said agents had, 
in fact, by their conversation with the insured and their déclara- 
tions to others, induced him to believe that the company, thinking 
the loss a fraudulent one, would not adjust it, and that therefore 
it was not necessary for the insured to comply with the terms of 
the policy relating to the proofs and certiflcate of loss. That such 
évidence — the statements of duly accredited agents — is, under cer- 
tain circumstances, admissible, for the purpose mentioned, will not 
be denied; but we think it is equally as clear that the testimony 
excluded was not, under the pleadings, permissible in this case. 
The object of the évidence tendered was to show that from the be- 
ginning — from a few days after the fire — the insurance company 
had elected to contest the claim upon the ground that it was 
fraudulent; and yet it appears that the party insured, some days 
after such déclarations are said to hâve been made, prepared and 
sent to the company the proofs of the loss, in an effort to comply 
with the requirements of the policy, and at the same time sent the 
certiflcate made by Watson, which it was claimed had been waived 
by virtue of the said statements of such agents. In this connection, 
it is well to keep in mind the fact that the plaintiff below allèges, 
in its complaint, that the proofs of the loss were duly made as re- 
quired by the policy; and it should also be remembered that the 
only waiver claimed in the pleadings is as to the disability of Wat- 
son to give the certiflcate relative to the loss referred to in the 
contract of insurance. As to the proofs of the loss, the évidence 
rejected was, under the pleadings and circumstances of this case, 
plainly inadmissible; and it is at least not apparent to us that it 
could hâve been justly considered in connection with the questions 
relating to the alleged waiver of the disiibility of Watson. The 
proofs of the loss, returned by the insured and set out in tlie com- 
plaint, were necessary to the case as made by the plaintiff', had been 
put in évidence by it, and were duly considered by the court below 
in passing on the matters now coraplained of. It may be, as is 
claimed by the plaintiff in error, that a party seeking to recover for 
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a loss under a policy like the one now in suit may, under certain 
circumstances, show a waiver by the insurance company of the 
proofs of the loss, even though such proofs had been made and flled; 
but, surely, in such a case, the pleadings as made by the plaintiff, 
and the évidence as offered in support thereof, would bear no re- 
semblance to the record of this cause as we now hâve it before us. 
We flnd no error in the exclusion of the testimony offered by the 
plaintiff below, as set forth in the bill of exceptions, and this will 
render it unnecessary for us to consider the points, suggested and 
so ably discussed by counsel, concerning the powers of agents, and 
their ability to bind their principals, as also the questions relating 
to the reqiirements of the ruies of this court concerning the prep 
aration of bills of exceptions and assignments of errors. 

The court below, in passing the order directing a nonsuit, flled 
an opinion which so fully covers the points raised in the assign- 
ments of error not above disposed of, and so clearly discusses 
the questions involved in this controversy, that we indorse it, and 
quote its main features as part of this opinion, as follows: 

"We are dealing with a contract tûade between parties fully able to contract 
The question is, hâve the.terms of that contract on both sides been complied 
withV The policy provides for the production of proofs of loss, certifled 
in a certain way, if that bc required. Not waiting for such requirements, the 
plaintiff fumished the proofs of loss. The défendant objects to the form of 
the proof as insufficient. It is said that, inasmuch as the proofs of loss were 
not required, those so fumished can be treated as surplusage. But we flnd 
that on the 23d of July the défendant did require that proofs of loss be fur- 
nished, with certain détails as to the character and amount of loss; and, 
as the plaintiff did not then furnish them, in order to sustain its position, it 
must hold that those theretofore fumished were in accordance with the terms 
of the policy, and that the information fumished by it after the 23d of July 
was simply amendatory of, additional to, and forming part of the proofs 
already furnished. The policy required that the proofs must be certifled to 
by a magistraté residing nearest to the place of fire, not related to the party 
furnishing the same, and not interested in the claim. Assuming tliat the 
proofs fumished by the plaintiff were those required by the policy, the ques- 
tion is, hâve the requirements of the policy been complied with? I would 
remark, in this connection, that the insured vlrtually admitted, in the letter 
of July 23, 1892, that they were not strictly in accordance with the require- 
ments of the policy. He could hâve said, and, if he intended to stand upon 
them, he would hâve said, that they were sufflcient, and that he would make 
no amendment thereto. But he did furnish the Information desired. * * * 

"The question whether Watson was related to Benson, in the sensé stated 
in the policy, is a new question, and therefore comes up for décision for the 
first tlme. As the circuit court of appeals, in its décision in this case, as- 
sumed that Watson was a relative of Benson, in the sensé of the policy, 
I will adhère to that expression, and rule that, in the sensé of the policy, he 
was related to Benson. Then, has this objection to the proofs of loss been 
waived by the défendant? It is said that there is évidence tending to show 
that the insurance company waived this provision of the policy upon thèse 
gronnds, viz.: That Mr. Bées, the adjuster of the Aetna Insurance Company, 
was informed by Mr. Benson, in Grecnville, that Watson had married his 
first cousin. This information was conveyed to Rees some days anterior 
to the production of the proofs of loss. There is no évidence whatever that 
Rees then knew, or had any reason to know, that Watson would be the justice 
before whom Benson intended to make his proof of loss, and there was no 
occasion for hlm then to state to Benson that he would or would not accept 
proof taken before Watson. It is in évidence that, after this information 
was received by Rees, he fumished Benson a form of proof, and notified him 
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that the conditions of the policy must be complied with. I think, therefore, 
that this is no évidence of waiver, upon the part of Kees, of the condition 
of the policy. * * * 

"Another ground relied upon as tending to prove a waiver upon the part 
of the défendant is the close investigation which the company made of the 
facts attending this loss, Instituted upon its own behalf, and prosecuted ante- 
i-ior to the receipt of the proofs of loss. It does not strike me that an insur- 
ance company, knowing of a loss, is obliged to wait, and make no investiga- 
tion, or is to llmit itself to the information received in the proofs of loss. It 
can do that vchich the interests of mankind always induce,— look out for 
yourself, and protect your own interests. It is also said that the company 
threatened a suit. The circumstances surrounding this case seem to me to 
hâve made aU parties anticlpate that, ex necessitate, out of them would grow 
litigation. The plaintiff in a letter written by its attorneys, gentlemen of 
great learning and skill, excuses itself to the défendant by saying that it is 
necessary for Mr. Benson to establish by suit upon whom the responsibility 
of this loss should be flxed,— either upon the insurance company or the ware- 
houseman, — intimating that the suit against the company was necessary in 
order to establish the liability of the warehouseman. 

"It is said, again, that Rees' letter of 23d July, 1892, amounts to a waiver. 
This letter was written within the GO days allowed to Benson, the insured, in 
which to make his proofs of loss. It was written in order to instruct him 
how he should make them so as to conform to the policy. That the letter 
was not an unreasonable one is shown by the fact that Benson himself recog- 
nized the propriety of the amendment suggested by it, and, so far as it was 
possible for him to do so, he conformed to its instructions, etc. It is said that 
the concluding part of the letter, 'Furthermore, you wlU please state what Is 
the exact relationshlp of J. B. Watson to you, and in what way he may hâve 
been connected or associated with you in business at the time of the flre,' 
shows an évasion upon the part of Rees, and tends to show waiver. It strikes 
me, when we consider the circumstances under which Rees got the informa- 
tion from Benson in regard to Watson, that the question put to him was a 
very appropriate one. Rees had heard from Benson that he was related to 
Watson, and wanted him to state precisely what that relationship was. He 
also wanted him to state, that which the policy required should be stated, 
whether he was in any way connected in business with Watson. I think that 
it is going very far to say that this was a waiver of any Informality because 
of information he had theretofore gathered, especially as the information 
asked for could very easily hâve been given, and the request was made within 
the time the policy allowed. 

"The strongest point made indicatlng that there was a waiver upon the 
part of the company is that with regard to the testimony of Ool. Anderson. 
As I understand the position assumed, it is this: The case developed the 
fact that the company, anterior to any proof of loss, was informed by a citizen 
of the. highest respectability that it was absolutely impossible for the 100 baies 
of cotton to hâve been in the warehouse at the time of the fire, because he 
had counted the baies during the progress of the fire, and that there were 
not more than 34 or 35 in the warehouse then. The argument is that, the 
insurance company having been furnished with this information from sucli a 
source, the conclusion is irrésistible that it would détermine to défend the 
suit, and that it had done so. I hâve weighed tliat as closely as I can, and 
it does not seem to me to amount to a waiver. It does not foUow, as an 
Inévitable conséquence, that the company would hâve resisted the 
claim. * * * 

"I do not see, anywhere in the testimony, anything whicli amounts to a 
distinct déniai upon the part of the company of its responsibility for the loss 
that was communicated to the assured. If there was such testimony, I would 
not hesitate to say that the production of proofs of loss would be unneces- 
sary, because it would be an idle form. * * * i ^'jn not instruct the jury 
to flnd for the défendant, but, foUowing the latest décision of the suprême 
court of the United States, I will adopt the practice of the state courts of 
South Carolina, in this regard, and nonsuit the plaintiff. Central Trausp. 
Co. V. PuUman's Palace Car Co., 139 U. S. 24, 11 Sup. Ct. 478." 
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That it is the duty of the trial judge in tlie courts of tlie United 
States, in cases like this, where he would be compelled to set aside 
a verdict for the plaintiff if one should be returned by the jury, to 
direct a verdict for the défendant, is now well established. We 
hâve lately had occasion to discuss this matter and to fully examine 
the authorities bearing upon it. Franklin Brass Co. v. Phœnix 
Assur. Ce, 25 U. S. App. 119, 65 Fed. 773, 13 G. C. A. 124. Upon 
any view that could hâve been properly taken of the facts that the 
évidence offered the jury tended to establish, we think that it fol- 
lows that the plaintitit' below was not entitled to a verdict. The ac- 
tion of the judge presiding at the trial is approved by this court. 
In the case of Central Transp. Co. v. Pullman's Palace Car Co., 
supra, the suprême court said: 

"The différence between a motion to order a nonsuit of the plaintifC and a 
motion to direct a verdict for the défendant is, as observed by Mr. .Tustice 
Field, delivering a récent opinion of this court, 'rather a matter of form than 
substance, except that, in the case of a nonsuit, a new action may be brought, 
whereas, in the case of a verdict, the action is ended, unless a new trial be 
granted, either vipon motion or upon appeal.' Oscanyan v. Arms Co., 103 
U. S. 261, 264." 

Even if the contention of the plaintiff in error be correct, which 
we do not flnd, that, under the "practice and mode of proceeding" 
in the courts of South Carolina, a nonsuit was not authorized in 
this case, nevertheless, it is submitted that it was not the inten- 
tion of the législation now known as section 914 of the Revised 
Statutes, which requires the courts of the United States to con- 
form "as near as may be" to the practice existing in the courts of 
the state within which the trial is held, to change the now uni versai 
rule of procédure in the fédéral courts, to which we hâve alluded, 
and which has been commended by the suprême court, since the 
passage of the enactment mentioned. The duty of the trial judge, 
under circumstances like those found in this case, is thus described 
by Mr. Justice Miller, in delivering the opinion of the suprême court 
in the case of Pleasants v. Faut, 22 Wall. 116, 122: 

"In the discharge of this duty, it is the province of the court, eitlier before 
or after the verdict, to décide whether the plaintiff has given évidence suffl- 
cient to support or justify a verdict in his favor,— not whether, on ail the 
évidence, the preponderating weight is in his favor. That Is the business 
of the Jury. But, conceding to ail the évidence offered the greatest probative 
force which, according to the law of évidence, it is plainly entitled to, is it 
sutlicient to justify a verdict? If it does not, then it is the duty of the court, 
after a verdict, to set aside, and grant a new trial. Must the court go through 
the idle ceremony in such a case of submittlng to the jury the testimony on 
which iilaintiff relies, when it is clear to the judicial mind that, if the jui-y 
should tlnd a verdict in favor of plaintiff, that verdict would be set aside and 
a new trial hadï Such a proposition is absurd, and, accordingly, we hoUl 
the true prineiple to be that, if the court is satisfled that, conceding ail the 
inferences which the jury could justifiably draw from the testimonj?, the évi- 
dence is insufficient to warrant a verdict for the plaintiff, the court should 
say so to the jury. In such case the party can submit to a nonsuit, and ti-y 
his case again, if he can strengthen it. except where the local law forbids 
a nonsuit at that stage of the trial, or, if he has doue his best, he must ablde 
by the judgment of the court, subject to a right of review, whether ho bas 
m'ade such a case as ouglit to be submitted to the juiy,— such a case as a jury 
might justifiably flnd (or him a verdict" 
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In this case the order for a nonsuit was in the interest of the 
plaintiff, and nQt to its préjudice, and surely it has in tliat par- 
ticular no grounds for complaint. We find no error in the judgment 
complained of, and it is therefore afïirmed. 



L'ENGLE V. GATES. 
(Circuit Court, E. D. Wisconsin. May 18, ISDG.) 

1. JUDGMENTS OP OtHER StATES — FaITII AND CREDIT — JURISDK TtON. 

In an action on a judgment rendered by a court of anotlier state, a dé- 
fense based on alleged want of authority of tliat court to render sucli 
judgment must, in view of tlie eonstitutioual tequiremeat as to full faltli 
and crédit (article 4), show facts tending to impeach tbe jmùsdiction of 
that court, either as to the subject-matter or the porson. 

2. JuDiciAL NoTrcE— Fédéral Courts — State Statutes. 

ïhe fédéral courts take judicial notice of the laws of ail the states, 
and it is only necessary that the pleading show a state of facts to which 
any public act is applicable, and such act will be taken into considération 
wlthout averment or proof. Hanley v. Donoghue, 6 Sup. Ct. 242, IIG V. 
S. 1, followed. 
S. Attachment Soits — Appearanck— Persokai, .Judgment— Florida Statotes. 

There is nothing in the Florida statutes relating to attachment (McClel. 
Dig. 1881, c. 7, §§ 18, 24, 25, 27) to prevent the opération of the gênerai rule 
that an appearance by the défendant in a suit commenced by attachment 
authorizes the renditlon of a Personal judgment against him. 

This was an action by John C. L'Engle against James L. Gates 
upon a judgment. The case was heard on a demurrer to portions of 
the answer. 

The complaint allèges, in substance, that the plaintiff is a citizen of Florida, 
and the défendant is a citizen of Wisconsin; tliat one ,Tohn A. Graham re- 
covered a personal judgment against the défendant In tho circuit court for 
Liberty county, Fia., a court of gênerai jurisdiction, on March 4, 1890; that 
the défendant appeared and pleaded the gênerai issue in the action in wnich 
such judgment was rendered; that no part of the judgment is paid, except 
Ç1,000 made on exécution; and that it has been duly assigned to the plain- 
tiff. The answer, after admltting that "an alleged judgment was recovered" 
at the time and in the court mentioned In the complaint, allèges, by way of 
défense, substantially as foUows: (1) That the judgment was entered in an 
attachment action, in which the defendant's interest in certain lands in that 
jurisdiction was attached; that the défendant appeared therein by counsel, 
"and filed a verified plea of the gênerai issue"; that, under the then existing 
laws and practice of Florida, "no personal judgment could hâve been ren- 
dered" in such action, but one only which should reach his interest in the at- 
tached property; that such court was withoHt jurisdiction over the défend- 
ant in any personal action; that the judgment rendered was not personal, 
and was wlthout force or validity, except to reach the property attached, 
and of no effect "outside of said state of Florida." (2) That the court in 
which the judgment was entered had, at the tinie of its rendition, "lost juris- 
diction over this défendant therein," and had "no jurisdiction to render a 
judgment of any description against this défendant, or against his property." 
To thèse allégations objection is taken by demurrer,— that no facts are stated 
sufficient to constitute a défense. Other allégations which are contained in 
the answer and included in the demurrer were withdrawn from considération 
by consent of counsel at the hearing. 

Haring & Frost, for plaintiff. 
Hugh Ryan, for défendant. 

V. 74F.no. 4 — û'd 
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SE AMAN, District Judge (after stating the facts). TJnder the 
provisions of article 4 of the constitution of the United States, which 
require that f ull f aith and crédit shall be given in éach state to the 
judicial proceedings of every other state, it Is clear that objection 
is well taken to the allégations stated by way of défense to the judg- 
ment in suit, unless they présent facts tending to impeach the juris- 
diction of the court which rendered the judgment, either as to the 
subject-matter or the person. Of the numerous authorities which 
strictly uphold the constitutional and statutory requirements in tins 
behalf, it is sufHcient to cite Thompson v. Whitman, 18 Wall. 457, and 
Laing v. Rigney, 160 U. S. 531, 16 Sup. Gt. 366. The former décision 
quotas with apparent approval (page 463) the remark in Kent's Com- 
mentaries, "A spécial plea in bar of a suit on a judgment in another 
state, to be valid, must deny, by positive averments, every fact which 
would go to show that the court in another state had jurisdietion of 
the person, or of the subject-matter." The gênerai doctrine is con- 
ceded by counsel in the argument for the défenses interposed hère, 
but his contention is, substantially: (1) That the suit in Florida 
was commenced by attachment, and not by a prjecipe for a summons, 
and under the laws and practice in that state no personal judgment 
could be rendered in such case, but the judgment could hâve effect 
only, there or elsewhere, in rem, to reach the property attached, not- 
withstanding the fact that the défendant appeared and "filed a veri- 
fled plea of the gênerai issue"; (2) that any jurisdietion which had 
been acquired was "lost before the entry of said judgment." 

1. The first proposition invokes the rule recognized by the judicia- 
ry act of 1890, and established by the décisions, — that the judgment 
can hâve no force in another state beyond that which is allowed by 
the law of the judgment forum; that, if not binding upon the de- 
fendant personally in Florida, it cannot be given such effect in 
Wisconsin. Laing v. Eigney, 160 U. S. 531, 539, 16 Sup. Ct. 366. 
The contention that this judgment was not eiïective as a personal 
judgment in Florida rests upon the averment that the action was 
commenced by attachment, without personal service, and that the 
statutes of that state do not permit a judgment entered in such case 
to hâve the character of a personal judgment, even after an appear- 
ance by the défendant. As the United States court is required to 
take judicial notice of the laws of every state, it is necessary only 
that the pleading show a state of facts to which any public act is 
applicable, and the statute will be taken into considération without 
averment or proof . Hanley v. Donoghue, 116 U. S. 1, 6, 6 Sup. Ct. 242, 
and cases cited. The rule is elementary that an appearance and 
plea to the merits waive ail questions affecting jurisdietion of the 
person ; and this, of course, includes the manner of commencing the 
action. By appearing without service the défendant places himself 
"precisely in the situation in which he would hâve stood, had process 
been served upon him." Pollard v. Dwight, 4 Cranch, 421, 428. 
This rule has frequently been pronounced by the suprême court to be 
applicable to cases commenced by attachment against the property 
of nonresidents without personal service, and therefore in the nature 
of proceedings in rem; that "after appearance and plea the case 
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Btands as if the suit were brought in the usual manner" ; that, in 
eflect, it "couverts into a personal suit tliat which. was before a pro- 
ceeding in rem." Toland v. Sprague, 12 Pet. 300, 331; Cooper v. 
ReTnolds, 10 Wall. 308, 316; Eldred v. Bank, 17 Wall. 545; Creighton 
V. Kerr, 20 Wall. 8, 14; Maxwell v. Stewart, 22 Wall. 77; Drake, 
Attachm. § 112; Wap. Attachm. 392. No décision bas been called 
to my attention, from either fédéral ôr state courts, in whicb an 
exception from tbe gênerai rule is found whicb would admit the 
défense asserted hère, in the face of the unqualified appearance and 
joinder of issue upon the merits in the action wherein the judgment 
was recovered. The only question, therefore, is wbetber the stat- 
utes of Florida are exceptional to such an extent that either jurisdic- 
tion of the person is not obtained through an appearance and 
answer, or the courts are deprived of jurisdiction to treat the case 
as Personal after such appearance. ïbe provisions relating to 
"attachment" appear in chapter 7, Mc(31el. Dig. 1881, pp. 110-120, and 
the following are the material sections : 

"Sec. 18. ïhe service of a writ of attachment sliall not operate to dispossess 
the tenant of auy lands or tenements, but such service sliall bind the prop- 
erty attached, except against pre-existing liens; but the judgment, in a suit, 
commenced by attachment, sliall be satisfied in the same manner as other 
judginents obtained at the same term of the court are, or shall be satisfied 
out of the lands and tenements, goods and chattels, generally, of the défend- 
ant in attachment." 

"Sec. 24. ïhe filing of the déclaration and other pleadings in a suit com- 
menced by attachment, shall be governed by the same rules which govern the 
tiling of the déclaration and other pleadings in ordinary suits at law, and 
judgment shall be rendered therein as in other cases. 

"Sec. 25. In ail cases where property shall be attached and not replevied, 
a notice of the institution of the suit shall be persoually served on the de- 
fendant, or shall be published for three months in some public newspaper 
of tlie circuit, and if there be no newspaper published in such circuit, then 
a writteïi advertisement in some public place; and such notice shall require 
the défendant and ail other persons interested to appear and plead to the 
déclaration filed in such cases; and it shall and may be lawful for the court, 
upon satisfactory proof of the service of such notice, or of the publication 
of such notice, and upon the finding of a jury of inquest, to be called for that 
purpose, to award their judgment upon such flndlng, and exécution shall 
issue accordingly." 

"Sec. 27. When any suit shall be commenced by attachment, and the same 
on motion be dissolved before plea to the action, then, in every such case, 
the suit shall abate and be dismissed from the court; but if such motion be 
made after the party défendant has appeared and pleaded to the action, 
the attachment only shall be dissolved, and the plalntiff may still proceed in 
said suit, and prosecute his debt or demand to final judgment; but, If the 
suit be already pending and the attachment be dissolved at any stage of the 
proceedings, the suit itself shall abate and be dismissed." 

Thèse provisions do not seem to présent any radical departure 
from the features which are common to the statutes of this nature 
in the several states. They probably intend that a judgment ob- 
tained through the attachment shall not bave the effect of a personal 
judgment, without personal service or appearance, — a proviso which 
is in most of state statutes of like class; and as held in Penaoyer v. 
Nefï, 95 U. S. 714, any allowance of judgment against the person in 
such case would be nugatory. Section 27 provides that dissolution 
of the attachment, after appearance and answer, shall not work dis- 
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missal of the action, but "the plaintifE may still proceed in said 
suit and prosecute his debt or demand to final judgment." This 
clearly recognizes the effect of a gênerai appearance as held in the 
cases above noted. Counsel for défendant refers to section 3 of chap- 
ter 162, entitled 'Tleading and Practice" (McClel. Dig. p. 811), as 
showing a clear distinction between actions against the person and 
those against the estate of a défendant; that for the former a 
prsecipe must be flled, and summons or other process issue thereupon, 
wMle in attachment, belonging to the latter class, suit is commenced 
by flling an alHdavit and obtaining writ of attachment. This is 
simply the usual distinction, relates to the manner of commencing 
an action, and, at the utmost, cannot affect the jurisdiction, if the 
parties are before the court, and it has cognizance of the subject- 
matter. An examination of the Florida décisions, so far as called 
to my attention, shows no instance of a construction of thèse statutes 
in support of the contention hère; but the gênerai rule, that an 
appearance gives jurisdiction of the person, is clearly recognized and 
approved. Kennedy v. Mitchell, 4 Tla. 457; Mitchell v. Watson, 9 
Fia. 160; Simpson v. Knight, 12 Fia. 144, 149; Smith v. Bulkley, 15 
Fia. 64; Loring v. Wittich, 16 Fia. 617; Baars v. Gordon, 21 Fia. 25; 
Bartley v. Bingham, 34 Fia. 24, 15 South. 593. The opinion in Bart- 
ley V. Bingham, last cited, referring to the commencement of an 
action by writ of attachment, says, "The purpose of issuing and serv- 
ing the writ is to give the court jurisdiction of the person of the 
défendant," and that, because défendant had entered a gênerai ap- 
pearance in the case, that purpose was "entirely accomplished." In 
Mitchell T. Watson, supra, it is said that the plaintiff is enabled to 
proceed to final judgment in the action commenced by attachment, 
after dissolution and plea, "not by virtue of his attachment, but by 
reason of the fact that the défendant has appeared in court and 
pleaded to the déclaration. The suit is no longer an attachment 
suit, but stands upon the same footing as an ordinary suit com- 
menced by prsecipe and summons." Counsel for défendant places 
much reliance upon the récognition which appears in Baars v. 
Grordon and Simpson v. Knight, supra, of the distinction made by the 
statute in the nature of the action, as above noted, and that in the 
Baars case the fact that it was commenced by the simultaneous issue 
of summons and writ of attachment is mentioned as the ground for 
holding that a gênerai appearance justified the entry of a personal 
judgment. It is true that thèse distinctions are so referred to, but 
it is also said in Simpson y. Knight that the notice, under the writ, 
is not to appear and contest the attachment, but to "appear and 
plead to the déclaration filed in the cause, to give the défendant an 
opportunity to set up any défense he may hâve to the plaintiff's 
cause, or in any légal way contest the validity of the claim against 
him." They are mère distinctions in form. The subject-matter of 
the action is the alleged indebtedness, and if iurisdiction of the per- 
son is obtained through the appearance the court is vested with com- 
plète jurisdiction. Without a statute clearly providing other wise, 
or a distinct construction by the state suprême court that it operated 
to prevent voluntary appearance from conferring jurisdiction of the 
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person, the gênerai rule must prevail ; and I am of the opinion that 
it must be applied hère, to the exclusion of the proposed défense 
appearing in this answer. 

2. The second défense is fatally defective in failing to allège any 
fact upon which to predicate the assumed invalidity of the judgment. 
It States only the pleader's conclusion of law, and is therefore de- 
murrable, as counsel f rankly concèdes. The question as to the effect 
of failure to file the déclaration, suggested on the argument, is not 
open for considération. The demurrer must be sustained, and it is 
so ordered; the défendant to hâve leave to answer over at a time 
to be flxed. 



WADE V. LUÏCUBK & MOOUiS CYFKKSS LUMBEH CU., I/imited.i 
(Circuit Court oï Appeals, Fiftb Circuit. February 17, 18U(i.) 

No. 4i!4. 

1. CAKKIERS — PlilVATE AND COMMON. 

ïlie responsibility aud duties of a prlvate caiTier, operating a rallroad for 
the purposes of its own business, and permitting persons to travel gra- 
tuitously on such road, are différent trom those of common carriers for 
hire; and, in au action ag.ainst such a prlvate carrier for damages causeU 
by its alleged négligence, It is not en'or to refuse instructions to tbe jury 
based upon tbe rules as to tbe liabîlity of common carriers. 

2. Same— Who ake Common CAiattERs — Louisiana Constitutiok. 

Article 244 of the constitution of bouisiana, provldmg that ail railroads 
are public highways, and ail railro.nd companies common carriers, does 
not hâve the effect of making a business corporation organized to con- 
struct and operate a sawmill and a railroad in connection therewith, which 
constnicts a logging railroad on its private gi-ounds, and opérâtes the same 
for prlvate purposes, a common carrier, charged with the duties and re- 
sponsibllitles imposed by law on such carriers. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

B. E. Forman and J. T. Whitaker, for plaintiff in error. 
G. L. Hall, for défendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and BOAR- 
MAN, District Judge. 

PARDEE, Circuit Judge. The plaintiff in error, Mrs. Margaret A. 
Wade, a widow, brought suit in the circuit court against the Lutcher 
& Moore Cypress Lumber Company, Limited, a corporation created 
under the laws of the state of Louisiana, to recover damages for the 
death of her son, claiming the sum of |30,000. In her pétition she 
alleged: That the Lutcher & Moore Cypress Lumber Company, 
Limited, owns and opérâtes a railroad in the parish of St. James, La., 
from Lutcher, a village on the river in St. James parish, and on the 
line of the Mississippi Valley Railroad, with which said railroad of 
the Lutcher & Moore Cypress Lumber Company, Limited, eonnects, 

1 Rehearing denied April 21, 1896. 



518 74 FEDERAL REPORTER. 

to Blind river, and said corporation built and conducted said raîl- 
road from Lutcher to Blind river, and owned and operated it on the 
25th of June, 1894, and before ànd since. The public were in the 
habit of traveling on the trains hauling logs and timber and lumber 
on said railroad, to the knowledge of the ofBcers and managers and 
vice principals of said company, and the mechanics and workmen 
employed by said company also were in the habit of traveling on said 
trains hauling logs, timber, and lumber, to the knowledge and with 
the consent of the olScers, managers, and vice principals of said 
company. "On about the 25th June, 1894, Hampton Wade, a son of 
your petitioner (issue of her marriage with Dr. Henry F. Wade, de- 
«eased), was a blacksmith in the employment of said company; was 
lawfully traveling on the car in the train of défendant company, to 
which he was expressly or impliedly invited by the oflficers, agents, 
and managers and vice principals of said company; and, being so 
lawfully carried upon the train of said company, he was a passenger, 
and entitled to a saf e road and safe carriage." The road was un- 
skillfully and negligently constructed. The cross-ties were rotten, 
the rails uneven and crooked, and in a grossly defective condition, 
and dangerous. The locomotive engine was a very old, second-hand, 
rattle-trap affair, in bad order and repair, and its trucks, wheels, and 
flanges in bad order, and too light for the work in which it was em- 
ployed. The weight of the logs, when being carried at any speed, 
was, by their momentum, apt, in turning a curve, to throw so light 
and defective an engine off so defective a track. That the engineer 
was notoriously careless, and addicted to drink, to the knowledge of 
the défendant company ,its officers and agents, and vice principals and 
managers. The said engineer grossly neglected his duty, and aban- 
doned his post, and left the rùnning of the engine and train of cars 
to an ignorant, unskillful, incompétent negro iireman, the said engi- 
neer and flreman being the agents and employés and servants of said 
company in running said train, when the said train, in which peti- 
tioner's son, Hampton Wade, was being lawfully carried, considering 
the character of the cars, the bad locomotive, the track, and engine, 
was being run at a highly dangerous rate of speed, and was derailed, 
and said Hampton Wade was crushed and mangled, and, after suffer- 
ing great agony of body and mind, died. At the time of the injury 
which caused his death he was exercising due care, and was without 
fault or négligence on his part, and his injury and death were caused 
by the négligence and carelessness and fault of the défendant com- 
pany, its agents, servants, and employés, and it could hâve pre- 
vented said injury, and did not do so. The pétition contained other 
suitable allégations tending to show a right to recover the damages 
claimed. The Lutcher & Moore Cypress Lumber Company, Limited, 
answered by a gênerai déniai, specially charging contributory négli- 
gence, and that the défendant company did not operate, or control 
the opération of, said railroad or train mentioned in plaintiff's péti- 
tion, on June 25, 1894, or any of the employés, agents, or servants em- 
ployed by it, on said day, or long prior or subséquent thereto. 

The undisputed évidence in the case is to the eiîect: That the 
Lutcher & Moore Qypress Lumber Company, Limited, is a business 
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corporation created under Act 36, Laws La. 1888, for the following 
purposes: 

"To manufacture lumber, shingles and other articles of wood, and in con- 
nection tlierewitli, to establish, maintain anC operate one or more saw, plan- 
iug, slilngle, pulp and lath mills, and a box, sash, door and blind manufactory, 
and also in connection therewitli to erect, maintain and operate a railfoad, 
tramways and other déviées necessary tor the purpose of said business; and 
to do a gênerai manufacturing business, and for said purposes to purchase, 
sell, lease, hâve and hold real estate, machinery, and ail other things necessary 
to be used and eniployod in said business." 

— That, in Une with. its declared purposes, the said company estab- 
lished, built, and operated a logging railroad, to be used in connec- 
tion with a sawmill, for the purpose of bringing logs from the lands 
of the company to the said mill; and after operating the said rail- 
road for some time, say up to the month of November, 1893, the said 
company made a verbal lease to the firm of Baptiste & Sons, with 
whom there was a contract to eut logs in the swamps belonging to 
the company, and deliver them at the sawmill, under which verbal 
lease the entire railroad, including engines and cars, was turned over 
to be operated, and was thereafter operated, by Baptiste & Sons, un- 
der their sole direction and control. That, while said railroad was 
operated by Baptiste & Sons, their employés and other persons trav- 
eling between the river and the swamp traveled on said railroad 
without charge, although it is undisputed that abont two months 
prior to the accident in which Hampton Wade was killed the firm of 
Baptiste & Sons instructed the engineer who had charge of the loco- 
motive and train running on said road not to allow people to ride on 
that train unless they were employés of Baptiste & Sons, employed 
in running the road. That Hampton Wade was a blacksmith em- 
ployed by Baptiste & Sons, but not for the purpose of running and 
<»perating the railroad. That Hampton Wade was killed by the de- 
i'ailment of a train upon which he was riding at the time with some 
other persons, employés of Baptiste & Sons. There was évidence 
tending to show that at the time of the accident the railroad track, 
engines, and cars, were in bad order, and that the train was being 
run at a very high rate of speed; the gênerai tendency of the case 
showing that the derailment was probably caused by bad track, 
dilapidated engines, and high speed combined. There was no évi- 
dence tending to show the condition of the track, cars, and engines 
at the time Baptiste & Sons took possession. There was évidence 
tending to show that at the time of the accident the engineer had 
left his engine in charge of a fireman, and, in company with Hamp- 
ton Wade, was occupying a dangerous position upon the tool car, 
which car was shown to contain a tank of water and a box of tools 
and a bench, and on which persons were accustonied to ride when 
using the road. Other matters were shown by the évidence, not 
necessary to set forth. The trial resulted in a verdict for the Lutch- 
er & Moore Cypress Lumber Company, Limited, and Mrs. Wade prose- 
cutes this writ of error. 

The flrst error assigned is that the court refused to charge the jury 
asfollows: 
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"If the jury beliere tliat the défendant was Incoiporated to erect, malntaJn, 
and operate a railroad, tramways, and other devlces necessary for the pur- 
poses of its business, and It did build and own tlie road in question, from 
Lutcher to BUnd river; and If tJie jui-y beUeve tliat tiie said railroad was un- 
Bliillfully and negllgently constructed, tbe rails uneven and croolied and in 
a grossly defective condition, and dangerous, the locomotive owned and fur- 
nished by the défendant was a very old, second-hand atiair, In bad order and 
repair, its truclî, wheels, and flanges in bad order, and too llght for the work 
in which It was employed, and by reason thereof the train on which idampton 
Wade was traveling was deraiied, and he was lillied; and the jury beileve that 
Baptiste & Sons, the logging flrm, were not organlzed for the purpose of op- 
erating a railway, and were, under the évidence, the agents and employés of 
défendant, cutting defendant's logs from defendant's lands, and hauling them 
to the mlll of défendant, and, to defendant's knowledge, the woriimen of de- 
fendant and the workmen of Baptiste & Sons, and others, were in the habit 
of traveling on the said road at the time he was killed,— then the défendant la 
liable, and your verdict wlll be for the plaintiff." 

Counsel for plaintiff in error relies upon the proposition that 
"gratuitous passengers are entitleci to safe carriage, and can recover 
damages for injuries sustained through the négligence of those op- 
erating the train of a railway." The whole Une of his argument on 
this point is to the effect that this logging railway, made and op- 
erated for priyate purposes, is charged with ail the responsibilities 
of a public carrier of passengers. The charge requested assumes 
that the défendant was incorporated to erect, maintain, ànd operate 
a railroad, and if it built a railroad, and the plaintifl's décèdent was 
lawfully trayeling thereon at the time he was killed, then the défend- 
ant would be liable. It ignores the undisputed fact in the case that 
Baptiste & Sons were in dépendent contractors, operating a private 
business and railroad for their own purposes, and assumes that 
their lack of organization (whaterer is meant by the term in this con- 
nection) for the pnrpose of operating a railway cuts some figure in 
the case. As we view the charge, it was clearly calculated to mis- 
lead the Jury in thèse respects, and particularly as to the différence 
in responsibilities and duties between public carriers of passengers 
for hire, and private carriers permitting gratuitous travel on their 
roads and vehicles. 

The second assignment of error is that the court erred in the fol- 
lowing paragraph of the charge given to the jury, to wit: 

"That under the uncontradlcted facts In this case, and under the proof 
made by the plaintiff herself, that this road was not a public carrier, either 
under the constitution of this state, or any other law. It is a private railroad, 
built, as shown by the plaintiff herself, upon the private lands of this défend- 
ant Company, for its own private purposes and business in connection with 
its sawmilllng opérations. 1 agaln repeat to you that it is not a public car- 
rier, and therefore the law which applies to the obligations and duties of pub- 
lic carriers does not bear upon the case which is now presented for your con- 
sidération." 

The leamed counsel for the plaintiff in error contends that by 
article 46 of the constitution of Louisiana the création of corpora- 
tions by spécial or local laws is prohibited, and that by article 244 
of the same constitution ail railroads, public highways, and railroad 
companies are declared common carriers, so that "when the Lutcher 
& Moore Cypress Lumber Company, Limited, was incorporated for 
the purpose, inter alla, of constructing and operating a railroad, and 



WADE V. LUTCHER & MOOBE CYPEESS LCMBEB CO, 521 

it did construct a railroad, its road thereby became a public high- 
way, and it became a common cariier." Tlie Lutcher & Moore Cy- 
press Lumber Company, Limited, was created a corporation under a 
gênerai act of the state of Louisiana providing for the création of 
corporations to cariy on lawful business or enterprises not other- 
wise provided for by, and not inconsistent with, the laws of the state. 
The law provides that any number of persons, not less than three, 
upon complying with the provisions of the laws of the state govern- 
ing corporations in gênerai, may form themselves into and constitute 
a corporation for such business purposes, and that to the name of 
every corporation created shall be attached the word "Limited," 
which word is to appear in ail its signs, coiTespondence, and busi- 
ness papers, etc.; in other words, providing for the incorporation of 
business and trading ârms in the similitude of limited partnerships. 
Stockjobbing was alone prohibited. The gênerai laws of the state 
then in force authorized the organization of corporations for works 
of public improvement and public utllity, and by them it was provided 
that any number of persons, not less than six, on complying with 
certain provisions, might form themselves into and constitute a cor- 
poration for the purpose of construction, working, and maintenance 
of railroads, canals, plank roads, bridges, ferries, and other works of 
public improvement, whether within or without the limits of the 
state, and for other purposes not necessary to name. But for the 
earnestness with which the argument was presented in this court, 
we would not suppose that the learned counsel would seriously con- 
tend that article 244 of the state constitution, dealing with corpora- 
tions of public improvement and public utility, was intended to, or 
could be so construed as to, make out of a logging railroad appur- 
tenant to a sawmill, constructed wholly on private grounds, and op- 
erated for private purposes, a common carrier charged with ail the 
duties and responsibilities incumbent by the laws of the land upon 
common carriers, and simply because it is a railroad, and the own- 
ers are incorporated as a business corporation. It seems to us, we 
might as well hold that a railroad on a sugar plantation, appurte- 
nant to the sugar mill, and used for carrying cane thereto, should be 
declared a common carrier. The suprême court of the state of 
Louisiana, while not squarely deciding the matter in hand, has de- 
cided that a corporation organized to carry freight and passengers 
between two sugar plantations about flve miles distant from one an- 
other, and which, it was charged, was not a corporation organized 
for public purposes, but was a combination of individuals, whose sole 
object was to foster the private ends of two certain persons named, 
wlio owned jointly two sugar plantations, and who wished to trans- 
port the sugar cane grown on one of the plantations to the refinery 
situated on the other, was not, ex necessitate, such a corporation for 
public improvement as would authorize the expropriation of private 
property for its purposes. Williams v. Judge of Eighteenth Judi- 
cial Dist. Court, 45 La. Ann. 1295, 14 South. 57. The proposition 
that an individual or corporation may build a railroad wholly on his 
own land, for his own business, without making the same a common 
carrier, we do not doubt. We think it equally clear that there is a 
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decided line of demarkation as to responsibility between common 
carriers carrying for hire, and the obligations and duties devolving 
upon a private carrier catrying occasional passengers gratuitously. 
See Hutch. Carr. § 57 et seq"! 

The plaintiff in error complains of otlier portions of the judge's 
charge to the jury, but we do not consider the exceptions well taken, 
or necessary to be considered in détail. Although the trial judge 
recognized the force of the évidence showing the lease to Baptiste 
& Sons of the railroad, and its opération by them at the time Hamp- 
ton Wade was killed, and accordingly snbstantially instructed the 
jury that the Lutcher & Moore Cypress Lumber Company, Limited, 
could not be held liable for any négligence in the actual opération 
of the road at the time Hampton Wade was killed, yet the judge ap- 
pears to hare entertained the opinion that as the Lutcher & Moore 
Cypress Lumber Company, Limited, was the actual owner of the rail- 
road and appurtenances alleged to hâve been in bad order and con- 
dition, and contributing to the injury to Wade, the case might go to 
the jury on that phase of the case. ' If the undisputed facts permit- 
ted any recovery whatever against the Lutcher & Moore Cypress 
Lumber Company, Limited, then we are of opinion that the instruc- 
tions given by the judge to the jury, and complained of by the plain- 
tiff in error, were, in the main, correct expositions of the law appli- 
cable to the case; and we are aJso of opinion that, if the said instruc- 
tions were in any respect erroneous, the errors were riot prejudicial 
to the plaintiff in error. The verdict rendered by the jury appears 
to be the only one warranted by the pleadings and évidence, and it 
ought not to be disturbed. Judgment affirmed. 



AUGUSTA s. R. 00. v. WRlGHTSVILLE & T. R. CO. 
(Circuit Court, S. D. Georgia, N. D. April 18, 1896.) 

1. Interstatk Commerce Road Whoi.i.t in One Statk. 

Tlie fact that a railroad lies wholly within one state does not exempt It 
from the obligations imposed by the Interstate commerce act, if the trans- 
portation over it is part of a shipment from one state to another, or to or 
from a foreign country. 

2. Same— Unlawful Discrimination. 

The A. Railway connected at T. with the C. Railway and the W. Rail- 
way. Both the A. and C. Railways were engagea in interstate commerce, 
reaching by their own Unes and connections the same régions. By the 
W. Railway, they both made connections with other important railways, 
and with routes of water transportation. For a considérable time, the AV. 
Railway charged the same rate for transportation over its Une of freight 
received froin or destlned to eitlier of the other railways; but in Decem- 
ber, 1895, it withdrew thèse rates as to the A. Railway, and thereafter 
charged for transportation, over itS; Une, of freight received from or des- 
tlned to the A. Railway, the fuU local rate of freight allowed by statute, 
which was considerably higher than the rate previously charged to both 
railways, and still charged to the O. Railway. Thore had been no change 
of conditions, and the service rendered to both railways continued to be 
substantlally the same. Helâ, that the charge of such increased rate was 
an unlawful discrimination, not justifled because the rate charged was the 
statutoi-y local rate, and the transportation over the W. Railway was 
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wholly within the state, nor by the facts that the A. Eailway was a small 
and weat road, whose business was unimportant as compared with that 
of the O. Railway, or that there was no direct connection between the 
tracks of the A. and W. roads, the tracks of the C. Railway being used for 
switching, it not appearing that the 0. Railway objected to such use of 
its tracks; and, accordingly, that the AV. Railway should be enjoined from 
exacting more from the A. Railway than from the 0. Railway, for similar 
services. 

Application for mandamus under section 10, Interstate Commerce 
A et Marcli 2, 1889. 

The Augusta Southern Railroad Company bas instituted a proceeding 
against the Wrightsville & ïennille Railroad Company to obtain relief for an 
alleged violation of the law relating to Interstate commerce. The wrong al- 
leged is committed, It is charged, by means of discrimination against the 
complainant in the matter of freight charges on Interstate shipments. Thèse 
are both corporations created by the state of Georgia. The Augusta Southern 
extends 85 miles from Augusta to Tennille, at whlch point it has a connec- 
tion with the Wrightsville & Tennille Railroad, and also with the Central 
of Georgia Railway Company. Thèse roads are ail of the standard gauge. 
They are each engaged in the continuons carriage of freight to and from 
points In the state of South Carolina and in the state of Georgia. The 
Augusta Southern, Connecting at Augusta with several railroads which trav- 
erse the Carolinas, approaches Tennille from the northeast. The Wrights- 
ville & Tennille, Connecting, as already stated, at Tennille with the Augusta 
Southern and the Central, extends for 36 miles in a southerly direction to 
Dublin, on the Oconee river. There it may deliver freight to the steamboats 
plying on that navigable stream, and by the Maçon & Dublin Railroad it 
^ay attain the network ol railways which center in Maçon. The complain- 
ant charges that the Wrightsville & Tennille Railroad has adopted the policy 
of charging, on ail Interstate freights which were tendered to it by the 
Augusta Southern, $2.70 for 36 miles per ton carriage. On similar shipments 
offered by the Central, and for the same services, it chargea $2.40 per ton. 
This, it Is stated, gives an undue and unreasonable préférence and advantage 
to the Central, which enables it to deprive the Augusta Southern of large 
shipments of Interstate freight destined for points south of Tennille, and 
also of laiçe shipments of through freight from such points, and especially 
from Dublin and Maçon, consigned to Charleston and Port Royal, S. C, and 
numerous other points beyond the boundaries of Georgia. The Central Rail- 
way connects with the railways of South Carolina at Savannah. It also 
has a connection with them at Augusta. It is a competing and rival Une 
with the Augusta Southern, but it is alleged that the unfair and unreasonable 
discrimination complained of in favor of the Central gives to it an undue 
advantage, and causes to the Augusta Southern large losses of freight and 
corresponding diminution of revenues on Interstate shipments of cotton, 
guano, sait, and other natural and manufactured products. Prior to De- 
cember 24, ISOiô, a System of percentages on Interstate freights had been 
in force between the Augusta Southern and the Wrightsville & Tennille, by 
means of which it might compete for this business; but on that day an order 
was issued by the latter company withdrawing this agreement as to Inter- 
state business. A copy of this order is attached. It is signed by the prési- 
dent and the gênerai freight agent, and it Is a withdrawal of percentages on 
through rates between ail points from Boston, Mass., to Hawkinsville, Ga., 
inclusive. This rupture of trafflc arrangement in Interstate commerce was 
done, the bill charges, for the purpose of injuring the business of the Augusta 
Southern, and, indeed, inflicts upon it irréparable Injury. By an amend- 
ment to the bill, it is alleged that the Central owns a large majorlty of the 
stock of the Wrightsville & Tennille Railroad, and dominâtes its policy, and 
that this is contrary to paragraph 4 of section 2 of article 4 of the constitution 
of the state of Georgia. The prayers of complainant are that a manda tory 
mjunction shall issue against the Wrightsville & Tennille Railroad, restrain- 
ing it and its offlcers from refusing proper Interstate freight and trafflc faeil- 
Itles, and commanding It to receive ail such Interstate freight and trafflc 
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tendered at Dublin and at Tennille, Ga., by or for tlie Augusta Southern, 
and to transport and move the same upon the same reasonable rates and 
conditions upon which the frelghts of the Central are moved, and to cease 
Its discrimination. Pendlng the hearing, the complainant seeks an order of 
mandamus to compel the défendant to transport the frelghts ofCered, and 
profifers Its willlngness to give adéquate seeurity for the sum of the différence 
between $2.40 and $2.76 per ton on ail interstate frelghts in case It shall 
be finally determined that the dlscriminating rates of the Wrightsville & 
Tennille is warranted by the law. 

The answer of the défendant dénies that there is a physical connection of 
its track at Tennille with the track of the complainant, but states tliat the 
tracks of the Central afford the connection, and that cars must be trausported 
on the tracks of the latter about 300 yards bofore the cars can be inter- 
changed. It dénies that it is engaged in tlie transportation of passengers 
and frelghts, so as to be amenable to the interstate commerce law, but is 
merely a local road, and only engages in interstate commerce as a local Con- 
necting Une, which may be used under spécial contract with other roads 
which are so engaged. In the absence of such spécial contract, it has the 
right to charge the full local rate established by the state law. It admits 
that It refused to receive the cars of Interstate freight tendered by complain- 
ant, because thèse cars eontaiued freight consigned to points on the Oconee 
river on through bills of lading and division of freight charges less than its 
local rate. The answer admits that it received and forwarded freight for 
the Central of Georgia Railway Company at less than the rates charged com- 
plainant, but this was by a spécial and advantageous contract; that the 
Central is a railroad much more powerful and extenslve than the Augusta 
Southern; and that the latter has not équivalent facilities for handling inter- 
state frelghts; and that shippers bave complained of the delay in frelghts 
shipped by the Augusta Southern, and this has annoyed respondent and its 
customers. It dénies that the Central of Georgia controls its policy, although 
it has, it admits, a majority of its stock; but since the reorganization of the 
Central this stock has not been transferred on the books, and it does not 
know who now owns the stock formerly coutrolled by the Central. It is itself 
an Independent road, and its préférence of the Central in the matter of inter- 
state business is based on business and économie principles, for its own 
interest, and is not a discrimination against the Augusta Southern. It dénies 
that its refusai to accord to the freight of the Augusta Southern the same 
rates upon which it accepts the same charaeter of freights from the Central 
is a violation of the interstate commerce law; further, that, complainant's 
road being whoUy in the state of Georgia, it cannot assume to be a com- 
petltor for interstate tratiic, nor can it maintain any complaint against re- 
spondent for its refusai to accept its through bills of lading and joint rates. 
Moreover, the revenues, net and gross, of complainant's road are small. It 
can afford respondent but little business as compared with that delivered 
by the Central, and, for thèse and the other reasons before stated, the respond- 
ent Justifies, to its apparent satisfaction, its disinclination to enter into joint 
tralBic with the Augusta Southern, and prays to be discharged with its rea- 
sonable costs. 

Léonard Phinizy, for plaintifl. 
A. F. Daley, for respondent. 

Before FARDEE, Circuit Judge, and SPEER, District Judge. 

SPEER, District Judge (after stating the facts). The application 
of the complainant has been submitted upon the verified statements 
of the pétition, presented in the form of a bill in equity, and the 
answer of the respondent. We hâve, upon considération, treated the 
pétition as an application for mandamus, under section 10 of the act 
of congress of March 2, 1889, relating to interstate commerce, and the 
answer of the respondent has been regarded as an affldavit. Tn the 
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foregoing statement of tlie issues, we hâve, we think, presented the 
material averments on either side of the controversj- ; and it will be 
pei'ceived that there is little, if any, conflict between the parties as to 
the facts. It is undisputed that prior to the 24th day of December, 
1895, the Wrightsville & ïennille Railroad had a eontiact or tratïic 
arrangement of freights in the interstate commerce of a large sec- 
tion of the country. On that day this contract was ruptured This 
was done by an officiai order, so comx>rehensive in its scope that it 
will be best understood by presenting it Verbatim: 

Wrijîlitsville and Tennille Itiiilrond Company. (iWP— Verb. W. & T. No. 

673.— Traffic Depurtment. Effective Doeember 24, ISiK.— Tennille. Ga., De- 
cember 19, 1805. — Witlidrawiug I^ercentages via Âiigvista HoutUern Rail- 
road. 

To Agents and Connections: riease refer to tlie foUowing perceutage 
filieets in connection witli the Augusta Southern Hailroad, and be advised 
that, effective Dec. 24, 181)5, they are hereby witlidrawii; 

W. & T. No. 47'J, Nov. 20, 1893. Betweeu Hawkins\ille. Ga., and stations 
K. & D. II. K. (Second division.) 

W. & T. No. 480, Nov. 20, 1893. Betweeu Hawkinsvillc, Ga., and Rich- 
mond, Manchester, Lynchburg. West Point, l'etersburg, and Norfolk, Va. 

W. & ï. No. 481, Nov. 21, 18<.)3. Between Hawkinsvillc, Ga., Norfolk and 
Portsmouth. Va. (Via R. & D.) 

W. & T. No. 482, Nov. 21, 1893. Between Hawkinsvillc, Ga., and Boston, 
Providence, New York, Philadelphia, and Baltimore. (V^ia Atlantic Coast 
line.) 

W. & T. No. 483, Nov. 21, 1893. Between Hawkinsvillc, Ga., and Boston, 
Providence, New York, Philadelphia, and Baltimore. (Via steamer and R. 
& D. R. R.) 

W.. & T. No. 508, Dec. 2.5, 1893, Between Ilawkinsville, Ga., and Norfolk 
and Portsmouth, Va. (Via S. A. line.) 

W. & ï. No. 557, Jau. 31, 1894. Between Augusta, Empire, and Hawkins- 
ville, (3a. 

W. & T. No. .579, B''eb. 13, 1894. Between Empire, Ga., Cbarleston and 
Port Royal, S. C. 

W. & ï. No. 589, March 29, 1894. Between Hawkinaville, Ga., and Boston, 
Providence, New York, Philadelphia, and Baltimore. (Via steamer aud S. 
A. line.) 

W. & T. No. 590, March 28, 1894. Between Hawkinsville, Ga., Dublin, Ga., 
aud Charlestou, H. C. (Via S. C. & Ga. Ry.) 

W. & T. No. (i28, April 15, 1894. Between Hawkinsville, Ga., Dublin, (Ja., 
and Port Royal, S. C. (Via P. R. & A. Ry.) 

G. AV. Perkins, Près, and Supt. 
F. H. Roberson, Gen. Frt. Agt. 

M V M-PWS-JHD-WAW-WHT-TME-WJC-CBC-LAE-RHW-AGT. Ten'l. 
2-Dub 1 (20). 

File A-201. 

This inanifesto is as far-reaching as it is broad in effect. Before 
it was issued, freights brought into Georgia at Augusta from phos- 
phate mines or other industries of the Carolinas, from the commer- 
cial marts and centers of manufacture of the other Atlantic states, 
might hâve been distributed to the peopla by either oî two routes, — 
the Central or the Wrightsville & Tennille. Shipments via the Au- 
gusta Southern, transported by the Wrightsville & Tennille, might 
be delivered to the steamboats which ply on the Oconee, the Ocmul- 
gee, and the Altamaha, and bear the manufactured necessities 
of civilized life to Doctortown and Silver Bluff, to Red Bluff and Poor 
Robin. Delivered to Maçon and Dublin at the latter city, the cars 
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might be transported on a new and valuable all-rail route to Maçon 
itself. Hawkinsville might readily be reached by tbe ri?er, and a 
large, fertile, and rapidly developing section of Georgia might hâve 
the advantage of competing lines of road. The Augusta Southern 
itself might be permitted to live. But the rates and percentages 
theretofore accorded to the Augusta Southern were withdrawn. It 
is true that the Wrightsville & Tennille did not refuse to move the 
cars of interstate freight tendered it by the Augusta Southern, pro- 
vided that road would pay 36 cents per ton more than it had ever 
before exacted. It does not appear from the record why the extra- 
ordinary demand was made. Every condition and suggestion ad- 
vanced in the respondent's answer existed when the préviens arrange- 
ment as to interchange freight was of force. The Wrightsville & 
Tennille switches the cars at the junction for the Central and for 
the Augusta Southern. The service is similar. With rigid impar- 
tiality, it charges each road one dollar per car for this service. The 
cars of each are moved 36 miles. Indeed, there seems to be, so far 
as we are informed, no différence at ail in the service rendered the 
two roads. Why, then, should the Wrightsville & Tennille charge 
the Augusta Southern $2.75 per ton for a haul of 36 miles, and the 
Central only |2.40? It is said in the answer of the Wrightsville & 
Tennille that the Central is a larger and more powerful road than 
the Augusta Southern; but the interstate commerce law does not au- 
thorize discrimination in favor of a larger road or a better customer. 
The Wrightsville & Tennille insista that it does not connect with the 
Augusta Southern, for the right of way of the Central is between 
them. But it has no more connection with the Central, and the 
Central is not objecting to the use of its right of way, and mag- 
nanimously, so far as the record discloses, gives the same advantage 
to either road. Now, if the Central had any control over the Wrights- 
ville & Tennille Eailroad, a différent question might be presented; 
but the answer assures us that the Wrightsville & Tennille is a 
strictly independent road, and is controlled by its own directors. 

But it is insisted for the Wrightsville & Tennille Railroad that it 
is a local road, wholly within the state, as is the Augusta Southern, 
and therefore neither is within the opération of the law relating to 
interstate conimerce. But the authorities cited by the respondent 
conclusively dispose of this contention. What seems to be a very 
adéquate statement of the law on this point is afforded by the inter- 
state commerce commission itself in the case of Mattingly v. Pennsyl- 
vania Co., 3 Interst. Commerce Com. E. 609, 610: 

"What is meant by transportation wholly within one state? The answer 
seems plain. It is evidently the transportation that is an élément of the com- 
merce not subject to the jurisdiction of congress; that is to say, the purely 
internai commerce of a state. Under this principle, transportation to whlch 
the act does not apply must originate and end in the state. If the transporta- 
tion be a part of a voyage from one state to another, or if a shlpment to or 
from a foreign country, it Is interstate or foreign commerce, and subject to 
tbe act; and, under the rule that commerce includes ail the agencies em- 
ployed in it when a carrier located and operated only within one state en- 
gages in interstate transportation, it becomes an instrument of commerce 
among the states, and is subject for ail the purposes of said commerce to the 
provisions of the act. It cannot engage in the service, and reject the obll- 
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gâtions Imposed for the régulation of the service. One of thèse obligations 
(ounded on the public Interests is impartiality in reoeiving, shipping, forward- 
ing, and delivering Interstate traflic. There can be no prefereutial service 
in this respect as regards persons, carriers, or traffie, and no refusai to do for 
some what is done for others, nor any unjust discrimination in charges." 

Applying this principle to the facts of this case, it is indisputable 
that both the Wrightsville & Tennille and the Augusta Southern 
hâve been, and are, engaged in interstate commerce, and are under 
the control of the enactments upon that topic. 

It is also said for the respondent that the court cannot compel 
it to enter into a contract for through shipments with the complain- 
ant, and many cases are cited to support that proposition. Conced- 
ing this to be true, we nevertheless hâve, it seems, the power to 
compel the respondent to receive and forward the freights tendered 
at its terminus by the Augusta Southern, and to inhibit it from 
charging for such service rates so unreasonable as to prohibit the 
shipments of interstate freights by the complainant's road ; thus com- 
pelling ail such freights to be shipped over the road in whose favor 
the discrimination is made. The through bill of lading is a facility, 
but is not a necessity, for such interchange of freights. Nor does 
it follow, as insisted for the respondent, that the full local rate per- 
mitted by the state law is, in the absence of a contract between the 
roads for through shipment, a just or reasonable rate on freight 
plainly not local, but through freight. Why îs it reasonable that a 
railroad company should chargé a higher rate for local than for 
through shipments? 

In King v. Eailroad Co., i Interst. Commerce Ccun. R. 262, we find 
this clear proposition : 

"The local rates are made for many trains that run slow, stop generally 
at every station, delivering and taliing on freight, ehiefly in parcels not loàded 
oruiïloaded by the shippers or consignées, but loaded or unloaded by the serv- 
ants of the company. T'hey, of course, carry freight occasionally iu car 
loa(ïé to local points. Such shipments are, of course, much more expensive 
than through freights, and for such services an additional charge is reason- 
able, and the laws permit it" 

But no fair or équitable construction will justify the exaction of 
local rates for freights not local, where services belonging to local 
rates is not offered; and this for the purpose of diverting trafflc or 
stifling a competitor. The application of local freight rates as in- 
strumentalities of warfare between railroads as to interstate or for- 
eign through freights unless such rates are actually reasonable for 
the services rendered, is clearly under the ban of the national law. 

Is the rate of |2.76 a ton on freight in itself not local, but through 
freight, per se unreasonable? As we are now informed, we think 
it is. The independent, well-managed, and prospérons respondent 
charges the Central $2.40 for services which seem precisely similar 
in character to those rendered the complainant; and it formerly 
chargea the complainant the same rate. The conditions of the 
• trafBc remaining unchanged, this is, at least, presumptive évidence 
that |2.40 is enough; and, if it is, |2.76 is unreasonable. For the 
purposes of this application, then, we flnd a charge of $2.76 a ton on 
interstate freights shipped under conditions similar to those where 
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the Central is chargea $2.40 a ton to be an unreasonable and unlaw- 
f ul discrimination. We find that tlie respondent should be inhibited 
under such circumstances from exacting on such shipments more 
than it exacts from the Central for similar services. We also direct 
that the Wrightsville & Tenaille Eailroad, when this rate is paid or 
tendered by the Augusta Southern, shall, without unnecessary delay, 
forward and deKver such shipments of Interstate freights to their 
destination, and shall afford equal and fair facilities for the inter- 
change of interstate business. We further find that the Augusta 
Southern shall give bond with security, to be approved by a judge 
of this court, in the sum of |10,000, to secure the Wrightsville & 
Tennille for the différence between the rates of |2.40 and |2.76 per 
ton on interstate shipments in case it should be hereafter ascertained 
that such a discrepancy is not unlawful discrimination, and that both 
parties shall prépare the cause for final disposition as speedily as 
may be practicable; and that a mandamus be issued and served con- 
formably to this flnding, under the provisions of section 10 of the act 
of March 2, 1889. 



PACIFIC IMP. CO. V. OITY OF CLARKSDALB. 

(Circuit Court of AppeaJs, Fiftli Circuit. February 17, l8i>6.J 

No. 412. 

1, Municipal Corporations — Issue of Bonds — Qualifikd Votkrs — Mississippi 
Constitution of 1869. 

The constitution of Mississippi of 1809 provided that the votes of two- 
thirds of the qualitied voters of a clty or town sDould be required to au- 
thorlze a subscrlption by the city or town to the stock of a railroad Com- 
pany. An act of the législature regulating such subscrlptions provided 
that on the day of an élection to authorize a subscrlption a new registra- 
tlon of voters should be had. which should be conclusive évidence of the 
true number of légal voters, and that no person not registered should vote, 
or be eounted in determlning the resuit. Held, that such provisions In re- 
gard to registration did not violate the constltutional provision requiiing 
the assent of tvpo-thlrds of the qualllied voters. 

3. Samb— Rbincorporation — Obligations. 

After a town had adopted an ordinance providing for an issue of bonds 
to pay for a subscrlption to the stock of a railroad company, and the same 
had been approved by the qualllied voters according to the statutes of 
Mississippi, but before the bonds were issued, the charter of the town was 
repealed, and shortly afterwards the same constituency was Incorporated 
as a clty. Held, that the law thereupon Imposed upon the clty the obliga- 
tion to discharge the outstanding debt or obligation of the town to pay for 
the subscrlption to the stock, which mlght be discharged by the issue of 
bonds, if accepted by the créditer, though the city had no power to mako 
such bonds negotiable, and tliat the constitution of Mississippi of 1890, 
in view of the saving clause contained in its prohibition of such subscrip- 
tlons, did not Invalidate a subscrlption made before its adoption, though 
uo bonds had been issued at the tlme of such adoption. 

3. Samk — Negotiable Bonds — Evidbncb dp Dbbt. 

If a municipal corporation not authorized to issue negotiable bonds does 
issue bonds, negotiable in fonn, in payment of a debt, recovery may never- 
theless be had upon sutîh bonds, as évidences of debt, though they are sub- " 
ject, even In the haiids of third parties, to équitable" défenses. 

In Error to the Circuit Court of the United States for the Northern 
District of MississippL 
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Holmes Cummins and D. A. Scott, for plaintifE in error. 
J. W. Outrer and J. L. Alcorn, for défendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and BOAR- 
MAN, District Judge. 

BOARMAN, District Judge. This suit was instituted in the cir- 
cuit court for the Northern district of Mississippi by tlie Pacific Im- 
provement Company, against the municipality of the city of Clarks- 
dale, to recover on 43 past-due coupons issued by the défendant cor- 
poration, January, 1891, each for tlie sum of |60. Plaintiiï allèges 
that such coupons were issued to secure the interest to become due 
on certain 15 (part of an issue of 25 bonds, of |1,000 each) bonds, of 
$1,000 each, issued by the défendant, under the authority of the act 
of the state of Mississippi, of February 15, 1882, entitled "An act to 
authorize counties, cities and towns to subscribe to the capital stock 
of railroads," approved Mardi 7, 1882; that the plaintiff purchased 
the said 15 bonds, numbered from 11 to 25, inclusive, with coupons 
attached, in due course of trade. The évidence attached to the bills 
of exception seems to be ail the testimony administered by either 
side on the trial, and it shows substantially that on the 25th day of 
February, 1882, the législature of Mississippi passed an act em- 
powering the several cities and corporate towns of the state to sub- 
scribe to the capital stock of railroad companies, payable in nego- 
tiable coupon bonds of the city or town so subscribing, on the 
approval of two-thirds of the qualifled voters of the corporation. 
Under the authority of that act the town of Clarksdale on the 
30th day of October, 1889, adopted an ordinance providing for the 
subscription by the said town of |25,000 to the stock of the L. & N. 
Ey. Go., payable in 25 negotiable coupon bonds, of |1,000 each, 
of the said town, running 20 years, with 6 per cent, interest; and 
the said ordinance, having been submitted on the 25th of November, 
1889, was approved and ratifled by the voters of the said town of 
Clarksdale, the vote thereof being unanimous. By the terms of 
said ordinance, it was stipulated that no payment was to be made, 
or the bonds to be issued, until the branch road had been construct- 
ed beyond the county line. That there was no stipulation as to 
any flxed time in which the said railway work was to be completed, 
and that said railway was completed about September, 1890. That 
in the meantime, on February 13, 1890, the législature passed an act 
repealing the act of February 25, 1882, incorporating the town of 
Clarksdale, and then, a few days later, passed another act, incor- 
Ijorating the défendant the city of Clarksdale, in which is included, 
80 far as we are advised by the record, substantially, the same terri- 
tory and people that were included in the old town of Clarksdale. 
After the completion of the said railroad, some time in the latter 
part of 1890, the défendant the city of Clarksdale, as successor to 
the town of Clarksdale, prepared and executed 25 bonds, of |1,000 
each, payable at 20 years from date, with coupons attached, with a 
yearly interest of 6 per cent. And in pursuance of an ordinance 
passed by the city of Clarksdale the said bonds, etc., were placed in 
v*74F.no.4 — 34 
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theliands of the Clarksdale Bank & Trust Company, and they were to 
be delivered to the railway Company upon the delivery to the bank of 
said certiflcates of stock, for the like amount of shares of said rail- 
way stock. Thèse delivéries were accomplished on the 13th of May, 
1891. The défendant, under its plea of the gênerai issue, set up a 
number of spécial matters, an analysis of which seems to show sub- 
stantially the following grounds of défense: That the act of 1882, 
under which the élection to authorize the issuance of the bonds in 
controversy purports to hâve been held, is unconstitutional, in the 
fact that it pro\1ded for and set up unreasonable régulations with 
référence to the registration of voters in said town ; that the act was 
not uniform and impartial, and directly denied and abridged the con- 
stitutional right of the qualifled electors of the town; "that the sub- 
scription originally proposed or made, if any such was ever author- 
ized, was conditional only, and the subscription provided for by the 
Louisville, New Orléans & Texas Eailway Company was never ac- 
cepted;" that in that state of case, before the performance of the 
condition précèdent upon which only could the subscription become 
binding, the constitution of Mississippi of 1890 was adopted, which 
deprived ail municipalities of the right to subscribe to the capital 
stock of railwaj' companies, and before that time, also, the charter of 
the municipality under which the élection had been held was re- 
pealed, and the bonds, to which were attached the coupons in con- 
troversy, were issued by a tiew municipality, to wit, the city of 
Clarksdale^ subsequently created by the législature of Mississippi, 
and which latter municipality had no authority to issue the bonds 
referred to; that "conceding the subscription was not conditional, 
and the obligation to subscribe and pay fOr the stock attached coïn- 
cident with the détermination of the result of the élection held by 
the town of Clarksdale, the bonds issued by the défendant are void, 
notwithstanding, for want of législative authority"; that the orig- 
inal ordinance of the town of Clarksdale required the city secretary 
to affix the corporate seal to said bonds, while in fact the seal of 
said corporation was not impressed upon the said bonds by said sec- 
retary, nor by any one authorized to do so. 

After ail the évidence was in, the court below directed the jury to 
flnd for the défendant. The several assignments of error presented 
by défendant in error are ail bas ed on the error of the court below in 
so directing the verdict, and they a,llege, substantially, that there 
was error therein because the proofih this case shows that the town 
of Clarksdale, the immédiate predecessor of the défendant corpora- 
tion, was f uUy authorized, in law, to enter into the subscription con- 
tract with the railway company, and to obligate itself to pay the 
amount so subscribed, in negotiable bonds, according to said con- 
tract; that when the town of Clarksdale was dissolved the debt in- 
curred by such said subscription, and the obligation to issue such 
bonds therefor, remained undischarged, and that there was, in law, 
a valid obligation resting on the constituency of the dissolved 
municipality to discharge the same; that, when the législature in- 
corporated the said constituency into the said the city of Clarksdale, 
the law itself împosed such said obligation on the new municipality; 
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that the work of the railway company having been contracted for by 
the town of Clarksdale during the life of that corporation, and the 
same having been completed after the création of its successor, the 
city of Clarksdale, the défendant, in récognition of its right and 
duty, under the provisions of the constitution of 1890, to meet and 
discharge such lawful obligations of the dissolved town of Clarks- 
dale, as were imposed on it by law, issued the said bonds lawfully 
now sued on. 

The act of 1882, under which the élection authorizing the said sub- 
scription was held, provides for a new registration to be had, on the 
day of the élection, of ail the légal yoters, etc.; that the registration 
thus made shall be conclusive évidence, in ail matters aiîecting the 
validity of the vote, in ail courts of this state, of the true numbers of 
légal voters, and no person not so registered shall vote, or be counted 
in determining the resuit; that the subscription shall not be made 
"unless it appears from the returns made by saM inspectors of élec- 
tion and registration books that two-thirds of the légal voters of 
such county, city or town hâve voted for the subscription." The 
évidence in the transcript shows that the whole number of voters "so 
registered by said inspectors, and of votes cast at said élection, was 
168; that ail of those were cast for, and none against, the said sub- 
scription." The évidence in the record shows nothing as to the num- 
ber of persons residing in said town who were qualified, under the 
law or constitution, to vote at a gênerai élection, nor how many 
voters were, or had been previously, registered in the town. The 
counsel's argument against the constitutionalitj^ act of 1882 seems 
to be founded on an assumed condition of facts. We can see nothing 
in the évidence, upon which we think good or conclusive reasoning 
could be founded, forbidding the législature, under its constitutionaî 
power, to provide for such registration as was had at the said élec- 
tion, or to show that the registration so had was damaging at ail, to 
the rights of any tax-pajdng résident of said town who was qualified, 
under the law or constitution, to vote at a gênerai élection. So far 
as we know, every qualified elector in the town was at liberty to 
vote, and may hâve voted, his assent or dissent on the issue submit- 
ted at that élection. In Hawkins v. Carroll Co., 56 Miss. 735, — 
cited by counsel for plaintiff in error for the purpose of showing the 
rule in Mississippi to be that two-thirds of ail the qualified légal 
votera of the county, city, or town must assent to the subscrip- 
tion before the debt can be lawfully imposed on the constituency 
thereof, — appears an agreed statement of facts showing, among 
other things, that there were at the time of the élection froni 
2,000 to 2,500 qualified voters in Carroll county. On the state 
of facts submitted, the court said that "the proposition did not hâve 
half of 2,000 voters, and, of course, did not hâve the assent of two- 
thirds, as required by the constitution." The évidence in that suit 
showed a state of case to which the court's view or rule of law laid 
down thereon could be applied. In this case how can any one say, 
from the évidence, that less than two-thirds of ail the qualified elect- 
ors, under the constitution and law, residing in said town, did not 
express their assent to the subscription? The bonds sued on in the 



532 74 FEDERAL KBPORTER. 

Hawkins v. Carroll Co. suit were issued under the authority given to 
counties to subscribe to railways, in tlie constitution of 1869, which 
contained the "two-thirds clause." After the rule in Mississippi, 
interpreting that clause, was announced, in 1874, tlie législature, we 
présume, in passing the act of 1882, desired, in the provisions there- 
in for new registration, and in its déclaration that the registration 
thus made shall be conclusive évidence in ail matters affecting the 
validity of the vote, etc., to présent its view of the meaning of that 
two-thirds clause. So far as we are advised, the courts of Missis- 
sippi hâve not said that the provisions of that act in relation to the 
methods for registration, etc., described therein, are unconstitu- 
tional, though it may be that the said courts hâve, since the act of 
1882, held to and affirmed the said rule of the suprême court in rela- 
tion to the two-thirds clause in the said act. In Carroll Co. v. Smith, 
m U. S. 556, 4 Sup. et. 339, a suit brought on bonds, also issued un- 
der the two-thirds clause in the constitution of Mississippi, against 
that county, the défenses against which were like those set up by 
the défendant city in this case, the court found it necessary to con- 
sider and pass upon the rule laid down in the suprême court of Mis- 
sissippi in Hawkins v. Carroll Co. In the case of Carroll Co. v. 
Smith the court said : 

"The single question for us to consider In this casé Is whether It reqnires 
a vote of two-thirds of the whole number enroUed as qualified to vote, and not 
merely two-thirds of such actually votlng, at an élection for that purpose, to 
authorize the issue of such bonds as those in the suit." 

In further discussing the opinion of the suprême court of Missis- 
sippi, in which the rule contended for by appellee's counsel was laid 
down, the court said: 

"We hâve, however, considered the reasonlng of the suprême court of Mis- 
sissippi in Its opinion In the case of Hawkins v. Carroll Oo. with the respect 
which is due to the highest tribunal of the state, speaking upon a toplc as to 
whleh it Is presumed to hâve peculiar fitness for correct décision; and, while 
we are bound to admit the carefulness and fullness of its examiuation in 
question, we are not bound to adopt Its conclusions. On the contrary, we 
are eonstrained to follow the décisions in St. Joseph Tp. v. Rogers, 16 Wall. 
644, and adhère to the views expressed by this court In County of Cass v. 
.Tohnston, 95 U. S. 360, In declding the same question upon the construction 
of a provision of the constitution of Missouri which Is Identlcal with that 
of the constitution of Mississippi under considération. It was there declared 
and declded that ail qualified voters who absented themselves from an élec- 
tion duly called are presumed to assent to the expressed will of the majority 
of those votlng, unless the law providing for the élection otherwlse déclares. 
Any other rule would be productive of the greatest inconvenience, and ought 
not to be adopted unless the législative will to that eft'ect is clearly expressed. 
In Missouri, as in Mississippi, there was a constltutional provision requlrlng 
a registration of qualified voters. State v. Sutterfield, 54 Mo. 391." 

In concluding its opinion the court said : 

"In our opinion, the constitution of Mississippi dld not mean, in the clause 
under considération, to Introduce any new rule. * * * That the words 
'qualified voters,' as used in the constitution, must be taken to mean, not 
those qualified and entitled to vote, but those qualified and actually voting." 

In our view of the law, we see uo reason that would f orbid the 
town of Clarksdale, if it had been in existence when the railway 
work was completed, to issue negotiable bonds in compliance with 
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the said subscription contract between itself and the railway Com- 
pany. When the town of Clarksdale was dissolved, and the mu- 
nicipality of the city of Clarksdale was incorporated, for the same 
constituency that had previously been incorporated in the town 
of Clarksdale, we think the law, without any further or spécial 
lejïislative authority, imposed on défendant city therefor the ob- 
ligation to discharge the lawful outstanding and unsatisiled debts 
of the town of Clarksdale. What was that debt or obligation? It 
was to give negotiable bonds, évidences of indebtedness, bearing 
6 per cent., running 20 years, in payment of the amount of the said 
subscription. See Broughton v. Pensaeola, 93 IJ. S. 266; Mt. 
Pleasant v. Beckwith, 100 U. S. 514; and Mobile y. U. S., 116 U. S. 
289, 6 Sup. et. 398. 

Counsel for défendant city contends that, even if said obligation 
of the dissolved corporation was lawfully imposed on the défendant 
corporation, the limit of its liability therefor is to pay the debt for 
the subscription to the said railway company; that the law impos- 
ing such an obligation does not authorize it to issue its negotiable 
bonds therefor; that there is no authority expressed or implied in 
the law, or in the charter of the défendant corporation, to author- 
ize it to bind its constituencj' for the payment of such securities. 
We find that the undisputed évidence, and the law ai^plicable there- 
to, show that the debt of the dissolved corporation was lawfully 
incurred for said railway subscription; that défendant city, on its 
création, February 15, 1890, as the successor of said dissolved cor- 
poration, became liable for the satisfaction of said debt to the said 
railway company, to whom the bonds herein were issued by de- 
fendant city January, 1891. We find, too, that défendant city re- 
ceived, and now owns and holds, said stock; that said bonds were 
signed by the niayor of défendant city, and they were, in pursu- 
ance of valid ordinances, delivered to the said railway company 
in payment or settlement of the debt due by the town of Clarks- 
dale to said railway company ; that plaintifï is the holder and own- 
er of the bonds sued on. Conceding that the limit of the liability 
of the défendant city, the successor of the dissolved corporation, 
at the time it undertook to issue the negotiable bonds now sued 
on, was only, in law and fact, to pay the said debt of the town of 
Clarksdale, and that it possessed only such powers as ordinarily 
inhere in the organism of such municipalities, it seems, if the 
créditer of such a corporation was satisfied, that there could be 
no reason, in law, to forbid such a corporation to issue to such a 
créditer a promissory obligation that, as an évidence of such debt, 
would be lawfully binding on its constituency. The power to con- 
tract such a debt, on the part of such a corporation, carries with 
it the authority to give valid évidences of debt, such as warrants, 
vouchers, or promises to pay the debt. Why cannot a debt im- 
posed on such a corporation be settled by a promissory bond or note 
binding on its constituency? If we were not otherwise satisfied of 
the power of the défendant corporation to give negotiable bonds in 
settlement of the debt of its predecessor, we think it is clear, what- 
ever may be the extent of defendant's charter powers to issue such 
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bonds in settlement of its lawful debts, that recoyery may be liad 
against the défendant under the purpôse and stipulations in tlie 
following provisions of the constitution of 1890, namely: 

"No countj', etty, town or other municipal corporation sîiall liereafter be- 
come a suWscriber to the capital stock of any railroad, or otlier corporation or 
association, or make appropriations, or loan its crédit in aid ot sucti corpora- 
tion or association; ail authority that heretofore conferred for any purpose 
aforesaid, by the législature, or by the ctiarter of any corporation is hereby re- 
pealed." "Nothing in this section contained shall affect the right of any cor- 
poration, municipality or county to make such subscrlptions, -where the same 
had been authorized under laws existlng at the time of the adoption of this 
constitution, and by Tote ot the people thereot, had prior to its adoption, when 
the terms of its paymeut and subscription had been, or shall be complied with, 
or to prevent the renewal of bonds, or other use of any said other means as 
are or may be prescribed by law for thè pa.yment or liquidation of sucli sub- 
scription or of any existing Indebtedness." Const. 1890, § 183. 

Under the view we hâve expressed, the debt or obligation due 
to the railM^ay company at the time the settlement was made be- 
tween the défendant and the railway company was still outstand- 
ing, and it was clearly the duty and right of the défendant city 
to use such means in liquidation thereof as might be lawful in the 
discharge of any of its existing indebtedness. It was lawful, in 
the défendant, in settlement of its existing indebtedness, to give 
its promissory obligation to pay on such terms as the créditer 
might be willing to make. Conceding there was no power in the 
défendant to bind its constituency to the payment of commercial 
securities, as thèse bonds purport to be, it does not follow that — 
when such bonds were given in payment of a lawful debt, and the 
settlement of such debt is shown to hâve been the purpose for 
which the bonds were issued, and it is further shown that the 
mayor, being duly authorized by valid ordinances, signed and de- 
livered the same to the creditor agreeing to take them— the de- 
fendant can escape the payment of the debt or obligation which 
is evidenced by such promises to pay, because, or on the ground 
that, the city authorities gave negotiable, instead of nonnegotiable, 
promises to pay to the creditor. On the contrary, when negotiable 
securities, instead of nonnegotiable instruments, hâve been em- 
ployed in settlement of lawful debts, the negotiable bonds so given 
hâve, when they were being sued upon, been treated, in a number 
of reported cases both in fédéral and state courts, as évidences of 
the debt, and on them, in the hands of third parties, recovery has 
been had against such défendant corporation. See Holmes v. City 
of Shreveport, 31 Ped. 113, and cases cited therein. 

There seems to hâve been no contention in the court below that 
the plaintiff was not the holder, for value, of the instruments sued 
on. The défendant city'3 contention on that matter went only 
to the purpose of denying that the instruments in plaintiff's hands 
conld be recovered on as commercial securities. Yet there appears 
to hâve been no purpose, so far as we are advised by the record, on 
the part of défendant city, in the court below, to set up any équitable 
défenses against the bonds sued on. In Claiborne Co. v. Brooks, 
111 U. S. 408, 4 Sup. et. 489, suit was brought on negotiable 
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tonds in the hands of a holder for value. A debt had been con- 
tracled in favor of Sturm, a building contractor, to whom the 
bonds were given in payment thereof. The suit was resisted be- 
cause "the eounty had no authority to issue a uegotiable, interest 
bearing bond," such as sued on. The real controversy brought to 
the suprême court seems to hâve been based on an exception to 
the ruling of the court below forbidding défendant eounty to set 
up equities against the bonds. The court said: 

"If the right of the détendant to set up the défenses whieh it had asainst 
the bonds in the hands of Sturm was not denied or disputed, we do not see 
of what importance the partlcular form of the instrument would hâve been." 

In concluding the opinion the court further said: 

"* * * Thcre was no power in the eounty to issue such commercial paper 
as would be exempted from such défense. The document sued on in tiiis 
case may very well hâve served the purpose of a voucher to sliow a stated ac- 
<!ouut, as between Sturm and the eounty, and may t>e of such a form as to ho 
assignable by indorsement; but it must always be liable, in whosesoever 
hands it may corne, to be open for examination as to its validity, honesty, and 
correctness." 

Under our view of the lnw applicable to thé issuable facts in tliis 
case, it follows that it was error in the circuit court to direct a 
verdict for the défendant city. The judgment is reversed, and the 
caiise remanded, with directions to grant a new trial. 
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(Circuit Court of Appeals, Sixth Circuit., May 12, 1896.) 
No. 397. 

1. Municipal Bonds— Reoit.^i.s— Authority to Issue. 

When municipal bonds recite npon their face that they are issued in ac- 
cordance with the provisions of' a particular act of tlie législature, and 
that certain steps required by such act to be talîen, as a condition of theiv 
issue, were taken at a titae when the act itself shows they could not legally 
be taken, such bonds are invalid, even in the hands of a bona fiide pur- 
chaser for value. MçClure v. Townsliip of Oxford, 94 U. S. 429, followed. 

2. Same— Chakteii OF Ironwood. Micn. 

tJpon considération of the varlous provisions of the act reincorpora ting 
the city of Ironwood, Mich., passed I'"'ebruaiT 24, 1893 (I^ocal Acts Midi. 
1893, No, 235), held, that the power to issue bonds, and to initiate pro- 
ceedings for a vote npon such issue, conferred by chapter 9, § 9. of the act, 
was one that could be exercised only by the new officiais of the city, as 
reincorporated under the act, to be chosen at the flrst élection, directed by 
the act to be held on April 3, 1803, which élection was neither an anuual 
nor spécial élection, within the meaning of said chapter 9, § 9, and ac- 
cordingly that bonds reciting that they were issued under the authority 
of chapter 9, § 9, of said act, pursuant to a vote of the qualified clectors 
at an élection held for the purpose on April 3, 1893, disclosed upon their 
face that they were not legally authorized, and were Invalid even in the 
hands of a bona flde holder for value. 

In Error to the Circuit Court of the United States for the West- 
ern District of Michigan. 

This was an action in assumpsit on 70 coupons attached to 70 
bonds issued by the mayor, city clerk, and city comptroller of the 
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city of Ironwood, Mîch. The coupons were for |30 each, and the 
amount claimed was $2,100. The bonds were in the following 
form, except as to the numbers and times of payment thereof : 

United States of America. 

No. 149. Tlie City of Ironwood. $1,000 

Organized under tlie Laws of the State of Michigan. 

Public Improvement Bond. 

Know ail men by thèse présents, that the city of Ironwood, in the state of 
Mlchigan, hereby acknowledges Itself Indebted, and for value recelved prom- 
ises to pay, to the bearer hereof, the sum of one thousand dollars, in gold 
coin of the United States of America, of the présent standard of weight and 
fineness, at the First National Bank, in the city and state of New York, 
on the first day of August In the year nlneteen hundred and thirteen (1913), 
with Interest thereon at the rate of 6 per cent per annum from date, paya- 
ble on the first days of February and August in each year, in llke gold coin, 
at the said First National Bank, on the présentation and delivery thereto of 
the coupons hereto annexed, as they severally become due. This bond 
is issued by said city In accordance wlth a resolution passed by the common 
council thereof on the 5th day of September, A. D. 1893, and also In accord- 
ance with the provisions of section 9 of chapter IX. of Act No. 255 of the Local 
Acts of 1893 of the législature of the state of Mlchigan, provldlng for the bond- 
Ing of said city for paying the floating indebtedness and making public 
Improvements, and authorized by a vote of a majority of the qualifled elect- 
ors of said city voting at an élection held for that purpose on the 3d day of 
Aprll, 1893, under and In accordance with the provisions of the charter of 
said city, providing for the issue of bonds, and ail of which said provisions 
hâve been fuUy complied with, in the issuance thereof. In witness whereof, 
the said city of Ironwood has executed this bond, by causing its mayor and 
city clerk to slgn their names hereto under the resolution aforesaid, and by 
causing the city comptroller to countersign the same, and to afflx the seal 
of said city thereto. Done at the city of Ironwood, In the state of Mlchigan, 
this first day of August, A. D. 1893. 

City of Ironwood, Wm. Trebilcock, Mayor. 

[Seal.] 
Gogebic County, Mlch. : John Evans, Olty Clerk. 

Countersigned: 

Chas. W. Curran, Olty Comptroller. 

The référence in the bonds to Act 255 of Local Acts of 1893 was 
a clérical error. It should hâve read, "Act 235 of the Local Acts 
of 1893," — a mistake which could hâve easily been seen by any one 
Consulting the volume of local acts of that year. It appeared from 
the évidence that thèse bonds were part of an issue of 150 fl,000 
bonds sold by the city of Ironwood to the broking and banking 
ârm of Coffin & Stanton, of New York, under a contract which was 
entered into by the mayor and common council of the city of Iron- 
wood by their acceptance of the following proposition : 

To the Mayor and Common Council of the City of Ironwood, Mlchigan— 
Gentlemen: We wlll purchase $150,000.00 of City of Ironwood six per cent 
public improvement bonds, dated August 1, 1893, paying for the same $145,- 
275.00; the said $145,275.00 to be deposited wlth us to the crédit of the city, 
and to be paid out as foUows: $25,000.00, on the delivery of the $150,000 00 
bond issue; $25,000.00, thlrty daya after date of first payment; $15,000 00 
sixty days after date of first payment; $15,000.00, three months after date of 
first payment; $20,000.00, four months after date of first payment; $20,000 00 
Aprll 15th, 1894; $25,275.00, May 15th, 1894. Bonds to be accompanied by 
eatisfactory papers as to due issuance, statement of debt, population, and as- 
eessed valuatlon. Coffin & Stanton, New York. 
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After Coffin & Stanton had paid the first |25,000 due on this cou- 
tract, and reeeived the bonds, they hypotlieeated them with the 
plaintifïs, the président and directors of the Manhattan Company, 
who are a banking corporation of the state of New York, to secure 
a loan of |50,000 then made, and to secure any loans which might 
be then due, or should thereafter become due, on other loans from 
Coffin & Stanton to the bank. Before the city of Ironwood could 
secure a second payment from Coffin & Stanton, they became in- 
solvent, and made an assignment for the beneflt of creditors. No 
interest has been paid by the city on the bonds. The court below 
directed a verdict for the défendant on the ground that the popular 
élection from which the common council and the varions city offi- 
cers assumed to dérive authority to issue the bonds, held, as re- 
cited in the bonds, on the 3d day of April, ISt).*?, was an élection at 
which it was not within the corporate povver of the electors of the 
city of Ironwood to confer, by their votes, authority for this pur- 
pose. This Avrit of error is brought to review the judgment entered 
upon the verdict thus directed. Chapter S), § 9, was the particular 
section of the act of 1S93 claimed to authorize this issue. That 
part of it material hère was as follows: 

First. Tlie council may provide for tlie payment of ail bonds tliat liave been 
heretofore issued as tliey shall mature. .Second. Tlie connnon council may 
provide, by bondinj? the city, for the payment of the présent floatins indebted- 
ness of said city, as hereinafter in this section providod. Third. Tho common 
council may purehase of the Ironwood Water Works Company, and tiie Hur- 
ley Water Company, a corporation, ail the water pipe owned by said com- 
panies and now laid in the streets and alleys and other public places of said 
city; also purehase the stock, rights, privilejres and franchises of said Iron- 
wood Water Works Company and said Hurley Water Company, and the said 
common council may provide for the payment of such pipes, stock, privilèges 
and franchises by bonding said city except as hereinafter provided. Fourth. 
To enable the common council to fully and eiïectually carry out and perform 
the powers eonferred upon them b.y this section, and to make additional public 
improvements, they may borrow money at a rate of interest not to exceed 
six per cent per annum and issue the bonds of the city therefor; signed by 
the mayor and city clerk and coimtersigned by the comptroller, but no mouey 
shall be borrowed" for a longer period than thirty years, and the question of 
making any loan sliall be submitted to the qualified votors of said city at 
some annual or spécial élection called for that purpose in the same manner 
as other spécial élections are called under this act; but before any loan of 
money shall be authorized by a vote of such electors of said city written or 
printêd notice shall be posted by the clerk in at least three public places in 
each ward, specifying the object or objects for which money is proposed to be 
borrowed. The common council may provide by ordinance, the manner of 
voting upon any question of bon'owing money, but the votes shall be can- 
vassed in the same manner, as the resuit of otiier votes are canvassed by 
tho provisions of this act. 

The act was passed February 24, 1893, and was, by its terms, to 
take immédiate effect. The city of Ironwood had been organized 
out of the village of Ironwood by a local act or charter passed in 
1889, and this charter was araended in some respects by a local act 
in 1891. Both the acts of 1889 and of 1891 were repealed by the 
act of 1893. The title of the act of 1893 was, "An act to re-incor- 
porate the city of Ironwood in the county of Cogebic and to add 
territory thereto and to repeal ail acts and parts of acts incon- 
si.stent herewith." 
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Chas. E. Eushmore, for plaintiffs in error. 

Jas. C. Flanders and Chas. E. Miller, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

TAFT, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

The case turns on the construction of the charter of the city of 
Ironwood, passed in 1893. We may assume, without deciding, that 
the oiïicers of the city who signed thèse bonds had implied power, 
by virtue of the charter's provisions, to recite in the face of the 
bonds that the requirements of the act in the issuance of the bonds 
had been complied with, and thus to estop the city from denying 
the performance of the conditions précèdent to the valid issue of 
the bonds, as against a bona flde purchaser of them without notice. 
The contention on behalf of counsel for the city is that the bonds 
recite on their face a fact which must invalidate them. They re- 
cite that the bonds were issued in accordance with the provisions 
of section 9, c. 9, of Act 235 of the Local Acts of 1893, and were 
authorized by a vote of a majority of the qualilied electors of the 
said city voting at an élection held for that purpose on the 3d day 
of April, 1893, under and in accordance with the provisions of the 
charter of said city providing for the issuance of the bonds, and 
that ail of said provisions hâve been fully complied with. If réf- 
érence to this act shows that the common council of the city of 
Ironwood could not hâve been authorized to issue the bonds by a 
popular élection held upon the 3d day of April, 1893, then it must 
follow that the bonds are void in the hands even of the bona fide 
purchaser. This is clearly established by the case of McClure v. 
Towmship of Oxford, 94 U. S. 429. The bonds in that case were 
issued by the township of Oxford, Kan., bearing date April 15, 1872, 
and recited that they were issued under an act of the législature 
of Kansas, approved March 1, 1872, authorizing the township to 
subscribe for stock in the Oxford Bridge Company, and in pursu- 
ance of a vote of the qualifled electors of said township at an élec- 
tion held therein April 8, 1872. They were adjudged by the su- 
prême court to be void, because the act referred to took effect, by 
its terms, only from its publication in the Kansas Weekly Common- 
wealth, which did not take place until March 21st, and it thus ap- 
peared that the élection could not hâve been held pursuant to a no- 
tice of 30 days, as required by the act. Said Mr. Chief Justice 
Waite, speaking for the court: 

"No valid notice of an élection could be glven until the act went into effect, 
because until then no offleer of the township had authority to designate time 
or place of holding It. Thèse bonds therefore carried upon the face unmis- 
takable évidence that the forms of the law under which they purported to 
hâve been issued had not been complied with, because thirty days had not 
elapsed between the time the law took effect and the date of the élection. 
If a purchaser may be, as he sometimes is, protected by false récitals in mu- 
nicipal bonds, the municipality ought to hâve the benefit of those that are 
true. This suit was brought upon coupons detached from the bonds pur- 
c-liased by the plaintilï in error before maturity, but upon tlieir face they refer 
to the bonds, and purport to be for the semiannual interest accruing thereon. 
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This puts the purchaser upon inctuiry for the bonds, and charges liim with 
notice of ail tliey contain." 

It is hardly necessary to refer to other cases to establish the 
principle that ail persons deallng with municipal bonds are bound 
to take notice of the provisions of the statutes under which such 
bonds purport to hâve been issued. A f ew of them are as f ollows : 
Northern Bank of Toledo v. Porter Tp. Trustées, 110 U. S. 608, 4 
Sup. et. 254; McClure v. Oxford, 94 U. S. 429; Anthonv v. Jasper 
Co., 101 U. S. 693; Lake Co. v. Graham, 130 U. S. 674, 9 Sup. Ct. 
654; German Sav. Bank v. Franklin Co., 128 U. S. 526, 9 Sup. Ct. 
159; Dixon Co. v. Pield, 111 U. S. 83, 4 Sup. Ct. 315. 

We corne now to the question whether, under the 1893 charter 
of the city of Ironwood, authority could hâve been derived from a 
popular élection held upon the 3d of April, 1893, to issue bonds un- 
der chapter 9, § 9, of that charter. The act was passed February 
24, 1893, and, by its terms, took immédiate effect. It repealed ail 
former acts in relation to the city of Ironwood. It was entitled 
"An act to re-incorporate the city of Ironwood." It added to the 
territory of the old city, and created two additional wards. It pro- 
vided that the city should "exercise ail the powers in this act con- 
ferred." It directed that the first élection under the act should 
be held April 3, 1893. It did not in terms continue the offlcers and 
common council of the old city in office, but it imposed duties on 
them in respect to the élection of their successors which necessarily 
implied that they retained officiai power for some purposes, at 
least. The argument for the plaintiffs in error is that, as ail the 
powers of the new city were conferred by words of présent grant, 
they were to be exercised by and through the old council and offl- 
cers as long as they remained in office, as well as by the new coun- 
cil and offlcers to be selected at the élection of April 3, 1893. It 
xs said that the new city, with ail its powers, came into being on 
February 26th; that the power to issue bonds was one of the most 
important of thèse; and that section 9, e. 9, conferring this power, 
was as much in opération February 26, 1893, as upon May Ist of 
the same year. A careful considération of the enfire act, which em- 
braces 17 chapter s, of many sections each, and is much too long to 
be quoted, convinces us that while the act took immédiate effect, and 
the powers therein conferred were presently conferred upon the new 
city, most of them which were new and différent from those exer- 
cised by the prior corporation were only to be exercised through the 
instrumentality of the new officiai organization to be provided by the 
flrst élection to be held under the act. The old city organization was 
continued during the interval between the passage of the act and 
the qualification of the new offlcers to be elected, for police and 
other necessary purposes, such as the holding of the first élection. 
The old ordinances were expressly kept in force until amended or re- 
pealed "by the common council established by this act." This phrase 
doubtless refera to the new council established by the act, rather 
than to the old council, the vitality of which was continued by im 
plication only. It follows that the old common council ha'd no 
power of repealing or amending the old ordinances. If it had no 
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power to repeal or amend ordinances, it is not to be supposed that 
it had the power of initiating new municipal législation. At least, 
in the absence of express authority, tliis is not to be implied. Ail 
the powers conferred upon the common council by the new act, which 
involved the enactment of ordinances, could therefore be exercised 
only by the new council. The power to submit the question of is- 
suing bonds, under section 9, c. 9, to a popular vote, was one in 
the exercise of which the common council had to pass an ordinance 
formulating the question and the mode of its submission. There- 
fore it could not ba exercised by the old council at ail. 

An argument that the old council had the same powers as the new 
is found in a proviso of the section providing for the appointment of 
certain ofHcers by the mayor, which expressly forbids their appoint- 
ment until the new mayor shall be elected. The rule of construction, 
"Expressio unius est exclusio alterius," is invoked to support the 
contention that the powers of the old council which were not thus 
expressly limited were not intended to be limited by implication. 
The rule relied on is not of universal application, and its aptness 
dépends on circumstances, and the juxtaposition of the contrasted 
provisions. It often happens that in respect to one class of sub- 
jects an express limitation is deemed necessary, ex abundanti eau- 
tela, while in respect to another the limitation is thought to be suf- 
ficiently implied without an express provision. In such a case the 
express limitation in one case, instead of weakening the implied 
limitation in the other, only strengthens it, by indicating the gên- 
erai policy of the lawgiver in relation to both. The proviso with 
respect to the appointment of the new offlcers, in our judgment, 
points with much distinctness to the législative intent with re 
spect to ail the powers conferred by the new act, and strongly 
tends to show that, while they were given by a grant in prsesenti, 
they were not to be exercised until the first élection should give 
existence to the new organization. Although a minute examina- 
tion of the act may show necessary exceptions to this gênerai state- 
ment, it certainly is true in respect of the power to issue bonds 
under chapter 9, § 9. 

The bonds were required to be signed by the mayor, the city 
clerk, and the comptroller. Under the old city charter there was 
no city elerk. His duties were performed by a city recorder. 
There was no city comptroller under the old charter. Tliose of 
his duties which were not new had also been discharged by the 
city recorder under the préviens charter. It is obvious, then, that 
the old common council could not issue the bonds during its life, 
because there would be no officers who could exécute them. But 
it is said that the bonds hère in question were issued after the 
new organization, by a vote of the new council, and with the signa- 
tures of the new officers. This is true, but the submission to the 
people of the question of issuing the bonds was in this case directed 
by an ordinance of the old council. This initial step in issuing 
bonds was indispensable to their validity, and it is hardly consistent 
with the plain intention of thé législature to confine the right to 
issue the bonds to the new council, that the important power of 
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seeking authority from the people for this purpose should be vested 
in the ad intérim council. At least, sucK a construction should be 
based on necessary implications. Instead of this, the language of 
section 9, c. 9, is quite inconsistent with such a resuit. By its ternis 
the popular vote was to be taken "at some annual or spécial élec- 
tion" called for the purpose. Now, the first élection under the 
act was on April 3, 1893, and by that élection the old council ceased 
to be. Therefore the old council had no power to call a spécial 
élection for the purpose. Nor was the flrst élection under the act 
to be held April 3, 1893, "an annual élection" within the meaning 
of section 9, c. 9. It came at the same time in 1893 as annual 
élections weré to come in succeeding years, to wit, on the flrst 
Monday in April, but it is plainly differentiated from annual élec- 
tions by several provisions of the act. Cliapter 3 makes spécifie 
provision for the mode of holding the élection of April 3, 1893. It 
refers to it as "the first élection under this act," not as the first 
annual élection. It makes spécial provision for the sélection of 
élection ofiicers by the old council in the old and new wards, and 
it directs that the notices of registration and élection shall be 
given "by the city recorder of the présent city of Ironwood." It 
directs the mayor and common council "of the présent city of Iron- 
wood" to convene the next day after the élection, and to "déter- 
mine the resuit of the élection and what persons were duly elected 
at the said élection to the several ofiices respectively" ; and "the 
city recorder of the présent city of Ironwood" is to file a transcript 
of this proceeding, duly certifled by him, with the county clerk 
which is to "be sufiicient notice of their élection to ail persons 
elected." Chapter 5 provides generally for the conduct of annual 
and spécial élections, and for the submission of questions to the 
people at each. By section 13 the council is required to conveue 
on the Tuesday next succeeding the élection, and "détermine the 
resuit of the élection upon each question and proposition voted upon 
and what persons were duly elected at the said élection to the sev- 
eral offices respectively"; and the city clerk is required to certify 
"the resuit of the élection upon any question or proposition voted 
upon, and what persons are declared elected to the several offices 
respectively," and to file one certiflcate in his own office, and an- 
other in the couaty clerk's office. It is thus seen that no provision 
is made for determining the resuit of a vote upon any question at 
the flrst élection, and noue for certifying the result, or flling a cer- 
tiflcate of it, as évidence, in a public office, although there are spé- 
cifie provisions therefor in the steps prescribed for annual and spé- 
cial élections. It is argued that the requirement that after the 
first élection "the mayor and council of the présent city of Ironwood 
shall détermine the resuit, and what persons were duly elected," 
is broad enough to include the canva ss of a vote on a question sub- 
mitted. The argument cannot be supported. The resuit and the 
persons elected are the same thing. The second phrase is only ex- 
pia natory of the first. This is clearly shown by the provision that 
the certificate of this proceeding by the recorder is to be sufficient 
notice to the persons elected. There is no provision for notice of 
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the vote upon any question. Thèse considérations convince us 
that the first élection wa» one for the sole purpose of securing the 
new organization, conducted in a manner speciflcally provided to 
suit the conditions then existing, and that it was not an élection 
at which it was intended by the législature that any question should 
be voted upon by the electors. Section 6 of chapter 5 prescribes 
the hours of the day during which the poils shall be open for élec- 
tions, and concludes with this sentence: "This section shall also 
apply to the time of opening and closing the poils at the flrst élec- 
tion under this act." ïhe use of the word "also" clearly indicates 
that, according to the législative terminology of this act, annual and 
spécial élections, which were treated of in chapter 5, did not em- 
brace that élection which is always and often referred to as "the 
flrst élection under this act." 

Finally, the direction as to the posting of notices of the bond 
élection, contained in section 9,, c. 9, could not be complied with 
until after the new offlcers were elected and qualified. That sec- 
tion provides that the bonds shall be signed by the city clerk, 
among others, and that they shall be authorized by an élection, 
and then directs that "written or printed notice shall be posted by 
the clerk in at least three public places in each ward, specif ying the 
object or objects for which money is proposed to be borrowed." 
The clerk hère referred to is, of course, the city clerk mentioned be- 
fore in the Same section. At the first élection under the act there 
was no city clerk, so that, of course, this provision could not be 
complied with at the flrst élection, It is said that the officer re- 
ferred to hère is the clerk of the common council, and that as the 
city recorder, under the old charter, and city clerk, under the new 
charter, were each ex officio clerk of the common council, the name 
includes them both, and therefore notices posted by the city re- 
corder for the flrst élection would be a compliance with this re- 
quirement. The claim. cannot be maintained. Neither the re- 
corder, under the old charter, nor the city clerk, under the new, 
posted notices of élection as clerk of the common council. Each 
did this as the recording and certifying ofQcer of the corporation. 
Thus the notices for the flrst élection under the new act were posted 
by the city recorder as such, and not by him as clerk of the coun- 
cil. And, under chapter 5, notices of annual and spécial élections 
for electing ofiicers or voting upon questions were required to be 
posted by the city clerk as such. It might be that if there were 
no other grounds than this for holding that the flrst élection was 
not one at which the vote contemplated by section 9, c. 9, could be 
held, and if the gênerai policy of the act required it, a court would 
be justifled in treating notices posted by the city recorder as a 
suÉQcient compliance with section 9, c. 9, because the city recorder's 
duties were in many respects those of the city clerk; but where, 
as in this case, there are many other parts of the act tending to 
show an intention upon the part of the législature to withhold an 
exercise of the bond-issuing power until ail the steps required could 
be complied with by the new officiai organization of the new city, 
the requirement that the notices for a bond élection should be 
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posted by an oflficer to be elected at the first élection under the act 
strongly conflrms the conclusion that there was no power in the 
old council to order the submission of the question of a bond issue 
to popular voté at that élection. 

In the light of thèse conclusions, the élection gave no force to the 
acts of the new officers in issuing the bonds, because not held in ac- 
cordance with the law by virtue of which, only, the bonds could be 
authorized. In Allen v. Louisiana, 103 U. S. 80, it was said by the 
suprême court: 

"It is of no importance that two-tliirds of the aualified voters of the city 
gave their assent to the subscription at the élection which was called. It has 
been uniformly held that, until the législature authorizes an élection, a vote 
of the people cannot be taken which will bind the municipality, or conter upon 
the municipal authoritles the power to malie such a subscription. ïhe légis- 
lative authority to obtain the popular assent is as essential to the validlty of 
the élection as it is to the subscription." 

The plaintiffs in error rely upon the contemporaneous construc- 
tion by the authorities of the new city of Ironwood to support the 
view that the élection so held was a valid one, and that the bonds 
were properly issued. When the construction of the statute is in 
grave doubt, it is true that a contemporaneous construction of a 
local act by those immediateh' interested will hâve no slight weiglit 
in turning the scale in favor of that construction which will validate 
the acts of those who are called upon to exécute the statute, and 
who hâve induced innocent third persons to part with value on the 
faith of the validity of their acts. Van Hostrup v. Madison Oity, 

1 Wall. 291; Meyer v. City of Muscatine, 1 Wall. 384; James v. 
Milwaukee, 16 Wall. 159; Savannah v. Kellv, 108 U. S. 184, 

2 Sup. et. 468; Kirkbride v. Lafayette Co., 108 IJ. S. 208, 2 Sup. Ct. 
501 ; U. S. V. Moore, 95 U. S. 760-763. But this rule has no appli- 
cation unless the construction is a doubtful one, and the ambiguity 
which arises from the language is so great as to compel the court 
to seize upon extraneous circumstances to aid in reaching a con- 
clusion. The présent is not such a case. The judgment of the 
court below is affirmed, with costs. 



UNITED STATES v. JANES. 
Pistrict Court, S. D. California. March 9, 1896.) 

InDICTMBNT — PlEAS in AbATBMENT — MlSNOMEH. 

A plea in abatement for misnomer, in that defendant's full name was 
"John Frazer Janes," whereas he is indicted as "J. F. Janes," held bad, 
because it failed to further allège that défendant was not known or called 
by the name of "J. F. Janes," or that he had theretofore been known and 
called by the name of "John Frazer Janes." 

This was an indictment against J. F. Janes for depositing nonmail- 
able matter in the mails, in violation of Rev. St. § 3893. Heard on 
demurrer to the indictment. 

George J. Denis, U. S. Atty. 
Calvert Wilson, for défendant 
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WELLBORN, District Judge. Tlie défendant pleads in abate- 
nient of the indictment as follows: "That there is a misnomer of 
défendant, in that his full Christian name is not alleged in said in- 
dictment; that defendant's true full name is 'John Frazer Janes.'" 
To this plea the government lias demnrred, and urges, among other 
grounds of demurrer: First, that the plea fails to allège that the 
défendant was not known or called by the name of "J. P. Janes" ; 
second, it does not allège that the défendant has hitherto been called 
and known by the name of "John Frazer Janes." 

Both objections, I think, are well taken. "The certainty required 
of pleas in abatement is extrême. In the language of the old books, 
they must be certain 'to a certain intent in every particular.' They 
must leave, 'on the one hand, nothing to be supplied by intendment 
or construction; and, on the other, no supposable spécial answer 
unobviated.' " State v. Duggan, 15 E. I. 413, G Atl. 597. "Such a 
plea should * * * expose the defendant's proper name, as well 
as deny that he was known by the name stated in the indictment." 
Whart. Or. PI. § 423. "Pleas in abatement, in civil or in criminal 
causes, are not favored. Matters of form in them are regarded as 
matters of substance. They are construed most strongly against 
the pleader, and cannot be sustained unless they négative the exist 
ence of every fact, and repel every inference, however slight, cross- 
ing the matter relied on in the plea. Powers v. State, 4 Ala. 531 • 
State V. Brooks, 9 Ala. 9; Roberts v. Heim, 27 Ala. 678. If the 
matter of the plea is the misnomer of the défendant in an indict- 
ment, the plea must not only aver the true name of the défendant, 
but must négative the fact that he is or was known and called by 
the name employed in the indictment. Thèse are essential aver- 
ments, as is shown by ail approved précédents of the plea. The 
want, in the présent plea, of a négation of the fact that the défend- 
ant was known and called by the name vy which he was indicted, is 
fatal to its sufflciency. The négation cannot be implied from the 
affirmation that he was known and called by the name averred tu 
be his true and correct name." Wren v. State, 70 Ala. 1. "The 
plea in abatement, interposed to the indictment by the défendant, 
is insufflcient as a plea of misnomer. It should not only aver what 
the defendant's name is at the time of the issue joined, but that 
lie has always, or at least hitherto, been called and known by such 
name. It is common practice to state that the défendant was bap- 
tized by such name, if such be the fact, but this is not now deemed 
necessary. 1 Bish. Or. Proc. (3d Ed.) §§ 792, 686; 2 Whart. Prec. 
Ind. 1142." Bright v. State, 76 Ala. 96. "A plea of misnomer should 
not only state the true name of the accused, but should further al- 
lège that he was not known and called by the name under which he 
was indicted." Henderson v. Staté (Gra.) 22 S. E. 537. See, also, 
O'Connell v. Eeg., 11 Clark & F. 155, and Wilson v. State, 69 Ga. 225. 

The ruling above indicated makes it unnecessary to pass upon the 
other objections to the plea urged in the government's brief. The 
demurrer to the plea is sustained. 
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UNITED STATES v. JANES. 
(District Court, S. D. California. Marcli 9, 1896.) 

1. Violation of Postal Laws— Obscène Matter. 

Ceitain printed matter set fortli in tlie indietment, being an article en- 
titled "Ripe and TJnripe Women," and a drusgist's adverti sèment, ad- 
dressed in part to the "Ladies of tlie Tenderloin District," held to be ob- 
scène matter, witlùn the meaning of Rev. St. § 3803. 

2. Samb— Newspapbr Matter— Ikclosing in Wkapi'ers. 

Tlie inclosing of a newspaper, containing obscène matter, in a wrapper, 
aoes not prevent tlie mailing tbereof from falling under rlie denunciation 
of tlie statute. 
8. Same — Prepayment of Postaoe. 

l'repayment of the postage on obscène matter deposited in tbe mails is 
not a constituent of the offense created by the statute. 

4. Same — Indictmekt — Diiplicity. 

An allégation that défendant "did deposit, and cause to be deposited," 
obscène matter in the mails, is not such duplleity as vltiates an indict- 
ment. 

This was an indictment in two counts against J. F. Janes, for Yio- 
lation of Eev. St. § 3893, by mailing a newspaper containing obscène 
matter. The case was lieard on demurrer to the indictment. 

The flrst count was based on an article entitled "Ripe and TJnripe Women." 
The article was set Out in full in the indictment, and contained, in suggestive 
language, a description of the physical appearance of the "Ripe Woman," 
and of the writer's idea of the thoughts excited thereby in the beholders; 
also, a description, in coarse, rude terms, of the "Lnripe Woman," with a réf- 
érence to unnatural practices and crimes, as aiiiong the causes of her condi- 
tion. The second count was upon a druggist's advertisements, one of which 
extoUed the merits of a certain remedy for venereal diseases, while the 
other was addressed to the "Ladies of the Tenderloin District," and called to 
their attention the writer's stocli of a certain line of ^.oods. 

. George J. Denis, U. S. Atty. 
Calvert Wilson, for défendant. 

WELLBOBN, District Judge. This is a demurrer to tlie indict- 
ment. The grounds of demurrer are: First, that the publication, 
set forth in the indictment is not obscène, nor otherwise in viola- 
tion of section 3893 of the Keyised Statutes of the United States, 
under which said indictment was f ound ; second, that the indictment 
allèges that the newspaper containing the publication was inclosed 
in a wrapper; third, that the indictment does not allège prepay- 
ment of postage; fourth, that the indictment is duplicitous, in char- 
ging that the défendant "did deposit, and cause to be deposited," etc. 
Thèse grounds I will take up in their order. 

1. The printed matter set forth in the indictment falls, I think, 
under the denunciation of said section, as construed and applied in 
adjudicated cases. Among those cases are the following: U. g. 
V. Bennett, 16 Blatchf. 338, Fed. Cas. No. 14,571; U. S. v. Britton, 17 
Fed. 731; U. S. v. Wightman. 29 Fed. 036; U. S. v. Chesman, 19 
Fed. 497; U. S. v. Harmon. 45 Fed. 414; U. S. v. Smith, Id. 476; 
U. S. V. Martin, 50 Fed. 918. 

2. As to the effect of inclosing the newspaper in a wrapper, the 
law, I think, is correctly espounded by Judge Eoss, in the case of 

v.74F.no,4 — 35 
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U. s. V. Andrews, 58 Fed. 861. See, also, U. S. v. Martin, 50 Fed. 
918; U. S. V. Nathan, 61 Fed. 936; U. S. v. Ling, Id. 1001. Follow- 
ing thèse cases, I hold that the inclosure of the newspaper in a 
wrapper does not, other tMngs being sulflciently alleged, prerent 
the case from falling under the denunciation of said section. 

3. Prepayment of postage is not a constituent of the offense 
charged in the indictment. U. S. v. Lynch, 49 Fed. 851. 

4. To allège that the défendant "did deposit, and cause to be de- 
posited," etc., is not such duplicity in pleading as vitiates the indict- 
ment. U. S. V. HuU, 14 Fed. 324; 1 Bish. Gr. Proc. §§ 434, 435; U. 
S. V. Stone, 49 Fed. 848; U. S. v. Fero, 18 Fed. 901. 

The objections urged to the indictment are, in my opinion, un- 
tenable; and the demurrer is overruled. 



UNITED STATES v. LJES et al. 

(Circuit Court of Appeals, Second Circuit. May 12, 1896.) 

CusTOMS Administrative Act — Practice — Review of Décision op Geneeal 

Al'PRAISEKS. 

When the board of gênerai appraisers, upon tlie protest of an importer 
against a eollector's classification of imported merchandise, bas sustained 
Bucb protest in one particular, and in ail otbers afHrmed the eollector's 
décision, and the importer bas thereupon duly applied to the circuit court 
for a review of the questions involved, no statement of errors being filed 
by the government, tbe court cannot, upon the importer's conceding that 
there was no error in the décision of the board of gênerai appraisers, pro- 
eeed to review that décision, so far as favorable to the importer, but must 
attirm it as It stands. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Henry C. Platt, for the United States. 
Wm. Wickham Smith, for appellee. 

, Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. A certain importation of leaf tobacco 
was classified for duty by the collector at the port of New York, — 
certain portions at 75 cents per pound, and certain other portions 
at 35 cents per pound. The importera, being dissatisfied with such 
décision, did, within the proper time, in compliance with the pro- 
visions of section 14 of the customs administrative act of June 10, 
1890, "give notice in writing to the collector, setting forth therein 
distinctly and speciflcally * * * the reasons for their objections 
thereto." The collector thereupon transmitted the invoice, and ail 
the papers and exhibits connected therewith, to the board of gên- 
erai appraisers. That board in one particular sustained the protest 
of the importers, and in ail other particulars affirmed the décisions 
of the collector. Being dissatisfied with the décision of the board, 
the importers applied to the circuit court for a review of the ques- 
tions of law and fact involved in such décision, and filed, as the 
flfteenth section of the above-cited act requires, "a concise statement 
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of the errors of law and fact complained of." Before the case was 
reached for hearing in the circuit court, a décision of the suprême 
court was reported, which satisfied the importera that they had no 
chance of success. Therefore, when the case was called, they con- 
ceded in open court that there was no error in the décision of the 
board of gênerai appraisers, and tlie court adjudged that "the dé- 
cision of the board of gênerai appraisers be, and the same is hereby, 
in ail things, affirmed." The district attorney, on behalf of the 
United States, insisted in the circuit court that that court should re- 
view the décision of the board, so far as it was favorable to the im- 
porters. This the court refused to do, and the United States has 
appealed from such décision. 

The circuit court was clearly right. Section 14 provides that the 
décision of the board of gênerai appraisers — 

"Shall be final and conclusive iipon ail persons Interested, and the record 
shall be transmltted to the proper collector * * * who shall liquida te the 
entry accordingly, except in cases where an application shall be fllod in the 
circuit court within the time and manner provided for in section fifteen of 
this act." 

Section 15 pro vides that: 

"If the owner, importer, consignée, or agent of imported merchandise, or 
the collector, or the secretary of the treasury shall be dissatisfied with the 
décision of the board of gênerai appraisers, as provided for in section four- 
teen of this act, as to the construction of the law and the facts respecting the 
classification of such merchandise and the rate of duty imposed thereon 
under such classification, they, or either of them, may, within thirty days next 
afteï such décision, and not afterwards, apply to the circuit court * * * 
for a review of the questions of law and fact involved in such décision. Such 
application shall be made by filiug in the office of the clerk of said circuit 
court a concise statement of the errors of law and fact complained of, and a 
copy of such statement shall be served on the collector or on the importer, 
owner, consignée or agent, as the case may be." 

The elaborate argument submitted upon the question whether or 
not the board of gênerai appraisers is a court, and whether congress 
had power, under the constitution, to clothe it with judicial powers, 
is irrelevant. Congress has expressly provided, as it had the un- 
doubted right to do, that the décision of the collector as to rate and 
amount of duties on imported merchandise shall be flnal and con- 
clusive unless thèse questions are brought before the board of gên- 
erai appraisers in the manner provided in the act, and that the 
décision of the board shall be final and conclusive except when ap- 
plication for a review is made to the circuit court in the manner 
provided in the act. Names are nothing. It is immaterial whether 
this is called an "appeal," or a "review," or a "transmission of the 
case." Any person who is dissatisfied with a décision of the board 
must set forth his grounds of dissatisfaction, and flle the same in 
the circuit court, and may apply to that court for a review "within 
thirty days next after such décision, and not afterwards." If he 
fail to apply for a review within the time limited, his remedy in 
the circuit court is lost. The case at bar is clearly distinguishable 
from Grisar V. McDowell, 6 Wall. 363; for in that case, as it is stated 
on page 367, "a transcript of the proceedings and décision of the 
board [of land commissioners] was filed in the district court; this 
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operating, under the statute of August 31, 1852, as an appeal by the 
party against whom the décision was given." The customs admin- 
istrative act of 1890 contains no such clause, nor anything like it. 
The décision of the circuit court is afQrmed. 



DUDLEY T. UNITED STATES. 
(Circuit Court, D. Vermont. May 19, 1806.) 

1. Customs Ddtiks — Classification— Drkssed Lumbbr. 

Incli boards and tliree-incli plank, planed on both sides, and tongued 
and grooved, are not dutiable as "manufactures of wood," under para- 
graph 181 of tlie act of 1894, but are entitled to free entry as "dressed 
lumber," under paragraph 676. 

2. SAMB— MAKUrACTUKP.S OP WOOD. 

"Manufactures of wood," as used in paragraph 181 of ttie act of 1894, 
means articles made of wood, and completed into things différent from 
wliat tlie wood was before. Hartranft v. Wiegmann, 7 Sup. Ot. 1240, 
121 U. S. 609, and Maddocli v. Magone, 14 Sup. Ct. 588, 152, U. S. 368, 
applied. 

This was an application by Frank Dudiey for a review of the 
décision of the board of gênerai appraisers sustaining the action of 
the collecter in respect to the classification in duty of certain boards 
and planks imported by him. 

C. A. Prouty and J. P. Tucker, for appellant. 
John H. Senter, U. S. Atty. Edward L. Strong, and Daniel Ma- 
gone, for the United States. 

WHEELEE, District Judge. The tariff act of 1894 provides for 
a duty on : 

181. House or cabinet furniture, of wood, wholly or partly flnished, manu- 
factures of wood, or of wtiicli wood is the component material of chief value, 
not specially provlded for in this act, twenty-flve per centum ad valorem. 

And puts on the free list: 

Wood. 

672. Logs, and round unmanufactured timber not specially enumerated or 
provided for in this act. 

673. Firewood, handle bolts, heading bolts, stave bolts, and shingle bolts, 
hop pôles, fence posts, railroad ties, ship timber, and ship planking, not 
specially provided for in this act. 

674. Timber, hewn and sawed, and timber used for spars and in buUding 
wharves. 

675. Timber squared or sided. 

676. Sawed boards, plank, deals, and other lumber, rough or dressed, except 
boards, plank, deals and other lumber of cedar, llgnum vitae, lancewood, 
ebony, box, granadllla, mahogany, rosewood, satinwood, and ail other cabinet 
Woods. 

677. Fine clapboards. 

678. Spruce clapboards. 

679. Hubs for wheels, posts, last blocks, wagon blocks, oar blocks, gun 
bloeks, heading, and ail like blocks or sticks, rough hewn or sawed only. 

680. Laths. 

681. Pickets and palings. 

682. Shingles. 

683. Staves of wood of ail kinds, wood unmanufactured. 
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The appellant imported inch boards and three-inch plank, planed 
on both sides, and tongued and grooved. The coUector assessed 
a duty of 25 per cent, on it, as a manufacture of wood, under para- 
graph 181. The appellant protested that it was free, under para- 
graph 676. The board of gênerai appraisers found on the opinions 
of 24 witnesses out of 46 exaniined by them "that the merchandise 
is not commercially known as 'dressed lumber,' but bas passed 
beyond that description by the processes of tonguing and grooving, 
which are additional to dressing," and afûrmed the classification 
of the collector. The testimony of another witness to the contrary 
has been taken since. That this material is still lumber, and is 
bought and sold by the thousand feet, as lumber is, nearly ail of 
the witnesses agrée. That it is not akin to the articles of wood 
mentioned in paragraph 181 is quite apparent. That paragraph 
expressly refers to house or cabinet furniture of wood, whoUy or 
partly flnished; and then to manufactures of wood, without référ- 
ence to the extent of flnishing, thereby implying that thèse are re- 
ferred to as flnished. Manufactures of wood are articles made of 
wood, and completed into things différent from wliat the wood of 
which they are made was before. Hartranft v. Wiegmann, 121 TJ. S. 
609, 7 Sup. et. 1240; Maddock v. Magone, 152 U. S. 368, 14 Sup. Ct. 
588. Paragraph 676 does not refer either to sawed lumber or to 
dressed lumber, by itself, but, after naming sawed boards and 
plank, — which the two kinds of this importation are, — it mentions 
other lumber, rough or dressed, which must mean, as lumber is 
divided into two classes, rough and dressed, ail other lumber 
whether rough or dressed. This is lumber dressed for use, and 
has not been made into anything beyond lumber so dressed. Ar- 
ticles used for kindred purposes, and which are completed things, 
having names of their own, and which would not be included under 
the gênerai head of lumber, are expressly placed on the free list 
in this schedule, indicating an intention that ail thèse should be 
free. Neither sawed nor dressed lumber is usually dealt in by 
those names, but by what it is wanted for; so this is not à question 
of trade names, but of what the material is. If it is dressed lum- 
ber in fact, it is free. Robertson v. Perkins, 129 U. S. 233, 9 Sup. 
Ct. 279. The flnding of the board of appraisers, upon conflicting 
évidence, is entitled to great weight, but they did not hâve ail the 
witnesses before them, and the évidence and their flnding fall short 
of really showing that thèse are completed manufactures of wood. 
Dressing them further by tonguing and grooving does not make 
them anything else. Classiftcation reversed. 



GANDOLFI et al. v. ITNITBD STATES. 

(Circuit Court of Appeals, Second Circuit. May 12, 1896.) 

CusTOMs PuTiES — Liquidation Act .Ttînb 22. 1874, 

The aet of eongress of June 22, 1874, providiug, in section 21, that "when- 
ever duties upon any imported goods * * « shall hâve been liquidated 
and paid, and such goods * * ♦ delivered to the owner, * * * such 



550 74 FEDERAL REPORTER. 

settlement of duties shall, after the expiration of one year from the time 
of entry, in the absence of fraud, and in the absence of protest by the 
owner, * * * be final and conclusive upon ail parties," does not give 
rise to any presumption that the collector made a liquidation within one 
year after entiy, not require a liquidation to be made within one year, 
but only prevents a reliquidation after a year bas elapsed from the entry. 

In Error to the District Court of the United States for the South- 
ern District of New Yorli. 

This is a writ of error by the défendants in the court below, brought to re- 
vlew a judgment of the district court, Southern district of New Yorli, entered 
upon a verdict direeted by the court, In fayor of plaintitts. The facts, as stated 
in the brief of counsel for plaintlffs in error, are as follows: "The action was 
brought to recover a balance of duties claimed to be due the United States 
ûpon the importation by plaintiflfs in error of a quantity of cheese. The mer- 
chandise arrived at the port of New York, on the Olympia, November 11, 1891. 
On the sa,me day, défendants made entry of said merchandise at the custom- 
house, presenting a pro forma invoice, in which the weight of the cheese was 
stated to be 1,984 pounds, and duty at the rate of six cents per pound on said 
weight, amounting to $119.04, was then paid, and the merchandise was de- 
livered to the défendants. The consular invoice was received by the collector 
on the 14th day of October, 1891* • * * The consular invoice showed the 
weight to be net 6,232 pounds. * « * The welgher's return was made De- 
cember 10, 1891, and showed the weight to be 4,003 pounds net. Thereupon 
the merchandise was delivered to the défendants, and entered into con- 
Buœption. Nothing further was done by the customs officiais until March 
7, 1893, when Mr. Bsterbrook, chlef of the liquidating department, wrote 
across the weigher's return as follows: 'In view of surveyor's letter dated 
March 2, 1893, this return is held to be vold. Assess duty on triplicate in- 
voice weight. Triplicate invoice, dated at Genoa, Sept 29, 1891. Consular 
Number 557, March 7, 1893, Esterbrook's check.' Thereupon, and on the 
7th day of March, 1893, liquidation of the entry was made, based upon the 
consular invoice and duty assesged upon 6,232 pounds of cheese, amounting 
to $373.92. This action is brought to recover $254.88, the différence between 
$373.92 and $119.04, the amount paid at the time of the entry." The entry 
has upon its back the officiai stamp of liquidation, "Entered and llquidated 
March 8, 1893." 

W. J. Townsend, for plaintifls in error. 
Henry G. Platt, Asst U. S. Atty. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PEE CURIAM. Two assignments of error only hâve been ar- 
gued or presented on the brief of plaintififs in error, viz.: 

1. That the collector had no povs'er to liquidate the entry upon 
the triplicate invoice. 

It is a sufficient answer to this objection that it nowhere appears 
to hâve been reserved by any exception taken at the trial, nor is it 
set forth speciflcally in the assignments of error. Moreover, un- 
der the statute in force at the time (Customs Administrative Act 
1890, § 14), the décision of the collector as to rate and amount of 
duties is made final and conclusive against ail persons interested 
therein, unless the owner, importer, consignée, or agent shall with- 
in 10 days after, but not before, such ascertainment and liquidation 
of duties, give notice in writing to the collector of his objections 
thereto. There is no suggestion liere that any such protest or no- 
tice of objections was ever given. 
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2. It is urged that the action is barred by the statute of limita- 
tions. 

Act June 22, 1874, § 21, provides as follows: 

"Sec. 21. That Tphenever any goods, wares and merehandise shall hâve been 
entered and passed free of duty, and wheneverduties upon anyimported goods, 
ware» and merehandise shall hâve been llquldated and paid, and such goods, 
wares and merehandise shall hâve been delivered to the owner, importer, 
agent or consignée, such entry and passage free of duty, and such settlement 
of duties shall, after the expiration of one year from the time of entry, in 
the absence of fraud, and in the absence of .protest by the owner, importer, 
agent or consignée, be final and conclusive upon ail parties." 

This statute, in effeet, proTides that, when the collecter has once 
liquidated the duties, he may not reliquidate them after a year 
from entry, where there is no fraud and there has been no pro- 
test. If the liquidation of the entry on March 7, 1893, which was 
proved in the case, was in fact a reliquidation, it would be within 
the prohibition of this statute. But there is nothing in the case 
to show that the duties were ever liquidated before March 7, 1893. 
There is no proof of any "final ascertainment and liquidation of the 
duties" by the collecter, nor of any "stamping of such ascertain- 
ment and liquidation upon the entry," earlier than March 7, 1893; 
and thèse are the acts which constitute a liquidation under the stat- 
utes. Davies v. Miller, 130 U. S. 289, 9 Sup. Ct. 560. 

Défendant, upon the trial, asked the court to instruct the jury 
that, in the absence of fraud, it is to be presumed, without proof, 
that the collector made a liquidation within one year after entry. 
Our attention is called to no statute or authority supporting this 
proposition. So far as appears, the collector may liquidate the du- 
ties when he pleases; but, having once liquidated them, he may 
not reliquidate if one year has elapsed since the entry of the goods. 

The judgment of the district court is aflarmed. 



J. C. HTJBINGEK BROS. CO. v. EDDY et al. 
(Circuit Court, B. D. Missouri, E. D. May 22, 1S96.) 

No. 3,923. 

Tbade-Marks— Infkikoembnt. 

A label upon which appears, on a white background, in red and black 
letters, an advertisement of "Élastic Stareh," made by the H. Co., with a 
large and prominent eut of a flatiron, used as a trade-marii for stareh, 
is not infringed by another label, used as a trade-mark for stareh, bear- 
ing, on a red background, in white, yellow, and black letters, an adver- 
tisement of "E.'s New Proceas Stareh," with a pieture of a colored woman 
holding up prominently a freshly-ironed shirt, underneath which, oa a 
table, appears a small flatiron. 

Hughes & Roberts, for complainant. 
W. B. Homer, for défendants. 

ADAMS, District Judge. The amended bill of complaint in this 
case shows that the complainant is the owner of a trade-mark, used 
in connection with its business of manufacturing and selling stareh, 
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consisting.of a label placed upon each package of starch sold, upon 
which appear, on a white background, in two colors, red and black, 
and with attractive display, the words: "Elastic Starch. Latest 
Improved. A great invention. Eequires no cooking. Makes col- 
lars and culïs stiff and nice as when first bought new. Prepared for 
laundry purposes only. One pound of this starch will go as far as 
one pound and a half of any other starch. Manufactured only by 
the J. C. Hubinger Bros. Oc, Keokuk, lowa. New Haven, Connectl- 
cut. Trade-Mark." In the midst of this display, nearly at the top 
of the label, there is a large-sized eut, in prominent black color, of 
an old-fashioned flatiron, with the Word, "trade-mark" imprinted 
upon its upper surface. The bill further shows that the complain- 
ant made use of this label, as designating the article of starch pre- 
pared and sold by it, for many years prior to the year 1893 ; that in 
the year 1893 the défendants commenced manufacturing and selling 
starch, "and for the purpose of deceiving the public, and to take 
advantage of the great réputation which complainant's starch had 
acquired as the "Flat-Iron Starch," adopted a trade-mark in the form 
of a label, with words prominently displayed, on a deep red back- 
ground, in three colors, white, yellow, and black, as follows: "Eddy's 
New Process Laundry Starch. For laundry use only. Eddy & Eddy, 
St. Louis, Mo., U. S. A. Registered Trade-Mark." In about the 
middle of this display, on a steel-colored background, there appears 
nearly a full-length picture of a colored woman holding up promi- 
nently in her extended arms a freshly-ironed shirt bosom, under- 
neath which is a table, upon which appears a diminutive sized sad- 
iron. Complainant claims that in using the label last described, 
with the sadiron upon it, the défendant infringes upon its rights as 
owner of the label first described. I do not think so. Oonceding 
that the complainant may properly appropriate, and thereby secure 
the exclusive right to use, the symbol of an old flatiron as designat- 
ing its ownership of a particular kind of starch, — which, under the 
authorities, may be doubtful, — I prefer to put my ruiing on the 
ground that no infringement of complainant's rights is shown by the 
bill. The essence of the wrong which courts of equity interfère to 
prevent in such cases as this consists in the sale of the goods of one 
manufacturer or vendor as those of another, by deceiving the public 
in respect thereto. Canal Go. v. Clark, 13 Wall. 311. "Ail that 
courts of justice can do in that regard is to say that no trader can 
adopt a trade-mark so resembling that of another trader as that 
ordinary purchasers, buying with ordinary caution, are likely to be 
misled." McLean v. Fleming, 96 U. S. 245. "Even in the case of a 
valid trade-mark, the similarity of brands must be such as to mis- 
lead the ordinary observer." Mill Co. v. Alcorn, 150 U. S. 460, 14 
Sup. et. 151. The phraseology, the display, the colors, and the sym- 
bols of the two labels are each and ail essentially différent. The 
most inadvertent glance at them could not fail to disclose their total 
dissimilarity. The striking eflBgy of the colored laundress on de- 
fendants' label, proudly attracting attention to the shirt bosom she 
has just finished, so complet ely overshadows the diminutive sadiron 
on the table near her as to render it scarcely noticeable to the ordi- 
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nary observer. Certainly no purchaser of ordinary discernment 
could, in the midst of so many and striking dissimilarities, be de- 
ceived by the présence of tliis little iron, and by reason of its prés- 
ence and any supposed similarity between it and the complainant's 
well-displayed large flatiron be led to believe he was purchasing the 
complainant's article. From the foregoing it sufficiently appears 
that I cannot adopt the view of learned counsel for complainant to 
the effect that any use by défendant of the symbol of a flatiron, by 
itself or in combination witli other things, whether it misleads pur- 
chasers or decei\es the public or not, is a technical infringement of 
complainant's rights, for the redress of which courts of equity will 
interfère by injunction. Neither principle nor authority, in my 
opinion, supports si:ch a proposition. Unless a substantial injury is 
threatened, no injunction ought to issue; and in this case no sub- 
stantial injury is threatened or done unless (applying the language of 
the suprême court in cases supra) the défendants hâve adopted a 
trade-mark so rcsembling that of the complainant that ordinary 
purchaser s buying with ordinary caution are likely to be misled; and 
this, as already stated, I cannot find to be true. The demurrer must 
be sustained. 



KEUPFEL V. LUFKIN RULE CO. 

(Circuit Court, N. D. Oliio, E. D. May 25, 189C.) 

No. 5,202. 

Patents — Validity and Infrinoemknt^Tape-Mkasdre Cases. 

Tlie Keuffel patent. No. 338,602, for an improvement in tape-measure 
cases, construed and limited, and tlie thlrd claim held not infringed by 
cases made in accordance witli tlie Buck patent. No. 498,104, giving to 
the latter the benefit of ttie presumption of a patentable différence whlcb 
arises from the grant of a subséquent patent. 

This was a suit in equity by William Keuffel against the Lufkin 
Rule Company for alleged infringement of a patent for an improve- 
ment in tape-measure cases. 

W. P. Preble, Jr., for complainant. 
Hall & Pay, for défendant. 

EICKS, District Judge. This is a bill filed by the complainant 
to establish the validity of letters patent No. 338,602, issued to him 
on March 23, 1886, and to recover damages for an infringement of 
said letters patent by the défendant. The défendant dénies the 
validity of the letters patent issued to the complainant, dénies that 
he wsLH the flrst inventer of the same, and allèges that, before said 
Keuffel invented said improvement, the same or substantially the 
material parts thereof had been patented by letters patent issued 
out of the patent office of the United States to five différent in- 
ventors, and by English patent No. 11,962, of 1847, granted to James 
Chesterman, and English patent No. 5,382, of 1886, granted to Wil- 
liam Chesterman. The défendant, further answering, claims that 
it is the owner of United States letters patent No. 498,104, dated 
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May 23, 1893, and granted on said day to F. Buck, and avers tliat 
the tape-measure cases, thè sale of which is complained of in the 
bill of complaint, are made in accordance with said patent. It is 
stipulated as follows: 

"It is stipulated and admitted by dèfendant's counsel that the défendant 
Company màde and sold tape measures like the above exhibit since tlie date 
of the patent in suit, and before the beglnning of this suit, >vlthin the United 
States." 

The complainant claims infringement only of the third claim 
of his patent. Said claim reads as follows : 

"The erank handie, E, pivoted on the hinged plate, D, C, in combination 
therewith, and with the réel, B, case, A, and central tube, A2, and arranged 
to allow the unlocking by pressure on the end of the handie presented at the 
back, ail substantlally as herein specifled." 

It is conceded by counsel for the complainant that ail thèse élé- 
ments are separately old. The invention lies in the arrangement 
of the parts so that pressure or gentle force presented at the back 
will unlock the folding crank. Coihplainant's counsel say: 

"Some tape measures hâve craiiks; others are operated by a spring. In 
some the crank is rigid; in others the crank folds. In some the folding 
crank is lifted from the front, such lifting sometimes belng aided by a spring. 
In complainant's patent alone is the crank forced forward by the pressui-e 
of the flnger or thumb at the back of the case." 

This présents the whole contention between the parties. The 
leather case is old, and has been used in every patent of this char- 
acter issued. The crank handie, E, is old. The hinged plate is 
old, and the central tube, A^, is old. The complainant claims to 
hâve devised a coûstruction and arrangement of the crank handie, 
E, so that, when in use, a gfeater leverage than usual is obtained, 
and that, when the crank is ont of use, it is stored somewhat more 
compactly than the ordinary arrangement; that the end of said 
crank is more easily extended when required, and more reliably 
held in closed position when ont of use; again, that the crank car- 
ries a hinged handie, which, on closing the device for storage or 
transportation, is received within the tubular center extending 
through it, being conveni»ntly preSented at the back face to receive 
the pressure of the flnger or thumb to open the crank when it is 
desired to operate it. The tubular center is old. It is found in 
every tape-measure case that is referred to in the testimony. The 
greater leverage of the crank handie, E, does not seem to be well 
founded. The cranks in Chesteriield's English patent, and in Unit- 
ed States patent to Minard, No. 28,101, seem to hâve as great a lev- 
erage as complainant's. The claim that the crank is more easily 
extended when required, and more reliably held in closed position 
when out of use, is well founded. Other devices show tubular cen- 
ters where the crank handie is stored, but none of them where it is 
as conveniently and compactly doue as in complainant's. The fact 
that the crank handie can be pressed out of the tubular center by 
pressure directly upon the crank handie is an advantage, and hav- 
ing the crank handie pivoted directly to the hinged plate is an ad- 
vantage. So that I think that the complainant's claim of having 
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tlie crank "presented at the back face to receive the pressure of the 
linger or thumb to open the crank when it is desired to operate it" 
is a new eombination, and limited to this spécifie construction. 
The new feature in complainant's structure, set forth in this third 
claim, "is the feature of so arranging the hinged crank and the 
pivoted or hinged crank handle in their relation to the stationary 
central tube that the crank and handle may be folded to cause the 
handle to pass through the central tube, and project at the back of 
the case sufflciently far to admit of the crank being again started 
from its folded position by pressure upon the projecting end of the 
crank handle." Limited to this respect, the tliird claim is valid. 

Does the défendant infringe? The defendant's crank handle is 
not pivoted to the hinged plate, D, C; it is swiveled to it. Com- 
plainant's crank handle, E, could not be inserted into the center 
of the case to project at the opposite side if it were not pivoted so 
as to fold in its relation to the crank plate. It is therefore doubt- 
ful whether the crank handle, E, or its équivalent, is found in the 
defendant's exhibit. I might follow the defendant's expert, and 
consider his reasons why he does not find in the defendant's exhibit 
an équivalent for the hinged plate, D, C, or the central tube, A^ ; 
but I do not think this is necessarj', in view of the fact that the 
patent under which the défendant makes thèse tape-measure cases 
was issued by the patent ofiSce seven years after the patent under 
which the complainant claims infringement. This raises the pre- 
sumption of noninfringement. The patent oiBce, it is safe to pré- 
sume, had under considération complainant's letters patent when 
the application for the letters patent now owned by the défendant 
was pending. Its experts and examiners undoubtedly compared 
the two, and held that there were features in the defendant's patent 
which distinguished it from the complainant's; and the grant of 
letters patent to the défendant was virtually a décision by the pat- 
ent office that there was a substantial différence between the two 
inventions. This presumption has not been overcome by évi- 
dence showing infringement. I therefore conclude that there is 
no infringement of the limited spécifie construction of the third 
claim, as hereinbefore found. The bill will therefore be dismissed. 



LOEWER SOLE-ROUNDER CO. v. GIBBON. 
(Circuit Court, E. D. Pennsylvania. April 6, 1890.) 

No. 80. 

CoMiTT IN Patent Casks— Circuit Courts. 

A décision of a circuit court sustaining a patent will be foUowed by 
the circuit court of another circuit when the new évidence produced be- 
fore the latter would not hâve been sufflcient, in the court's opinion, to 
ahange the resuit, if it had been in the case as presented to the former. 
Spindle Co. v. Taylor, 69 Fed. 839, foUowed. 

Patents — Validity and Infringement— Soi.e-Cutting Machines. 

The Loewer and Blair patent, No. 407,735, for a sole-cutting machine, 
held valid and infringed, as to claims 1, 4, 5, 6, 9, and 14. Loewer v. C; P. 
Ford & Co., 55 Fed. 62, followed. 
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This was a suit in equity by the Ix)ewer Sole-Eounder Company 
against Charles S. Gribbon, for alleged infringment of a patent re- 
lating to sole-cutting machines. Final hearing on pleadings and 
proofs. 

George B. Selden and Greorge J. Harding, for complainant. 
Wood & Boyd, for défendant. 

DALLAS, Circuit Judge. This is a suit upon patent No. 407,735, 
dated July 23, 1889, granted to Henry Loewer and Barton L. Blair, 
for a sole-cutting machine. The claims in question are as follows: 

"(1) In a sole-cutting machine, tlie combination, with the revolving cutter, 
C, and its shaft, of the revolving sole elamps, E, E', thelr supportlng shafts, 
the movable carriage, and a revolving form, operating to vary the relative 
positions of the cutter and the sole elamps, substantially as described." 

"(4) In a sole-cutting machine, the combination, with the revolving cutter, 
C, and Its shaft, and guide, s, of the revolving sole elamps, E, B', clamp plates, 
z, z', removable form, F, and suitable supportlng shafts, substantially as de- 
scribed. 

"(5) In a sole-cutting machine, the combination, with the revolving cutter, 
C, and its shaft, and guide, s, of the revolving and traveling sole elamps, E, E', 
form, F, suitable supportlng shafts, and movable blanli guide, T, substantially 
as described. 

"(6) In a sole-cutting machine, the combination, with the revolving cutter, 
C, and its shaft, and guide, s, of the revolving and traveling sole elamps, E, E', 
suitable supportlng shafts, and movable blank guide, T, provided with ad- 
justable plate, y', substantially as described." 

"(9) In a sole-cutting machine, the combination, with the main frame, A, A', 
supportlng the revolving cutter, C, and its shaft, and the guide, s, of the mova- 
ble frame, D, carrying the revolving sole elamps, E, E', and form, F, and 
mechanism adapted to secure the simultaneous révolution of the sole elamps 
and the form, substantially as described." 

"(14) In a sole-cutting machine, the combination, with the revolving cutter, 
C, and its shaft, provided with the spring guard. S, of the. guide, s, and the 
revolving sole elamps, E, E', form, F, and suitable supportlng shafts, sub- 
stantially as described." 

In April, 1893 (Loewer v. C. P. Ford & Co., 55 Fed. 62), the cir- 
cuit court for the Northern district of New York adjudged thèse 
claims to be valid, and that they had been infringed by the use of a 
machine which is admitted to be substantially identical with that 
used by the présent défendant. The défense then interposed was 
the same as is now relied upon, and the évidence then adduced was 
mainly the same as is now before this court. Five patents which 
were considered by Judge Coxe in the Ford Case are again set up. 
Thèse hâve been supplemented by some additional évidence; but, 
upon carefully considering it, in connection with the opinion deliv- 
ered by that leamed judge (Loewer v. C. P. Ford & Co., supra), I do 
not believe that, if it had been produced before him, it would hâve 
changed his décision. Therefore, under the well-settled rule, I will 
follow his judgment. This rule, with suffi cient citation of author- 
ities, is stated in Spindle Co. v. Taylor, 69 Fed. 839. 

A full-sized machine, substantially the same as the one shown in 
the drawings of the Blanchard patent, has been exhibited in this 
case, This exhibit was not before Judge Coxe, but the Blanchard 
patent itself was considered by him, and it does not appear tiat 
he experienced any diflficulty in comprehending it, or that his viewa 
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respecting it would probably hâve beea modifled if tlie actual ma- 
chine had been displayed to him. He said: 

"An army of ingenious mecbanics and inventors had the Blanchard lathe 
before them for over half a centurj', yet the idea of utllizing it in the sole- 
rounding industry never seems to hâve occurred to one of them." 

This observation is equally tnie, and quite as pertinent, now that 
the machine bas been produced, as it was when made with référence 
to the patent alone. 

Judge Coxe, after referring to the Blanchard lathe, and to the 
Hartford patent of 1884, also said : 

"Besides thèse, the records show many macliines for cutting and trimming 
the heels, and channeling and grooviug the soles, of boots and slioes, and many 
improvements in la thés for turuing lasts and other irregular forma. It ia 
unnecessary to discuss the varions exhibits in détail, for neitber alone nor 
aggregated do they show the combinations of the claims." 

Among the machines thus referred to were those covered by the 
Smith, the Joyce, and the King patents, respectively, ail of which 
v*'ere then in évidence. And, again, as to thèse, as well as to the 
Blanchard lathe, I am fully convinced that, if the machines, experi- 
ments, and testimony which bave been added in the présent case had 
been introduced in the former one, they would not hâve aiïected its 
resuit. The gist of the décision which was made by the circuit 
court in New York is that the prior patents there presented did not 
show the combinations of the claims in suit, and had never suggested 
them to any one; and the only patent not before that court and 
which is now in évidence, viz. the Thompson patent, No. 10,239, of 
November 15, 1853, is so plainly not an anticipation that any particu- 
lar discussion of it need not be entered upon. 

Decree for complainant. 



NATIONAL SEWING-MACH. CO. v. WILLCOX & GIBBS SEWING- 
MACH. CO. 

(Circuit Court of Appeals, Third Circuit. May 13, 1896.) 

Patents— CoNTRACT of Licbnsk — Royalties. 

Défendant sewing machine company contracted to pay complainant 
Company a royalty of 40 per cent, on the amount of its receipts f rom sales 
or leases of machines covered by complainant's patents. ïhe conlract, 
however, contained a proviso that if défendant "shall sell or lease, or 
cause to be sold or leased," in any foreign country, the machines at less 
rates than those in this country, "then the royalty rate to be pald * * * 
shall be 40 per cent, in lieu of 45 per cent., as hereinbefore provided." 
After operating several years in the home market, défendant began sell- 
ing and leasing in foreign countries at a less rate, and offered to pay 40 
per cent, on ail machines thereafter sold or leased. PlaintifE claimed that 
the proviso was rétroactive, glving it a right, on the happening of the 
event, to '45 per cent, of ail previous sales and leases, from the com- 
mencement of the contract. Helê, that the contract was merely pros- 
pective, so as to require payment of 45 per cent, on ail sales and Iease.s 
both at home and abroad, after the commencement of sales, etc., at a less 
rate abroad. 

In Error to the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 
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Frank P. Prichard and John G. Johnson, for plaintiff in error. 
A. H. Wintersteen and George Tucker Bispham, for défendant 
in error. 

Before ACHESON, Circuit Judge, and WALES and GEEEN, 
District Judges. 

GEEEN, District Judge. This was an action brought by the 
plaintiff in error, the National Sewing-Machine Company, against 
the Willcox & Gibbs Sewing-Machine Company, the défendant, to 
recover' the sum of |27,000 or thereabouts, which, it was alleged, 
had become due upon a certain contract executed by the respective 
parties, bearing date January 8, 1884, flxing and regulating the 
payment to the plaintiff of certain royalties or rentals, dépendent 
upon and arising from the sale or lease by the défendant of a 
class or pattern of sewing machines which was protected by letters 
patent of the United States, owned by the plaintiff. By this con- 
tract, it was chiefly agreed by the défendant to pay to the plain- 
tiff, by way of royalty, a sum equal to 40 per cent, of the receipts 
arising from the sales or leases of the sewing machines in ques- 
tion. So far as this part of the conti'act is concerned, there ap- 
pears to hâve been no default in a strict compliance with its cove- 
nant by the défendant company. But, among other things, the 
contract contained a proviso which is in thèse words : 

"And provideâ, further, and it is hereby distlnctly understood and agreed, 
that if the said parties of the second part shall sell or lease, or cause to be 
sold or leased, for use, or sliall cause to be used, in any foreign country, 
any trimming and overseaming machines at rates of royalty or rental less 
than t.hose oharged for the use of like machines in this country, then the roy- 
alty rate to be paid by said parties of the second part to said parties of the first 
part shall be forty-Jive per cent., in lieu of forty per cent., as hereinabove pro- 
vided." 

And it is this proviso which has given rise to the controversy 
between thèse parties; for it appears from the record that in 1894 
the défendant company determined to seek a market for the sewing 
machines in question in foreign countries, and, for reasons which 
were to it satisfactory, began to sell and to lease them at a rate 
or rental lower than it charged in the home marlcet. This was 
not done in any secret or underhand manner, but as a matter of 
right. The défendant promptly made known to the plaintiff what 
it was doing in this respect; and because it had in this way en- 
tered a foreign market, and because it was there selling and leas- 
ing sewing machines at a rate lower than in the home market, it 
oflfered to account to the plaintiff for royalties at the increased 
rate of 45 per cent., as was stipulated in the proviso, quoted. This 
proposai was not satisfactory, however, to the plaintiff, nor in ac- 
cord with its construction of the contract; thé Insistment of the 
plaintiff being that the proviso clause which measured the rate 
of royalty in the happening of the contingency stated was rétro- 
active in its effect; that it was intended to, and did, opéra te from 
the very commencement of the agreement of which it was part if 
the circumstances arose which gave it operative efifect; and that 
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the défendant was indebted to it for the différence between 40 per 
cent, and 45 per cent, royalty upon every sale or lease made by the 
défendant since the contract was entered into. 

This controversy centered about the "then" as used in the pro- 
viso. By the plaintif!: it was contended that the word "then" was 
merely a conjunction, in connection with the contingency before 
stated, signifying "in that case," and as it was thus clearly a word 
of condition, and not an adverb of time, it followed that the in- 
creased royalty provided for upon the happening of the contin- 
gency was necessarily operative from the very beginning of the 
contractual relation between the défendant and itself. On the 
other hand, the insistment of the défendant was that, as used in 
this contract, "then" was an adverb of time, bearing the meaning 
of "at that time," and that its ofiSce in the proviso was simply to 
flx and déclare the period when the change of the rate of royalty 
from 40 per cent, to 45 per cent, of the receipts should take place, 
to wit, on the occurrence of the event stated. The court below 
adopted this view, and directed a verdict for the défendant, and 
this is the alleged error in the proceedings which is relied upon. 

It is not strange that such diversity of opinion as to the proper 
signification of the word "then" should arise. The word In fact 
will bear two meanings, as its use shows it to be either a con- 
junction or an adverb. Which is the meaning which should the 
more properly and certainly be adopted dépends very often upon 
the circumstances which led to its use, very often upon the con- 
text of the writing in which it appears and forms a part; and it 
is entirely allowable for the court to resort to either or both for 
assistance in arriving at a just conclusion. Doubtless, it was with 
this idea that considérable testimony was taken concerning the 
preliminary negotiations which eventuated in the préparation and 
exécution of this contract. But, after ail, in this case it does not 
throw much, if any, light upon the proper signiiication of this 
word, as used. The testimony is contradictory, irreconcilable, and 
affords no safe criterion by which to judge of the motive or object 
pf the contracting parties. Perhaps the writing itself is the safer 
source of legitimate aid, and to that resort niust be had. Critic- 
ally examining, then, this clause of the contract, and bearing in 
mind the évident purpose of the whole contract itself, it seems 
that the construction adopted by the court below is far more rea- 
sonable than that for which the plaintiff so strenuously contends; 
for, in the flrst place, it will be noted that the parties evidently 
were dealing with things or acts which were to occur or to be doue 
in the future alone. The language is, "If the parties of the second 
part shall sell or lease, or [shall] cause to be sold or leased for use, 
or shall cause to be used in any foreign country," the machines in 
question, "then the royalty to be paid shall be forty-five per cent., 
in lieu of forty per cent., as hereinbefore provided." The word 
"shall," repeated as it is, and the phrase "to be paid," seem preg- 
nant with signification. They relate necessarily to an event which 
will occur in the future, not to a past transaction. The words 
"shall be" suggest the meaning "from thence on." They point to 
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a something wliich before had no existence. TLey mark the divi- 
sion between the "now" and the "hereafter." To paraphrase the 
clause makes the reading practically this: "Now, for the présent, 
and while the présent circumstances continue, the royalty is tixed 
at f orty per cent. ; but, if a f oreign market be entered, the royalty 
thereafter shall be forty-five per cent." Olearly, this would deny 
any rétroactive effect to the proposed change in the royalty. 

Again, the rule of construction which requires meaning to be 
given to ail words in a written instrument which are not purely 
superfluous compels the considération of the phrase "in lieu of." 
The entire clause in which thèse words appear is: "Then the roy- 
alty rate to be paid by the said parties of the second part to the 
said parties of the flrst part shall be forty-five per cent., in lieu 
of forty per cent." What does this phrase mean as commonly 
used? "In lieu of" means "instead" of, "in place of," "in substi- 
tution for." But, unless a rate of royalty has been regarded as 
fiixed and deflnite, there can be no "substitution" for it of another 
rate; no putting of another rate "in the place" of one which, if the 
plaintiff's view be correct, never existed as settled. An increase 
or decrease of rate of royalty is not "substitution." The very 
phrase "in lieu of," or its équivalent, "in substitution for," indi- 
cates the prior existence of another deflnite rate, which thence- 
forth is no longer to exist, because the circumstances which gave 
it existence themsdves no longer exist. If the plaintiff's contention 
be Sound, there never was a flxed and deflnite rate of royalty es- 
tablished by this contract, but only a rate liable at any moment to 
be changed ab initio, by the happening of a contingency in the 
future. This is not in harmony either with the spirit or scope of 
the contract. 

Nor does a construction seem warranted which would resuit in 
regarding the new rate in the light of a penalty, to be exacted as 
for a breach of contract. It would be a very strained construc- 
tion of this contract to read it as an attempt on the part of the 
plaintifif to prohibit sales of its sewing machines in foreign mar- 
liets. The previous agreement between the parties of 1881 had 
no such restrictive purpose; and the agreement of 1884 not only 
did not prohibit or restrict, but seems positively to hâve contem- 
plated, foreign sales, by reserving to the plaintiff a higher rate 
of royalty when such sales were made. Clearly, the contract was 
framed to deal with sales both at home and abroad, and provided 
a rate or royalty suitable under either. Viewing the contract in 
this way, the word "then" must be taken to be an adverb of time, 
and held to refer solely to the date of foreign sales. 

There was no error in the direction to the jury of the learned 
judge who tried the cause below, and the judgment is afflrmed. 
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KILMER MANUF'G CO. v. GRISWOLD et al. 

(Circuit Court of Appeals, Second Circuit. May 28, 1886.) 

Patekts— Anticipation— Invention— Bale Ties. 

The Kilmer patent, No. 282,991, for improvements in adjustaWe bale 
ties, of wire, in which tlie band wire is clutehed in a V-shaped clasp made 
of heavier wire, is void, as to claims 1 and 2, because of anticipation, and 
for want of patentable novelty and invention over the Smith patent, No. 
159,463. 

Appeal from the Circuit Court of tlie United States for the North- 
ern District of New York. 

ïhis was a bill by the Kilmer Manutacturing Company against J. W. Grls- 
wold and F. B. Griswold for alleged infringenient of patents Nos. 2«2,991 and 
372,375, issued to Irving A. Xvilmer for improvements in bale ties. The circuit 
court entered an interlocutory injunction, iinding that the claims of No. 282,- 
991, sued on, were invalid, and tliat the second claim in No. 372,375 was vaUd 
and had been infringed by défendants, and entered a decree l'or an accounting 
and an injunction thereon accordiugly. 62 Fed. 119. From this interlocutory 
decree both parties appealed, and this court, on April 23, 1895, reversed the 
decree, holding that patent No. 372,375 was apparently wauting in invention. 
15 C. C. A. 161, 67 Fed. 1017. Thereafter the circuit court entered a flnal 
decree, which, among other things, dismissed the bill as to patent No. 282,991. 
From this portion of the decree the complainant has now appealed. 

W. H. Van Steenbergh, for appellant. 
Edwin H. Brown, for appellees. 

Before LACOMBE and SHIPMAN, Circuit Judges, and TOWN- 
SEND, District Judge. 

SHIPMAN, Circuit Judge. Letters patent No. 282,991, dated Au- 
gust 14, 1883, and No. 372,375, dated November 1, 1887, were grant- 
ed to Irving A. Kilmer for improvements in adjustable bale ties. 
The circuit court for the Northern district of New York dismissed, 
as to No. 282,991, the bill in equity which the owner of thèse patents 
brought against the défendants for an injunction against their in- 
fringement. This appeal relates to that portion of the decree which 
dismissed the bill. The patentée also invented a bale tie which is 
described in letters patent No. 242,055, which were issued to him 
June 7, 1881. The buckle or clasp of this tie was a flat plate of métal, 
in which a slot was eut with a die. One end of the slot was en- 
larged so as to afford a ready entrance to the band of wire. The 
spécification further discloses the tie (omitting the letters) as fol- 
lows: 

"At the [other and smaller] end, the edges of the slot corne in together, being 
somewhat V or wedge shaped, so that as the wire slips dowu there it is caught 
and held flrm. The stationary end of the wire is slipped through the slot, and, 
being twisted securely, Is held at the larger end. The wire is then passed 
about the bale, slipped at its other end through the slot, and turned under the 
main wire. When the bale is released tliis end is drawn into the [smallj end 
of the slot and held tight, the closed-in edges gripping in on it flrmly." 

This tie was détective, because the sharp edges of the slot eut and 

weakened the wire; and, on the other hand, the wire eut into, and 

wore away the edges of, the slot. To remedy this defect, Kilmer 

constructed the tie which is the subject of the patent in suit. He 

v.74F.no.4— 36 
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made the clasp of wire having rounded edges, so that tlie parts of 
the tie which came in contact with each. other should not be eut or 
broken ; and he naturally made it of heavier wire thian the band 
wire, so that the buckle should not be pulled out of shape, and 
should préserve its integrity as a clasp. He bent the wire at one end 
of the clasp, and thus retained at that end an acute angle, which 
flrmly grasped or "clutched" the band wire when the baie became 
expanded. The two ends of the wire which form the clasp are re- 
turned upon themselyes at the other end of the clasp, and, in use, 
are bent over the looped end of the band wire. Thus, by turning 
the slotted flat plate into an eye made of heavy wire, he rounded off 
the Sharp edges of the slot, The two claims which are said to hâve 
been inf ringed are as f oUows : 

"(1) A baie tie consisting of the band, A, and clasp, B, the latter made of 
wire larger than that of wtiich the band is made, as and for the purpose set 
forth. (2) In a baie tie, a clasp, B, made of wire mrger tnan that of the 
band, and having the plnching angle, b, as set forth." 




Fig.l. 




Tio;. 2 

The détails of the patented tie are described in the third claim, 
which is not in controversy in this litigation. While thèse détails 
may be valuable, and show patentable improvements, it is not clear 
that the improvement of the first two claims, which consists, in sub- 
stance, in changing a slotted flat plate, having an acute angle at one 
end of the slot, into an eye of heavy wire, having also an acute angle 
at one end, is a patentable invention. But, assuming that it was a 
patentable improvement upon the preceding device, we agrée with 
the circuit court that the claims are so broad as to be anticipated by 
the baie tie of Isaac T. Smith, which is described in letters patent 
No. 159,463, dated Fcbruary 2, 1875, unless it is important that the 



PAYNE V. EALLI. 



563 



clasp should be made of round wire. The Smith tie consisted of a 
single pièce of wrought iron, malléable iron, or other suitable mate- 
rial, having its ends bent over on the top, which tliiis formed a 
double hook with a central opening. The ends of the hook are V- 
shaped recesses or angles. The spécification says that: 

"When the baie Is pressed, anfl tlie wlre passed arouna the same, the ends 
of the wire are hent, and passed through the central top opening, a, into the 
V-shaped recesses, h, b. When the pressure is removed troni the baie, the 
baie at once expands, drawing the wires into the V-shaped recesses, and pinch- 
ing them tightly therein, so that they cannot slip ont trom tlie same." 

The drawings show that the clasp is made of flat iron, larger than 
the wire of which the band is made, and that the band is pinched in 
the V-shaped recesses. The description of the Smith tie applies 
perfectly well to the description of the Kilmer tie which is contained 
in claims 1 and 2, unless there is a patentable importance in substi- 
tuting round wire for the "wrought iron, malléable iron, or other 
suitable material," of the Smith tie. That the tendency of small 
wire to be eut or abraded by contact with angular edges is dimin- 
ished by contact with round surfaces is so obviously the suggestion 
of a mechanical rather than of an inventive mind, that the substitu- 
tion cannot be considered to be of a patentable character. Besides, 
round wire had long been a well-known article for the construction 
of the clasps of baie ties of a diameter larger than that of the bands. 
As stated by Judge Coxe, such clasps are shown in the Lowber Eng- 
lish patent of 1868, the Trowbridge patent of 1869, the Knipscheer 
patent of 1878, and the Grriswold patent of March, 188.3. The im- 
provement, as described in claims 1 and 2 of the patent, contains no 
patentable novelty; and the decree of the circuit court is aflfirmed, 
with costs. 



PAYNE V. RAI.LI et al. 

(District Court, S. D. New York. January 27, 1890.) 

Shipping— Delivkry of Cargo— Re-Coîtditioking Damagkd Bags— Liek. 

Where linseed in bags had been partly spilled during the voyage through 
insuffleiencv or defects of the bags upon shipment, and the bilï of lading 
provided. "shin not resnonsible for the condition of the bags," and no fault 
of the ship appearlng: Beld, that the agreement of the ship "to deliver" 
so many "bags of linseed," did not require her to provide new bags for the 
spilled linseed, or to re-condition the old and defective bags at her own 
expense; and that her légal obligations were discharged by a delivery of 
the bags that were fit for delivery, and the tender of the residue of the 
spilled linseed in bulk; that there is no custom of this port requiring the 
ship to ré-condition such bags. nor could such a custom prevall against the 
blU of lading; and the ship having re-conditioned the bags at the con- 
signee's request on account of whlchever party might be liable: Held, that 
the ship had a lien on the cargo for this expense. 

In Admiralty — Re-conditioning bags of linseed. 

Convers & Kirlin, for libellant. 

Eobinson, Biddle & Ward, for respondents. 

BROWN, District Judge. Upon the évidence in the above case, 
I flnd as follows: 
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1. That under thé written mémorandum upon the face of the bills 
of lading — "ship not responsible for the condition of the bags" — the 
ship was not bound to re-condition old bags, or aupply new ones at 
her own expense, for such as were tom or had become worthless and 
spilled their contents, without any fault of the ship; but that the 
expense of such re-conditioning, made necessary by original defects 
of the bags, and without any fault of the ship, must be borne by the 
consignée. 

2. That the purchaser under the bill of lading had sufflcient notice 
of this risk to charge him with the same responsibility as the original 
consignée. 

3. ïhe évidence does not show any spilling of the linseed, or tear- 
ing of the bags, by any négligence of the ship, but shows that thèse 
things arose through the insufflciency and defects of the bags upon 
shipment. 

4. That the ship's légal obligation, aside from custom, was on ar- 
rivai discharged by delivery of the bags that were fit for delivery, 
and the tender of the residue of the linseed in bulk. 

5. That there is no custom applicable to linseed, which binds the 
ship to re-condition bags on account of defects in the original ship- 
ment; and no such custom could prevail against the express pro- 
vision of the bills of lading. 

6. That under the oflers, refusais, and correspondence of the par- 
ties, the libellant is entitled to recover the cost of re-conditioning 
the linseed, inasmuch as they had a lien upon the cargo therefor 
under the gênerai lien clause of the charter, to which the bills of 
lading refer, as they would also hâve had a similar lien under the 
gênerai maritime law for needed extra labor upon the cargo without 
the ship's fault, or on being compelled to re-condition the linseed for 
stowage or for sale, in case the consignée or the respondents had 
refused on arrivai to accept the cargo in any manner. Carv. Carr. 
by Sea, §§ 293-295; Notara v. Henderson, L. E. 7 Q. B. 225; Burrill 
V. Crossman, 65 Fed. 104, affirmed 16 G. C. A. 381, 69 Fed. 747. 

A decree may be entered accordingly, with costs. 
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SAME v. CALIFORNIA VINTAGB 00. 

(Circuit Court of Appeals, Second Circuit. May 27, 1896.) 

GENERAL AVEEAGE— DaNGEH InCUERBD THROUGH VESSEL'S FaULT. 

The fact tliat the vessel is in fault in creating the danger to avert 
which the sacrifice is made is no ground for denying the rlght of con- 
tribution, as between the cargo owners, though it prevents the vessel 
owner from sharing therein. 69 Fed. 414, affirmed. 
Same. 

Where a gênerai average loss was ineurred through a danger caused 
by the négligence of the master, and the proceeds of the vessel, in pro- 
ceedings for limitation of liability, were distributed among the cargo 
owners, held that, on a subséquent adjustment la gênerai average, cargo 
owners who had filed claims in the llmited liability proceedings were 
entitled, with the others, to the benefit of the adjustment. 69 Fed. 414, 
affirmed. 
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3. Same — General Avbrage Acts. 

Where a vessel was stranded upon a reef, and the master jettisoned 
part of the cargo, then flooded the ship to prevent a total loss from 
poundlng, and afterwards the ship and the cargo remaining in her were 
salved, held, that thèse measures were not for the beneflt of the ship 
alone, but for the cargo as well, and, hence, that it was a case for gên- 
erai average. G9 E'ed. 414, afBrmed. 

4. Same— Paymbnt under Limited Liabilitt Pkoceedipgs. 

Proceeds of the ship, paid to varions cargo owners in limited liability 
proceedings prior to the gênerai average adjustment, are to be takeu 
into aocount in the adjustment, in the same inanner as if such proceeds 
still remained in the registry; and cargo owners who did not appear 
in the limited liability proceedings are entitled to receive the same ben- 
eflt from the proceeds of the ship as those who had proved their claims. 
69 Fed. 414, afflrmed. 

5. Samk. 

Where, after a stranding, and before salvage opérations were begun, 
specie was sent back to the port of shipment, and thence sent forward 
by another vessel of the same Une, and delivered to the consignées, held, 
that such a séparation was thereby efCected from the rest of the ad- 
venture that tlie specie was not bound to contribute to the salvage ex- 
penses. 69 Fed. 414, reversed. 

.\ppeal from the District Court of the United States for the South- 
ern District of New York. 

Lewis Cass Ledyard, for New Yorlv, H. & E. Min. Co. 

J. Langdon Ward, for California Vintage Co. 

Harrington Putnam, for Pacific Mail Steamship Co., as trustée. 

Before WALLACE, LACOMBE, and SHII'MAN, Circuit Judges. 

SHIPMAN, Circuit Judge. Thèse two appeals are from decrees 
of tlie district court for the Southern district of New York, upou 
libels in personam, brought by the Pacific Mail Steamship Company, 
as trustée, to recover from the respondents, who were cargo owners, 
the amount claimed to be due upon gênerai average bonds. See Gi* 
Fed. 414. 

The City of Para, a steamship belonging to the libelant, sailed 
from Aspinwall for New York on May 16, 1888, having on board a 
large gênerai cargo, valued at |232,561.7G. On the next evening, 
at 10:24 p. m., through the négligence of the master, she stranded 
upon a reef extending from the southwest corner of Old Providence 
Island. He forthwith attempted to lighten the ship by throwing 
some cargo overboard, ineffectually backed the engine, and on the 
next morning made another unsuccessful attempt to free the vessel 
from the reef by backing her and heaving upon a hawser and kedge 
anchor which had been gotten out. The master saw tliat assistance 
was necessary, and on May 18th sent a schooner, with an officer, to 
Aspinwall to notify the owners and obtain help. The steamer began 
to pound upon the reef, with great danger that she would knock 
out her stern, and knock holes in her bottom. The master, about 
noon of that day, let water into the engine room and boiler room, 
so that she might lie steadily; but it was found that water was leak- 
ing into ail the compartments, and it was determined to open the 
valves, and let the ship flll fore and aft. This was done, and the 
vessel lay thereafter motionless. On May 19th, the Madrid, a small 
steamer, bound for Aspinwall^ appeared, and carried to Aspinwall 
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some of the passengers and Capt. Dow, the agent of the steamsàip 
Company, who happened to be on board the City of Para. IJpon 
reaching Aspinwall he chartered the Thames, a steamer which reach- 
ed the island May 25th, and carried back the remaining passengers, 
the baggage, the specie and bullion on board, amounting to about 
P0,000, and some cofEee. Sixteen bars of bullion, valued at $21,- 
895.32, which belonged to the défendant, the New York, Honduras & 
Eosario Mining Company, were sent from Aspinwall by the steam- 
ship Company in one of its other steamships to New York, consigned 
to itself, and were delivered to the mining company June 7th, upon 
its signing an average bond. The steamship company, on May 23d, 
contracted in New York with the Merritt Wrecking Company to go 
to the assistance of the wrecked steamship upon a salvage compensa- 
tion to be determined, in the case of success, by the parties in interest. 
but the wrecking company was to receive |5,000 in any event. Its 
wrecking steamer reached Old l'rovidence Island May 29th, and, 
af ter some of the perishable cargo which remained on board the 
steamship after May 25th had been thrown overboard on account of 
its unhealthfulness, the efforts of the wrecking company were suc- 
cessful, and the steamer was taken from the reef on June 9th. That 
portion of the cargo which had been temporarily landed or placed 
in lighters was replaced in the steamer, and she arrived in New York 
on June 30th with her remaining cargo on board. The salvage 
which was paid was |25,000. 

The steamship company thereupon flled a libel in the district court 
to limit its liability to cargo owners to the value of the ship and 
freight, and such proceedings were had that the value of the steamer, 
immediately after the accident, was found to be |35,869.84, and the 
proved claims were found to be about |110,000. The vessel was 
found to hâve been stranded by the négligence of the master, and 
the appraised value was distributed proportionally among the sev- 
eral claimants, so that each received a dividend of about 32.4 per 
cent. The gênerai average adjustment was then made. The total 
amount received by the cargo owners from the ship was deducted 
from the total loss. The a,verage loss was then ascertained by com- 
paring the value of the saved cargo with the loss as thus reduced, 
and the amount which each owner should pay or receive was ascer- 
tained by comparing his actual loss with the original value of his 
goods. In the settlement, he was charged with what he had received 
from the ship. The bullion contributed to the expenses of the sal- 
vage sei-vices which were perf ormed after it had been removed from 
the vessel. The district court was of opinion that the adjustment 
of the gênerai average had been made upon correct principles, sus- 
tained it, and entered decrees for payment accordingly. The mining 
company appealed from the decree against it, upon the ground that 
under the facts no proper subject for gênerai average existed, that 
the adjustment was not made upon proper principles as to any cargo 
owner, and that in its especial case it was improperly compelled to 
contribute to the losses and expenses subséquent to the removal of 
the bullion. 

Ita ârst point is that, the losses and expenses having been occa- 
sioned by the fault of the master in negligently permitting the vessel 
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to be stranded, were net a proper subject for gênerai average. Tlie 
law of the sea, wMich ârst established the doctrine of gênerai aver- 
age, placed itself upon the équitable principle tliat those who put 
the property which they separately owned to the hazards of a com- 
mon péril should bear proportionally the losses whieh an innocent 
owner had endured by the sacrifices of his property in successfully 
saving the other owners from the common dangers; and therefore 
it did not allow the oy^ ner of the vessel or cargo, who was in fault, 
and who produced the calamity, by himself or by his agent, to share 
in the contributions from the other suft'erers. "No one can make a 
claim for gênerai average contribution if the danger to avert which 
the sacrifice was made has arisen from the fault of the claimant, or of 
some one for whose acts the claimant has made himself, or is made 
by law, responsible towards the co-contributors." Lown. Gen. Av. 
(4th Ed.) 34. The appellant seeks to broaden the principle, and make 
it assert that no gênerai average can exist if the shipowner or his 
servants created the danger to relieve from which the sacrifice was 
made. This proposed enlargement would turn the equities of gên- 
erai average into injustice, for it would compel innocent cargo, which 
had been sacrificed to cure the conséquences of the vessel's fault, 
to suffer alone, although it had freed the rest of the cargo from péril. 
It is true that the owner of the vessel cannot claim contribution, and 
is also liable for indemnity to the cargo which has been sacrificed. 
But the fact that the vessel was in fault présents no équitable reason 
for preventing the cargo owner from his right of contribution from 
the owners of the saved cargo, and gives thera no just reason for 
refusing to contribute. When the calamity which was initiated by 
the fault of the master is imminent, it is his duty to take measures to 
overcome his mistake, and, if necessary, he has the power of sacri- 
ficing a portion of the cargo to save the residue; but his préviens 
fault does not impair the cargo owner's équitable right to recelve 
compensation, if his sacrifice has saved the property of others. 

The doctrine of the appellant is not enforced by a décision either 
of the English or our own courts. On the contrary, it was con- 
denined by the privy council in Strang v. Scott, 14 App. Cas. 601, a 
«ase in which innocent cargo had been sacrificed to save the vessel 
from périls directly occasioned by the fault of the master. The sub- 
stance of the privy council's opinion was that the master's négligent 
navigation afforded no "pretext for depriving the shippers, whose 
goods were jettisoned, of their claim for a gênerai contribution." 
Lord Watson, in delivering the opinion said: 

"The OAvners of goods thrown overboard, having been innocent of exposiug 
the Abington and her cargo to the sea péril which necessitated .l'ettison, their 
équitable claim to be indemnified for the loss of tlieir goods is just as strong 
as if the péril had been wholly due to the action of the winds and waves." 

The décision in The Carron Park, 15 Prob. Div. 203, is to the same 
elïect. 

The appellant deemed itself supported in its view by the opinion 
of learned Prench text writers who were discussing the question 
with particular référence to the provisions of the Prench Code. The 
German and Danish Commercial Codes and the law of Italy seem 
to be in harmony with the décision of the English privy council. 
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The appellant next says that the adjustment was incorrect, be- 
cause the cargo owners who flled claims in the limited liability pro- 
ceedings against the proceeds of the steamship are estopped from 
alleging that their loss was occasioned by a gênerai average act, in- 
asmuch as the two modes of procédure are alleged to be inconsist- 
ent with each other. The theory is that the cargo owner, in his 
claim under the limited liability proceedings, treated his loss as the 
resuit of a wrongful act, and that in gênerai average he treated it 
as the resuit of a rightful act. The theory takes no cognizance of 
the fact that the liability of the steamship is for the négligent 
act of its captain in stranding the vessel, while the liability of the 
cargo owners is to contribute for the jettisoning of part of the 
cargo to save vessel and the rest of the cargo. The acts are dif- 
férent, and are of différent ch^racter. The first act was the négli- 
gence which injured; the second was the sacrificial act which at- 
tempted to save the cargo. 

The appellant next says that no one of the acts of the master or 
owner was of avail in saving, or was intended to save, the cargo; 
that the jettison, the flooding, and the salvage services were ail for 
the beneflt of the ship ; and that the nonperishable cargo was never 
in danger, but was safe in the hold. It may be regarded as settled 
that the expense of an act or of a séries of acts, or the loss occasioned 
by such acts, for the beneflt of the ship alone, or for the beneflt 
of the cargo alone, is not to be contributed for in gênerai average, 
but that the acts must be for the common good. The view which 
the appellant takes of the condition of the cargo when the vessel 
began to pound is somewhat superflcial. Her misfortune was not 
about to be conflned to herself ; for, if she continued to pound, not 
only her stern and her bottom would be broken, but her rescue 
as a laden ship would be defeated, and her cargo must be taken ont 
piecemeal, and sent to Colon to be transshipped, or sent to New- 
York in rescuing vessels. The ordinary resuit of this method of 
saving a cargo in a place remote from the terminus of the voyage 
is destructive of its pecuniary value; and while, to use an illustra- 
tion of Mr. Lowndes, if a tight and staunch vessel has touched bot- 
tom upon a mud bank in port, where there is no danger of injury 
to the cargo, the expenses of pulling the vessel off might not be a 
part of gênerai average, the condition of the cargo in the hold of 
a steamship bound for New York which is pounding on a coral reef 
on the corner of an island near South America présents a state of 
facts which lead to a différent resuit. The effect of the flooding 
was to protect the ship frôm most serions injury, and to diminish 
the expenses of saving the cargo, and the effect of the salvage ex- 
penses was to bring both to port with much less pecuniary loss 
than would hâve otherwise happened. 

The next point which is made by the appellants is that the prin- 
ciple upon which the gênerai average adjustment was made up was 
incorrect. The method upon which the adjustment was made has 
been described, and it is claimed to hâve been improper, because 
it redistributes the amount paid under the decree in the limited 
liability proceedings. A distribution under such a decree and a 
gênerai average adjustment relate to différent subjects, and the 
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amoiint paid under the decree is properly to be taken into account 
in gênerai average, because the adjustment is to ascertain tke con- 
tribution which must be made towards losses. The divided pro- 
ceeds of the ship dlminish the losses, and must be taken into ac- 
count, as they would hâve been if they had not been paid eut, but 
were in the registre of the court awaiting payment. It is objected 
that the cargo owners who did not appear in the limited liability 
proceedings receive the same beneflt f roin the proceeds of the sMp 
as those who proved their claims. That is true, and rightfully 
true, because the office of the adjustment is the equalization of 
losses, and to this end the claimants and nonclaimants, in the lim- 
ited liability proceedings, must stand upon the same footing. If 
the theory of the appellant had been adopted, a nondamaged cargo 
owner who received nothing from the proceeds of the ship would 
pay more than his share of the average loss, because the dividend 
which was received by the actual sufferers would hâve been disre- 
garded. The contention that the ship is to contribute is valueless, 
because the ship contributed when its fuU value was paid to the 
claimants, ceased to be a party in interest, and, as tersely put by 
the counsel for the appellees, "there is no longer any ship to contrib- 
ute." 

In the adjustment, the mining company was charged with its 
share of the salvage expenses which occurred after its bullion had 
been sent to Aspinwall. Its whole gênerai average contribution 
amounted to $12,220.61, and so much of it as arose from the salvage 
expenses is especially objected to by the mining company. The 
question, which is one of practical importance, is, when shall the 
portion of cargo which is permanently detached from the vessel, 
and permanently separated from the rest of the cargo, and no longer 
having beneflt from the expenses subséquent to its séparation, cease 
to contribute towards such expenses? The leading case in this 
counti'y upon this gênerai subject is McAndrews v. Thatcher, 3 
Wall. 347. Its décision tumed upon a state of facts not analogous 
to those in this case, but the elaborate discussion of the subject by 
Mr. Justice Olift'ord makes the opinion one of marked value. The 
facts in the case were as follows: The master of a sMp stranded 
near her port of destination, and the agent of the underwriters upon 
her cargo made proper efforts to get her olï. Being unsuccessful, 
they discharged ail the cargo, except an undiscovered portion, sent 
it to the ship's agents, who delivered it to the consignées upon 
average bonds. The underwriters of the vessel then sent their 
agent, who undertook to save the vessel. The master and crew 
left the ship. After an expenditure of money exceeding the value 
of the ship and of six weeks' time, she was floated. Upon a suit 
of the shipowners against the consignées of the cargo for contribu- 
tion for the salvage expenses, it was held that the cargo saved 
before the master left should not contribute to subséquent expenses 
for the beneflt of the ship, and that the community of interest be- 
tween ship and cargo had ceased. The gênerai principle which was 
sanctioned by the learned judge was that "the liability to gênerai 
average continues until the property has been completely separated 
from the rest of the cargo, and from the whole adventure, so as to 
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leave no community of interest remaining"; but it is admitted that, 
in practice, close questions will anse as to the completeness of the 
séparation, and whether, after the alleged séparation, community 
of interest still remains. 

In attempting to ascertain whether the facts in this case show a 
suiBcient, or only a technical, séparation of the bullion from the 
ship and remaining cargo, it is important to notice the facts which 
the minds of judges in other courts hâve regarded as controlling 
upon the same question. In Nelson v. Belmont, 21 N. Y. 36, the 
other modem leading case in this country, a vessel on a voyage 
from New Orléans to Havre, and having a quantity of specie on 
board, caught on are in the Gulf Stream and was towed or accom- 
panied by another vessel to Charleston. The specie was put on 
board this vessel, but was subsequently taken back by the master, 
and deposited in a bank. The burning vessel was so much injured 
that she sank after she reached the wharf, and expenses were in- 
curred to enable her to prosecute the voyage. General average con- 
tribution was claimed by the master from the owner of the specie. 
The court of appeals of New York héld that the specie was liable, 
upon the ground that the property was ail the time under the con- 
trol of the master, and liable to be taken on board again for the 
purpose of being carried to its port of destination, and, those two 
facts existing, a community of interest remained which bound the 
specie to the ship. In Insurance Co. v. Parker, 2 Pick. 1, the own- 
ers of cargo on board a vessel which was stranded within a few 
miles of her port of destination saved part of the cargo. After- 
wards, the insurers of the ship contracted to pay a specilied sum to 
a wrecker if he saved the vessel. He brought her to the wharf 
with 155 tons of cargo on board. It was held that this portion was 
liable to contribute in gênerai average, but that the cargo which 
was taken from the vessel by the owners before the contract of 
salvage was made was not liable. In Bevan v. Bank, 4 Whart. 301, 
specie in a ship stranded in Delaware Bay was landed and sent to 
Philadelphia, the port of destination, by land, and was delivered to 
the owners. Eight weeks afterwards the vessel reached Philadel- 
phia, with the rest of the cargo. The suprême court of Pennsyl- 
vania held that the owners of the specie were liable to contribute 
in gênerai average towards the expenses which were incurred after 
the specie was landed. 

The tendency of the English décisions is against what the judges 
regard as a tendency of the courts of this country in favor of a con- 
structive community of interest between ship and cargo, and, on the 
contrary, is in favor of a strict adhérence to the idea that contribu- 
tion should cease when common danger has ceased; and they regard 
danger to the cargo as having ceased when it has been taken ashore 
to a place of safety. Job v. Laugton, 6 El. & Bl. 779; Eoyal Mail 
Steam Packet Co. v. English Bank of Eio de Janeiro, 19 Q. B. Div. 
362; Walthew v. Mavrojani, L. R. 5 Exch. 116. In the Steam Packet 
Co. Case, which was one of specie sent ashore, and subsequently 
sent to the port of destination in another vessel, but by agreement 
of the parties as if in the same vessel, Grantham, J., siummarizes his 
idea of the English décisions as follows: 
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"If tlie cargo sought to be made liable for gênerai average contribution haa 
been, at the time of the loss and expenditure, removed to a place of safety, 
and is not subject to the particular péril which causes the spécial loss and 
expenditure, then such cargo is not liable to gênerai average contribution in 
respect to such charges." 

The décision in Moran v. Jones, 7 El. & Bl. 523, whicb was made 
by Lord Campbell, who also decided Job v. Langton, is not in ac- 
coi'dance with the strictness of the rule as stated supra, but har- 
monizes with Nelson v. Belmont. A vessel having stranded near 
Liverpool, the cargo was taken there in a lighter and warehoused. 
Subsequently the vessel took the cargo on board and went upon her 
voyage. Lord Campbell held that the cargo should contribute to- 
wards the expenses subséquent to the stranding, upon the ground 
that the act of putting the goods on board the lighter was one part 
of a continuons opération of saving vessel and cargo, and that the 
goods continuously remained in the master's custody and control. 

In this case the court evidently suppose! that the transaction was 
about the same as if the goods had been temporarily stored in a 
lighter near the ship, and that there was no actual séparation. It 
is therefore necessary, without relying upon the English décisions, 
which déclare that they are more strict than those of the courts of 
the United States, to see whether the séparation of bullion and ship 
had so completely taken place that neither was longer bound to the 
other, mindful that the dictum of Justice Clifford recognized that 
cargo, though actually separated from the ship, may still be con- 
structively within it. The 16 bars of bullion were, after the vessel 
was flooded, and before the salvage services commenced, sent to As- 
pinwall with other treasure, the passengers, and the mails, and were 
forthwith sent by the stearaship company in another vessel to New 
York, where they were delivered to the consignées. They were no 
longer in the custody or control of the master of the City of Para 
and were no longer constructively on board that vessel, but the ad- 
venture, as to them, was at an end, and the séparation was per- 
manent. The leamed district judge was of opinion that the jettison, 
the flooding, and the salvage services were a continued séries of 
opérations for the préservation of ail the interests, and that no sép- 
aration of interest can be construed to hâve existed; but the ques- 
tion is whether continuity, so far as the bullion was concerned, was 
not broken. The bullion was not sent to Aspinwall to save the ship, 
or in the process of isaving the cargo. It was sent for the same rea- 
son that the mails were sent there, in order that the most compact 
and valuable things on board might be immediately placed beyond 
injury, and beyond the care and anxiety of the master, and they M'ere 
intentionally sent where he could not control or be responsible for 
them. 

The case is not one of the removal of cargo from a wrecked ship 
by installments, where each removal is for the beneflt of ail the 
interests. In such a case, the iirst installment is not relieved from 
its share of the subséquent expenses because the relations of the 
owners of the cargo to each other and to the ship hâve not been 
changed. In this case, the two facts of intentional and permanent 
séparation from the ship, and a séparation not for the safety of the 
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sliip or of the rest of the cargo, sho-w that, as to the bullion, tliere 
was no continuity of opérations, and that the relations of the owner 
to the rest of the cargo and to the ship had been changea. Thèse 
facts also make it inimaterial who received the bullion at Aspin- 
wall, and sent it to New York. A diffei*ent state of facts might make 
the action of the owner of the vessel, in rescuing a valuable part of 
the cargo, and sending it forward to its destination, of importance; 
but in this case it is not material whether the steamship company 
or the owner of the bullion received it at Aspinwall. We are of 
opinion that the decree shouîd be so modifled that the specie or the 
bullion of the mining company should not contribute to the cost of 
the salvage opérations after May 25th. 

The Califomia Vintage Company, an owner of cargo, also, on board 
the City of Para, is the other appellant from a decree of the district 
court against it, upon a similar average bond. The two causes, to- 
gether with others, were tried in the district court at the same time, 
and upon the same record. The cargo owned by the vintage company 
consisted of 225 barrels of wine, which were damaged to the amount 
of f 88.07. The barrels remained in the ship, and were brought by 
her to New York. The amount to be contributed by the appellant 
in gênerai average was found by the district court to be |294.26, with 
interest and costs. ITie points which are presented upon this ap- 
peal are the same as those in the mining company case, except the 
one arising from the séparation of the bullion from the steamer be- 
fore salvage opérations commenced. 

The decree of the district court in the case against the mining 
company is reversed, with costs of this court, and is remanded to that 
court, with instructions to enter a decree, with costs against the 
appellant, in accordance with the foregoing opinion. The decree of 
the district court in the vintage company case is afiirmed, with inter^ 
est and costs of this court. 
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JONES V. MANN et al. 

(Circuit Court of Appoals, Fourth Circuit May 28, 1800.) 

No. 160. 

COUilSION — TUG AND TOWS WITH StBAMEH IN ChANNKL. 

A steamer meeting in a ehaunel a tug witli several tows on hawsers 
must keep out of the "way, and if a collision ensues tlie lim-den is on her 
to show that she took every précaution, and chose the right aide of the 
channel, to avoid risk. 18 C. C. A. 442, 72 Fed. 8ô, aflirmed. 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, 

This was a libel by the owners of the barge Aunt Betty against 
the steamer Lucy and the tug Spring Garden to recover damages 
occasioned to the barge by a collision with the Lucy while the barge 
was in tow of the tug. The district court found that the tug was 
not liable, but rendered a decree against the Lucy for the full dam- 
ages occasioned. From this decree an appeal was taken by Joseph 
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J. Jones, master and claimant of the Lucy. A motion to dismiss 
the appeal because of delay in filing tlie "transcript of the record 
was heretofore denied. 18 C. C. A. 442, 72 Ped. 85. The cause has 
now been heard upon the merits of the appeal. 

This case cornes up on appeal in admiralty from the district court of tlie 
United States for the Eastern district of Virginia. On llth December, 1892, 
the tug Spring Garden was proceeding towards the sound, from Norfolli to 
North Carolina. She had in tow five barges and two small schooners. Xhe 
tow was arranged as follows: First, the barge Dove, towing next behind 
the tug, by two hawsers, one on the port and one on the starboard bow, each 
120 feet long. Then came the barges Barrj' and Frederick, lashed together, 
alongside of each other, about 12 or 15 feet behind the Dove, the Barry being 
on the port side. After them came the barges Aunt Betty and Donaldson, 
lashed alongside each other by two hawsers, the Aunt Betty being on the 
port side, towing just behind the other two barges, and 12 or 15 feet from 
them. Then came the schooners, one behind the other. ïhe whole tow was 
about 700 feet in length. When the tug and her tow were nearing Blaekwater 
flats, In Pamlieo river, the steamer Lucy was sighted, coming from an oppo- 
site direction, and rapidly approaching the tug. The latter was in about 
the middle of the dredged channel or eut, which at this place Is about 100 
yards wide. The tow was spread out behind her, the barges swinging 
towards the east or leeward side of the eut; the schooners behind them, 
more in the middle, and towards the west side of the eut. Whon the l/ucy 
and the tug were about 500 yards apart, the latter blew two whistles as a 
signal to the Lucy. Thèse were either not heard or not observed on the 
Lucy. When the latter had approached much nearer, she blew one whistle, 
Indicating her intention to pass to port. This whistle was auswered by the 
tug, and assented to; and she at once ported, making every effort to go 
towards the west side of the channel, and so assist the Lucy in her maneuver. 
The Lucy slowed down, went as far as she could on the east side of the chan- 
nel, and there stopped, as her witnesses say, or proceeded on her course, as 
the witnesses for the tug say. The tug, moving at the rate of three miles an 
hour, proceeded with her tow, passing the Lucy safely, and so did the first 
barge which foUowed her. When the flrst pair of barges which were lashed 
together came up, the Lucy glanced on the barge to port, and then coUided 
wlth the Aunt Betty, the port barge of the next pair. The force of the col- 
lision was such that the bow of the Lucy penetrated the port bow of the Aunt 
Betty, tearing her away from the barge to which she was lashed by hawsers, 
and causing her to fill and slnk. The libel was flled in behalf of the owner 
of the Aunt Betty against both the steamer Lucy and the tug. The district 
court absolved the tug, but held the Lucy liable for ail the results of the col- 
lision. The case cornes hère on appeal from this decree. 

Alfred P. Thom, for appellant. 

Robert M. Hughes, for appellees, claimants of the Spring Garden. 

Ployd Hughes, for other appellees. 

Before GOFF and SIMONTON, Circuit Judges. 

SIMONTON, Circuit Judge (after stating the facts). The tes- 
timony in this case is conflicting. The trial judge examined the 
witnesses in open court, saw and heard them. His conclusion, in 
this conflict of évidence, is entitled to great respect. The Alejan- 
dro, 6 C. C. A. 54, 56 Fed. 021. Besides this, assuming that the 
Lucy, after she had concluded to go down on the east side of the 
channel, then took every précaution, by getting close to the shore, 
even "putting her nose in the bank," yet the fact of the collision 
shows that in coming to this conclusion she blundered. The col- 
lision was certain to resuit from the adoption of this course. The 
small tug and her heavy tow were in the channel, unable to control 
their action. The barges behind the tug were ail swinging towards 
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the east side of the channel, — some of the witnesses say, were toucli- 
ing the bank. The manifest duty of the Lucy, an unincumbered 
steamer, in full control of her master and pilot, was to keep ont 
of the way of the approaching tug and her heavy tow (The Syracuse, 
9 Wall. 672), and to avoid the risk of collision. Master of the 
situation, she had the choice between the east and west sides of 
the channel. She chose the east side. The burden is on her to 
show that this was the only safe side. Compare Steamship Co. v. 
Rumball, 21 How. 372. The collision having occurred, she must 
show that she had taken every precavition for avoiding the risk of 
collision. This she did not do to the satisfaction of the court be- 
low, and has not done to the satisfaction of this court. The decree 
of the district court is affirmed. 



THE LITXL.E SILVER. 

THE GEORGE S. SCHULZ. 

CLANCY V. THE LITTLE SILVER and THE GEORGE S. SCHULZ. 

(District Court, S. D. New Yorh:. May 4, 1896.) 

Collision — Crossing Courses — Steamer— Tdg akd Tow— Starboard Hand 
RuLB — Whistles tjot Hbard— Négligent Lookout. 

Tlie tugSchulz, crossing the Nortli River to the eastward, towing a schoon- 
er upon a hawser of about 23 fathoms, having the swift steamer Little Sil- 
ver on her starboard hand coming up river, gave the latter a signal of 
two whistles and attempted to pass ahead of her, when there was noth- 
ing to prevent her going to the right and astern of the steamer, as the 
riile requires. The signal was not answered or heard; both kept on, 
alarm whistles were sounded when near, and the steamer came in collision 
with the schooner, a tow of barges having crossed the river towards the 
westward just before the collision between the Little Silver and the S., 
obscuring the hawser for a short time: Held, both steamers liable; the 
S. for not keeping ont of the way of the Little S., the privileged vessel, 
by going to the starboard, as she might hâve done, or by stopping in time; 
the Little S. for préviens inattention to the Schulz and her tow and not 
avoiding her, as she might easily hâve done, after the inability of the 
Schulz to keep away was évident. 

In Admiralty — Collision. 

Stewart & Macklin, for libellant. 

Cowen, Wing, Putnam & Burlingham, for the Schulz. 

Carpenter & Park, for the Little Silver. 

BROWN, District Judge. At about 11 a. m. of October 21, 1895, 
a bright clear day, as the libellant's schooner Amos Briggs, about 
110 feet long, was crossing the Korth River from Gommunipaw 
Ferry, bound up the East River, in tow of the tug George S. 
Schulz, upon a îiawser of about 25 fathoms, she came in collision 
with the steamboat Little Silver, a swift side-wheel steamer of 
light draft, which was on a trip from Monmouth, N. J., to West 
12th Street, North River. The steamboat was making from 12 
to 14 miles an hour. She got across the hawser between the tug 
and the schooner, and the bowsprit of the schooner was carried 
away with some other damage. 

The Schulz had noticed the Little Silver coming up at a con- 
sidérable distance and gave her a signal of two whistles, but re- 
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ceived no reply. When the vessels were 600 or 700 feet apart 
alarm whistles were blown, by the Schulz, which stopped and re- 
versed. The pilot of the Little Silver did not hear the signais 
of the Schulz, nor did he notice the schooner in tow of the Schulz, 
nor slacken his great speed till quite near her. A tow of barges 
crossed to the westward, between the Little Silyer and the Schulz 
and her tow a few moments before the collision, and the hawser 
to the schooner was not perceived until the barge had passed, and 
the Little Silver was within about 200 feet of the hawser. 

Both the défendant boats are to blâme for this collision. The 
Schulz, at the time when the necessity for précaution commeneed, 
had the Little Silver on her own starboard hand, while the Schulz 
must hâve been on the Little Silver's port hand, There was nothing at 
that time to prevent the Schulz from going to starboard and pass- 
ing astern of the Little Silver; or if she did not wish to go to star- 
board of the west bound tow, she would hâve passed astern of the 
Little Silver by slowing in time, as she might also hâve doné. In 
giving the signal of two whistles to the Little Silver, she took the 
risk of their being heard by the latter, and of her acquiescence in 
a departure from the rules. 

The Little Silver, though the privileged vessel, is also clearly to 
blâme, because she was so easily manageable and might without 
difificulty hâve avoided the schooner after it was perfectly «clear 
that the Schulz was not going astern of her, and was unable to 
avoid collision. The évidence shows that the Little Silver could 
come to a dead stop in advancing about 600 or 700 feet. When 
at that distance, it was self-evident that the Schulz with the 
schooner upon a hawser, could not avoid collision by anything the 
Schulz could do if the Little Silver kept on. It was the duty, 
therefore, of the Little Silver on perceiving that fact to reverse. 
Had she done so, the collision would hâve been avoided. That 
she did not do this, is plainly in conséquence of a déficient lookout, 
in not having perceived the schooner astern of the tug, as she 
ought to hâve seen her, long before the west bound tug intervened. 
The lack of a proper lookout was thus the real cause of the colli- 
sion on the Little Silver's part. Each being to blâme, both must 
be held answerable for the libellant's damages, with costs. 
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PLANNERY v. THE GENERAL KNOX. 

L'HOMMEDIEU v. SAME. 

CHAPMAN DERRICK & WREOKING CO. v. SAME. 

(District Court, E. D. New Yorlî. May 4, 1896.) 

SaI/VAGE— FlRB AT THE DoCK— FlKB DeFABTMENT — ClOSIKG PORTS. 

Flre t)i'oke out in the hold of tlie ship G. K., wliich could only be put 
out by pumping lier fuU of water. The libellant's boats arrived between 
3:30 and 5:30 o'clock, a. m. and played streams until about 2 o'clock; but 
the chlef work in fllling up the ship was done by the Fire Department 
boats, Havemeyer and New Yorker, which arrived at about 4 o'clock 
a. m. At about 9 or 10 a. m. it was found the water was runuing out 
through some open ports below the water line, as fast as it was pumped 
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in. Three hours were consumed by the diver of one of the libellants' 
boats, and assistants, in closing thèse ports: Helâ, that thougb the main 
work of fllllng the ship was done by tbe Fire Department, prompt as- 
sistance by tugs in cases of ships on tire sbould rooeive encouragement by 
suitable compensation for wliatever aid they in fact render; and iu the 
above cases §100., $200. and $aOO. respectively were allowed to the libel- 
lant' s tugs. 

In Admiralty — Salvage — Fire at the Dock. 

Carpenter & Park, for Chapman Derrick & Wrecking Co. 
Hyland & Zabriskie, for Flannery, 
Stewart & Macklin, for L'Hommedieu. 
George A. Black, for claimant. 

BROWIN", District Judge. Tlie flre broke out in tlie hold or be- 
tweendecks of the General Knox and was coufined to the middle part 
of the ship. The work of putting it out was mainly done by tiooding 
the ship by pumping her full ot water. Most of this work was un- 
doubtedly done by the Fire Department. About 12 land engine 
companies, ail told, were more or less employed from about half past 

3 in the morning till after 2 in the afternoon, The flre boats 
Havemeyer and ]New Yorker were also in attendance from about 4 
o'clock in the morning till about 2 in the afternoon. ï^lanuery's tug, 
the Bulkley, arrived about half past 5 and played one stream by a 
hose run across the dock. The Flushing arrived about half past 

4 and played two streams, which were probably of some spécial 
service at tirst in the main liatch where fiâmes were seen. The 
Hustler lay in the same slip with the ship, and got two streams going 
soon after the flre broke out. At about 9 or 10 o'clock it was 
found that no progress was making in fllling the ship, for the reason 
that some ports were open on the port side beneath the water line, 
so that the water run out as fast as it was pumped in. The Hustler's 
diver and men were procured to close those ports, which took about 
3 hours. During a portion of this time the pumping was necessarily 
suspended. After thèse ports were closed the progress of fllling the 
ship was rapid, and ail the boats were discharged at 2 o'clock p. m. 

It is urged that the list of the ship to port was so great that her 
hatches would let the water out as much as the open ports; so that 
the closing of the port holes was of no service. 

But I do not think the évidence, and the subséquent filling of the 
ship, are compatible with this theory ; and I therefore find that the 
closing of the ports by the Hustler's diver and men was a spécial 
and valuable service. 

Aside from this service, and the Flushing's flrst pumping, the 
work of thèse tugs in helping to flll the ship was of small importance, 
compared with the amount of water pumped in by the land englues 
and fire boats. For so much as they did, however, they deserve 
compensation; and while tugs cannot be justiûed in any obstruction 
of superior work by the Fire Department, nor receive compensation 
while doing so, the necessity remains of encouraging tugs to go 
promptly to the aid of ships on flre, by the allowance of some award 
where they take part in the work. 

To the Bulkley, which played but one stream, I allow |100. ; to the 
Flushing, $200.;' to the Hustler, |300., with costs. 
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BUSTTS et al. v. CITY OF HENRIETTA. 

(Circuit Court of Appeals, Fifth Circuit. Agril 28, 189C.) 

No. 44T. 

Removal of Causes — Amount in Coktkovebsy — Objection bt Removinq 
Party. 

Wlien a party lias procured tlie removal of a cause trom a state court to 
tlîe United States circuit court, upon an avermeut tliat tlie amount in con- 
trovorsy is over $2,000, he ouglit not to be heard, upon appeal or error, to 
suggest tbat tlie circuit court had no jurisdiction, because tlie amount in 
controversy was less than tlie iniuimiiin .iurisdiction of that court, solely 
because the judgment flnally rendercd is less tban tlie jurisdictional 
amount. 

Appeal froni and in Error to the Circuit Court of the United 
States for the Northerii District of Texas. 

J. M. McCormick and Wendell Spence, for plaintiffs in error. 
W. S. S. Simpkins, for défendant in error. 

Before PARDEE and McCOEMICK, Circuit Judges, and SPEER, 
District Judge. 

PAEDEE, Circuit Judge. The city of Henrietta instituted a suit 
at law in the district court for the county of Clay, state of Texas, 
against William G. Eustis and others, to recover certain real es- 
tate situated in the city of Henrietta, state of Texas, and, in default 
of such recovery, to recover certain sums alleged to be due the city 
of Henrietta for taxes on the property claimed. The défendants 
removed the case to the United States circuit court for the North- 
ern district of Texas, and, in their pétition for removal, averred 
that the sum or value in controversy, exclusive of interest and 
costs, exceeded the sum of |2,000. The case, after removal, was 
proceeded with in the circuit court, and, after varions pleadings, 
resulted in a trial before the court and a jury. On this trial, the 
parties entered a written consent, in accordance with which a 
judgment was entered. This consent, among other matters, recited 
as follows: 

"It is further agreed tliat this case, together witli ail the pleadings, déposi- 
tions, and record évidence, of every character and description, be transferred 
to the equity docket; and that the lien of plaintilï for the taxes aforesaid, as 
set forth in the pétition of plaintilf, be foreelosed at once against the proper- 
ties, respectively, for the amounts due; and that a decree be so entered, sub- 
ject, however, to the paymeiit of said tiixes, as above agreed to, iu which 
event a release of said judgment and decree be entered." 

In pursuance of this stipulation, the cause was entered upon the 
equity docket, and a decree entered in accordance with the terms 
mentioned. The défendants prosecute a writ of error to the judg- 
ment at law, and an appeal from the decree on the equity side of 
the court. 

The défendants below (plaintiffs in error and appellants hère), 

having procured the removal of the cause to the circuit court, upon 

an averment that the amount in controversy was over $2,000, ought 

not to be heard in this court to suggest, as they do in their first as- 

v. 74F.no. 5 — 37 
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signment of error, that the court had no jurisdiction to render the 
judgment and decree, because tïie amount in controversy was less 
than the minimum jurisdiction of the court. As a matter of law, the 
jurisdiction of tlie circuit court depended upon the state of facts at 
the time of removal. The value, aS set forth in the pétition of re- 
moval, not being questioned by the party against whom the re- 
moval was made, cannot be questioned hère by the removing and 
losing party, solely because the judgment flnally rendered is less 
than the jurisdictional amount of the circuit court. 

It appears to be settled by the suprême court that while a writ 
of error may lie to a judgment rendered by consent, and an appeal 
may be taken from a decree by consent, yet, on appeal or error, 
the court will not consider any errors that may be assigned whieh 
were in law waived by the consent. Kailroad v. Ketchum, 101 U. 
S. 289, 295; U. S. v. Babbitt, 104 U. S. 767, 768; Kashville, G. & 
St. L. Ey. Co. V. U. S., 113 U. S. 261, 266, 5 Sup. Ct.'460. In the 
last-mentioned case, the suprême court says: 

"But the insurmountable difficulty is that the former decree appears upon Its 
face to hâve beeii rendered by consent of the parties, and could not, thei'efore, 
be reversed, even on appeal. Courts of chancery generally hold that from a 
decree by consent no appeal lies. 2 Daniell, Ch. Prac. c. 32, § 1; French v. 
Shotwell, 5 Johns. Ch. 555; Winchester v. Winchester, 121 Mass. 127. Al- 
though that rule has not prevailed in tliis court under the terms of the acts 
of congress regulating its appellate .lurisdictlon, yet a decree which appears by 
the record to hâve been rendered bj' consent is always afflrined, without con- 
sidering the merits of the cause." 

Judgment and decree of the circuit court afflrmed. 



STATE OF FLORIDA v. CHARLOTTE HARBOR PHOSPHATE 00. 

■ (Circuit Court of Appeals, I^ifth Circuit. May 19, 1896.) 

No. 437. 

Rbmoval ot Causes — Complaint and Pétition. 

A case cannot be removed as one arlsing under the constitution and laws 
of the United States, unless that fact appears by the plaintifC's statement 
of his claim, unaided by any allégations in the pétition for reinoval. 
Tennessee v. Union & Planters' Bauk, 14 Sup. Ct. 654. 152 U. S. 4.54; Chap- 
pell V. Waterworth. 15 Sup. Ct. 34, 155 U. S. 102; Land Co. v. Brown, 15 
Sup. Ct. 357, 155 U. S. 488; Railway Co. v. Skottowe, 16 Sup. Ct. 869,— fol- 
lowed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Florida. 

S. M. Sparkman, for the State of Florida. 
H. Bisbee and C. D. Ehinehart, for appellee. 

Before FARDEE and McCORMICK, Circuit Judges, and SPEEE, 
District Judge. 

PARDEE, Circuit Judge. This was a suit instituted by the state 
of Florida on the chancery side of the circuit court in and for the 
county of De Soto, state of Florida, on the 18th day of December, 
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1891, The complainant's bill sets forth substantially the following: 
Tàat défendant had unlawfully and without the consent of com- 
plainant entered upon, and was at the time of the filing of said bill, 
and had been for more than six months immediately prior thereto, 
engaged in unlawfully and wrongfully digging, mining, and re- 
moving phosphate rock and phosphatic deposits from the bed of 
Peace river, below the town of Arcadia, in the county of De Soto, 
but principally from the bed of that part of said stream situate in 
and running through townships 38 and 39 of range 24 and township 
39 of range 23, S. and E., and was appropriating said i)hosphatic rock 
and deposits so removed to its own use; that saidstream,atthepoints 
so trespassed upon, and thence to its mouth in Charlotte Harbor, 
was and is a navigable stream, and that it is susceptible of useful 
navigation to the publie; that complainant was, at and before the 
time of such trespassing, and had been ever since, the owner of the 
bed of said stream at such places, and of the phosphatic rock and 
deposits therein, and from each of said points to the mouth of said 
stream, and that the property rights of complainant bave been and 
are being trespassed upon by the défendant, and are threatened with 
frequently recurring trespasses; that at the points in said stream 
so trespassed upon there are large quantifies of said phosphate rock 
and phosphatic deposits, of great value to complainant; that 
complainant was not informed as to the précise quantity of phos- 
phate taken from the bed of said stream by the défendant, but that 
the amount was very large, being more than 10,000 tons, of the 
value of |10 per ton ; that défendant was moving and appropriating 
more than 200 tons daily thereof; and that défendant threatens, 
and will, unless restrained by the order of the court, continue to 
trespass and enter upon the bed of the river at and near the navi- 
gable portions thereof, and at the points where complainant so owns 
the bed of said stream. The bill, after praying for a spécifie report 
as to how much phosphate rock the défendant had removed and ap- 
propriated, further prayed for an accounting, and for a decree for 
whatever amount might be found due for the phosphate taken from 
the said stream, and for an injunction restraining the défendant from 
further trespassing. On January 16, 1892, the défendant flled its 
pétition for the removal of said cause to the circuit court of the 
United States for the Southern district of Florida, alleging as grounds 
for its removal that said suit is one arising under the laws of the 
United States, in this, to wit: That petitioner was the owner of 
the full and complète fee-simple title to certain portions of the bed 
of Peace river, subject only to the right of the public to use said 
river for the purposes of navigation. That petitioner derived its 
title to thèse portions of the bed of said river, either mediately or 
immediately, by patent from the United States, and that the com- 
plainant was seeking to enjoin or otherwise to prevent petitioner 
from the use and enjoyment of said property under a claim of being 
the owner of the whole of the bed of said river, including the por- 
tions granted by patent either to petitioner or to those under whom 
it claims; and that whether or not complainant is entitled to the 
relief prayed dépends upon the construction of the laws of the 
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United States with référence to grants of lands or patents for lands 
and surveys thereofj which are intersected by streams of water. 
That the state of Florida by an act of its législature, passed on De- 
cember 27, 1856, for the considération mentioned in said act, di- 
vested itself of ail its right, title, and interest in and to ail lands cov- 
ered by water lying in front of any tracts of land owned by the 
United States for public purposes, or by a citizen of the United 
States, upon any navigable stream as far as the edge of the chan- 
nel, and vested the full title to the same in and unto the riparian 
j>roprietors. That by virtue of said grant the title to certain sub- 
merged lands in the waters of Peace river became and was vested 
in the United States, and that petitioner had obtained from the 
United States by patent, either mediately or immediately, the title 
80 vested in the United States by said grant. ïhat a part of the 
lands mentioned are lands derived through the United States from 
the grant of the state of Florida as aforesaid, and that complainant 
is seeking to deprive the petitioner of said lands under acts of the 
législature of said state of Florida, passed in 1887 and 1891, or at 
any other times subséquent to the grant of 1856, which acts of the 
législature of the state and of complainant in said suit are in viola- 
tion of that portion of the constitution of the United States which 
forbids any state to pass a law impairing the obligation of con- 
tracts, inasmuch as said acts and suit impair the obligations 
of the contract contained in the said grant of the state of Florida 
made in 1856, as aforesaid. That petitioner purchased and became 
the owner of said lands upon the faith of the décisions of the su- 
prême court of the state of Florida, which held that the said act of 
the législature passed in 1856, and granting lands as aforesaid, 
granted to the riparian proprietors therein designated a full and 
complète ownership of said lands. The pétition for removal coming 
on to be heard before the circuit court of the Sixth judicial circuit 
of Florida, it was, on the 19th day of January, 1892, granted. After- 
wards, on the 6th day of February, 1892, the défendant filed in the 
United States circuit court its answer to said bill, setting up sub- 
stantially that ail of the matters in said complainanfs bill men- 
tioned and complained of are matters which may be tried and de- 
termined at law, and that complainant had not, in or by its bill, 
made or stated such a case as would entitle it to any relief in a court 
of equity, and claimed the same benefit therefrom as if it had de- 
murred to said bill. The défendant further, in its answer, denied 
the navigability of the stream, or that it had taken phosphate from 
any portion of the channel, but claimed the right in any event so 
to do by reason of its alleged ownership of the land lying contigu- 
ous to the stream; that under the riparian act of 1856, as construed 
by the suprême court of Florida in the cases of Rivas v. Solary, 18 
Fia. 122, Sullivan v. Moreno, 19 Fia. 200, and Geiger v. Filor, 8 
Fia, 326, it had title to ail submerged lands lying in front of those 
owned by it on the bank of Peace river in the territory described 
in said bill. On the Ist day of February, 1892, the complainant, 
appearing specially in said United States court for that purpose, 
made and flled its motion to remand said cause to said state court on 
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the grounds: First. That said cause is not one cognizable before 
the United Stetes court. Second. Tliat the pétition for transfer, 
as well as the entire record in said case, shows that it is not one 
arising under the constitution or laws of the United States. Third. 
That neither froui said pétition nor record does it sufïiciently appear 
that there is any disputed construction of any statutes or consti- 
tutional provision of the United States involved, or that the déci- 
sion of the case dépends upon tlie construction of any such law or 
constitutional provision. Fourth. That from said pétition it is inan 
ifest that said suit is not one arising under the constitution of the 
United States. This motion, on the lOth day of said month of Feb- 
ruary, was overi'uled. Afterwards, a gênerai replication was filed, 
and testimony tal^en, upon which, together witli the pleading and 
exhibits, the court, on the Ist day of April, 1895, rendered a decree 
adverse to the complainant, and dismissed its bill, with costs. From 
this décision an appeal lias been taken to this court. 

The flrst assigned error is that the circuit court did not hâve juris- 
diction to try and détermine said cause. According to the décisions 
of the suprême court in Tennessee v. Union & Planters' Bank, 152 
U. S. 454, 14 Sup. et. 054; Chappell v. Waterworth, 155 U. S. 102, 
15 Sup. et. 34; Land eo. v. Brown, 155 U. S. 488, 15 Sup. Ct. 357; 
and Eailway Co. v. Skottowe (recently decided, but not yet oflficially 
reported) 16 Sup. et. 869, — a case cannot be removed from a state 
court to the circuit court of the United States as one arising under 
the constitution, laws, or treaties of the United States, unless that 
fact appears by the plaintifl's statement of his own claim; and, if 
it does not so appear, tlie want cannot be supplied by any statement 
in the pétition for removal, or in the subséquent pleadings. Under 
tliese répeated décisions, we are constrained to hold that this instant 
case was improperly removed to the circuit court. A critical exami- 
nation of the complainant's bill fails to show us any case necessarily 
arising under the constitution or laws of the United States. The 
decree of the circuit court is reversed, and the cause is remanded 
to the circuit court with instructions to that court to remand the 
same to the state court from which it was originally removed. 



BELL et al. v. KRUEGEL et al. 

(Ch-cuit Court of Appeals, Fifth Circuit. May 5, 1896.) 

No. 450. 

MOKTGAGE — FAILUKB OP COXSIDETiATION. 

One K. arrangea, through M., for a loan of S.'>,000 from B. & Co., to be 
secured by mortgage on certain land, in the itiiprovement of which the 
money was to be used. He delivered his note and mortgage, and received 
$1,900; the remaining $a,100, by agreemeut with M., being l'etained by 
tbe latter, to be paid ont as the improvemcnts were made. Before K. re- 
ceived any of it, M. failed and made an assignment. K. then iiled his bill 
against B. & Co., M., and the latter's assignée, to set aside the mortgage. 
B. & Co. alleged that M. had no authority to loan tlieir mouey on tUe terins 
alleged, and that they Knew nothing of the agreement for the rétention of 
the §3,100. Held, that whether or not B. & Co. ratified this agreement, as 
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K. had receired $1,900, and no more, he was entilled to a decree allowing 
hlm a crédit of $3,100 on his note and mortgage, such note and mortgage 
to be delivered to B. & Oo., reserving to them the right to recover frorii M. 
thé $3,100, either as lield by them for B. & Co., or as misappropriated with- 
out their authority. 

Appeal from the Circuit Court of tlie United States for the Nortli- 
ern District of Texas. 

On July 28, 1893, Herman Kruegel, appellee, instituted this suit in the dis- 
trict court of Dallas county, Tex., agalnst C. S. Bell & Co., MuriJÎiy & Bolanz, 
and B. T. Loughborough, alleging that C. S. Bell & Co., who reslded in Ohio, 
acting through Murphy & Bolanz as thelr agents, had prior to June 13, 1893. 
agreed to lend him $5,000 upon the seeurity of certain real esta te; tliat he had 
exec'uted his note for said sum payable to C. S. Bell & Co., three years after 
date, with interest at 8 per cent, per annum, payable semiannually, aud liad 
also executed a mortgage or trust deed in whlch J. P. Murphy was namod as 
trustée to seoure sald note; that thèse instruments had by him been dell^ered 
to Murphy & Bolanz on June 13, 1893, the day of their date; that the puiposo 
of the loan was to Improve the property on which the deed of trust rested; 
that he (Kruegel) received $1,900 of the money, and $3,100 thereof was retain- 
ed by Murphy & Bolanz, to be pald out as the Improvements were made ; that 
on July 22, 1893, before the improvements were completed, Murphy & Bolanz, 
havlng approprlated to their own use the $3,100, had become Insolvent, and 
made a gênerai asslgnment to K. T. Loughborough; that said Loughborough 
or Murphy & Bolanz had possession of sald instruments, and were about to 
send them to C. S. Bell & Co., in Ohio. He prayed for an injunotion restrain- 
ing the sending of the note to C. S. Bell & Co.; that the note, coupons, and 
trust deed be canceled; and that a receiver be appolnted to hold them pouding 
the suit. Kruegel alleged that he was "ready, willing, and anxious to repay 
to C. S. Bell & Co. the said sum of $1,900 received by him." C. S. Bell tiled 
formai answer in the case on August 15, 1883, and, on same day, filed péti- 
tion and bond for removal, which was granted on August 18, 1893. Tran- 
script was flled in the circuit court, put on the equity docket, and an order 
to replead made. The appellee Kruegel then flled a bill of complalnt at 
great length, but alleging substantially as in his original pétition, and, in 
addition, clalming damages for breach of contract on the part of C. S. Bell 
& Co., In failing to furnish hlm the money contracted for, as foUows: $400, 
paid Murphy & Bolanz, commission for securing the loan for him; $700. 
expended for labor and materials in making improvements on the lot; loss 
of rents, at rate of $130 per month, for each month since September 15, 1893, 
which he alleged the lot, if improved, would hâve yielded; and a balance of 
$018.60 out of the $1,900 received by him from C. S. Bell & Co., which he had 
on deposit with Murphy & Bolanz when they failed. The prayer was for the 
cancellation of the note, coupons, and deed of trust, for damages as above set 
out, and that the amount received by Krviegel be ascertained, and that they 
hâve a reasonable time to repay it, that the injunction be perpetuated, aud fo]' 
gênerai relief. C. S. Bell & Co. answered under oath, setting up that they had 
the sum of $5,000 on deposit with Murphy & Bolanz, who were bankers, prior 
to June 13, 1893; that Kruegel employed Murphy & Bolanz to negotiate his 
note secured by deed of trust; that they had authorized Murphy & Bolanz to 
loan the $5,000 on Improved real-estate seeurity; that Murphy & Bolanz. acting 
as agent for both Kruegel and O. S. Bell and C. E. Bell (composing the flrm 
of C. S. Bell & Co.), and Kruegel, arranged the loan; that Kruegel made tho 
note and deed of trust, and delivered same to Murphy & Bolanz for C. S. Bell 
& Co., and the $5,000 was then placed to Kruegel's aceount with Murphy & 
Bolanz, and was charged agalnst C. S. Bell & Co. on their aceount with Murphy 
& Bolanz; that C. S, Bell &. Oo. had no knowledge of any agreement betweeu 
Kraegel and Murphy & Bolanz by which Murphy & Bolanz were to retain in 
their bank any of the money, and had not authorized Murphy & Bolanz to 
make such agreement; that the agreement between Kruegel and Mui-phy & 
Bolanz regarding the rétention by them of $3,100 was secretly and fraudulentl.y 
made by Kruegel aud themselvea for the benefit of Kruegel, as C. S. Bell & 
Co. would not hâve made the loan on such terms. They deny that they knew 
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Murphy & Bolanz were charglag Kruîgel the commissions of ?400, or that 
they knew bet'ore July 25, 1893, that Murphy & Bolanz were Insolvent, but, 
on the contrary, aver they believed them to be solvent and safe brokers, which 
was also the opinion prevailing at the time In Dallas, Tex. The bill was taken 
as confessed against J. P. Murphy and Chas. F. Bolanz, comprising the firm 
ot Murphy & Bolanz, on October 1, 1894. Replicatlon was filed October 1, 1894. 
A hearing was had on July 13, 1895, and a tlnal decree was rendered in favor 
of appellee; directing the cancellation of the note and deed of trust in case 
Kruegel should pay $581.40, with 6 per cent. Interest f rom June 13, 1893, . at 
any time before June 13, 1896; directing, in event of such payment, that J. P. 
Murphy, trustée, reoonvey the property to Kruegel; that, in case the sum ad- 
judged should not be paid within the time limited, C. S. Bell & Co. should bo 
at liberty to foreclose for the amount adjudged, with six per cent, interest; 
that until June 17, 1896, ail parties be enjoined from Indorsing, assigning, or 
negotiating tlie note and deed of trust; that after June 17, 1896, in the event 
payment of $581.40, with interest, had not been made, the appellants should 
be enjoined "from indorsing, assigning, or negotiating said note and deed of 
trust only to the extent of $4,418.60"; and that défendants and plaintiflfs each 
pay one-half the costs. From this decree, C. S. and 0. E. Bell appeal. 

J. M. McCormick and Wendell Spence, for appellants. 
M. M. Parks, for appellees. 

Before PARDEE and McCORMJCK, Circuit Judges, and SPEEE, 
District Judge. 

PAEDEE, Circuit Judge (after stating the facts). Tlie évidence 
in tlie case is not conflicting, and shows the facts to be substantially 
as set forth in the pleadings. The légal conclusion from the con- 
tract between Murphy & Bolanz and Kruegel is that Murphy & 
Bolanz held the $3,100 as a depositary for both Bell & Co. and 
Kruegel, with the understanding that, if Kruegel made the improve- 
ments upon the property mortgaged as he had agreed to do, then 
he was to receive the p,100, and owe the full amount of the note; 
if he did not make the improvements, then the money was to be 
held for the security of Bell & Co., and to be applied to reduce the 
note pro tanto. The improvements that Kj-uegel agreed to make 
were not made, and probably because of the failure of Murphy & 
Bolanz, resulting in this: that, of the $5,000 loan, Kruegel onlj 
received the sum of $1,900. In the view we take of the case, it is 
not material to détermine whether Bell & Co. knew of and ratifled 
the arrangement. If they did know of it, aad ratifled it, then thej 
can only recover from Kruegel the sum of $1,900, actually received 
by him. If they did not know of it, and the transaction in their 
behalf, on the part of Murphy & Bolanz, was unauthorized, then 
Murphy & Bolanz made an unauthorized appropriation of Bell & 
Co.'s money to the extent of $5,000; and as $1,900 of the sum went 
into Kruegel's hands, and is represented in the note and mortgage, 
a trust in favor of Bell & Co. resulted for that amount. There is 
no évidence showing Bell & Co. in any wise parties to, or bound by, 
the arrangement between Murphy & Bolanz and Kruegel by which 
part of the $1,900 was left on deposit with Murphy & Bolanz, to be 
drawn as Kruegel might go forward with the improvements. Krue- 
gel admits judicially, and testifles in the case, that he received this 
|1,900; that it was placed to bis crédit on the books of Murphy & 
Bolanz, and drawn against by him as he saw fit, until the failure of 
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Murphy & Bolanz. Under thèse facts proTed and judicially admit- 
ted, we are of opinion that Kruegel is liable for the sum of f 1,900, 
with stipulated interest, and that equity will be done in the premises 
by allowing Kruegel a crédit on the note at the date of exécution 
of the sum of $3,100; reducing the coupons for interest pro rata; 
giving to Bell & Co. the possession of the note and coupons tlms 
credited and reduced; and reserving to them the right to recover 
from Murphy & Bolanz the said sum of |3,100; and reserving to 
Kruegel the fight to recover from Murphy & Bolanz such part of the 
|1,900 deposited with them as had not been drawn eut at the time of 
the Murphy & Bolanz failure. 

The following decree should be entered in the case: The court 
flnding that the considération of the note for |5,000, dated June 13, 
1893, payable to the order of C. S. Bell & Co., at the office of Murphy 
& Bolanz, in Dallas, Tex., three years after the date thereof, has 
failed to the extent of |3,i00, and that the said deed of trust is, in 
equity, a security or lien for the sum of $1,900 only, it is ordered, 
adjudged, and decreed that upon plaintiff Kruegel's paying to C. S. 
Bell & Co. the sum of $1,900, with 8 per cent, interest thereon from 
June 13, 1893, on or before the date of the maturity of said note, to 
wit, June 13, 1896, at the office of McCormick & Spence, in the city 
of Dallas, Tex., the défendants, O. S. Bell, C. E. Bell, J. P. Murphy, 
Charles F. Bolanz, and E, T. Loughborough do deliver up to the plain- 
tiff Kruegel, to be canceled, the said note, coupons, and deed of 
trust, as fully paid and satisfled; and that the said J. P. Murphy do 
reconvey unto the said plaintiff Kruegel, within flve days after such 
payment, the property covered by the said deed of trust, free and 
clear of ail incumbrance thereon by reason of such deed; and, in 
case the plaintiff shall not pay unto the said C. S. Bell & Co. said 
sum of $1,900, with interest as aforesaid, within the time aforesaid, 
the said J. P. Murphy and Charles F. Bolanz shall within a delay of 
flve days from the 13th of June, 1896, indorse a crédit upon the said 
note, of date June 13, 1893, in the sum of $3,100, and shall indorse 
a crédit on each one of the six coupons given for payment of inter- 
est on such note the sum of $124, and shall then deliver said note and 
coupons to said C. S. Bell & Co. It is further ordered, adjudged, 
and decreed that the injunction formerly granted in this case be 
continued so far as to enjoin and restrain the défendants from in- 
dorsing, assigning, or negotiating said notes, coupons, and deed of 
trust until after June 13, 1896, and if said plaintiff shall pay the 
said sum of $1,900, with interest, as aforesaid, unto the said C. S. 
Bell & Co., on or before that date as hereinbefore provided, the 
défendants are perpetually restrained from assigning, indorsing, or 
negotiating the same. But if said plaintiff Kruegel shall fail to pay 
said sum of $1,900, with interest, as aforesaid, on or before June 13, 
1896, as herein provided, then the défendants C. S. Bell and C. E. Bell 
are restrained from indorsing, assigning, or negotiating said note 
and deed of trust, except the same is charged with the crédit ot 
$3,100, as herein provided; otherwise than as herein provided, the 
injunction referred to is dissolved. It is further ordered and ad- 
judged that the plaintiff Kruegel and the défendants Bell & Co. each 
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pay one-half of the costs incurred in this cause. The decree ap- 
pealed from is reversed, and the cause is remanded, with instructions 
to enter a decree in conformity with the views herein expressed. 



SOUTHERN PAC. E. CO. v. GROECK et al. 

(Circuit Court, S. D. California. May 18, 1896.) 

No. 347. 

Eailroad Land Géants — Sélection op Lands — Lachbs. 

A grant of land was made lo a railroad company, by act of congress, 
in July, 1860. In Januaiy, 1S<;7. tUe company located the gênerai route 
of its road, and flled the map thereof, but did nothing towards definitely 
locating its road until 1888, whcn it constructed the road, and did not 
file the map of the deflnite location until April, 1889. In the meantime, 
in September, 1885, one G. settled on certain lands within tlie mdemnity 
limits of the grant, and was allowed by the officiais of the land office to 
file hls declaratory statement therefor, at that time, and to enter and 
pay for the land in June, 1886, receiving a patent therefor in April, 1890. 
The railroad company made no attempt to select such land until Decem- 
ber, 1891, and waited until February, 1892, before bringing suit against 
G. to cancel his patent and recover the land. Held that, in the absence 
of excuse for such delay, the railroad company was guilty of such lâches 
as to bar it from relief in equity against G.'s adverse claim, uotwith- 
Btanding the land, at the time G. settled on it, was withdrawn from set- 
tlement. 

Wm. Singer, Jr., and W. F. Herrin, for complainant. 
W. B. Wallace and Joseph H. Call^ for défendants. 

KOSS, Circuit Judge. To the original bill in this case a démar- 
rer was sustained, upon the ground that the bill showed upon its 
face such lâches on the part of the complainant as precluded it 
from the recovery sought. Eailroad Co. v. Groeck, 68 Fed. 609- 
617. Leave was, however, given the complainant to amend its bill, 
and accordingly it filed an amended bill, to which the respondents 
interposed a plea, which the complainant caused to be set down 
for argument, and which has been argued and is now for disposi- 
tion. For the purpose of disposing of the plea, the court must 
assume, without proof on either side, the facts to be as set out 
in tbe bill, where not controverted by the plea, and, where so con- 
troverted, or in consistent, to accept as true the contradictory and 
inconsistent allégations of the plea, together with such additional 
facts as are therein set out. U. S. v. California & O. Land Co., 
148 U. S. 31-39, 13 Sup. Ct. 458; Farley v. Kittson, 120 U. S. 304- 
314, 7 Sup. Ct. 534; Ehode Island v. Massachusetts, 14 Pet. 253- 
258. , 

The case as now presented is not, in my opinion, as strong for 
the complainant as when it was last under considération. As 
now presented, it shows that, notwithstanding the grant to the 
complainant, under which it claims the pièce of land in contro- 
versy, was made by congress July 27, 1866 (14 Stat. 292), and that 
the complainant, on or before the 3d day of January, 1867, located 
the gênerai route of the road it was authorized to build by the act 
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making the grant, and flled with the Secretary of the interior a 
map, on tliat day, showing the gênerai route of the road as located, 
which map was accepted by the secretary, and on the same day 
transmitted by him to the commissioner of the gênerai land office, 
to be flled in that office, which was done on the same day, yet the 
complainant did nothing towards definitely locating that portion 
of its road opposite the land in controyersy prior to the year 1888, 
and never attempted to sélect the land in controversy until De- 
cember 31, 1891, for which long delay the bill, as amended, affords 
no excuse. It appears, from the bill, as amended, that the pièce 
of land in controversy, which is within the indemnity limits of 
the grant, is opposite that section of the complainant's road ex- 
tending from ïluron westerly to Alcalde, and that that portion of 
the road was not constructed until the year 1888, and that the 
complainant never flled a plat in the gênerai land office showiag 
the deflnite location of that portion of its road until April 2, 1889, 
years after the défendant Groeck went upon the land, claiming 
the right of settlement, and had been allowed by the offlcers of 
the land department to enter and pay for it, and but little more 
than one.year before the government issued to him its patent there- 
for. True, the land was not, at the time, subject to Groeck's set- 
tlement, for the reason that it then stood withdrawn from such 
settlement or sale for the beneflt of the complainant ; but the com- 
plainant was then sleeping upon its rights, and continuèd to sleep 
upon them until February 11, 1892, when it commenced this suit. 
The question, therefore, remains wbether the facts alleged do not 
disclose such lâches on the part of the complainant as makes ît 
proper for a court of equity to withhold its aid. A decree in its 
favor would be, in effect, to hold that the complainant, without 
any reason or excuse therefor being shown, was entitled to tie the 
hands of the government, the government being passive, and there- 
fore consenting, and exclude from ail the odd sections within what 
might prove to be the indemnity limits of its grant ail persons 
who might seek a settlement thereon, for a period extending from 
the daté of its grant, July 27, 1866, until the year 1888, without 
In any way indicating the deflnite location of its road, — a period 
of more than 21 years; and that it could continue to wait until 
April 2, 1889, before flling in the office of the commissioner of the 
gênerai land office a map showing its deflnite location, and until 
becember 31, 1891, before attempting to exercise its right of sé- 
lection, and until February 11, 1S92, before instituting suit to es- 
tablish its claim to a pièce of land falling within the indemnity 
limits of its grant, as flxed by the final and deflnite location of its 
road, as against one who settled upon it on the 2d day of Sep- 
tember, 1885, and for which he was allowed by the offlcers of the 
local land office to flle his declaratory statement on September 7, 
1885, and which he was allowed by the offlcers of the land depart- 
ment to enter and pay for June 7, 1886, and for which the gov- 
ernment issued to him its patent April 11, 1890. 

The bill, as amended, shows that the section of the complainant's 
road opposite the land in controversy was constructed prior to the 
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filiug in the gênerai land office of a map sliowing its definite loca- 
tion, but, so far as appears, nothing whatever was done by the 
complainant tending to indicate the definite location of that sec- 
tion of the road until the year 1888, during which year it was con- 
structed. The bill, as amended, does not show that this long delay of 
the complainant in indicating the definite location of that part of 
its road opposite the land in controversy was in any respect caused 
by any failure or neglect on the part of the government or of 
any of its officers, nor does it show any excuse for waiting, after 
the construction of that portion of its road in 1888, until Decem- 
ber 31, 1891, before making any attempt to sélect the pièce of land 
in controversy, nor for waiting until February 11, 1892, before 
bringing this suit. The fact, as made to appear by the pleadings 
now before the court, that the complainant actually constructed 
its road before filing with the commissioner of the gênerai land 
office a map showing its definite location, would seem to indicate 
quite clearly that the complainant treated the map of its gênerai 
route there filed on the 3d day of January, 18C7, as its map of 
definite location. At ail events, it was the business of the com- 
plainant to fix definitely the location of its road, and to indicate 
that Une by a map filed in the gênerai land office. Neither the 
goTernment nor any other company or individual could do so for 
the complainant. The delay and neglect in that regard was the 
delay and neglect of the complainant, and of nobody else. In this 
aspect of the case, it is unimportant that; when Groeck settled 
upon the land, on September 2, 1885, claiming the right to pre-empt 
it, the land was not legally open to settlement, because withdrawn 
from such settlement or sale for the benefit of the complainant 
company. The fact remains that Groeck did enter upon it under 
an adverse claim to the complainant, and that his claim was rec- 
ognized by the officers of the land department of the government, 
and that, notwithstanding those facts, the complainant continued 
to sleep upon its rights for more than six and a half years before 
appealing to the court for relief, — a period considerably longer 
than that prescribed by the statute of California for the bringing 
of an action for the recovery of real property. Code Civ. Proc. 
Cal. §§ 318, 319, 34.3, 738. 

It is true that the lâches of which the complainant was guilty 
prior to Groeck's settlement is no concern of his, and that, if the 
government was content, no third party has the right to complain; 
but certainly he is entitled to avail himself of such lâches as oc- 
curred subséquent to the commencement of his adverse claim, — a 
claim which existed uncontested for more than six and a half 
years. While the statutes of limitations applicable to actions at 
law do not apply to suits in equity, courts of equity are governed 
by the analogy of such statutes. Norris v. Haggin, 136 U. S. 386, 
10 Sup. et. 942. "A court of equity," said Lord Camden, "has al- 
ways refused its aid to stale demands, where the party slept upon 
his rights, and acquiesced for a great length of time. Nothing can 
call forth this court into activity but conscience, good faith, and 
reasonable diligence. Where thèse are wanting, the court is pas- 
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sive, and does nothing. Lâches and neglect are always discoun- 
tenanced; and the refore, from the beginning of this jurisdiction, 
there was always a limitation to suits in this court." This doc- 
trine has been repeatedly recognized and acted on by the suprême 
court. Curtner v. U. S., 149 U. S. 676, 18 Sup. Ct. 985, 1041; Spei- 
del V. Henrici, 120 U. S. 377, 7 Sup. Ct. 610, and cases there cited. 
An order will be entered sustaining the plea, with leave to the 
complainant, if it shall be so advised, to reply to the plea, and 
take issue in respect to the matters of fact thèrein alleged, with- 
in 20 days from this date. 



SOUTHERN PAC. R. CO. v. SMITH et al. 

(Circuit Court, S. D. California. May 18, 1896.) 

No. 426. 

Railroad Land Grants— Indbmnitï — LiMiTS op Sélection. 

A railroad company, to whicli a grant has been made by congress ot 
alternats sections of public land, on each slde of its road, witli the right 
to sélect other lands, within a limited distance beyond such alternate 
sections, in lieu of lands sold or otherwise disposed ot by the government, 
cannot sélect indemulty lands on one side of its road, to make good losses 
sustained on the other side. U. S. v. Burlington & M. R. R. Co., 98 U. S. 
334, foUowed. 

Wm. Singer, Jr., and W. F. Herrin, for comniainant. 

N. Blackstock, Geo. J. Dennis, and Joseph H. Call, for défendants. 

ROSS, Circuit Judge. The tracts of land in controversy in this 
suit having been patented to the défendant Smith under the pre-emp- 
tion laws of the United States, and by him af terwards conveyed to 
the défendant WolfE, the complainant, claiming to be entitled to 
them by virtue of a congressional grant, brought this suit to obtaiu 
a decree that the title conveyed by the patent is held in trust for it, 
to compel the conveyance thereof to the complainant, and to enjoin 
the défendants from asserting any title to the lands. The grant 
under which the complainant claims is that of March 3, 1871, entitled 
"An act to incorporate the Texas Pacific Railroad Company, and to 
aid in the construction of its road, and for other pui^ioses" (16 Stat. 
p. 573), by which the complainant was authorized to construct a line 
of railroad from a point at or near Tehachipi Pass, by way of Los 
Angeles, to the Texas Pacific Railroad at or near the Colorado 
river, with the same rightà, grants, and privilèges, and subject to 
the same limitations, restrictions, and conditions, as were granted to 
the complainant by the preceding act of July 27, 1866, entitled "An 
act granting lands to aid in the construction of a railroad and tele- 
graph line from the states of Missouri and Arkansas to the Pacific 
coast" (14 Stat. p. 292). The terms of the grant under which the 
complainant claims are, therefore, to be found in the act of July 27, 
1866. So far as applicable to the présent case, it was a grant of 
every alternate section of public land, not minerai, designated by odd 
numbers, to the amount of 10 alternate sections per mile on each side 
of the road the complainant was authorized to build, to which the 
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United States should hâve full title, not reserved, sold, granted, or 
otherwise appropriated, and free from préemption or other claims or 
rights at tlie tinie such route should be designated by a plat thereof 
filed in the olHce of the commissioner of the gênerai land office; and 
where, prior to that time, any of the sections or parts of sections 
should be granted, sold, reserved, occupied by homestead settlers, or 
pre-empted or otherwise disposed of, the act provided that other 
lands should "be selected by said comi)any in lieu thereof, under the 
direction of the secretary of the interior, in alternate sections, desig- 
nated by odd numbers, not more than ten miles beyond the limits of 
said alternate sections, and not including reserved numbers." 

The bill as amended, to whieh the défendants interposed a plea, 
which plea the complainant caused to be set down for argument, 
and which has been argued and submitted to the court for décision, 
allèges, among other things, that, on or before April 3, ïS71, com- 
plainant flxed the gênerai route of the entire line of railroad which 
it was authorized by the act of March 3, 1871, to construct, and that, 
on April 3, 1871, the line of the road was designated on a plat 
thereof, flled on that day in the office of the commissioner of the 
gênerai land office; that the said gênerai route, plat, and dés- 
ignation of the line were duly approved and accepted by the 
commissioner of the gênerai land office and by the secretary of 
the interior, and, on April 21, 1871, the commissioner of the gên- 
erai land office, by direction of the secretary of the interior, dated 
April 19, 1871, withdrew the odd-numbered sections of land, within 
30 miles of the railroad Une shown upon the said plat, from sale or 
location, pre-emption, or homestead entry, which order of withdrawal 
has ever since continued in force and efïect, except in so far as, if at 
ail, the same may hâve been affected by an order of the secretary of 
the interior, dated August 15, 1887, directing the restoration of ail 
land withdrawn and held for indemnity purposes under the grant to 
the complainant. The bill, as amended, f urther allèges that, on May 
16, 1871, complainant accepted the terms, conditions, and impositions 
of the act of March 3, 1871, and thereafter constructed and fully 
equipped the entire railroad provided for in the act in flve several 
sections, along the route designated upon the plat flled April 3, 
1871, and that, after the completion of the construction and equip- 
ment of the said sections, respectively, commissioners were duly 
appointed by the président to examine the same, who did so, and 
reported to the président the completion and equipment of the road 
in accordance with the requirements of the act, which report was 
accepted and approved by the secretary of the interior and by the 
président; that the section of the road opposite which the land in 
controversy is situated extends from San Fernando to Mojave, in 
respect to which section the report of the commissioners was made 
February 17, 1877, and was approved by the président March 2, 
1877. The bill, as amended, further allèges that, on February 17, 
1877, the complainant flled with the secretary of the interior a map 
of that portion of its road showing the deflnite location and con- 
struction thereof, which map was approved by the secretary of the 
interior March 6, 1877. The bill, as amended, also describes the 
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tracts of land lost to ît, in lieu of wMcli ît claims the lands in 
controversy, and allèges that the lands so lost are situated on the 
north side of its road as deûnitely located and constructed, and 
within 20 miles of that portion of the road, as constructed, extend- 
ing from 8padra to San Gorgonio^ and that the lands so lost to 
complainant were granted, as part of the Rancho Muscupiabe, prior 
to the time when the line of the complainant's railroad was desig- 
nated by a plat thereof filed in the office of the commissioner of 
the gênerai land office; that the tracts of land in controversy, 
which are specifically described in the bill as amended, are parts 
of an odd-numbered section situated on the south side of the com- 
plainant's road as deflnitely located and constructed, and distant 
more than 20 miles from, but lying within 30 miles of, that sec- 
tion of the road which extends from San Fernando to Mo j ave, 
which tracts were, at the time of the passage of the act of March 
3, 1871, vacant and unappropriated public lands of the United 
States, not minerai, to which the United States had full title, not 
reserved, sold, granted, or otherwise appropriated, and free from 
préemption or other claims or rights, and hâve ever since so re- 
mained, excepting, only, as they hâve been affected by the laws of 
congress and the acts of the parties in the amended bill mentioned. 
The bill, as amended, further allèges that, on October 3, 1887, com- 
plainant flled its indemnity list No. 25. in the land office of the 
United States at Los Angeles, within which district the lands in 
controversy are situated, describing the tracts in controversy as 
selected by the complainant in lieu of the aforesaid lands lost to 
complainant; that the indemnity list of the complainant was in 
the form, and accompanied by the certiflcates, affidavits, and fées, 
required by law and the rules and régulations prescribed by the 
secretary of the interior and the commissioner of the gênerai land 
office; that, by the filing of the list, with the accompanj-ing pa- 
pers, complainant did, on October 3, 1887, duly select, under the 
direction of the secretary of the interior, the tracts in controversy, 
by virtue of the grant contained in the act of March 3, 1871; and 
that, at the time of such sélection, the complainant had not, nor 
has it yet, selected or received lands to the extent or amount earned 
and acquired by it by virtue of the granting act. 

The plea dénies that the map filed by the complainant in the de- 
partment of the interior in the year 1871 was anything more than a 
map of the gênerai route of the road it proposed to build under 
the authority of the act of March 3, 1871. It dénies that the lands 
described in the bill as amended are situated within 30 miles of the 
line of the gênerai route designated upon the map flled by the 
complainant in the department of the interior, and allèges that 
the said lands are situated more than 30 miles from that line. It 
allèges that on or about the day of August, 1887, the secre- 
tary of the interior made and entered in his records an order revok- 
ing and annulling ail orders previously made reserving lands with- 
in the indemnity limits of every grant made to the complainant 
railroad company, and restoring them to the public domain, except 
so far as they had theretofore been lawfully selected by complain- 
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ant. The plea further allèges that, from Mardi 3, 1871, to October 
3, 1887, the complainant did not sélect, or apply to sélect, the lands 
involred in tliis suit as indemnity lands, under the direction of the 
secretary of the interior or otherwise; and the défendants deny 
that the secretary of the interior approved the complainant' s ap- 
plication to sélect the lands in controversy, and allège that he re- 
jected the same. The plea further allèges that, on the 7th day of 
December, 1887, the défendant Smith settled upon the lands in 
controversy, and, on the same day, flled his declaratory statement 
in the United States land office therefor, and that, on May 2, 1890, 
he applied to the register and receiver of the local land office of 
the district where the lands are situated to make final proof under 
the pre-emption laws and the régulations of the interior depart- 
ment, and that, in pursuance thereof, on June 2, 1890, he made 
final proof showing that he had complied with ail the requirements 
of the pre-emption laws, and thereupon he paid to the United 
States the purchase price for the lands in controversy and received 
from the register and receiver of the local land office a final certifi- 
cate for those lands in due form of law, and on November 3, 1891, 
a patent was issued by the United States to Smith therefor. 

From the f acts alleged, it appears that the lands in controversy 
are not within 30 miles of the gênerai route of the road as located 
by the complainant, and as indicated on the map flled by it in the 
office of the commissioner of the gênerai land office. They were 
not, therefore, withdrawn from pre-emption or sale, for the beneflt 
of the complainant, either by the order of the secretary of the in- 
terior or by opération of the granting act itself. Nevertheless, the 
lands in controversy are within 30 miles of, but more than 20 miles 
from, the road as definitely located and constructed, and, if vacant 
and unappropriated, were'sùbject to be taken as authorized by the 
law, to make good losses sustained by the complainant within the 
primary limits of its grant. Complainant attempted to sélect 
thèse lands, which are situated on the south side of its road, on Oc- 
tober 3, 1887, in lieu of lands situated on the noi-th side thereof 
within the primary limits of the grant, and which were lost to com- 
plainant, by including them in a list flled on that day in the proper 
local land office, in the form and accompanied by the certiflcates, 
affldavits, and fées required by law. This was prior to any attempt 
at settlement on, or entry of, the lands by the défendant Smith; 
his settlement, which was the basis of the patent subsequently is- 
sued to him, having been made December 7, 1887. Complainant 
commenced the présent suit March 10, 1892, but little more than 
four years after the inauguration of the adverse claim of the de- 
fendants. 

The lands in controversy being within the indemnity limits of the 
complainant's grant, and being, at the time of the complainant's 
attempted sélection of them, vacant and unappropriated, to which 
the United States had full title, and not falling within any of the 
exceptions to the grant, and the complainant having doue ail in 
its power to sélect them by flling in the proper office its claim to 
them in due form, accompanied by the affldavits and certiflcates re- 
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quired by law, and paying the proper fées, I think it clear that it is 
entitled to maintain the présent bill, unless it be, as contended on 
the part of the défendants, that indemnity lands on one side of 
the road cannot be selected to make good losses sustained by the 
complainant on the other side. That they cannot is, I think, in 
effect, held by the suprême court in the case of U. S. v. Burlington 
& M. R. R. Co., 98 U. S. 334-342. On the authority of that case, 
a decree will be entered sustaining tlie plea, and dismissing the 
bill, as amended, at complainant's cost. 



HAHX V. BIKK et al. 

(Circuit Court, K. D. Louisiana. May 30, 1896.) 

Principal and Agent — Agent'» Knowlbdqb — Participation in Illégal Aots. 
One .1. H. flled lils bill against B., alleging ttiat his tour notes for ^•ZûMiH) 
each, together wlth certain negotiable bonds as security, had been deliv- 
ered by his' agent S. H., to B., without considération, but, thougli B. liad 
acknowledged the discharge of ail obligations of J. H., he refused to sur- 
render the notes and bonds, or to disclose their whereabouts, and there- 
upon prayed for a decree awarding him possession thereof. B., in his an- 
swer, averred that the bonds were in tact the property of one M. H.; that 
he, as the brolier ot said M. H., had become the purchaser of a franchise 
from tlie clty of N. O. ; that, at the request of M. H., he had falsely sworn, 
in légal proceedings instltuted in connection with the sale of the fran- 
chise, that he was himself the bona flde owner of the franchise; that he 
had repeated such laise testimony betore the grand jury, in order to pro- 
tect M. H. from threatened proceedings for corrupt dealings with the au- 
thorities of the city of N. O.; that the notes and bonds had been furnish«d 
to him by S. H., the agent of complainant, in order to corro borate such 
false testimony, by showing apparent proceeds of a sale of the franchise; 
and that complainant had knowledge, through his agent, ot ail thèse cor- 
rupt and immoral transactions. M. H., havlng been made a party, dis- 
claimed ail ownership of or interest in the bonds. The cause being set 
down on bill and answers, held, that the question of ownership of the 
bonds was settled in complainant's tavor b.y the disclaimer ot M. H., and 
that, as it could not be presumed and was not alleged that the purpose and 
scope of S. H.'s agency for complainant were unlawtul or authorized im- 
moral acts, complainant was not to be chargea with the knowledge ac- 
quired by his agent while partleipating in illégal and criminal transactions, 
and accordingly, not being in pari delicto with défendant, was entitled 
to the decree sought for the surrender of the bonds. 

Rogers & Dodds, for complainant. 
Lazarus, Moore & Luce, for défendants. 

Before PARDEE, Circuit Judge, and PARLANGE, District Judge. 

PER CURIAM. The complainant, Judah Hart, a citizen and rési- 
dent of the city and state of New York, brought his bill against the 
défendant ÏTenry Bier and the lirm of Lazarus, Moore & Luce, at- 
torneys, and therein alleged that on or about the 22d day of Novem- 
ber, 1893, he was the owner of 124 ârst mortgage bonds of the 
Municipal Ice Company, of the face value of |1,000 each; that, sub- 
séquent to said date, the complainant executed and delivered, 
through his agent, Samuel J. Hart, to him (Bier) his (complainant's) 
four certain promissory notes, of the sum of $25,000 each, due and 
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payable at différent dates in the year 1894; that said notes were 
given witliout any considération; that said Bier received from 
complainant, as collatéral security for the payment of said notes, 
the 124 bonds hereinbefore described, and without any considér- 
ation therefor; and that although the said Henry Bier has long 
since, by receipt in writing, acknowledged the payment and dis- 
charge of complainant's obligations, as evidenced by the said four 
notes, and although the said bonds held as collaterais or in pledge 
as aforesaid are the sole property of the complainant, and should 
hâve been returned to his possession by the said Bier, the said Bier 
not only refuses to deliver to complainant the said bonds, but also 
refuses to disclose the présent whereabouts of said bonds, or who 
is now in possession of the same. The bill goes on to show that 
the défendant Bier was under conviction in the crimiual court of 
the parish of Orléans on the charge of perjury; that the défend- 
ants Lazarus, Moore & Luce hâve been employed to represent the 
said Bier in an effort to secure a nolle prosequi; that Lazarus, 
Moore & Luce had given certain advice to the défendant Bier by 
which he refuses to disclose the whereabouts of the said bonds; 
that the complainant had reason to believe that Lazarus, Moore 
& Luce were possessed of them, or knew of their location; that 
the bonds were negotiable, and the complainant feared that they 
would be removed from the jurisdiction of the court, or otherwise 
lost to him; and that he was without a remedy except in equity. 
Complainant prayed for an injunction, a receiver, and a final de- 
cree awarding to him the possession of the bonds described. 

Upon a preliminary hearing, Lazarus, Moore & Luce having en- 
tered a disclaimer, and as to them the suit having been dismissed, 
a receiver was appointed by consent, and the bonds were thus 
taken into the direct custody of the court. After preliminary 
skirmishing, the défendant Henry Bier filed his answer to the bill, 
the material parts of which are as follows: That the bonds in 
question came into his possession from the agent of the complain- 
ant, to secure the apparent indebtedness evidenced by the notes de- 
scribed; that the agent of the complainant was under the direc- 
tion of one Maurice J. Hart; and that the exécution of said notes 
and delivery of said bonds were, as respondent is advised, in- 
formed, and believes, with the knowledge of said Judah Hart, who 
acted through his agent, Samuel J. Hart, and with full knowledge 
of the matters and things and the objects and purposes of the 
transaction as hereinafter set forth, and for the purpose of pro- 
tecting said Maurice J. Hart from civil and criminal liability In 
transactions hereinafter recited; that, for reasons set forth, the 
said bonds are the property of Maurice J. Hart, although the name 
of Judah Hart was employed in the transaction with the full knowl- 
edge, consent, and concurrence of the said Judah Hart, by his said 
agent, said Samuel J. Hart; and that the bonds in question came 
into the possession of respondent under the foUowing circumstan- 
ces, which we give in extenso : 

"That there was exposed for sale by the common coimeil of the city of New 
Orléans the extended franchise for iifty years of the Mew Orléans City and 
v.74F.no.5— 38 
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Lake Ivailroacl; tliat your rcspoudeut was a broker, and, as such, dealt in the 
securities of said corporation; tliat said Maurice J. Hart and others interestéd 
wltli hiiu were large operators iu tlie city o£ New Orléans; tliat, as such, the 
said Maurice J. Hart employed rèspondent to purchase, at the public bidding, 
the said extended franchise, and agreed to pay rèspondent, for his services in 
acquiring the same, the sum of fifteen thpusand dollars; that acting under his 
said employment, and for the compensation aforesaid, your responuent ot- 
fered to the city of New Orléans the sum of seven hundred thousaud dollars 
for the said extended franchise; that said franchise was adjudicated to 
rèspondent for the said sum, and was subsequently confirmed by the common 
council of the city of New Orléans, and the title to said franchise, for the 
tenu aforesaid, awarded to rèspondent; that, upon its face, the said transac- 
tion had ,all the appearance of being a purchase by rèspondent, ^•hen, in fact 
and iu truth, he was simply a broker Or- agent in the acquisition thereof; that 
subsequently, to wit, in the month of ' , iWS, one S. D. Feters, a cit- 
izen and.taxpayer of New Orléans, instituted proceeUings in the civil dis- 
trict. court against the city of New yrl^jans, applying for an injunction against 
tlie conàrmation of tlie adjudication to rèspondent of the said franchise; that 
said préceéding was allotted to Division C'of said court; and that an interven- 
tion was ûled therein in the name of rèspondent,— ail of which will more fully 

and at large appear by référence to said suit. No. an the docket et the 

civil district court, to which référence is herein, made, and which is to be 
treated as tbough set forth in extenso in this answer; that, upon the prelim- 
inary trial of said cause, rèspondent was câlled upon to tesfify; that said 
Maurice J. Hart, in order to protect hlttself and the future Interests that 
he migUt hâve in said franchise, solicited and induced rèspondent to make 
tlie . statement in court, under oath, that,. said franchise was purchased bj 
rèspondent for his pwn use and benefit, and for his owh account, whereas 
in truth and in fact, and to the knowledge bf both said Maurice J. Hart and 
resiwndent at the time, the said franchise, While purchased in the name oi 
your rèspondent, and apparently for liis benelit and aceoqnt, was not his 
property, noT hadhe. any Ipterest tlierein or control over the disposition tliere- 
of, exçept under the direction of said Maurice J. Hart, who had retàined and 
employed rèspondent to act as a broker in tiie purchase and acquisition ot 
said franchise, as aforesaid. Kespondent, for further answer, saith that in 
July, 1894, , a grand jury: was impaneled in the parish of Orléans and in tlie 
criminal district court of said, parish, and, their attention being attracted to 
respondeiit's §tateinents and testimony iu tho case hereinbefore refeiTed to, 
they opened an investigation of the same as to their truthfulness, and whether, 
as a matter ôf fact, rèspondent did purchase the said franchise for his own 
account; and that the said Maurice J. Hart, being advised of the investigation 
tlien progressing before said grand jury, appealed to rèspondent to protect 
liim f rom any action upon the part ot said grand jury, who were at that time 
investigatiug the corrupt use of money with the common council ot the city 
of New Orléans in securing contracts and franchises, pei'snading rèspondent 
to maintaln, in deflance of the truth and the faets, that rèspondent was the 
purcliaser for his own account ot said franchise; that said franchise had been 
previously transferred to New Orléans Traction Company, IJmited, under 
the direction of said Maurice J. Hart, who was then, and at the time ot the 
purchase of said franchise by rèspondent, the vice président of the New Or- 
léans Traction Company, Limited, and the said transfer was made at an ad- 
vance over the purchase prlce paid therefor of one hundred and eighty thou- 
saud dollars, which advance the said Maurice J. Hart did not give to the said 
traction company, of which he was a stockholder, director, and vice président, 
the benelit of, nor any information concerning the fact that he (the said Hart) 
was the beneflciary of the said one hundred and eighty thousand dollars, 
and which adTance was duly accounted for by rèspondent to said Maurice J. 
Hart, save and except the commission whioh your rèspondent received for 
bidding upon and having awarded to him the franchise hereinabove reterred 
to; that in order to give the appearance of truth to the stateiïient that rèspond- 
ent purchased said franchise for his own account and advantage, and that the 
advance in price as aforesaid was the profit received by rèspondent for his 
own account, and that said Maurice J. Hart, vice président of said New Or- 
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leans Traction Company, Limited, liad no interest in the snme, ttie saîd Jlaurice 
J. Hart persuaded and iuduced respoudent to falsify ttie fact as to the acquisi- 
tion of said franchise, and put iuto respondent's possession tlie tour notes 
tiereinabove referred to, secured by the bonds invoived in this controversy; 
that respoudent was inquired of by the g-rand inquest of the parisli of Or- 
léans as to the disposition he made of the advance of one hundred and eighty 
thousand dollars over the purchase price of said franchise, and otïered to pro- 
duce (to show to said grand jury that he was the sole beneflciarj' of the said 
advance in price) the said four notes placed in respondent's possession by 
said Maurice J. Hart, to show that tlie money so made by the said advance in 
price was invested by respoudent in the notes of Judah Hart, secured by the 
aforesaid bonds, tlie purpose of said Maurice J. Hart being, as he himself 
stated to respondent and others, to support and give the color of truth to the 
taise testimony which respondent was solieited to give, in order to shield and 
protect the said Hart; that said bonds, while in the possession of respondent 
and under his conti'ol, were only used for the illégal and improper purposes 
agreed to between respondent and said Maurice J. Hart, to support the false 
statements made hy respondent as aforesaid, and to explain the disposition 
which respondent is supposed to hâve made of the profits of one liundred and 
eighty thousand dollars supposed to hâve been made by him on the advîince in 
piice of the said franchise, as aforesaid." 

The answer, after further alleging matter in the same line, not 
necessary to recapitulate, avers that before a complète decree can 
be entered in the cause, if a court of equity is compétent to grant 
the relief sought under the facts disclosed in the record, Maurice 
J. Hart is a necessary and indispensable party to the suit. Mau- 
rice J. Hart, who was thereupon made a party défendant, filed his 
answer, disclaiming ownership of or interest in the bonds in ques- 
tion. The complainant bas set the case upon the bill and answers. 

We understand the rule to be, where a cause in equity is set 
down to be heard on bill and answer, that ail the matters well 
pleaded in the bill, and not deuied or avoided by the answer, are 
to be taken as true, and that ail matters properly pleaded in the 
answer responsive to the bill or in avoidance of the same are to 
be taken as true; and, under this Yiew of the rule, we proceed 
to examine the merits of this cause. 

From the facts stated in the pleadings, we are bound to consider 
that Judah Hart is the owner of the 124 Municipal Ice bonds, de- 
scribed in the bill, and that the défendant Henry Bier lias no in- 
terest therein. The answer has a double aspect: First, that the 
bonds in controversy belong in truth and fact to Maurice J. Hart, 
and not to Judah Hart; and, second, that the bonds in question 
came into the hands of the défendant Bier, in pursuance and in 
aid of an immoral transaction, in regard to which the court should 
apply the maxim, "In pari delicto potior est conditio possidentis." 
As to the first matter, the interest and ownership of Maurice J. 
Hart in and to the bonds in question, the answer and disclaimer 
of Maurice J. Hart are a complète reply. As to the second prop- 
osition, a critical examination of the matters averred in the bill 
and answer seems necessary, in order to détermine exactly what 
part Judah Hart is shown to bave taken in the immoral transaction 
referred to. In this connection, we take occasion to say that we 
are not disposed to look into and détermine the exact character ot 
the immoral transactions discovered by the answer. In our view, 
it is immaterial whether the notes were given and the bonds de- 
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livered to corroborate Bier in perjured évidence or in mère false 
statements before the grand jury. The bill states that tlie notes 
given to Bier, and the delivery o£ the complainant's bonds as col- 
latéral security therefor, were by the agent of said Judah Hart, 
but does not disclose whether therein the said agent acted within 
or beyond any authority previously conferred. The allégations in 
the answer as to the knowledge of Judah Hart, suggested in vari- 
ons forms, and as most strongly stated, amount to this: that the 
exécution of the said notes and the delivery of said bonds were, 
as respondent is advised, informed and believes, with the knowl- 
edge of said Judah Hart, who acted through his agent Samuel J. 
Hart, and with full knowledge of the matters and things and of 
the objects and purposes of said transaction; and this, in légal 
effect, amounts to the assertion that Judah Hart had knowledge, 
because his agent parti cipated in the transaction, and had full 
knowledge thereof. Taking this as the full effect of the answer 
as to Judah Hart's knowledge, it is unnecessary to consiaer the 
real différence in probative effect between allégations and afiima- 
tions based on information and belief and those based on actual 
knowledge, or the effect of an averment (if any such had been made) 
that, as défendant is advised, informed, and believes, Judah Hart 
had actual knowledge, etc. 

Conceding, then, the fact to be that the agent of Judah Hart had 
full knowledge of and participated in the immoral transaction set 
forth in the answer, the question is, can we, in a case of this kind, 
apply the gênerai rule that the principal is charged in regard to 
his business with ail the knowledge possessed by his agent? It 
is presumed in law that the agent communicates to his principal 
ail matters relating to business within the scope of the agency 
coming to his knowledge, but it must not be forgotten that there 
are well-deflned cases where the presumption fails. Where the 
interest of the agent conflicts with the interests of the principal, 
or where the agent colludes with third parties affecting the inter- 
ests of the principal, and where the agent, participating in crim- 
inal transactions beyond the scope of the agency, acquires knowl- 
edge of matters affecting the business of his principal, the pre- 
sumption of notice fails. From the reasons upon which the ex- 
ceptions to the gênerai rule are maintained, we think it clear that 
for this case we may safely hold that where an agent participâtes 
in illégal transactions or in contracts contra bonos mores, not in 
the interest of his principal, and not shown to be within the scope 
of his agency, there is no presumption, in law or otherwise, that 
the agent communicates to his principal information concerning 
such illégal transactions or such contracts contra bonos mores. 
The scope of the agency conferred by Judah Hart upon Samuel 
J, Hart not being shown, it is presumed to hâve been within lawf ul 
limits. It cannot be presumed to hâve covered unlawful purposes, 
or to hâve authorized immoral transactions. To apply the maxim, 
"In pari delicto," etc., and refuse a plaintiff relief, it is necessary 
for the court to flnd that he has been guilty of turpitude, and fre- 
quently of equal turpitude with the défendant, in the matters in- 
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volved. In the case before us, we are unable to say, from tlie ad- 
mitted facts in the case, that the complainant, Judah Hart, bad 
knowledge of the immoral transactions resulting in the delivery 
of his bonds to the défendant Bier. If the complainant had no 
knowledge before and at the time his bonds were delivered to the 
défendant, he cannot be held in delicto, miich less in pari delicto; 
and he is entitled to relief at the hands of the court. 
Let a decree go for the complainant. 



McCANNA & FRASER CO. v. CITIZENS' TRUST & SURETY CO. OF 
PIIILA DELPHI A. 

(Circuit Court, E. D. Pennsylvania. May 22, 1S96.) 

No. 28. 

FoREiGN CoRPORATioK^s— Conditions dp Doing Business in State— Inability 

TO ACQUIRE CONTRACTOAL RiGHTS. 

Wliere a foreign corporation lias not complied with tlie provisions of the 
Pennsylvania statute (Act April 22, 1874) niaking registration in the 
office of the secretary of the comiuonwealth a condition précèdent tu traus- 
acting business in that state, there can be no reeovery by it in a suit upon 
a bond conditioned for the faithful performance of the duty of au agent 
appointed by it to transact its business in that state. Thorne v. Insur- 
ance Co., 80 Pa. St. l'y, Lasher v. Stimson, 145 Pa. St. ao, 23 Atl. 5Ô2\ 
Johnson v. Hulings, 103 Pa. St. 498. 

This suit was on a surety bond given by the défendant, the Citi- 
zens' Trust & Surety Company, of Philadelphia, to the plaintifE, 
the McCanna & Fraser Company, a corporation of the state of 
Wisconsin. The bond recited that the plaintiff had appointed as 
its manager at Philadelphia one S. Eidgway Kennedy, and that the 
said défendant covenanted to make good and reimburse the plain- 
tiff to the extent of |7,()00 for such pecuniary loss, if any, which 
might be sustained by the plaintifî by reason of the dishonesty of 
the said employé amounting to embezzlement or larceny in connec- 
tion with his duty as manager of the plaintiff's business. Upon 
the trial the défendant introduced évidence to show that the plain- 
tiff had not complied with the provisions of the second section of 
the act of assembly of the state of Pennsylvania of 22d April, 1874, 
requiring every foreign corporation doing business in said state 
to file in the office of the secretary of the commonwealth a state- 
ment under the seal of said corporation showing certain facts as 
to the location of its agency, names of oflficers, etc. This évidence 
being uncontradicted, the court instructed the jury to ând for the 
défendant. The plaintiff now moves for a new trial. 

John W. Shortledge, for plaintiff. 
David Jay Myers, Jr., for défendant. 

ACHESON, Circuit Judge. The act of April 22, 1874 (P. L. 108), 
was considered by the suprême court of Pennsylvania in Lasher v. 
Stimson, 145 Pa. St. 30, 35, 23 Atl. 552. Af ter quoting the flrst and 
second sections of the act, the court said : 
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"Thèse tenus are not onerous, or In conflict iivith any constîtutional pro- 
Tlslon or rule of public policy. But they are clearly prohibitory, and they 
Indelibly stamp as unlawful any business transaction within tlie state by a 
foreign corporation which bas not complied with them. It is only by its ob- 
servance of them that it can bave a légal existence for business purposes 
-within thls jurisdiction^ or acquire eontractual rights wbich our courts will 
recognize. Thorne v. Insurance Co., 80 Pa, St. 15." 

It will be observed that the court, in its construction of this act, 
adopts the principles of the case of Thorne v. Insurance Co., 80 Pa. 
St. 15, in which it was held that, where a foreign insurance Com- 
pany had not complied with the act under which alone it was au- 
thorized to transact business in Pennsylvania, there could be no re- 
covery by the company upon a bond given by its agent, with sure- 
ties, conditioned for paying oyer moneys of the company received 
by Mm. Thèse authorities, to which may be added Johnson t. 
Hulings, 103 Pa. St. 498, seem to be décisive of the présent case. 
I am altogether unable to flnd any valid ground of distinction be- 
tween the case in hand and the cases above cited. Moreover, the 
Pennsylvania décisions are in harmony with the rule of law estab- 
lished by the décisions of the suprême court of the United States. 
Miller v. Ammon, 145 U. S. 421, 12 Sup, Ct. 884, The motion for a 
new trial is denied. 



BAKER V. TBXARKANA NAT. BANK et al, 
LOUISIANA & N. W. R. CO. v. SAME. 
(Circuit Court of Appeals, Fifth Circuit AprU 28, 1890.) 
No. 436. 

1. PhACTICE— LoUISIANA COOT!— InTBHVBNTIOIT— CONTINUANCB. 

Under the Louisiana Code of Practice providing (articles 364, 391) that 
third persons may intervene in suits, elther before or after issue, pro- 
vided the Intervention do not retard the suit, but that persons so Inter- 
vening must be always ready to plead or exhibit their testimony, an ap- 
pellate court cannot review the exercise of discrétion by the trial court 
In refusing an application by snch an Intervener, made after the com- 
mencement of a trial, for a continuance. In order to enable the Intervener 
to take steps necessary to bring hls Intervention to an Issue. 
8. Samb— ISSUK. 

It is not errer to refuse to admit évidence ofCered by such an inter- 
vener, -when his Intervention bas not been brought to an Issue with the 
original parties. 

In Error to the Circuit Court of the United States for the West- 
ern District of Louisiana. 

Thèse two wrlts of error are taken In the same case by parties who inter- 
vened therein. As to the Intervention of the plaintiff in error Baker, the 
record shows the foUowing: On the 16th day of July, 1894, the Texarkana 
National Bank, alleging itself a credltor of the Gibsland Lumber Company, 
Limited, In the sum of $3,725.88 and Interest and attorneys' fées, filed suit 
In the United States circuit court, flfth circuit and Western district of 
Z/ouislana, and obtained a wrlt of attachment against said Gibsland Lumber 
Company, Limited, by virtue of which the United States marshal on the 
following day attached ail the visible property of said défendant, conslstlng 
of sawmill and equipments, planiug mlll and equipments, and sundry other 
articles of property, as shown by hia return. Immediately said plaintifC 
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applied for and obtalned an order to sell the property attached, whlch order, 
acquiesced In by the défendant through J. M. McGill, président, on or bel'ore 
July 20, 1894, was executed and ail the property save a lot of lumber and 
legs released to défendant by order of plaintifï's attorneys, was sold, and 
the proceeds placed In the registry of the court, amouating to more than 
53,000. On the 24th of July, 1894, Jesse K Baker, plaintlff in error, alleging 
himself a seiziug judgment creditor for the sum of $2,738.81 and Interest and 
attorneys' fées, and charging fraud and collusion between plaintiff and de- 
fendant, and alleging iusolvency of défendant, intervened, and filed a 
third opposition in said attachment suit, and prayed for appropriate relief. 
The district Judge authorized the filing of said opposition, ordered citation 
and service on the plaintiflf, défendant, and, marshal, and directed that the 
proceeds of sale be held. The Texarkana National Bank, plaintiff, and the 
marshal, accepted service. About one year after the foregoing proceedings, 
to wit, at the July term, 1895, said tntervener, on suggesting tliat the de- 
fendant Company was dissolved, and its stockholders and officers had left 
the state, applied in open court for an order appointing a curator ad hoc, 
contradictorily with whom sa,id plaintiff and marshal the judicial proceed- 
ings mighi be continued. The application was granted, a curator ad hoc 
was appointed, who accepted the appojhtment,' and sçasonably filed an an- 
swer. At the same term of the court the case was called for trial, ail par- 
ties announced ready, a jury was impaneled, the plaintiiï offered évidence 
and closed his case. The défendant ofCered no évidence. The interveuer of- 
fered a witness to be sworn, to wbich objection was made, and the objection 
was sustained. The intervener thereupou moved to continue the case, in 
order that service of the intervention might be made upon the défendant 
Company. This motion was overruled, and the Intervener excepted, reserv- 
ing a bill of exceptions, as follows: 

"Be It remembered that In this case, the intervener having made applica- 
tion to the court for the appointment of a curator ad hoc to represeut the 
défendant, the Gibsland Lumber Company, ou the grouud that the inter- 
vener had applied for and obtained an order of the court directing the filing 
of his pétition of intervention, and ordering that service be made on the de- 
fendant, and that the marshal had failed to maive said service, and that ail of 
the officers of said company had left the state of Louisiana, and that the 
Company had no officer or place of business in said state, and that, there- 
fore, petitioner knew of no manner by which said company could be made 
to appear and answer except by the appointment of a curator ad hoc to rep- 
resent said company: That thereupon the court appointed Charles W. Seals 
as said curator to represent défendant, stating that said appointment was 
made at the risk of the party applying for it, and the said Charles W. Seala 
thereupon filed an answer setting up a gênerai déniai as to intervener'» 
claim. . The case having come on for trial before a jury impaneled to try 
the same, and the plaintiff having concluded its évidence, and the intervener 
having put a witness upon the stand for the purpose of maintaining and 
supporting the allégations contained in his pétition, and with the view of 
Bustaining his case in said suit, the plaintiff objected to the introduction of 
any évidence on the part of the intervener, for the reason that there was no 
issue, joined between the intervener and the défendant, and no testimouy 
could be heard, which objection was sustained by the court, and the évi- 
dence rèjected for the following reasons: To which ruling intervener ex- 
cepted then and tliere in open court, and tendered this, his bill of exceptions, 
and asked that the same be entered of record and allowed, which was ac- 
cordingly donc. 

"July 29, 1895. Aleck Boarman, Judge." 

The jury found for the plaintlEC, and judgment was rendered aceordingly. 
A. motion for a new trial was filed and overruled, and tlje intervener sued 
eut his writ of error, assigning as error that the court erred in the exercise 
of a wise discretionary power In refusiug to grant the intervener sufiicient 
time to put his case at Issue as to the défendant, and in not continniiig the 
case; that the court erred in rejecting the évidence offered by the inter- 
vener; and that the court erred in refusing the intervener a new trial. 
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The facts in regard to the intervention of the Louisiana & Nortli western 
Railroad Company are sufliciently stated In the blll of exceptions as follows: 

"Be it remembered that the abore cause liavlng been called for trial on 
the 18th day oï July, 1895, and the plalntiff having announced ready for 
trial, and the défendant failing to answer, and intervener, being called on, 
answered ready under the misapprehenslon that there liad been a prelimi- 
nary default taken by intervener against défendant, and that the case was 
ready to be confirmed as to that default, and a jui-y having been impaneled 
to try said cause, and the plaintifC having oft'ered and closed its évidence, 
and the case having been continued over until 10 o'elock a. m., July 19th, 
and intervener having Inspected the minutes of the court, and having found 
no prellminary default had been taken, and that he was in errer in référence 
thereto when it announced ready for trial, on the opening of the court on the 
morning of the 19th at motion hour asked for aud obtained a primary de- 
fault against the défendant; and that thereiTpon, when the case was called 
to be proceeded with In the trial, intervener filed an application and motion 
for a continuance, which said motion and application is hereunto annexed, 
and made part of this blll; whereupon the court having heard said motion 
read. overruled and refused the same for the following reasons: * * *. 
To which refusai and ruling intervener then and there excepted, and ten- 
dered this, his bill of exceptions, and asked that the same be allowed and 
eutered of record, which was se ordered and allowed. 

"July 29th, 1895. Aleck Boarman, Judge." 

Under this intervention the errors assigned are: "(1) The court erred in 
ref using intervener a continuance for a sufficient time to allow the case to be 
put at issue as to the défendant upon default. (2) The court erred in refus- 
ing intervener a new trial." 

W. A. Richardson, for plaintiff in error Baker. 

A. H. Léonard, for défendant in error Texarkana Nat. Bank. 

Before PARDEE and McCORMICK, Circuit Judges, and SPEER, 
District Judge. 

PARDEE, Circuit Judge (after stating the facts as above). The 
Louisiatia Revised Code of Practice provides: 

"Art. 364. Third persons not originally party to the suit, may intervene 
in the same, and, like the défendant, institute demands ineldental to the 
main action, either before judgmeut or on exception; and thèse demands 
are called the intervention and opposition of third persons." 

"Art. 391. One may intervene either before or after issue has been joined 
in the cause, provided the intervention do not retard the principal suit; the 
person intervening must be always ready to plead or to exhibit his testi- 
mony, because he has always his remedy by separate action to vindicate 
his rights." 

Under thèse provisions the respective plaintififs in error were per- 
mitted to intervene in the main case pending in the circuit court. 
The record shows that both had ample time within which to plead 
and put their interventions at issue, the intervention of Baker hav- 
ing been flled nearly one year before the case was called for trial. 
The record further shows that the case was called for trial, ail 
the parties, including interveners, declared themselves ready, a 
jury was impaneled, and évidence between the main parties to the 
suit adduced and closed, when the interveners moved for a contin- 
uance, involving a discharge of the jury and a postponement of the 
case to the next terra of the court. 

The power to review the discrétion of a trial court in granting or 
refusing the continuance of a cause when application therefor is 
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seasonably made has been denied from an early day (Woods v. 
Young, 4 Cranch, 237; Sims v. Hundley, 6 How. 1; Barrow v. 
mil, 13 How. 54; Thompson v. Selden, 20 How. 194; McFaul v. 
Kamsey, Id. 523; Cook v. Burnley, 11 Wall. 659), and we know of 
no cases to the contrary. In Thompson v. Selden, supra, the su- 
prême court say: 

"And as regards the motion to continue the case, it has often been de- 
cided by this court that tlie refusai of an inferior covirt to continue a case 
to another term cannot be assigned for error hère. Justice requires tliat tlie 
granting or refusai of a continuance should be left to the sound discrétion of 
the court where the motion is made, and whcre ail of the circumstances con- 
nected with It, and proper to be considered, can readily be brought before 
tlie court." 

If this be the correct rule, — and under the great authority de- 
claring it, it cannot be disputed, — then, a fortiori, in a case where 
an application for a continuance is made by an intervener who is 
required to be always ready to plead or exhibit his testimony be- 
cause he has always Ms remedy by a separate action to vindicate 
his rights, and such application is net made seasonably, but during 
the trial after the jury has been impaneled, and the necessary par- 
ties to the suit hâve submitted their évidence, "the wise discre- 
tionary power of the court" in granting or refusing the applica- 
tion cannot be reviewed. 

The second assignment of error of the plaintiff in error Baker — • 
that the court erred in rejecting the évidence offered by the in- 
tervener^ — is not well taken. The bill of exceptions shows that 
the évidence offered was rejected because there was no issue joined 
between the intervener and the défendant. The presumption from 
the record is that the évidence offered was against the défendant 
in the case, as against whom, owing to intervener's lâches, there 
was no issue. 

The assignment of error of both interveners that the court erred 
in refusing a new trial cannot be considered. The practice on such 
assignments has been settled by this court and the suprême court 
so frequently that it is unnecessary to discuss the matter or cite 
authorities. The judgment of the circuit court is affirmed. 



LOYD et al. v. WALLER et al. 

(Circuit Court of Appeals, Fifth Circuit. May 12, 1890.) 

No. 432. 

JUDGMKNTS — COLLATERAL AtTACK — JlIRISDICTION" OF PrOBATE COUKT. 

The heirs at law of one L. having brought an action at law against R. 
and W., to recover certain lanrts in Texas, for which a patent was issued 
to L. in 1856, R. and W. brought suit in equity against such heirs, to re- 
strain the prosecution of their action at law, and assert an équitable title 
to the land. The bill alleged that the original certifieate, entitling L. to 
locate lands, was issued to him in 1838; that he died, intestate, prier to 
1844, before locating any lands; that in 1844 administration of his estate 
was granted, and in 184.5 an administrator de bonis non, uiuler an order of 
the probate court, sold the land to one B., wlio, in 1854, obtained a duplicate 
certiflcate, and located the land; that in 18.56 a patent tlieretor was issued 
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in the name of L., though B. was the owner; and that B.'s title had passed 
by régulai- conveyances to R. and W., the complalnants. On the trial, 
complainants olïered in évidence a judgment of the probate court, appoint- 
ing the administrator de bonis non of the estate of L. Held that, as the 
probate court was one of gênerai jurisdiction in the settlement of the 
estâtes of decedents, its judgment could not be collaterally attacked for 
any irregularities in the exercise of the jurisdiction, and the judgment was 
properly admitted, though it did not appear how the original administra- 
tion had terminated, nor that any order had been made extending the term 
thereof beyond 12 months from the time when it was granted, and the 
appointment of the administrator de bénis non was made more than 12 
months thereafter. 
8. Samb— Lapsk of Time. 

Held, further, that after the lapse of many years, during which the land 
had been conveyed and Improved in good faith, it was sufficient to show 
the order of the probate court dealing with the subjeet-matter, and that 
the absence of an order extending the administration after 12 months did 
not invalidate the title of the purchaser at the administrator's sale. 

3. SaME — CONFIRMATTON OF SATiB. 

Held, further, that the confirmation by the court of the sale made by the 
administrator de bonis non was sufficiently shown by an order, eutered 
after the receipt of his report of the sale, directing that the settlement 
made by him (apparently referring to the disposition of the proceeds of the 
sale) be accepted and received by the court. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 

James B. GofE, for appellants. 
Seth W. Stewart, for appellees. 

Eefore FARDEE, Circuit Judge, and BOARMAN and SPEER, 
District Judges. 

SPEER, District Judge. Inez E. Loyd and a number of others, 
vvho are citizens of states other than Texas, which states are speci- 
ûed in the record, and who are the heirs at law of William M. Loyd, 
now deceased, but formerly of that state, brought an action at law 
in the circuit court of the United States for the Northern district of 
Texas, to try title to certain lands in that district, against Columbus 
Waller, a citizen of that state, and Thomas Ruddy, a subject of her 
majesty, Victoria, queen of Great Britain and Ireland, and empress 
of India. A number of others, who were minors, were represented 
by next friends, and James B. Gofl, Esq., was their attorney. Colum- 
bus Waller and Thomas Ruddy, defending this action, presented a 
bill to the circuit court sitting in equity. Their complaint is as fol- 
lows: That the plaintiffs in the action at law are claiming lands 
of the complainants, and rely upon a bare, naked légal title; that 
complainants are, and hâve been for a long time, in the possession 
of lands, and hâve the équitable title thereto; that the alleged title 
of the plaintiffs in the action at law is a cloud upon complainants' 
title, and prevents the sale of the land, by which the latter are 
greatly damaged. Notwithstanding the true and équitable title 
of the complainants, Waller and Ruddy, the défendants would pre- 
vail in the action at law, unless the court should enjoin that action, 
and hear and détermine the cause in equity. The bill further states 
that, several years prier to 1844, William M. Loyd, who was the 
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original grantee of tlie lands in question, amounting to one-third of 
a league, died intestate, in San Augqstine county, Tex. This was 
long before the lands were located, surveyed, or patented, and long 
before the issuance of the duplieate certiflcate, by virtue of which, 
iinder the laws of Texas, said lands were located and surveyed. In- 
deed, this certiflcate was not issued until the 14th day of July, 18oi; 
and it was then issued upon the application of one T. G-. Broocks, who 
had purchased the original headright certiflicate No. 397, issued by 
the board of land commissioners of San Augustine county, to Wil- 
liam M. Loyd, before his death, namely, on the 23d day of February, 
1838. William M. Loyd having been dead for some time, the 
original letters of administration were granted upon his estate by 
the probate court of San Augustine county. This was done at the 
February term, 1844; and, the original administrator having disap- 
peared in some manner not known to the complainants, one John G. 
Berry was thereafter appointed by the same probate court adminis- 
trator de bonis non of said estate. He duly qualified, and the bill 
allèges that, there being a necessity therefor, an order was granted 
by the probate court for the sale of the headright certiflcate No. 397 
as a part of the estate. This was done conformably to law. Broocks 
became the purchaser, and gave $131 therefor, the certiflcate having 
been appraised at the value of |100. The report was duly made to 
the probate court on the 30th day of May, 1845; and, Broocks 
having paid his bid, the administrator made him a deed to the 
certiflcate. This was on the 2d of April, 1845. Thi,s deed was, 
however, destroyed, and another deed was made to Broocks by 
the administrator. This sale was duly and legally conflnned by 
the court, but, by some inadvertence, the order of confirmation was 
not entered of record until October 31, 1854, when said administra- 
tion was still pending. The duplieate certiflcate was obtained by 
Broocks from the gênerai land otflce on the 14th day of July, 1854; 
and, this certiflcate having been located upon the lands in contro- 
versy, patents were issued by the state of Texas on the 23d day of 
August, 1856. Thèse patents were issued, however, to William M. 
Loyd, although, as stated in the bill, Broocks was equitably entitled 
to receive the patent in his own name, and was the équitable owner, 
by the purchase before described, of the certiflcate to lands thiis 
located and patented. In 1859, Broocks sold the north lialf of the 
survey to one J. F. Williams, and the complainant Thomas Euddy 
has a regular consécutive chain of title from the heirs of Williams 
to himself, and is now in actual, adverse possession of the lands; 
they being inclosed by him, and in actual occupaiicy. The other 
complainant, Columbus Waller, holds title to the south half of the 
survey. His title originates in the will of the said T. G. Brooclîs. 
This was duly probated, and the title proceeds to Waller, through a 
regular consécutive chain; and he is also in actual adverse posses- 
sion of the south half of this survey, and has the same inclosed and 
in occupancy. Ruddy also allèges that he has been in possession of 
his half of the land for more than one year next befote the 27th day 
of May, 1893 (the day the action at law was flled); and that he has 
made permanent and valuable improvements on it, amounting in 
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value to the sum of f 1,460. Thèse improvements were made in good 
faith, Euddy believing, as he states, that he had a good and perfect 
title to the land. Waller also states that he was in actual posses- 
sion of his share for more than one year next before the 27th day 
of May, 1893, and that he has also made permanent and valuable im- 
provements thereon, amounting in value to the sum of |7,950. His 
improvements were likewise made in good faith, with the belief that 
lie had a perfect title to the land; and eacli of the complainants 
allèges that he and the persons under whom he holds hâve had and 
held the actual, adverse, continuons, uninterrupted, and peaceable 
possession of the lands for more than three years next before the 
institution of the action at law. They each also allège that lie and 
his predeoessors used, cultivated, and enjoyed the lands, and held 
same under a regular chain of transfers trom the state of Texas to 
himself. Each allèges that he has paid ail taxes chargeable upon 
his half of the survey, and this was done without any objection on 
the part of the défendants. They pray that the défendants shall be 
required to answer the bill, and that they and their attorneys shall 
be prohibited and enjoined from further prosecuting the action at 
law; that the clouds upon complainants' title, respectively, shall 
be removed, and their title, as set out, be perfected, and the claims, 
légal titles, and demand of the défendants be canceled, and be de- 
clared null and void, and défendants perpetually enjoined from set- 
ting up the said claims against complainants or their légal repré- 
sentatives. Exhibits to the bill show that Cîolumbus Waller made a 
number of improvements on his land. Thèse consisted of 6 miles of 
wire fencing, grubbing and clearing 500 acres of mesquite land, 
breaking and putting in cultivatioii 510 acres, building a bridge 
across Baker's creek, and building a rock crossing on the creek, dig- 
ging two wells of water, building an eight-room two-story house, 
and a two-room tenant house, a wheat granary with eight bins, and 
another wheat granary, a smokehouse, with a buggy shed, one stomi 
and milk cellar, one corral, and lots tliereto, and planting a peach 
orchard of over 100 trees. Thèse improvements aggregate in value 
|7,950. Complainant Euddy made improvements on his lands, which 
consisted of IJ miles of fencing, breaking and putting into cultivation 
400 acres of land, grubbing 200 acres of mesquite land. He dug one 
well. His improvements amount in value to $1,460. 

The défendants answered the bill, and admitted that the land in 
question was patented to William M. Loyd on the 23d day of August, 
1856, long after the death of said Loyd, who, as we hâve seen, died 
before 1844. They deny that Broocks legally purchased the original 
headright certiflcate No. 397. They deny that complainants hâve 
title to the land. They admit that the original letters of adminis- 
tration were granted on the estate of William M. Loyd, as charged in 
the bill, and that John G-. Berry was afterwards appointed adminis- 
trator de bonis non, but deny that Berry was ever legally appointed 
administrator, or that he ever legally qualifled as such. They do not 
profess to knoW whether there was any necessity for the sale of the 
headright certiflcate, but they do deny that the administrator sold it, 
and they deny that a report of the sale was made to the probate 
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court on the 30th day of May, 1845, or at any other time, and deny 
that said certiflcate was legally sold. ïhey do not know, tiiey 
answer, whetlier T. G. Broocks became the purchaser of the certifl- 
cate at the administrators eale or not, or whether he paid for it, or 
whether it was appraised at flOO, or whether Berry, as adminis- 
trator, executed to Broocks a deed, as averred in the bill, or whether 
the deed was destroyed, and another deed was made; but they say, 
if it was done, it was done without autliority, and is therefore void; 
and they deny that there was any sale or any légal conflmiation of 
sale of lands, and that any attempt by Berry to pass the title to 
Broocks was null and void. The answer insists that the order of 
Hon. Alfred Polk, chief justice of San Augustine county, made in 
1854, more than nine years subséquent to the alleged report of the 
sale of the certificate, was an original order, and was illegally made. 
The answer shows that the respondents are really the lineal descend- 
ants and the hoirs at law of William M. Loyd, and the respondents 
':asist that, as the légal title lias not been properly divested, they are 
entitled to recover the lands in question, and that the application 
for an injunction should be refused. 

The cause was heard in equity February 27, 1895, and a decree in 
favor of the complainants was entered. By this it was deter- 
mined that the équitable title to the lands is clearly vested in the 
complainants, and the boundaries of the share of each were dis- 
tinctly outlined by the decree. It is determined that the lands 
in question were originally granted to William M. Loyd on tlie 
23d day of February, 1838, and that a duplicate certiflcate was issued 
to Mm by the commissioner of the gênerai land office on the 14th day 
of July, 1854, and that the land was patented to him on the 23d day 
of August, 1856; that, prior to the date of his patent, he had died 
intestate; that letters of administration were duly and properly 
granted upon his estate in San Augustine county, Tex., to John G. 
Berry, and, as administrator de bonis non, Berry sold and conveyed 
the certiflcate granted to William M. Loyd for said land to one Travis 
Gr. Broocks, for a full and valuable considération; the sale was dnly 
and legally conflrmed by the probate court, and this vested a full and 
clear title to the certificate in Travis Gr. Broocks, and that complain- 
ant Thomas Euddy is now vested with tlie full and équitable title by 
a regular and consécutive chain of transfers from the said Travis 
Broocks to himself to the nortli half of said one-third league of land; 
that Columbus Waller is the full, clear, and équitable owner of the 
south of said one-third league, and holds under a regular and con- 
sécutive chain of transfers from Travis Gr. Broocks to himself. It 
appearing to that court "that apparent légal title to the land" was 
vested in the heirs at law of William M. Loyd, who are the respond- 
ents to the bill and the plaintiflfs in the action at law, they were, by 
the decree, together with their attornej', James B. Goff, Esq., enjoined 
and restrained from further prosecution of the law action; and it is 
further decreed that said action at law shall be dismissed from the 
dockets of the court, at tlie cost of the plaintiffs therein. The bill 
awards costs to complainants, as against respondents. From this 
decree, the appeal is taken. 
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The complaints in the circuit court offered, on the trial, a judgment 
of the probate court of San Augustine county, appointing John G. 
Berry administrator de bonis non of the estate of William M. Loyd, 
deceased. This was objected to, on the ground that the complain- 
ants did not show when or in wliat manner the original administra- 
tion had terminated; and, further, because they did not show any 
order of the probate court extending the term of the first administra- 
tion beyond the expiration of 12 months from the date of the order 
by which it was granted. Counsel for respondents argue that, in 
the absence of such an order, it would be presumed that the adminis- 
tration had been duly closed, and that the court would be without 
jurisdiction to make the appointment of the administrator de bonis 
non. This évidence was admitted notwithstanding the objection, 
and, we think, properly. It was the action of a court of compétent 
jurisdiction having spécial charge of matters of administration. Al- 
though there may bave been irregularity on the part of the court 
in the exercise of that jurisdiction, its judgment cannot be collater- 
ally attacked elsewhere. The court, having jurisdiction, is pre- 
sumed to hâve done its duty. "Ees judicata pro veritate accipitur." 
Brown, Leg. Max. 729. The Texas courts seem to be very clear in 
the enforcem^ent of this principle. Murchison v. White, 54 Tex. 78, 
and Weems v. Masterson, 80 Tex. 45, 15 S. W. 590. 

In the case of Murchison v. White, supra, the court says : 

"It is believed that a careful analysis of the cases In this subject will show 
that iu collatéral proceedlngs the only contingency In which the judgment of 
a domestic court of gênerai jurisdiction which has assumed to act in a case 
over which it might, by law, talie jurisdiction of the subject-matter and the 
person, (ïan be questioned, is wlien the record shows afflrmatively that its ju- 
risdiction did not attach in the particular case." 

See, also, Freem. Judgm. §§ 131-134, 334; Christmas v. Russell, 5 
Wall. 307. 

It is equally clear, under the décisions of Texas, that the probate 
court is one of gênerai jurisdiction in the settlement of the estâtes of 
decedents. Murchison v. White, supra; Gruilford v. Love, 49 Tex. 
715; Williams v. Bail, 52 Tex. 603; Bumpus v. Fisher, 21 Tex. 567. 
Nor did the fact of the failure to enter an order extending the ad- 
ministration after expiration of 12 months from the date of the order 
granting such administration invalidate, as it is insisted by the 
respondents, the title of the purchaser to the land at an adminis- 
trator's sale. Howard v. Bennett, 13 Tex. 314; Poor v. Boyce, 12 
Tex. 440., 

Thèse adjudications, which serve to protect titles acquired in good 
faith at such sales, are in accordance with the principles of equity. 
They would seem especially applicable hère. In this case the certif- 
icate which was the original évidence of the title was sold by the 
administrator pursuant to an order. It was bought apparently in 
good faith, for more than its appraised value. It was the basis of 
the title which has come through many holders to the complainants, 
wlio believed that they held a perfect title, and who themselves 
cleared, cultivated, and improved the land at much cost. Now, after 
48 years, the heirs at law of the original grantee seek to avail them- 
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selves of wliat seems merely a criticism on tlie regularity of procéd- 
ure in the probate court, had at a time when Texas itself was little 
more than a wildemess. "We ail know," said Mr. Justice Baldwin 
for tàe court in G-rignon's Lessee v. Astor, 2 How. 339, "that even in 
the old states tlie record of thèse and similar proceedings are very 
imperfectly kept. It is no matter of surprise that, in so new and 
remote a part of the country where thèse proceedings were had, this 
state of things should exist. It is enough tliat there be something 
of record which shows the subject-matter before tlie court, and tlieir 
action upon it; that their judicial power arose and was exercised by 
a définitive order, sentence, or decree." 

The proposition that the administrator's sale of the certiflcate to 
T. G-. Broocks was not conflrmed by the court is equally untenable. 
It appears that on May 30, 1845, Berry reported the sale of the cer- 
tiflcate in question to T. G. Broocks, for |131 cash. The report also 
recites that no sale had been made for cash of certain other lots, and 
prays the court for the order to sell the same on crédit. Thereafter, 
at the October terni, 1845, of the probate court of San Augustine 
county, this order was taken : 

"It is ordered by the court that the settlement this day made by John G. 
Berry, administrator of said estate, be accepted aiid received by the court; 
and, on pétition of the said Berry, it is ordered and decreed that the property 
speclfled in said pétition be sold on a crédit ot twelve months." 

The subséquent order seems to import that the "settlement" re- 
ferred to included the proper disposition of the proceeds of the sale 
of the certiflcate to Broocks. Since it was accepted and received by 
the court, it is necessarily implied that the sale from which thèse 
proceeds arose was conflrmed. The other property Berry was au- 
thorized to sell on crédit. There are no intervening orders, and, as 
it is the flrst action taken by the court after the report of the sale 
was flled, it sutflciently indicates that the court did then actually, if 
not formally, conflrm the sale. This seems an adéquate confirmation 
under the circumstances, if we are to accept, as is clearly proper, the 
rule adopted by the Texas court of last resort. 

In Moody v. Butler, 63 Tex. 212, it is declared that: 
"Where there Is any évidence of confirmation, or of something from whicli 
an intention to conflrm might be inferred, or something entitling the pur- 
chaser to hâve the sale conflrmed, the purchaser will be protected in hi» 
claim of title to the land." 

See, also, Neill v. Cody, 26 Tex. 289, and Simmons v. Blanchard, 46 
Tex. 266. 

Then, since there was a legally qualifled administrator, a necessity 
for a sale, an order for sale by the court, a return of sale reported to 
the court, and a judicial confirmation, we are obliged to conclude 
that the deed from Berry, administrator, to Broocks, did actually 
divest the estate of William M. Loyd of the title to the land. It was 
a proceeding in rem, to which ail claiming under the intestate are 
presumed to be parties, and thev are concluded by it. McPlierson v. 
Cunliflf, 11 Serg. & E. 432; Grignon's Lessee v. Astor, 2 How. 319. 

That Broocks paid the purchase price is evidenced by the report of 
the administrator that it was cash, and the deed conveying the 
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certiflcate admits tlie receipt of the purchase price. Indeed, wliile 
the administration was still pending, namely, October 30, 1854, a 
formai order and decree of tlie com-t conflrmed tîie sale. The issu- 
ance of the patent in 1856 to William M. Loyd, it is true, passed the 
naked légal title to the heirs, but this inured to the holders of the 
true, superior, équitable title. Of the good faith of the complain- 
ants there can be no doubt. Now, to oust them from the possession 
of land conveyed so many years ago, and so long held and improved 
by themselves and their predecessors, would be not only contrary to 
the right which it is the duty of courts of equity to conserve, but 
might seem to foment litigation, and make uncertain that which is 
and ought to be the surest and safest means of community wealth, 
namely, the repose of its land titles. 
Speaking of sucli sales the suprême court of Texas happily remarks : 

"Tbere are no sounder or more salutaiy adjudications than those wliich 
protect the titles fairly acquired by pnrcliase at thèse sales. ïhey are founded 
ou the oldest and most sacred principles of the cornmon law. Time has con- 
secrated them. » * * They are rules of property on which the repose of 
the community dépends. Titles acquired under the proceedings of courts of 
compétent .iurisdiotion must be deemed inviolable In collatéral actions, or 
uone can know what is his own; and there are no judicial sales around 
which greater sanctlty ought to be placed than those made of the estâtes of 
decedents, by order of those courts." Poor v. Boyce, supra. 

After a careful considération of the record, we are satisfied that 
the décision of the court below has justly and lawfully determined 
the rights of the parties, and it is therefore afQrmed. 



NEW YORK BISCUIT 00. v. ROUSS. 

(Circuit Court of Appeals, Second Circuit. May 28, 1896.) 

1. Mastkh and Serv.^nt — NBeiiGENCE OF Master — Question for Jury. 

Plaintilï, a lad of 18, was employed by défendant, a manufacturer of 
crackers and biscuits, in helping the baker and "pulling scrap," occupa- 
tions which were not dangerous. PlaintifC's foreman told him, on one oc- 
casion, to take some dough, and break it on a machine known as the 
"dough-breaker." Plaintift objected that he had never done it before, 
and did not know how, whereupon the foreman left him, without saying 
anything. For several days tliereafter plaintifC was told there was no 
work for him, but he was finally re-employed at the same work as before. 
After such re-employment, lie was again told by the foreman to break 
up dough on the dough-breaker. He attempted to do it, and while en- 
gaged in the attempt his hand was caught in the roUers on the machine, 
and so crushed as to make amputation necessary. The machine consisted 
of a sloping trough, leading to a pair of roUers, run by power, through 
which the dough was passed, and drawn out by the opéra tor's left hand. 
It was obvions that there was some danger, in operating the machine, of 
tlie Angers of the right hand being caught while pressing the dough down 
to the roUers, which was the way in which plaintiff was injured, but there 
were certain other spécial risks connected with the use of the machine, 
and certain précautions which could be taken, and were taken by those 
properly instructed in its use, of which plaintiff kuew nothing, and as to 
which no instruction was given to him. Heliî, that the question of défend- 
ant's négligence in failing to give plaintifl! instructions in the use of the 
machine was properly left to the jury. 
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2. Chatiging Jury — Misstatement of Argument— Correction of Error. 

When the court, in charging the jury, states an argument of the défend- 
ant's eounsel in a manner clalmed by him to be inaccurate, tlie taking of 
an exception to sucli misstatement, in tlie présence of the jury, sutficjeutly 
corrects tlie error. 

3. Evidence— iJAsoERs of MACiriNERY. 

It is not error, in an action involving tlie question of négligence in sot- 
ting an iuo.xperieneed persou to worlv on a dangerous macliine, to permit 
a witness, familiar witli the worlting of tlie machine, to describe what 
daniicrs tliere were about it, and wliat précautions were necessary to 
avoid tliem; and to testify tliat tlio nien usually emi)loycd ui:oii it were 
of mature âge, the plaintilî being a young lad; and that, before boing sot 
to work, such men were carefully instructed in the use of the machine. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This case cornes hère upon writ of error to review a judgment of 
the circuit court, Southern district of New York, entered upon the 
verdict of a jury in favor of défendant in error, who was plaintiff 
below, for $10,000. Tlie action was to recover damages for Per- 
sonal injuries, caused by the negUgence of plaintiff in error, who 
was défendant below. 

Hamilton Wallis, for plaintiff in error. 
Dayid Levintritt, for défendant in error. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

LA COMBE, Circuit Judge. The plaintiff, a boy of 18, went into 
the employ of défendant, a manufacturer of crackers and biscuits, 
in May, 1892. Until the following July, except for a few weeks, 
when he was sick, he was employed in helping the baker at the 
oven. Thereafter, for a few days, he was set to work "pulling 
scrap." So far as appears, neither of thèse occupations was dan- 
gerous. Thereafter the foreman told him to take the dough, and 
break it on a machine known as the "dough-breaker." Plaintiff 
testified that in response to such direction "I told him that I never 
done it before; I don't know how to do it; and he left me and 
went away." When plaintiff returned the following day, he was 
told there was no work for him at that time, and to come around 
the next day. He did that for several days, and finally, on July 
20th, was re-employed, flrst at sweeping, and afterwards at pulling 
scrap, and then ajjout 1 o'clock the foreman told him to "take 
the dough and break it up; take it over to the break machine and 
break it up." Influenced, possibly, by the recollection of the ces- 
sation of employment which followed his former refusai, plaintiff 
took a mass of dough in his hands, put it on the break machine 
once, and let it go through, and it came eut in three slices, and, 
as it had to come ont in one pièce, he took the dough again, and 
pressed it down wilh his right hand, using his left h and to catch 
hold of it as it came ont between the rollers. The fmgers of his 
right hand got caught between the rollers, and his hand was 
crushed, which necessitated amputation. The dough-breaker con- 
sists of a trough placed on an incline above two rollers of about 10 
inches diameter. The dough is placed in this trough, and pressed 
v.74F.no.5— 39 
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doWn with the right hand, and as it émerges from the rollers is 
pulled out with the left hand upon a shelf placed below the rollers. 
The rollers are driven by power, and of course it was apparent to 
any one of ordinary intelligence tliat there was some risk con- 
nected with its opération. There was évidence in the case, how- 
ever, from which the jury might flnd that there were spécial risks 
connected with the opération, the existence of which would not 
be apprécia ted by an inexperienced person ; that it was a treacher- 
ous machine, by reason of the fact that the dough obscures the roll- 
ers, and so it does not look dangerous when the dough is put on 
top; that to insure safety the operator must be careful to look only 
at the dough above the roller, and not allow his eyes to wander to 
the sheet of dough coming out from beneath them, trusting his left 
hand to ûnd that sheet without the help of his eyes; that when- 
ever it is necessary to give the dough a push the closed-up fist 
should be used, and thus the risk of the Angers being caught in the 
sticky dough, and so drawn between the rollers, avoided. There is 
no prêteuse that any instructions as to how he might operate the 
machine with safety were given to the plaintiff. The négligence 
of the défendant on which plaintiff relies was the failure of de- 
fendant or its foreman to give such instructions. The plaintiff in 
error concèdes that "ordinarily, where an accident happens in the 
use of a machine inherently dangerous, the absence of instructions 
as to its mode of opération, and the failure to point out the dan- 
gers attendant upon such opération, are imputed to the owner of 
the machine as négligence." But it is contended that a verdict 
should hâve been directed in favor of the défendant upon the equal- 
ly well-settled exception to the rule, viz. that when it appears af- 
firmativisly that the injured party was possessed of a full knowl- 
edge of the character of the machine which he was operating, the 
failure to instruct is no longer négligence. There was no évidence 
in the case, however, that plaintiff had any knowledge of the two 
main sources of danger in operating, viz. the failure to keep the 
eyes always on the right hand and never on the left, and the risk 
of pushing the dough above the rollers with an opened hand. The 
description which plaintiff gave on the trial of the working of the 
machine, on which plaintiff in error principally relies, includes, of 
course, the expérience gained by the accident itself. It was, upon 
the proof, fairly a question for the jury to détermine whether the 
accident happened by reason of the machine exposing its operator 
to dangers of which the plaintiff knew nothing, which he had no 
reason to anticipate, and of which no one wamed him. 

The remaining assignments of error may be briefly disposed of. 
At the close of the charge defendant's counsel excepted "to so 
much of the charge that states, in effect, that if the plaintiff was 
at work at this machine without instructions, défendant was guilty 
of négligence." To this the court replied : "I did not charge that. 
If I did charge it, I will retract it now." Thereupon défendant ex- 
cepted "to so much of the charge as states, in effect, that if the 
plaintiff was directed to operate the machine without instructions, 
or without adéquate instructions, the défendant was négligent." 
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The error complained of is that as thuts stated the élément of plain- 
tifF's knowledge of the danger is eliminated, there being no obli- 
gation to instruct as to risks or dangers of which the employé is 
fully informed, or which would be apparent to persons of ordinary 
prudence and sagacity. The difficulty with the exception, howeyer, 
is that it does not correctly state the charge. The instruction as 
given to the jury was: "If, when he was hurt, he was at work 
there pursuant to the directiona of the foreman, and, heing an 
inexjperieneed lad, had been put to work upon a dangerous ma- 
chine without proper instructions to enable him to conduct himself 
safely in operating it, then the défendant is guilty of négligence." 
Upon the facts in proof this was a correct statement of the law. 
The court, having instructed the jury as to the law of contributory 
négligence, -no exception to such exposition of the law being noted, 
proceeded as foUows: "Now, gentlemen, what are the facts? Do 
you believe this young man voluntarily undertook to run this ma- 
chine? Is it quite reasonable to believe that he would hâve dared 
to do so? Is it probable that while he was there, getting bis pay 
for doing other duties, that he would attempt to interfère with the 
opération of this machine, even supposing that the man who had 
been operating it was temporarily absent? It is said, on the other 
hand, that it is unreasonable to suppose that the foreman would 
hâve directed him to operate the machine, inexperienced as he 
was." This last sentence was excepted to, "as that was not the 
ground upon which the unreasonableness of the foreman directing 
him was placed in the case." It is dififlcult to appreciate the mean- 
ing of this exception, and the brief does not give us much light up- 
on it. It is suggested that the language used by the court tended 
"to minimize the défense in the minds of the jury." In what way 
it accomplished this is not apparent. At the most, it was a mère 
statement, not of the évidence, but of what the court understood 
to be one of the arguments of défendant. Whether the court did 
or did not correctly state such argument the record gîves us nn 
means to détermine; but, if it in correctly stated defendant's argu- 
ment on the point, the taking of the exception in the présence of 
the jury corrected such misstatement. 

The next exception is to so much of the charge as "charges, in 
effect, that it is improbable that plaintifï thought tiiat he could 
operate the machine without danger of losing bis rîght hand." 
Careful examination of the charge fails to disclose any sentence 
which conveys any such instruction. The excerpt in the brief pur- 
porting to be taken from the charge is not an accurate transcrip- 
tion, and the paragraph from which it is evidently derived leaves 
it to the jury to détermine whether it was probalîle that plaintiff 
would undertake to operate the machine if he had known he could 
not operate it safely without instructions, which is quite a différ- 
ent proposition from that stated in the exception. We find no 
error in the admission of évidence given by the witness Eussell, 
an experienced operator on the dough-breaker machine. He was 
asked, "Is that a dangerous machine?" — a question which was 
properly excluded, the court allowing him to describe what dan- 
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ger there was of getting the hands caught in the machine, and 
what précautions witness had to take to prevent it. This was 
proper expert évidence. The answers show that there were pe- 
culiarities atout the machine, and peculiar précautions required 
for safe opération, which only an experienced operator could prop- 
erly describe. We ûnd no error in the admission of proof that the 
men regularly employed by défendant on the dough-breakers were 
men of 35 and 40, and that when Eussell was set to work at the 
dough-breaker he received careful instructions. Such évidence 
tended to show the character of the machine, and the fact that 
défendant knew it had éléments of danger, which called for expé- 
rience in its operator. 
The judgment of the circuit court is afûrmed. 



BARROW V. MILLIKEN. 

(Circuit Court of Appeals, Fifth Circuit. May 5, 1896.) 

No. 388. 
Pledoiî of SgOAK Bot7nties. 

Tliere is nothing in ttie sugar bounty provision of the act of October 1, 
1890, or in Eev. St. §§ 3477, 3737, to prevent the sugar planter from pledging 
the bounty to become payable on his crop, before his claims therefor hâve 
been presented and allowed, and a treasury warrant Issued. Hobbs v. 
McLean, 6 Sup. Ct. 870, 117 U. S. 567, applleû. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Louisiana. 

E. H. Farrar, for appellant. 
Thos. J. Semmes, for appellee. 

Before PARDEE and McCOEMICK, Circuit Judges, and SPEER, 
District Judge, 

McCOEMICK, Circuit Judge. The controversy in this case is 
about certain bounty checks issued by the government of the Unit- 
ed States to Cornélius J. Barrow, a sugar planter and licensed 
sugar producer in the parish of West Eaton Eouge, under the act 
of October 1, 1890. Thèse checks were forwarded from Washing- 
ton to C. J. Barrow, at New Orléans, to tlie care of Eichard Milli- 
ken. Milliken was Barrow's factor and commission merchant, who 
for some years past had been making advances to Barrow to culti- 
vate his plantation. In March, 1892, Barrow executed a mortgage 
and pledge of his crop to Milliken, to cover certain past and cer- 
tain future indebtedness, and in said act of mortgage stipnlated 
as follows: 

"And in order to secure more fully the full and punctual payment of the said 
note, -with ail interest, attomey's fées, costs, charges, and comro'«sions herein 
stipulated, the said Cornélius J. Barrow does hereby recogniz<» '^â aclinowl- 
edge, in favor of the said mortgagee, his heirs and assigns, the lit* and priv- 
ilège accorded by law on any and ail crop or crops of sugar and moïifep^s, and 
other crops, of -whatever nature or kind, which shall be or may be tircAe on 
the said plantation for or during the year eighteeu huudred and ninetj»two, 
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and the proceeds of said crop or crops; and, in addition to the said lien and 
privilège, the said Cornélius J. Barrow does hereby pledge and pawn unto and 
in favor of the said mortgagee, his hoirs and assigns, the entire crop to be made 
on the said plantation for and during the year 1892. * * * Now, to secure 
the faithful performance of each and ail of the foregoing obligations, etc., the 
said mortgagor does by thèse présents fnrther specially mortgage and hypothe- 
eate the hereinbefore described plantation, and ail appurtenances thereof, un- 
to and in favor of said mortgagee, and ail holders of said note herein furnished, 
and does hereby transfer, assign, and pledge unto the said mortgagee auy and 
ail bounties which shall or may be allowed to said mortgagor by the govern- 
ment of the United States on the sugar made on said plantation during the 
présent agrieultural year 1892, hereby agreeing to deliver, properly assigned 
and indorsed, to said mortgagee, ail and every certificate or othor évidence of 
claim against the United States for such bounty, and any and ail drafts or 
checlss given for said bounty." 

The date wlien Barrow qualified as licensed sugar producer for 
the year 1892 is net fixed, but, under the statute, he must hâve qual- 
ified prior to the Ist day of July, 1892. His claims for bounty 
were filed, allowed, and checks issued therefor, as foUows: (1) 
Claim for $2,689.38, flled January 25, 1893 ; allowed February 16 
1893; draft forwarded, dated April 11, 1893. (2) Claim for fl,- 
838.60, filed December 20, 1892; allowed January 24, 1893; draft 
forwarded, dated March 13, 1893. (3) Claim for $23.90, filed Feb- 
ruary 28, 1893; allowed March 30, 1893; draft fonvarded, dated 
May 19, 1893. (4) Claim for |1,624.61, filed January 13, 1893; al- 
lowed January 27, 1893; draft forwarded, dated March 14, 1893. 

On the 26th January, 1893, Cornélius J. Barrow made a surrender 
of his property to his creditors, which was that day accepted by the 
court of his domicile, in the parish of West Bâton Rouge ; and, on 
the 31st day of January, Alexander D. Barrow, the plaintiff herein, 
was appointed provisional syndic, and was subsequently, at a meet- 
ing of the creditors, appointed syndic. In his schedule of assets, 
O. J. Barrow did not place his bounty claims against the govern- 
ment. In August, 1893, the syndic brought a suit against C. J. 
Barrow for the bounty checks in question, and obtained a judg- 
ment against him, perpetually enjoining him from collecting the 
treasury drafts for bounty, and ordering him to surrender the 
drafts to his syndic as part of his assets, properly indorsed, to be 
by the syndic administered and distributed among Barrow's cred- 
itors according to law. Richard Milliken at that time held pos- 
session of the checks for account of Barrow, having obtained them, 
as appears by the above statement, after Barrow's insolvency, and 
after the appointment of the syndic. He was not made a party to 
this proceeding. In October, 1893, after ail thèse proceedings had 
taken place, Barrow (syndic) flled an action at law in the circuit 
court of the United States against Milliken, who is an alien, to 
recover possession of the bounty checks which had been forwarded 
by the government to Barrow to Milliken's care, in New Orléans, 
setting up in this pétition that he had obtained a judgment against 
Barrow for the checks, and that Milliken retained unlawful pos- 
session of them. Milliken answered that he held the checks law- 
fully, and was entitled thereto by virtue of the assignment made 
to him by the insolvent Barrow, by notarial act dated March 14, 
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1892, containing the paragraplis above quoted, and that thé oaly 
reason why the bounty checks had not been paid to him (Milliken) 
was that thé insolyent agreed to indorse the checks, and had failed 
to carfy eut his contra et; that he held Barrow's note for $15,000, 
mentioned in the act of 14th March, 1892; that the note was due 
and unpaid; and that he was entitled to collect the checks from 
the United States, and apply the proceeds to the payment of the 
note. Milliken, believing that his défense to the claim was an 
équitable défense, and not a légal one, and knowing that an équi- 
table défense could not be set up in an action at law, flled a bill 
in equity, setting up the facts, and claiming that his assignment 
of the checks was an équitable one, which vested the checks in 
him as against the insolvent, as well as his creditors and the syndic, 
and asking an injunction against Barrow from prosecuting the suit 
at law, and praying a judgment declaring him to be the équitable 
owner of the bounty checks, and entitled to the possession thereof , 
as against Barrow and his syndic, and the creditors represented by 
the syndic. The counsel entered into a written stipulation that the 
two causes should be Consolidated and tried as an equity cause, un- 
der the style of "Richard Milliken v. Alexander D. Barrow, Syndic" ; 
and that the agreed statement of facts flled in the law case should 
be considered as if set up in an answer in the equity cause by Bar- 
row, syndic, the answer replied to by the complainant, Milliken, 
the facts proven in due form of law, the testimony published, and 
the cause set for hearing on the issue as thus perfected ; and that, 
upon final hearing, the court should render such decree as will 
finally dispose of the whole controversy. There was some contro- 
versy in the lower court relative to the imputation of payments, 
and as to how much was due for the advances and supplies of the 
year 1892 ; but this was settled by counsel, and it was agreed that 
Milliken, if entitled to anything, was entitled to be paid the sum 
of $5,268.03, with 8 per cent, on varions amounts ont of the pro- 
ceeds of the checks, which amounted to f6,176.49. In this court 
no question is made by the appellant on the correctness of the 
amount of this decree if Milliken is entitled to be paid anything 
ont of the checks in question. The court below rendered a judg- 
ment in favor of Milliken, declaring him to be the équitable owner 
of the checks to the extent stated, and the syndic bas appealed to 
this court from this decree. 

The errors assigned are: (1) The court erred in holding that O. 
J. Barrow could make any lawful or valid pledge of his claims on 
the United States for boxmty before said claim has been presented 
and allowed, and a treasury warrant issued therefor. (2) The court 
erred in holding that the pledge of said claim, or the proceeds 
thereof, was valid, without possession of the thing pledged by the 
pledgee, or notice thereof to the government of the United States. 
(3) The court erred in holding that Richard Milliken, who got pos- 
session of the treasury warrants issued to O. J. Barrow, after G. 
J. Barrow had made a surrender of his property to his creditors, 
and after appellant had been appointed and qualifled as syndic of 
his estate, could hold such warrants under a pretended pledge 
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made of the claim before Barrow became insolvent, as against ap- 
pellant and the syndic of his estate. 

To support his first assignment of errer, the appellant relies on 
sections 3477 and 3737 of the Eevised Statutes, and the cases of 
U. S. V. Gillis, 95 U. S. 407, and Spofford v. Kirlt, 97 U. S. 484. As 
we yiew it, the case before us is within the reasoning and the au- 
thority of Hobbs v. McLean, 117 U. S. 567, 6 Sup. Ct. 870, in which 
case the sections of tiie statute are recited in full, and construed 
in the light of ail the préviens cases, by reasoning as clear and 
close as can be made, and in ail its substance as applicable to Bar- 
row's contract as it was to tliat of Peck. The argument that would 
distinguish the two is either highly technical, or makes in favor of 
the appellee. The policy of the government expressed in the stat- 
ute of October 1, 1890, was to encourage the domestic production 
of sugar. It provided the rate per pound the government would 
pay ail qualifled producers of certain named sugara, not for the 
sugar, but as a premium on its production, which, added to its mar- 
ket value, would fix the value of the article to the producer. It 
thus became an essential and an important ingrédient in his sugar 
crop, as niuch so, only with more certainty, as the price of the ar- 
ticle in open market. It was then well known that the successful 
production of sugar from ribbon cane, as the same is done in Loui- 
siana, required a large original outlay of actual money for the nec- 
essary plant, and a considérable continued outlay for current ex- 
penses. It was also common knowledge that in the cane-sugar 
growing districts the plant and the annual product were subject to 
privilège or mortgage to secure past, présent, or future advances. 
In the state of the market that would foUow the passage of the act, 
the premium to be paid by the government on domestic production 
would equal from one-third to one-half the value of the crop. 
There is nothing in the terms of the statute to discourage, much 
less forbid, the pledging of the crop to procure or aid in procuriug 
advances of money necessary to plant, cultivate, harvest, and mar- 
ket it. There is nothing in the nature of the case to raise an im- 
plication that, in pledging such a future crop, only one-half or 
two-thirds of its value to the qualifled producer could be bound by 
the pledge. The statement of the case, which we hâve adopted, 
almost literally, from the brief of counsel for the appellant, shows 
the justice and equity of the decree. Barrow's contract with Mil- 
liken was not opposed to the policy of the statute expressed in sec- 
tions 3477 and 3737, as construed in Goodman v. Niblack, 102 U. 
S. 55G, or in the numerous décisions cited in Hobbs v. McLean, 
supra, or in any of the subséquent cases, down to and including 
Bail V. Halsell, 16 Sup. Ct. 554, announced during the présent term 
of the suprême court. 

The decree of the circuit court is afiirmed. 
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CHADWICK V. GULF STATES LAND & IMPROA''EMENT CO.l 
(Circuit Court of Appeals, Fifth Circuit. February 17, 1890.) 

No. 40.J. 

1. DeEDS — AOKNOWLEDRMEXT AND ReCOKDIKG— LOCTSTAI^ A StATUTES. 

The Louisiana statute makes it a misdemeanor for recorders, slieriffs, 
notariés, etc., to convey real esta te by public act, or to take any ac- 
knowledgment to any act of conveyance under private signature, unless 
taxes tliereon, of ail descriptions, hâve been paid. Act No. 85 of 1888, 
§§ 73, 74. Civ. Code La. art. 12, déclares that "whatever is done in con- 
travention of a prohibitory law is void, although the nuUity is not form- 
ally declared." Ecld, that the acknowledgment before a notary of an act 
under private signature, for the conveyance of lands on which taxes had 
not been paid, and the registration thereof, were void, and that the act 
Itself had no more validity than if no acknowledgment had been taken, 
and, consequently, that it was not admissible as évidence of title. 
3. Samb. 

Civ. Code La. art. 2442, provides that the sale of any immovables 
made under private signature shall bave efCect against the "creditors of 
the parties and against third parties in gênerai" only from the day such 
sale "was registered according to law, and the actual delivery of the 
thing sold took place." Held, that one in possession under a tax title 
was a "third party," against whom an act of sale, under private signa- 
ture, of the regular title, acknowledged and registered contrary to law, 
and unaccompanied by a delivery of possession, was of no efCect. 

In Error to the Circuit Court of the United States for the East- 
ern District of Louisiana. 

This was a petitory action brought by F. H. Chadwick against 
the Gulf States Land & Improvement Company to recover landa 
and the rents thereon. The circuit court rendered judgment for 
défendant, and the plaintiff brings error. 

Geo. L. Bright, for plaintiff in error. 

E. Howard McCaleb, for défendant in error. 

Before PAEDEE and McCOEMICK, Circuit Judges, and BOAE- 
MAN, District Judge. 

BOARMAN, District Judge. This is a petitory action brought 
in the circuit court for the Eastern district of Louisiana for the 
recovery of possession and ownership of certain lands, worth $2,- 
100, and for rents thereon, and for writs of séquestration. Défend- 
ant, setting up title and possession in itself, dénies ail the alléga- 
tions of plaintiff's pétition, and, further answering, allèges that it 
is the true and lawful owner of the property described in plaintiff's 
pétition; that it acquired said property from Domingo Negrotto, 
Jr., on the lOth of May, 1890, by an act of sale passed before M. T. 
Ducros, notary public, of the parish of Orléans, duly registered, 
etc.; that défendant has been in possession of said property for 
more than two years prior to this suit; that Domingo Negrotto, 
defendant's vendor, acquired said property on the 27th of July, 
1889, at a state tax sale duly and lawfully made, and registered in 

1 Rehenring denied April 21, 1896. 
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the conveyance office in the parisli of Orléans. Plai.ntiff, in sup- 
port of his title to said land, ofifered and tendered in évidence a 
certain act of sale, under private signature, made to him by Mrs. 
Elizabeth Thompson, widow of W. S. Gilman, on the 3d day of No- 
vember, 1891, which said act was acknowledged before a notary 
public in and for the parish of Orléans, and registered in the con- 
veyance office for said parish on the llth of November, 1891. On 
the offering of the said private act of sale, counsel for défendant 
objected to its introduction : 

First. Because it was made and executed in violation of a prohibitory or 
pénal law of the state, as follows: "Hereafter neitlier recorders, sherifCs, 
notariés throughout the state, nor other persons authorized to convey real 
estate by public act, shall pass or exécute any act, or take any acknowledg- 
nient to any act under private signature for the sale, transfer, donation, 
partition, exchange or other conveyance of real estate, unless the state, 
ievce, district, parish and municipal taxes due on the same prior to the act 
be flrst paid, to be shown by the receipt or certiflcate of the offlcer having 
charge of the collection of said taxes or by the certiflcate of the said officer, 
city comptroller or other offlcer having the charge of keeping the accounts 
of any municipal corporation or parish of this state. Said certiflcate to 
be annexed to such act and be conclusive évidence of the payment of ail 
taxes therein certified to be paid and shall exonerate the notary, sherifC or 
recorder from ail responsibility whatever. That any notary public or re- 
corder violatlng this act shall be guilty of a misdemeanor and the act of- 
fered In évidence shall be prima facie évidence of guilt." See Act No. 85 
of 1888, §§ 73, 74. 

Second. "Because said pretended deed, or act under private signature, is 
not évidence against défendant in this case, who is a third person, because 
no actual delivery of the thing sold has been proved as required by article 
2442, Clv. Code." > 

The court below sustained the objection to the admissibility of 
the said act of sale as évidence against défendant in this suit on 
the flrst of said grounds of objection, and plaintiff below prose- 
cutes this writ of error. Appellant's assignments of error are 
based on his said bill of exceptions, and they are to the effect that 
the lower court erred in sustaining the objection, and in excluding 
from the évidence the said act of sale under private signature. It 
appears that the petitioner is the vendee of Mrs. Thompson, and 
whatever title he may hâve comes from the act of sale made to him 
by his said vendor under private signature, and that this suit is 
brought by plaintiff against the défendant, whose vendor does not 
appear to hâve been in the line of the authors of the title from 
whom, directly or remotely, plaintiff dérives his title; that plain- 
tiff, in the maintenance of his action, relies on the said act of sale 
under private signature to show title in himself against the de- 
fendant, who, it is conceded in plaintiff's pétition, was in posses- 
sion of the land in question at the time that plaintiff acquîred his 
title from Mrs. Thompson. The pleadings show that when plain- 
tiff became the beneficiary of the act of sale under private signa- 
ture, dated November 3, 1891, défendant was in possession, ad- 
versely to plaintiff, of the land in question, under a title from its 
vendor, Domingo Negrotto, Jr., evidenced by act of sale, duly au- 
thenticated and registered, dated May, 1890. It appears that a 
few days after Chadwick had purchased said land under said act 
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qf sale under private signature, November 3, 1891, that lie, not be- 
ing in possession of the land, sought to bave bis said act of sale 
duly authènticated, registered, etc., under the provisions of the 
Civil Code. The statutory law which we hâve quoted supra di- 
rects its prohibition and penalties against the ofHcers named there- 
in. It does not probibit the parties to a transaction to sell or 
buy under an act of sale Under private signature; nor does it 
purport a penalty against tbem for baving such an act acknovrl- 
edged before the notary; nor does it purport to invaliflate such an 
act, orto diminish such légal value thereof as may bave been given 
to such act of.sale under the law. But it prohibits any of the 
named officiais to take the acknowledgments of the parties to such 
act of sale iinless ail the taxes, etc., due prior thereto on the prop- 
erty described in tbe sale bave been paid, etc. Civ. Code, art. 
12, provides thàt "whatever is done in contravention of a prohib- 
itory law is void altbough the nullity is not formally declared." 
Eeading thèse ttvb provisions of the law togëther, it seems clear 
that plaîritifl"s act of sale under private signature, notwithstand- 
ing he miay bave oaused the acknowledgment of the parties thereto 
to be taken before a notary public, and that lie subsequently had 
it regifetered under the forms of law provided in the article of the 
Civil Oode,!is not possessèd of the légal efïicacy and value w'itb 
which the law would clothe such an act acknowledged and regis- 
tered under the provisions of the sàid act of 1888, supra. Under 
oui" vie^ of the law applicable to thë utidisputed facts, thé àct of- 
fered by plaintifE, by which he seeks tô prove titl^ i'n him^ëlf 
against the défendant, was worth neither more nor less than it 
Woiïld hâve been if thé parties thereto had hof had the notary to 
take their acknowledgments, etc. Whatever was offifcially done 
by the notary in taking the acknowledgments of the parties to 
that act wàs done by the saidndtary in contravention of a prohibi- 
tory law, ahd bis ofScial act, being stricken with nullity, can add 
nothing'to the légal effect which said act of sale possessèd before 
the notary took the acknowledgment of the parties thereto, etc. 
So that the circuit court, in passing on the admissibility of plain- 
tiff's evidedcè tô show title in himself against défendant, could not 
bave treàted the act of sale oflfered by plaintiff as possessing any 
légal value, as'proof of title in plaintiff against thé défendant, be- 
yond that which it possessèd in law before the notary, in contra- 
vention of a prohibitory law, took the said acknowledgments. 
Succession of Cirardev, 42 La. Ann. 499, 7 South. 673; Martinez 
V. Tax Collectors, 42 La. Ann. 677, 7 South. 796; Bank of U. S. 
V. Owens, 2 Pet. 527; Harris v. Eunnels, 12 How. 83; Watts v. 
Brooks, 3 Ves. 612. We do not see how it can be successfully con- 
tended that plaintiff, when he offered hi« said act, was not endeav- 
pring thereby to prove title in himself against third parties. De- 
fendant, so far as the pleadings show, is a third party, and is in 
possession of the land claimed by plaintiff. Article 2442, Civ. 
Code, provides: ■ 

"The sale of any Immovables made under private signature sliall liave ef- 
fect against tUe credltors of the parties and against third parties in gênerai 
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only from the day sueh sale was registered according to law and the actual 
delivery of tlie tàing sold took place." 

It follows from what we hâve said on the first ground of de- 
fendant's objections that the plaintiff's act was not "registered ac- 
cording to law," and that the act of the olHcials before and by 
whom it was acknowledged and recorded, being in fraud of the 
law, was without any légal effect. But of that matter we bave 
said enough. The plaintiff's pétition shows that défendant was in 
possession of the said land when the plaintiff's title accrued to 
him, when the suit was brought, and when, on the trial of the pend- 
ing case, he offered his said act of sale to prove title in himself 
against a third person. It may be that under his pleadings he 
would hâve been forbidden to oflfer any évidence to show posses- 
sion in himself. Considering the évidence offered by plaintiff to 
show title in himself against défendant was based only on an act 
of sale under private signature, it is clear, before such évidence 
could be received, that it was incumbent on him to show a compli- 
ance with such prerequisites as are recited in the articles just 
quoted, and that until he had shown that the sale to himself was 
duly registered according to law, and the actual possession or de- 
livery to him of the thing sold, the court below was right in sus- 
taining the defendant's objections to the admissibility of said évi- 
dence. Stevens v. Wellington, 1 La. Ann. 72; Lindeman v. Theo- 
balds, 2 La. Ann. 912; Dyke v. Dyer, 14 La. Ann. 702. Therefore 
it is ordered that the judgment of the circuit court be affîrmed. 



UNITED STATES v. FULKERSON et al. 

(District Court, S. D. California. May 18, 1896.) 

No. 820. 

1. Indictment — Rbv. St. g 3894— Mailing Document Concbrning Lottbrt. 

in an indictment under Rev. St. § 3894, for depositlng in a post office a 
document concerning a lottery, an allégation that an envelope deposited 
by the défendant "contained a certain pamphlet concerning a certain 
lottery, which said lottery was then and there being conducted by a cer- 
tain corporation, called," etc., sufficiently atflrnis the existence of a lottery. 

2. Samb. 

In such an Indictment, an allégation that the défendant "did knowingly 
deposit" in the post office a certain phamphlet concerning a lottery, suf- 
ficiently allèges that the défendant knew that the matter deposited con- 
cemed a lottery, since the word "knowingly" qualifies, not only the verb 
"deposited," but the whole matter deseribed. 

3. LoTTEHY— Rev. St. § 3894. 

The U, Ce. conducted a business, the essential features of which wera 
as follows: In considération of a membership fee of $5 and monthly dues 
of $2, it entered into contracta with persons who desired to become mem-' 
bers, purporting to be contracts of Indemnity in case of sickness, accident, 
or death, and issued to them certificates, containing the usual provision» 
of similar Insurance policies. To each such certlficate were attached 50 
coupons of $10 each, which were numbered consecutively, those on the 
first certlficate issued running from 1 to 50, those on the second certiflcate 
Issued from 51 to 100, and so on, Indefluitely. The certificates were issued 
In the order in which applications were received, by mail or otherwise, 
and there was no means of knowing, prior to the issue of a certlficate, 
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how many had been issued previously, nor what would be the numbers 
of the coupons to be attached to It. It was provided that one-half of the 
amounts received from monthly dues should be placed in a so-called "Ma- 
turity Fund," and that, whenever there should be sufflcient money in said 
f und to pay one or more coupons, such number of coupons sh«uld be paid, 
and that the coupons to be paid should be determined by taking, first, the 
coupon numbered 1, then that numbered 5, and so on, in a geometrical 
progression, with the ratio 5, until the séries reached the highest numbered 
coupon sold; then taking that numbered 2, then 10, etc., in a second séries, 
with the ratio 5, and so on, until the numbers of ail the coupons sold 
should be included In some séries. It was also provided that, at the end 
of 3 years, each certifieate holder should reçoive the full amount paid in 
monthly dues; at the end of 5 years, $150; at the end of 7 years $300; 
and at the end of 10 years $500,— but the only resources to provide for such 
payments were the membership fées, and certain inconsiderable portions 
of the monthly dues; the remainder of such dues, after providing for the 
maturity fund, being devoted to an expense fund, and a sick, accident, and 
death fund. Held, that this scheme was a lottery, within the meauing 
of Rot. St. § 3S94. 

Geo. J. Dennis, U. S. Atty., and Frank G. Finlayson, Asst. U. S. 
Atty. 

H. A. Pierce, for défendant Fulkerson. 
Allen & Flint, for défendant Wood. 

WELLBORN, District Judge. This is a prosecution for viola- 
tion of section 3894 of tlie Revised Statutes of the United States (1 
Supp. Rev. St. § 803). Défendants hâve demurred to the indictment 
on the grounds hereinafter noticed. There are two counts in the in- 
dictment. The flrst count charges that the défendants "did know- 
ingly deposit, and cause to be deposited," in the post office at Los 
Angeles, Cal., a certain pamphlet, and other instruments, concern- 
ing a lottery then and there conducted by a corporation called 
"United Indemnity Company," and sets forth in full copies of said 
pamphlet and said instruments, and then allèges the scheme or plan 
of said lottery to be as follows: 

"To enter into contracts between said United Indemnity Company and per- 
sons becoming members thereof, a separate conlract being made with each 
person, each of said contracts to purport to be a contract of Indemuity in 
case of sickness, accident, or death. ïo issue to each such person becoming 
a member of said corporation a certifieate of llke ténor and effect as the cer- 
tifieate herelnbefore set forth, if, in considération of the entering into of said 
contract by sajd United Indemnity Company, such person, becoming such 
member, shall pay a membership fee of flve dollars, and a monthly premium 
of two dollars for full beneflts, or a monthly premium of one dollar for half 
beneflts, such premiums to be paid monthly, quarterly, semi-annually, or an- 
nually; and to further provide, in said contract, that a failure to pay pre- 
miums when'due by the holder of any certifieate should not work a forfe't'ire 
of said certifieate, but that such failure to pay should suspend the holder 
of such certifieate from any beneflts thereunder, and that his membership 
should lapse until he should be reinstated by payment of the requisite amount 
due therefor; and to attach to each certifieate, so issued to persons becoming 
members of said corporation, fifty coupons, of the dénomination of ten dollars 
each, each Of said coupons to be of the ténor and effect following, that is 
to say: 

" '$10 Coupon. 

" 'When signed and presented at the borne office, the United Indemnity Co. 
will pay bearer ten dollars, under the conditions set forth in the contract ot 
which this is a part.' 



UNITED STATES ». FDLKEBSON. 621 

—"The appropriate number of each coupon being stamped upon tlie face there- 
of ; said certiflcates, pursuant to said plan or scheme of sald lottery, to be num- 
bered, in their regular order, as applications for membership sliould be receiv- 
ed, commencing with the number one (1) ; and to attaeh to each of said certifl- 
cates, so issued, fif ty coupons,— to the flrst certificate, to wit, ceitiflcate number- 
ed number one (1), to attaeh fifty coupons, and to number the same from num- 
ber one (1) to number flfty (50), both numbers inclusive; to the second certifi- 
cate, to wit, certificate numbered number two (2), to attaeh fifty coupons, and 
to number the same from number fifty -one (51) to number one hundred (100), 
both numbers inclusive; and, in the same manner, as eacli successive certifi- 
cate should be issued, to attaeh flfty coupons thereto, said coupons to be 
numbered consecutively, the number of the highest numbered coupon sold 
being equal to tlie produet of the nurnbor of the higliest numbered certificate 
issued multiplied by fifty; and, in pursuance of, and in connection with, and 
as a part of said plan or scheme of said lottery, to create a fund, to be called 
the 'Maturity Fund,' by retaining for tliat purpose one-half of tlie monthly 
dues which should be paid monthly by persons holding certiflcates of member- 
ship, as aforesaid, which said maturity fund was to be used for the purijose 
of redeeming, in a certain order (hereinafter described), and at such times 
as there should be sufflcient money accumulated in said maturity fund, the 
said coupons, so attached. as aforesaid, to the said certiflcates so to be issued, 
as aforesaid, — that is to say: if, at any time, there should be in the said 
maturity fund a sum of money sufflcient to pay two or more coupons, then the 
coupons then due and payable, in accordance with said order of payment, 
should be paid, and to deduct from any coupon maturing and payable, in 
accordance with the plan or scheme of said lottery, any excess above double 
the amount of monthly dues paid thereon; and, if more than one coupon 
should mature during any month, to deduct the same amount from each, and 
to place the excess in a fund called the 'Rédemption Fund,' and to use said 
rédemption fund for the purpose of redeeming certiflcates. To establish the 
foUowing order for the payment of the said coupons so, as aforesaid, to be 
attached to the said certiflcates, so, in pursuance of said plan or scheme of 
said lottery, to be issued, as aforesaid, that is to say: First, to pay coupon 
numbered number one (1); next, to pay coupon numbered number flve (5); 
next, to pay coupon numbered number twenty-flve (25); and tlius to proceed, 
in the payment of said coupons, in an incroasing geometrical progression, 
with the number flve (5) as the ratio of progression, the flrst term of the 
-progression being the said numéral one, and the last term of the progression, 
and of the séries, being the highest number of the séries included within the 
number of the highest numbered coupon sold; and, when thus proceeding 
from the numéral one (1), as the flrst term of the progression, the last term 
of the progression should no longer be contained within the number of the 
highest numbered coupon sold, then to pay the coupon numbered number 
two (2); then to pay the coupon numbered number ten (10); then to pay 
the coupon numbered number flfty (50): and to thus proceed, in an increas- 
ing geometrical progression, with the number flve as the ratio of progression, 
and the number two (2) as the flrst term thereof, until the last term of the 
progression should be reached, which said last term would be the highest 
number in said séries included within the number of the highest numbered 
coupon sold; and, when thus proceeding from the numéral two, as the 
first term of said progression, the last term of said progression should no 
longer be contained within the number of the highest numbered coupon sold, 
then to pay the coupon numbered number three (3); then coupon numbered 
number flfteen (15); then coupon numbered number seventy-flve (75); and 
thus proceeding, in an increasing geometrical progression, with the number 
five (5) as the ratio of the progression, and the numéral three (S) as the flrst 
term of the progression, until the last term of the progression should be 
reached, which said last term would be the highest number in such séries 
included within the number of the highest numbered coupon sold, when a 
new séries should be commeneed, the flrst term of which would be the 
numéral four (4), and the ratio of progression being the number flve (5); and 
thus eontinuing until the number of each and every coupon sold should be 
Eound in some one of such séries, the terms of which proceed in an increasing 
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geometrical progression, with the iramber flve (5) as thé ratio thereof. And 
the grand jurors aforesaid, on thelr oath aforesaid, do say tliat the said plan 
or seheme of said lottery, so by them substantially set out, as aforesaid, 
involves the further f act that an applicant for membershlp in the said United 
Indemnlty Company does not know how many certiflcates mlglit be issned 
prior to the issuance of his certifleate, nor how many certiflcates hâve elapsed 
prior to the issuance of his certifleate to him; and said plan or seheme of 
said lottery involves the further fact that such applicant for membershlp 
does not know, and cannot know, whether the certifleate that shall be Issued 
to him shall hâve attached thereto a coupon or coupons whose day of pay- 
ment shall be near, or a coupon or coupons whose day of payment shall be 
remote, but the nearness or remoteness of said day of payment is a matter 
of chance only." 

In said pamphlet appears, among other things, the f oHowing : 

"A New Feature. Granted Only by the United Indemnity Company. 

"To éach certifleate is attached flfty coupons, of ten dollars each. The 
certiflcates are numbered in their regular order as applications are received, 
commencing with number one (1), to which is attached coupons from one to 
flfty, inclusive. AU coupons are pald in their regular order, as soon as there 
is sutticient money In the maturity fund, which is composed of one-half (%) 
the monthly dues. The flrst coupon to be pald shall be number one (1), the 
second shall be coupon number flve, (5), the third coupon paid shall be num- 
ber twenty-flve (25), etc., so long as the multiple flve (5) cornes withln the 
highest numbered coupon sold; then reverting to and paying coupon num- 
ber two (2), then ten (10), then flfty (50), etc., always reverting to and countlng 
from the lowest numbered unpaid coupon sold, whether in force or not. One- 
fourth of the monthly dues constitute the slck, accident, and death fund. The 
remalnlng one-fourth of said dues constitute the expense fund. Any coupon 
maturing shall hâve deducted thêrefrom any excess above double the amount 
of monthly dues paid thereon. Provided more than one coupon matures 
durlng any month, the same amount shall be deducted from each, and the 
excess placed In the rédemption fund, which fund shall be used for the ré- 
demption of certiflcates as follows: At the end of three years, the company 
wlll return to the certifleate holder the fuU amount paid to the company in 
monthly premiums; at the expiration of flve years, ■'plSO; at the expiration 
of seven years, $300; at the expiration of ten years, $500,— less moneys re- 
ceived under its certiflcates. 

"Temporary Loans. 

"The board of directors may loan to the maturity fund any excess above 
$25,000 that may accrue in the indemnity and rédemption funds. In case of 
an emergoncy, any surplus in the expense fund will be temporarlly used to 
meet the samCj thus adding to the company unusual features of strength." 

Among the other papers contained in said envelope was an instru- 
ment entitled, on one side, "Application for Membership in the Unit- 
ed Indemnity Company of Los Angeles, Calif omia," and on the other, 
or obverse, side, headed with the word "Confldential," which said in- 
strument, on the former side, is, in part, as follows: 

"Membershlp Fee, $5.00. First Month's Premium must Accompany Thls Ap- 
plication. 
"Application for Membership in the Unittd Indemnity Co. of Los Angeles, 

California. Room 439 Bradbury Blk. 
"Certifleate 245. Class A. 

"I hereby apply for membership in the above company, to be based upon 
the following statement, which I warrant to be true; 
"FuU name, . Age, 



"Résidence, . County of . 

"Street No. . State of . 

"My occupations are — — — . 

"Insurance In j Accidentai death $ , Weekly Indemnity j Accident 

case of f Natural death $ . in case of ( Sickness. 
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"A premium of $ per month will be paid montlily, quarterly, or yearly. 

My death benefits shall be paid to , wliose relationship to me is tbat of 

"The liability of the association shall be always subject to its existing by- 
laws, and to amendments or altérations that may be made thereto, and I agrée 
that thls application, and the terms of the oertificate to be issued in consé- 
quence thereof, and the by-laws, shall be the basis of membership betweeii 
me and said association, and I agrée that the contract, when made, shall be 
held and construed, at ail times and places, to hâve been made in the city of 
Los Angeles, California, and that benefits due me are payable there, and 
that, if suit is brought to enforce said coptract, that the same shall be brought 
in the courts of said city and county, and not elsewhere; and I déclare that 
the acting président of the association shall hâve the power, in my absence, 
at any and ail future meetings of the members or board of directors of the 
association, to aot as my attorney in fact, and to deposit the vote to which I 
would be entitled, provided it should be deemed necessary for the préservation 
and protection of the best Interests of the association. And that any person 
other than the assured presenting thls application to the secretary of the 
association for acceptance shall be my agent, and not the agent of the associa- 
tion, and that there must accompany this application not less than one fuU 
month's dues (of $2.00 or $1.00 for half rate) or application will not be ae- 
cepted. 

"Dated this Ist day of Nov., 1895. 

"Witness: . 

"Signature of applicant: ." 

And the other side of said instrument is as follows: 

"Confidential. 

"Dear Wm. Hayes: If you do not wish to pay dues on the euclosed certifi- 
eate No. 245 (see application on back hereof), we bave made arrangements 
with parties who are willing to advance ail payments for you, from month to 
month, on conditions that you permit them to receive ail benefits from coupons 
maturing during such time within three years, as. you may not pay the mouthiy 
dues, during which time your benefits will be limited toweekly iudemnity iu 
case of accident only. In case you désire to pay dues after the parties re- 
f erred to iave made one or more payments for you, the company shall be per- 
mitted to retain from the flrst coupons on your certiflcate maturing thereafter 
the purchase priée and the amount Qf monthly dues that hâve been advanced 
for you. The above offer is made to a limited number, for the purpose of in- 
troducing our business throughout a wide range of territory, with a view of 
securing agents. Should you secure any business for the company, we will 
allow you the membership f ee, to say the least. Please ref er us to some live 
agents; Fill ont and sign application on back hereof, and return to home 
office. In case you do not wish Hall & Co. to advance dues for you, accompany 
this application with $2 dues for the coming month; otherwise Hall & Co. 
will pay same for you, under above agreement. 

"RespectfuUy, The United Iudemnity Co. 

"If what we hère tender you is not appreciated, return in 5 days." 

The certiflcate referred to in the instrument last copied is as fol- 
lows: 

"No. 245. Class A. 

"United Indemnity Co. of California. 

"In considération of the sum of ?5.00, membership fee, and of the repré- 
sentations and agreements contained in the application for membership, and 
a compliànce with the rules and régulations of the company, which are re- 
ferred to, and made a part hereof, also the sum of $2.00, being payment for 
the tirst month's dues to it, in hand paid, and the agreement to pay a like 
sum on or before the flrst day of each month thereafter, does hereby accept 
Wm. Hayes, âge — , residing in Colton, state of Calif., whose occupation 
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under class , as a member of the United Indemnity Company. 



and, tty virtue of said membership, entitled said member to ail benefits under 
thls certificate and tlie by-laws of the company. 

"Section 1. In case tlie company does not receive to the member's crédit, at 

its home office in Los Angeles, California, the monthly dues of $ on or 

before 30 days from date of this certificate, the same will become suspended. 

"Sec. 2. Should said member receive bodily injurj' through extei-nal violent 
accident, which shall produce visible marks upon the body, and which shall 
Immediately totally disable the member from work, the company will in- 

demnlfy the member for the time of total disability in the sum of $ per 

week, for a period not exeeeding 26 weeks, during any year foUowing date 
of this certificate, except as provided in the application. 

"Sec. 3. Should the disability, as above mentioned, after membership for 
six months Immediately prior to the happening of the accident, during which 
time this certificate has àt no time been suspended, solely and alone cause the 
death of the member within sixty days from the happening of the accident, 
then the company will pay to !f . 

"Sec. 4. After membership for four months without delinquency, immedi- 
ately prior to the beginning of illness, should the member become ill from any 
disease not chronlc in nature, not excepted by the application, nor caused by 
narcotics, intoxicants, épidémies, excesses, or immoral conduct on h — part, 
and be wholly incapacitated from transacting any work or business pertalning 
to h — occupation, and as the resuit thereof be confined to the bed for not 
less than seven consécutive days, the company will pay (not exeeeding 26 

weeks during any year) the sum of $ per week, provided that in no case 

shall there be any liability for any disease not common to both sexes. 

"Sec. 5. After membership without delinquency for six months immediately 
prior to the beginning of an illness resulting In death, within 60 days from the 
beginning of said illness from any cause which would entitle the member to 
sick benefits, then the company will pay to $ . 

"Sec. 6. Of the monthly dues paid hereon, one-half shall be placed in the 
maturity fund for redeeming coupons, in their regular order, as often as there 
is a sufflcient amount in said fund. ïhe flrst coupon to be pald is No. 1, the 
second is No. 5, the third is No. 25, and so on, so long as the multiple 5 cornes 
within the highest numbered coupon sold; then reverting to and paying 
coupon No. 2, then 10, then 50, and so on, always reverting to and counting 
from the lowest numbered unpald coupon sold, whether in force or not. One- 
f ourth of the monthly dues constitute the accident, sick, and death fund, and 
one-fourth of said dues constitute the expense fund. 

"Sec. 7. It l8 agreed that any coupon maturing shall hâve dedueted there- 
from any excess above double the amount of monthly dues paid thereon. 
Provided more than one coupon matures during any month, the same amount 
shall be dedueted from each, and the excess plac(?d in the rédemption fund, 
which fund shall be used for returning to the certificate holder, at the end of 
three years from date of this certificate, the monthly dues paid thereon; at 
the end of five years, $150; at the end of 7 years, $300; at the end of 10 years, 
$500, — less moneys received under tlieir certificate, provided 30 daj-s' notice 
shall be given within 90 days prior to sUrrender period. Face value of 
coupons maturing during suspension will be dedueted from surrender values. 

"Sec. 8. Payment of $1.00 per month entitles tlie holder to one-half benefits. 

"Sec. 9. In case of necessity, temporary interchangeable loans may be made 
between the rédemption fund and the indemnity fund, and any excess above 
$25,000 dollars that may accrue in the rédemption fund may be lent to the 
maturity fund. 

"Paragraph 1. Payment of çlaims arising hereunder shall be payable at the 
oflice of the company in Los Angeles, California, within ninety days from 
date of satisf actoiy proof , to be sulimitted upon blanks furnished by the com- 
pany for that purpose. 

"Par. 2. And provided, f urther, that the company shall not be liable for 
any disability or death that may happen to the holder hereof after he or slie 
shall hâve passed his or her seventieth birthday. 

"Par. 3. No suit or proceeding, at law or in equity, shall be commenced 
prior to the expiration of ninety days after the receipt of proof satisfactory 
to the company at Its home oflice. AU claims under this certificate shall be 
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Bubject to proof of Insurable interest. The liability of the insured liereunder 
is not limited to a fixed premium. 

"Par. 4. Praud or concealment in obtaining membership, or attempting, 
by like raeans, to obtain indemnity, sliall make tlie membership and thia 
certiflcate void. 

"Par. 5. The beneflciary can be changed only on application to the home 
olïice. Should the membership lapse for any cause whatever, and be rein- 
stated by the company, no claim of any liind will be allowed between the date 
of làpse and fifteen days after the date of reinstatement; the applicant then 
being in good health. A full compliance with each and every provision, con- 
dition, and requirement hereof, and with the by-laws, is a condition précèdent 
to any liability of the company hcreunder, and waiver of auy of the atore- 
said provisions, conditions, or reqiiirements cannot be made, nor shall be 
claimed, by the act or acts or understanding of any agent, or other person 
whatsoever. 

"In witness whereof, the United Indemnity Company bas hereunto afllxed 
Its corporate seal, and caused thèse présents to be signed by its président and 
attested by its secretary, and delivered at the office of the company in Los 
Angeles, state of California, this first day of First, one thousand elght hun- 
dred and ninety-five. 

"[Seal United Indemnity Company.] 

".7. L. Fiilkerson, Président. 
"R. N. Wood, Secretary." 

Attached to this instrument are fifty coupons, numbered from 
12,201 to 12,250, inclusive, and each being, except as to tlieir num- 
bers, in the words and figures following: 

"$10 Coupon. 
"When signed and presented at the home office, the United Inuemuity uo. 
will pay beaier ten dollars, under the conditions set forth lu the coniract of 
which this is a part" 

The second count of the indictment is disposed of in the last para- 
graph of this opinion. To the first count the objections urged are — 
First, failure to allège the existence of a lottery; second, failure to 
allège knowledge, on the part of the défendants, that said pamphlet 
and instruments concerned a lottery ; third, that the plan or scheme 
set forth in the indictment does not constitute a lottery. My conclu- 
sion, as to each one of thèse objections, will be briefly stated: 

1. One of the allégations of the indictment, with référence to the 
envelope which défendants are alleged to hâve deposited in the post 
office, is as follows: 

"And which said envelope then and there contained a certain pamphlet con- 
cerning a certain lottery, which said lottery wiis thtn aud there being con- 
ducted by a certain corporation called 'United Indemnity Company.' " 

If this part of the indictment does not directly affirm the existence 
of a lottery, it would be difficult to flnd language that would accom- 
plish that resuit; and this seems to be the opinion of attorneys for 
défendant Fulkerson, for, in their last brief filed in cases 815 and 
816, March 18, 1896, at pages 3 and 5, and speaking of the alléga- 
tions in the indictments in said cases, as to the existence of a lot- 
tery, they say : 

"This may be the opinion of the pleader, that a certain lottery existed. but 
that existence is not charged. When dld it exist? When was it 'conducted'? 
Had he said that the matter concerned a certain lottery then and there being 
conducted, I grant you that would hâve been équivalent to an ahegation of 
the existence of a lottery; but the statement 'a certain lottery conducted' la 
slmply by way of récital," etc. 
V. 74F.no. 5 — 40 
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The indictment in the case at bar is much. more spécifie and direct, 
in this respect, than were the indictments in the cases of Horner v. 
U. S., 147 U. S. 462, 13 Sup. Ct. 409, and U. 8. v. Conrad, 59 Fed. 458. 
See, also, State v. Willis, 78 Me. 74, 2 Atl. 848. 

2. With l'eference to the second objection above stated, I am of 
opinion that the words of the indictment, "did Icnowingly deposit," 
etc., in their ordinary acceptation, mean that défendants Ivnew tliat 
the matter which they are alleged to ha?e deposit ed in the post office 
concerned a lotterj-. On this point I shall f oUow, not the ruling in 
D. S. V. Slenlicr, 32 Fed. 691, but tlie views expressed by Mr. Justice 
Brewer, as f ollows : 

"Doubtless, the question turns largely on wliether tlie word 'knowingly,' 
as used in the statute and the indictment, qualifies simply the adjacent verb 
'deposit," or the whole luatter deseribed. It niay he conceived that, ordluanly, 
an advel'b is understood as qualifying its adjacent verb, and yet that is not 
always true; and, in construing words and sentences used in an indictment, 
we are to giye them tlieir ordinary signiflcance, in the absence of some tech- 
nlcal construction necessarily iniposed upon them. Now, it is a familiar use 
of the adverb 'Ivnowingly' that it quaiifles both its adjacent verb and tlie full 
act thereafter deseribed. A few simple illustrations will malie this clear: I 
say that a party knowingly told a lie. Bvery one understands from that that 
I mean that tlie party has stated that \i'hich he Ijnew to be a lie, and not 
simply that he stated that which was in fact untrue, yet unknown to him to 
be untrue. And in the same way, when I say that a party knowingly deposited 
an obscène picture, no one supposes that I mean that he simply deposited 
a picture, the character of vs^hich he was ignorant of. Ail understaud that 
I inean to say that he has deposited that which he knew to be obscène, 
and this because the adverb 'knowingly,' used in sentences of this kind, by 
the common understanding of ail, goes beyond the mère verb, and includés 
broadly ail that is expressed In the full act charged to hâve been done." U. 
S. V. Clark, 37 Fed. 107. 

The same ruling has been made by Judge Shiras, of the Northern 
district of lowa, who makes the following référence to the case last 
cited: 

"In U. S. V. Clark, 37 Fed. 106, the same question was passed upon by Mr. 
Justice Brewer, then circuit judge for this circuit; it belng thereln held that 
an indictment charging the défendant with laiowingly depositing In the post 
office, for mailing and delivery, a certain lewû and obscène picture. was sufH- 
cient, as It wouid be held that the word 'knowingly' qualifies the full act 
charged to be done, and is not limited to the mère act of depositing in the 
post office. Following this ruling, it muât be held that the Indictment in the 
présent case is suflicLent in this particular, and the demurrer is therefore 
overruled." U. S. v. Nathan, 61 Fed. 936. 

See, also, Dunbar v. U. S., 156 U. S. 185, 15 Sup. Ct. 325. 

In this last case, Mr. Justice Brewer, delivering the opinion of the 
court, enunciates substantially the same doctrine declared by him 
in U. S. V. Clark, supra, and also distinguishes U. S. v. Carll, 105 U. 
S. 611. The following cases are also in Une with Justice Brewer's 
views: TJ. S. v. Chase, 27 Fed. 807; State v. Williams (Ind. Sup.) 38 
N. E. 339; People v. Stanton, 39 Cal. 698. See, also, Rosen v. U. S. 
(No. 424; decided Jan. 6, 1896) 16 Sup. Ct. 434. From the last cited 
case I make the following extract: 

"In their ordinary acceptation, the words 'unlawfully, wlllfuUy, and know- 
ingly,' when applied to an act or thiiig done, iniport knowledge of the act or 
thiug so done, as well as an evil inteut or liad purpose in doing such thing; 
and, when used in an indictment, in connection with the charge of having de- 
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positecî in the mails an obscène, lewd, and' lascivious paper, contrary to the 
statute in such case made and provided, could not be construed as applying 
to the niere depositing in tlie mail ot a paper, ttie contents ot wliicli at the 
time were wholly unknown to the person depositing it." 

It is true that in that case the ruling was conflned to the facts be- 
fore the court, the objection having been made after verdict; but the 
reasoning of the opinion, as shown by said extract, is equally ap- 
plicable to a case vvhere the objection is presented on demurrer. 

3. The remaining question to be determined is whether or not the 
scheme set forth in the indictment is such a one as the statute de- 
nounces. The term "lottery" has been often defined by high authori- 
ties, and I shall not undertake original définitions, but employ and 
adopt such as hâve heretofore received judicial approval. "The stat- 
ute," said Judge Deady, "is directed against the use of the mails for 
the conveyance of any advertisement of 'any lottery or gift enter- 
prise of any Idnd.' This language is sufflciently comprehensive to 
include any scheme in the nature of a lottery. It cannot be deemed 
necessary to hère enumerate the many sirailar définitions given 
by lexicographers and courts of the term 'lottery.' It may be suffl- 
cient to say that it embraces the éléments of procuring, through lot 
or chance, by the investment of a sum of money, or souiething of 
value, some greater amount of money or thing of greater value. 
When such are the chief features of any scheme, whatever it may be 
christened, or however it may be guarded or concealed by cunningly 
devised conditions or screens, it is, under the law, a lottery." U. S. 
V. Wallis, 58 Fed. 942. To the same effect, the suprême court of the 
United States has approvingly referred to décisions of the state 
courts and of England, as follows: 

"As to what hâve been held to be lottery tickets by the courts of the several 
States, référence may be had to * * * Chavannah v. State, 4t> Ala. 3'Jti, 
wliere it was held that tlie venturing of a small sum of money for tlie chance 
of obtaining a greater sum was a lottery; Com. v. SherifC, 10 Phila. 203, where 
it was said that whatever amounted to the distribution of i)rizes by chance 
was a lotteiy, no matter how ingeniously the object of it might be concealed. 
* * * In Sykes v. Beadon, 11 Ch. Div. 170, 100, thore were holders of 
certificates, who subscribed money to be invested in fund.s, which were to be 
divided among thera by lot, and divided unequally,— tliat is, those wtio got 
tbe beneflt of the drawings got a bond bearing interest and a bonus, wliich 
gave them diiïerent advantages from the persons whose certitteates were not 
drawn, — and it depeuded upon chance who got tlie greater or the lesser ad- 
vantage. ïhe scheme was held to be a subscription by a number of persons 
to a fund, for the purpose of dividing that fund among them by chance, and 
unequally; and Sir George Jessel, master of the rolls. characterlzed the scheme 
as a 'lottery.' In Taylor v. Smetten, 11 Q. B. Div. 207, packets were sold, 
each contjiining a pouud of tea, at so much a packet. In each packet was a 
coupon entitling the purchaser to a prize, and that fact was stated publicly 
by the seller before the sale, but the pnrchasers did not know until after the 
sale what prizes they were entitled to, and the prizes varied in character and 
value. The tea was good, and worth the money paid for it. It was held that 
tbe transaction constltuted a lottery, within the meaning of the statute.' 
Horner v. U. S., 147 U. S. 449, 13 Sup. Ot. 409. 

In the light of thèse authorities, careful examination of the pam- 
phlet and other instruments copied in the indictment satisfies me 
that the scheme therein outlined is a lottery, and, besides, deludes 
with false and mischievous prêteuses. The confidential communica- 
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tion of tlie United Indemnity Company to Hayes, set ont in 
the indictment, is a spécimen of thèse pretenses. That communica- 
tion, after inviting Hayes to membership in tlie company, informa 
him that an arrangement has been effected, whereby a certain Hall 
& Co. will advance ail payments, from month to month, on account 
of the membership tendered Hayes, and thus provide him with 
financial indemnity against accident, on condition that he will per- 
mit said Hall & Co. to receive ail beneflts from coupons maturing 
during such time. Full characterization of the document is un- 
necessary. I refer to it simply because of the implication it car- 
ries, that the chances for securing lucky coupons are so great that 
Hall & Co. were willing, for thèse chances, to meet ail of the ex- 
penses of the membership gratuitously proffered to Hayes. This 
false allurement itself points out the vicions nature of the scheme, 
and stigmatizes its so-called "indemnity feature" as but a mask for 
the real object, — distribution of prizes by chance. The scheme pro- 
vides that one-half of the total receipts of the company, outside of 
the membership fee of flve dollars, sliall constitute what is called a 
"maturity fund," which fund, as fast as accumulated, is redistrib- 
uted among the subscribers, according to a plan characterized by 
as much uncertainty and chance as it is possible to impart to any 
scheme. It should be remembered, in this connection, that the 
"maturity fund" is not put at interest, or in any way invested, but 
simply paid back, as fast as accumulated, to certain of the sub- 
scribers. This fact, itself, argues the existence of that gambling 
élément which the law condemns; for no man, however absolutely 
he relied upon the ignorance and credulity of his intended dupes, 
would ever devise or promote a scheme whereby persons are in- 
vited to raise, by voluntary contributions, a fund solely for the pur- 
pose of redistribution among themselves, unless to each there was 
offered a chance of getting back something more than he contrib- 
uted. The élément of chance, however, is speciflcally and clearly 
discemible in the facts that the numbers of the coupons which any 
particular applicant receives dépends upon the order in which his 
application goes in to the company, and that the détermination of 
what coupons shall be paid is made to dépend upon a device of 
numbers, whose opérations are such that it is utterly impossible for 
any one to know the resuit, until the same has been accomplished, 
It is true that no wheel is employed, from which, at stated periods, 
tickets are drawn ; but the machinery of the scheme, embracing the 
postal establishment of the United States, is perpetually in motion, 
and prizes, in the shape of so-called "matured coupons," continually 
distributed to those who secure the lucky numbers. This scheme, 
in many respects, is similar to that in the case of MacDonald v. U. 
S., 63 Fed. 426, 12 0. C. A. 339, which was unqualifledly condemned 
by the court. From the opinion in that case I make the following 
quotation : 

"It is insisted that the élément of chance Is wanting In the scheme, but Its 
présence is manifest. It is not présent primarily in the uncertainty of the 
time when a bond will be paid, because, once bonds haye been issued, the 
order of payment is governed by a flxed rule, and the time of payment is un- 
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certaîn only so far as It dépends upoti the amount of business done by the 
Company, and the nuinber of lapses of bonds of earlier issue. Tbe élément 
of chance, which condeains the scheme, Is incident to the numbering of the 
bonds betore Issue, and not directly to their payment afterwards. By the 
table which détermines the order of payment, bond numbered one is payable 
first. No. ilve next. No. two next, and so on, altemating between numerals, 
so-called, and multiples of five, except, it wiU be observed, that between every 
fourth and fit'th of the multiples no numéral iniervenes. Tkere are four 
numerals to every multiple, and it follows that a bond (which might as well 
be called a 'ticlïet') bearing a high multiple number will be entitled to pay- 
ment sooner than three-fourths of the bonds beariug lower numbers among 
the numerals, and the further the proeess is carriod the greater becomes 
the disparity between the multlijle and numéral numbers next to be paid, 
and, correspondingly, the bonds numbered with numerals, except as bene- 
fited by lapses, become less and less valuable, because the day of possible pay- 
ment becomes more and more remote. iN'ow, whether or not a purchaser 
will obtaiu a bond of one number or another dépends, as tiie évidence very 
clearly shows, upon the order in which his application shall reach the hand 
of tUe secretary; and that is largely a matter of cliance. ïhe secretary re- 
ceives applications by mail and otherwise, sometimes singly, and sometimes a 
number together, and in the order of recejpt, and, as he chances to take up 
one or another tirst, passes them throngh a registering device, and, in accord- 
ance with the notations thereby made upon the applications, the bonds are 
numbered and issued. But for the purcluiser's liope— or, as it may as well 
be said, for his chance— of getting a multiple number, the business would 
soon cease. 'The multiple System is a new invention,' said a witness for the 
défendants, 'a table, copyrighted, to malve the inducement for a person to 
purchase a bond at one time just as great as at another;' and, however dis- 
guised in words, It is évident that the inducement consists mainly in the 
chance of obtaining a multiple number. It was insisted at the hearing that, 
since every bondholder who shall continue to pay his dues will ultimately 
receive the promised sum, the prizes are cniual, and thorefore there is no lot- 
tery. But it is idle to say that a sum or an obligation for a sum due and pay- 
able to-day, or at an early day, is of no more value than an obligation for an 
equal amount, without interest, payable at a remote and indefmite time. 
Référence lias been made to Horner v. U. S., 147 U. S. 449, 13 Sup. Ct. 400, 
but, in the elaborate présentation there made of the subject, we fiud nothing 
which we deem inconsistent with our views of the présent case." 

The language of Judge McComas in U. S. t. Sherwood (Sup. Ct. 
D. C; opinion filed June 23, 1894; not to be reported), in souie re- 
spects, is directly pertinent hère: 

"ïhe plan of this National Investment Society, as set forth in the letter, 
circulars, and by-laws, shows that it is impossible for the members to share 
equally in the funds, and that the more fortunate applicants are those whose 
certiflcates bear the earliest numbers; that the number of the certificates, 
and their conséquent value, dépends upon chance. In différent staies, ap- 
plicants, on the same day, may mail subseriptions for certificates in this 
Company. Whether or not an applicant will receive a certiiieate of one 
number or another dépends upon the order in which the applications may 
reach the offlcer of this company who issues the certiflcates, and that is a 
matter of chance. This oflicer receives thèse applications by mail, or other- 
wise. It may be one at a time; it may be niany at the same time; and, 
according to the order in which he chances to receive them, or as he chances 
*o talie up one or another, and détermines tlie number of each annlicanfa 
certiticate, the certiflcate.s are numbered and issued. He who by thèse chan- 
ces luckil.y receives au earlier number will be paid sooner, and will pay in 
less money tlian another, who, subscribing on the same day, receives a later 
number, and will by thèse chances be required to pay longer and more money, 
and wait longer for payment of his shares. It is this élément of chance in 
numbering the certificates which I believe to be a violation of this anti-lottery 
law. It is évident that the inducement to subscribe coiisists mainly in the 
ctiance of securing an early or lucky number. As in Baliock v. State, T3 I.I(i, 
1, 20 AU. 1S4, approved in Horner v. U. S., 147 U. S. 4(j3, 13 Sup. Ct 40^5 
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'It cannot be said thi» is not a specles of gambling, anfl that It does not tend. 
in any degree, to promote a gambling spirit. It certainly cannot be sald that 
it is not in thé nature of a lottery, and that It does not tend to create a désire 
for other and more perniclous modes of gamiug.' The élément of chance 
wliich condemns this scheme as a lottery, or similar enterprise, dépendent 
upon chance, is incident to the numbering of the certificates before issue, and 
not directly to their payment afterwards." 

In answer to this, however, défendants quote from Judge Blod- 
gett's opinion in U. S. v. Zeisler, 30 Fed. 499, as follows: 

"If thèse drawings determined only the time when thèse bonds -would be 
paid, I should say that the mère determining of that time by lot or drawlng 
would not give them the characteristics of a lottery." 

Whatever may be thought of the correctness of this statement 
of Judge Blodgett, it is a snfflcient answer now to say that the 
statement was made in connection with facts, which, in one essen- 
tial particular, at least, were différent from the facts of the case 
at bar. The bonds referred to by Judge Blodgett were sure of pay- 
ment, some time or other. Such, however, is not the situation hère. 
As sliown by the certificate set out in the indictment, one-half of the 
monthly dues was to be set apart as a "maturity fund," from which 
the coupons attached to the certificates were to be paid as often as 
there was a sufficient amount in said fund, it being provided, how- 
ever, that from any coupon maturing there should be deducted any 
excess over double the amount of monthly dues paid thereon, and 
that, if more than one coupon should mature during any month, a 
similar amount should be deducted from each. This excess, which 
necessarily could only be an inconsiderable part of one-half the 
monthly dues received by the company, was to be placed in a fund 
called the "Rédemption Fund," to be used for returning to the cer- 
tificate holder, at the end of three years from the date of his cer- 
tificate, "the monthly dues paid thereon; at the end of flve years, 
f 150; at the end of seven years, POO; at the end of ten years, fSOO." 
Certainly, the mère statement of this plan shows that it was impos- 
sible of fulflUment, and that the certificate holders, not only were 
not sure of ultimate payment, as in the Zeisler Case, but, by the 
very terms of the certificate, it was impossible that ail should be 
paid. Purthermore, it seems to me incontrovertible that an obliga- 
tion for a given amount due to-day is more valuable, by at least cur- 
rent rate of interest, than an obligation for the same amount due one 
year hence, without interest. If this be true, it follows, unavoida- 
bly, that time of payment is an essential élément of value in non- 
interest-bearing obligations, and a scheme which involves such ob- 
ligations, and matures them by chance, the other requisites being 
présent, is a lottery. 

I think both counts of the indictment good, — the flrst for the rea- 
sons given in this opinion, and the second for reasons indicated in 
my opinion (U. S. v. Fulkerson, 74 Fed. 631) filed to-day in case No. 
815. 

Demurrer overruled. 
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UNITED STATES v. FULKERSON et al. 

(District Court, S. D. Oalifornia. May 18, 1896.) 

No. 815. 

1. iNDrCTMEKT — MAILING Lettbr concerkino Lotte.rt — Rbv. St. § 3894. 

Au allégation in an indictment under Rev. St. § 3894, for depositing in 
tlie post office a letter concerning a lottery, that tbe défendant kuowingly 
deposited "'a certain letter coneernjng a certain lottery conducted by a cor- 
poration called," etc., sufliciently shows, assuming such showing to bc 
required by tlie statute, that the letter concerned a lottery existiug at tbo 
time the letter was mailed. 

3. Same. 

Such an indictment need not allège specifieally facts showing the enter- 
prise to be a lottery. A gênerai avennent to that elî'ect is sutticieut. 

3. bAMÏÏ. 

, Nor need such an indictment allège that the letter deposited in the post 
ofilçe was in aid ot a lottery, since ^he statute does not reQuire this as an 
élément of the crime, but only that the letter should liave been couceming 
. a lottery. 

4. Samb. 

It is.not necessary that documents set out in such an indictment, and 
,alleged to hâve been deposited in the post office, should show, upon their 
face, that they concern a lottery; nor are docuinents so set out repugnaut 
to the allégation that they concern £L lottery because they do not show that 
tact on their face. 

S.' Same. 

When such an indictment déclares the scheme in question to be a lottery, 
without giving the détails thereof, or describing its plan, such allégation 
must, for the purposes of a demurrei-, be taken as true; and the objec- 
tion that such scheme is not a lottery, because the ouly élément of chance 
therein relates to time of payment, cannot arise. 

Geo. J. Dennis, Ù. S. Àtty., aud Frank G. Finlaysoii, Asst. U. S. 

Atty. 

H. A. Pierce, for défendants. 

AVELLBORN, District Judge, This is a prosecution for a vio- 
lation of section 3894, as,amendedi,of the Revised Statutes of tlie 
United States (1 Supp. Rev, St. p. 803). The indictment contains 
two counts. The first count allèges that défendants, on November 
9, 1895, "did knowingly deposit, and cause to be deposited," in the 
post office at the city of Los Angeles, Cal., "a certain envelope, 
* * * whicli said envelope then and there contained a certain 
letter concerning a certain lottery conducted by a corporation 
called the Interstate Mutual Investment Company of Los Angeles, 
California;" aud then sets forth a copy of the letter. Similar al- 
légations are also made with référence to a receipt and a printed 
circular; copies of the receipt and circular following said allé- 
gations, respeetively. The second count is substantially the same 
as the flrst, except that the allégation of the nonmailable character 
of the documents set forth in said count is that said documents 
concerned "an enterprise offering prizes depending upon lot or 
chance, conducted by a corporation called the Interstate Mutual 
Investment Company, of Los Angeles. California;" and, also, ex- 
cept that the documents set forth in the second count are diiïerent 
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from tliose contained in the first count. Under tlieir demurrer, de- 
fendants make the following objections to said indictment: First, 
that tlie indictment does net siiow when the lottery therein re- 
ferred to existed, nor does it adequately allège the existence of 
such lottery; second, that the indictment does not show that the 
matter alleged to hâve been deposited in the mail was for the 
purpose of promoting a lottery ; third, that the documents set ont 
in the indictment do not show upon their faces that they concern 
a lottery, and are therefore répugnant to the allégation that they 
do concern a lottery; fourth, that the only élément of défendants' 
business which dépends upon chance is the détermination of the 
time of payment, and this élément of chance does not make said 
business a lottery. Thèse objections I shall notice in the order 
of their statement. 

1. The allégation of the indictment which the flrst objection 
challenges is that the défendants knowingly deposited in the post 
office "a certain letter concerning a certain lottery conducted by 
a corporation called the Interstate Mutual Investment Company, 
of Los Angeles, California." This language, fairly construed, I 
think, must be held to mean that the letter concerned a lottery 
existing at the time the letter was mailed. The allégation could 
be made more definite on this point, but a fair construction of 
it, I think, is as above stated. Besides, assuming that the 
documents set forth in the indictment do concern a lottery, they 
show upon their faces that it was a then existing concern. I do 
not mean to hold that the section requires the lottery to be in ex- 
istence at the time the prohibited matter is mailed, but simply 
that, if such be the law, the présent case is fully within the re- 
quirement. The indictment need not allège speciflcally facts show- 
ing the enterprise to be a lottery. A gênerai averment to that 
effect is sufflcient. State v. Follet, 6 N. H. 53; Com. v. Horton, 2 
Gray, 69; Freleigh v. State, 8 Mo. 606; France v. State, 6 Baxt. 
478. 

2. The second objection, that the indictment fails to allège that 
the matter deposited in the post office was in aid of a lottery, is, 
in my opinion, untenable. I cannot ascribe to the word "concern- 
ing," employed in section 3894 of the Revised Statutes, the sig- 
niflcance contended for by the défendant, but think it should be 
taken in its ordinary meaning. Thus accepted, the word signifies 
"pertaining to"; "having relation to." Nor does it conflict with 
this interprétation to concède that a letter "pertaining to," or "hav- 
ing relation to," a lottery, might, under some circum stances, be 
deposited in the mail, and yet no crime be thereby committed. Such 
circumstances, however, would simply constitute a case manifestly 
outside of the intent of congress, as shown in the section, and which, 
therefore, the courts would hold to be exceptional, This has been 
aptly illustrated by Judge Phillips in U. S. v. Harmon, 45 Fed. 414, 
and I quote at some length from his opinion, as f ollows : 

"We are next confronted with the principal contention of the défendant, 
tliat the act — the thing done by him — is wanting in the criminal intent which, 
as he contends, qualifies every criminal ofCense, especially one rising to the 
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degree of a felony. The argument is that, if the offense in question Is com- 
pleted by tlie mère overt act of linowingly placing in tlie post office an ob- 
scène print, publication, etc., it would subject to iudictment and punistiment 
the judge of tliis circuit for sending the indictment herein eontaining the 
forbiddeu publication, sent him through the mail by mistake, back to the 
clçrk of the court through the mails, or that such a publication made in a law 
book, as a report of this case, would subject the publisher to the penalty 
of the law for mailing it to his subscribers; that, as the overt act of the 
judge, for instance, can only be exonerated in law by proof of the absence 
of criminal intent, the rule of exception must be indifCerently applied, so that 
in every case the question of intent, motive, purpose, must be open to in- 
quiry, and, if there was no evil design, — no animtis mali, — the jury should 
be directed to acquit. The déduction from this particularization has for its 
postulate a radical misconception of the postal organization, and the scope 
and policy of the law touching obscène literature. The government is author- 
ized, not eommanded, by the constitution to maintain post offices and post 
roads. The System is organized and maintained by the government on the 
public responsibility, solely for the purpose of promoting the public welfare, 
in facilitating business, commercial, and social intercourse. It is designed 
to aid legitimate business, and not such as is calculated directly to corrupt 
the public morals, and sap the foundations of society and government. Hav- 
ing the right to establish or disestablish post offices and post roads, just as 
the public interests may require, congress may say to what extent the public 
or any Individual may use them, and for what purpose, and may therefore 
limit ijoth the quantity and the quality of the matter sent through the mails. 
The public offlcer, like a judge, who commits to the mails an indictment eon- 
taining the vicious publication in question, in the performance of an officiai 
duty connected therewith, and in the administration of public justice, is em- 
ploying the mails, within the purview of the object of the constitution. Such 
a user must, ex necessitate rei, be held by the courts to be the exception to 
the letter of the statute arising from necessary implication, as much so as in 
the case of the Bolognian law, which enacted 'that whoever drew blood in 
the streets should be punished with the utmost severity.' It was held not 
to apply to the surgeon who opened a vein of a person in order to save his 
life, when he had fallen in the street in a fit." 

My opinion is that the section does not require, as an élément 
of the crime which it denounces, that the prohibited matter should 
hâve been mailed in aid of the lottery, and, therefore, the aver- 
ment of that spécifie intent is unnecessary. Bish. St. Crimes, § 
360; U. S. V. Lynch, 49 Fed. 851. In the case last cited, Judge 
Eoss says: 

"The words of the statute themselves fuUy, directly, and expressly, without 
any uncertainty or ambiguity, set forth ail the éléments necessary to constl- 
tute the offense intended to be punished; and, that being so, an indictment 
that charges the offense in the language of the statute is sufficient." 

It is only where the statute does not expressly and directly set 
forth ail the éléments constituting the offense that the employ- 
ment in the indictment of the words of the statute is insufficient. 
If, however, it were conceded that the statute does impliedly re- 
quire a spécifie intent to promote a lottery, still the iudictment 
■would not be open to objection in this respect, because the papers 
therein set out show on their faces, and unquestionably, that they 
were intended to promote the enterprise to which they relate. 

3. In support of the objection that the documents set out in the 
indictment are répugnant to the allégations characterizing them, 
défendants cite the case of U. S. v. Grimm, 45 Fed. 558. The rule 
enunciated in that case cannot apply hère, and its inapplicability 
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is so clearly demonstrated in the government's brief flled in tlie 
présent case, that I quote therefrom the foUowing extract: 

"The postal eards set forth In case No. 816 are not requgnant to the allé- 
gation that they 'concern' a lottery, and the indlctment is not within the rule 
in the Grimm Case, 45 Fed. 558. The indictment in the Grimm Case was 
drawn under an act which malies it an olïense to mail any letter, etc., giving 
information where, how, or by vvhom an obscène, lewd, or lascivious picture 
may be obtained. Under that act, the letter must give information or notice. 
Ilere, however, the crime is complète it the letter, circular, etc., concerns 
a lottery. It is not necessary that the letter should, on its face, give any 
infoi-mation or notice about the lottery, or where lottery tickets, for example, 
may be purchased. It is suftlcient if the letter or circular merely concerns 
—that is, relates to,— a lottery. Now, it may well be that, if a statute makes 
it an offense to mail any letter giving certain notice, the indictment is uncer- 
tain if such letter, as set forth in hsec verba, does not on its face appear to 
give such notice or information. In such case there is an apparent repug- 
nancy between the letter and the allégation that it does in f act give such no- 
tice, and such apparent repugnancy can only be removed by a further aver- 
ment of the circumstances under which the letter was written, as by setting 
forth the letter, if any, in reply to which it was written. But the case is 
wholly différent where the offense is complète if the mail matter merely con- 
cerns the unlawful occupation. There are so many thousands of ways in 
which a letter or postal card may concern a lottery, that there is no apparent 
repugnancy between the allégation that a postal card concerns a lottery, 
and the contents of such postal card, even though such a postal card should 
merely purport to be a receipt for money paid. In the one case, the letter 
cannot give the alleged information, unless it does so upon its face, either 
when read alone by itself, or in connection with other letters with which 
it is connected; and, therefore, there Is an apparent repugnancy between 
the allégation that the letter does, in fact, give such information, and the 
letter itself, unless the lettei? does, on its face, show that it gives the alleged 
information, or the circumstances necessary thereto are set forth in con- 
junction with the letter. Whereas, a letter may 'concern' a picture or a lot- 
tery, even though it does not appear to do so upon its face, either when read 
by itself, or when read in conjunction with any other letter or letters. In the 
one case, something — viz. information — émanâtes from the letter itself. In 
the other case, nothing émanâtes from the letter itself. Its connection with 
the lottery may be wholly external. It is for this reason that the indictment 
need not show how the letter or circular concerns the lottery." 

4. The indictment does not purport to give the détails, or de- 
seribe the plan, of the alleged lottery, and, therefore, the objec- 
tion that the schéma is not a lottery, because its only élément of 
chance relates exclusively to time of payment, cannot arise on 
demurrer; but the allégation of the indictment, declaring the 
scheme to be a lottery, must, for the purposes of the demurrer, be 
taken as true. 

The demurrer is overruled. 



CODMAN et al. v. AMIA. 

(Circuit Court of Appeals, First Circuit. May 21, 1896.) 

No. 159. 

1. Patents— NovELTY — Imphovkment in Atomizehs. 

There is no patentable novelty in securing directly to the cap or stop- 
per of an atomizer a nozzle adapted to be applied to the nostrils, or In 
80 constructing the cap or stopper that its top shall form a seat for the 
nozzle. 
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3. Same. 

The Shurtleff patent, No. 447,064, for an improvement in atomizers, is 
void, as to claims 1 and 2, for want of novelty and invention. 70 Fed. 
710. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a bill by Benjamin S. Oodman and otliers against Josepli 
Araia for alleged infringement of a patent for an improvement in 
atomizers. ïhe circuit court dismissed tiie bill on the ground that 
the patent was void, as to the claims sued on, for want of patentable 
invention. 70 Fed. 710. Complainants appeal. 

James H. Lange and Odin B. Roberta, for appellants. 
Arthur v. Briesen, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

COLT, Circuit Judge. This is an appeal from the decree of the 
circuit court dismissing the bill of complaint. The suit is brought 
for infringement of letters patent No. 447,064, granted to A. M. 
Shurtleff, February 24, 1891, for an improvement in atomizers. The 
complainants rely upon claims 1 and 2. The object of the patented 
improvement is the production of an atomizer adapted to be applied 
to the nostrils. If a tube with a small orifice at its upper end 
be inserted in a vessel containing liquid, and the end of another 
tube, with a contracted opening, through wliich air can be blown, be 
placed in close proximity to the end of tlie liquid tube, a current of 
air blown through the air tube will force up the liquid through the 
liquid tube, and break it into spray. This was the early and crude 
form of atomizer. The first improvement in this old form was to 
secure the liquid tube in the cap or stopper of the vessel, and to 
attach the air tube to the liquid tube. The air tube was also pro- 
vided with an air-forcing bulb. The next improvement was to pro- 
vide the cap or stopper with a drip channel which causes the drip- 
pings of the lluids from the atomizing orifices to flow back into the 
liquid vessel. This was the feature of the Essex patent of June 27, 
1871. The Essex device was sometimes used with a nozzle pièce or 
tube intended to be placed in proximity to the atomizing orifices, to 
direct tlie spray into the mouth or other parts of the body. The 
Shurtleff patent simply describes a compact form of atomizer, which 
is better adapted for nasal purposes. The spécifie improvement 
set ont in the first claim consists in having the nozzle "secured di- 
rectly to" the "cap or stopper, and adapted to be applied in the nos- 
trils, and in open communication with the interior" of the >iai; and 
in the second claim it consists of a cap or stopper having "its top 
formed with a seat for the nozzle." An examination of the Essex 
patent of June 27, 1871, the Stanley patent of September 19, 1876, 
the Heine patent of March 1, 1881, and the German Osterwald pat- 
ent of January 22, 1886, clearly shows that there was no invention 
in thèse improvements. Without entering further into the sub- 
ject of the prior art, we are satisfled that ail the éléments of the 
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Shurtleff devîce were old, and that there was no patentable novelty 
in securing directly to tlie cap or stopper of an atomizer a nozzle 
adapted to be applied to the nostrils, or in so constructing a cap or 
stopper that its top formed a seat for the nozzle. The fact that 
this device may hâve gone into gênerai use, and may hâve displaced 
other devices previously used for the same or analogous purposes, 
might be suflScient to turn the scale in favor of patentability, if the 
question of invention were doubtful; but it is not sufflcient in this 
case, where the court is clearly satisfled that there was no inven- 
tion, in view of what was old and well known. The conclusion we 
hâve reached is that claims 1 and 2 are void for want of patentable 
novelty. The decree of the circuit court is afflrmed, with costs. 



HOUSTON, B. & W. T. RY. CO. v. STERN et al. 

(Circuit Court of Appeals, Fifth Circuit. May 5, 1896.) 

No. 448. 

1. Patents — Action fok Infrikgbmbnt — Damages. 

In an action at law for an infringement of a patent, the damages re- 
coverable are not restricted to such as are actual, but évidence may be 
given of sales to other parties, or of an established license fee as rov- 
alty. 

3. Same— Evidence— Opinion. 

In such an action, a witness cannot be permitted to give his opinion 
as to what would be the fair, reasonable value of the right to use the 
invention. 

3. Same— Market Value. 

In an action for damages for infringement of plaintifCs' patent for a 
spark arrester, the only évidence to sliow the market value of its use 
was évidence of three sales, made 10 years before the infringement 
complained of, in one of which the price did not appear, while it was 
shown that the Invention had been on the market during ail the inter- 
vening time, and that efforts had been made to sell it, but no sales were 
proved. Hdd, that the évidence was insuiHcient to establish any market 
value for the patent, and it was error to refuse to instruct the jur.v, if 
they found an infringement, to give nominal damages only. 

In Error to the Circuit Court of the United States for the East- 
ern District of Texas. 

J. A. Baker, Jr., and R. S. Lovett, for plaintifl in error. 
Presley K. Ewing and H. F. King, for défendants in error. 

Before FARDEE and McCORMICK, Circuit Judges, and SPEEE, 
District Judge. 

FARDEE, Circuit Judge. This is an action at law, brought in 
the coiu't below by the défendants in error, Stern and Campbell, 
asserting their ownership of letters patent of the United States No. 
10,093, reissued April 25, 1882, upon the application of Caspar F. 
Lochner, for an alleged new and useful improvement in spark ar- 
resters, to recover damages from the plaintiff in error, the Houston, 
East & West Texas Railway Company, for the use, without the 
license of the owners, or either of them, of said patented improve- 
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ment on 18 locomotives or engines owned and controlled by the 
said railway Company. The actual damages claimed were |900, — 
|50 for eacli locomotive. The défendant railway company made no 
contest as to the issue and reissue of the patent, the validity of the 
saine, the ownership of the plaintiffs, nor as to the actual use of 
the alleged patented improvement upon 18 locomotives; but said 
défendant claimed, in regard to such use, Ihat it had been continu- 
ons for more than 10 years next preceding the institution of the 
suit, with the knowledge, acquiescence, and permission of the plain- 
tiiîs, and vvithout any knowledge, information, or reason to believe, 
on the part of the défendant, that the same was covered by letters 
patent of the United States. The défendant in its answer further 
alleged that Edward A. Campbell, one of the plaintiffs, was the 
master mechanic employed by the défendant railway company 
from January, 1884, to January, 1894, and as such had the manage- 
ment and control of the locomotives and engines, superintended ail 
repairs and renewals of the same, and selected and purchased ail 
spark arresters and other material and supplies ; that, if the spark- 
arresting appliance in the patented improvement claimed was in 
use on the defendant's road, said Campbell had placed the same 
thereon without the knowledge of or notice to the défendant, or any 
of its officers, and thereby licensed the défendant to use the same 
upon ail its engines; that the said patented improvement was not 
in gênerai use, and the said Campbell placed the same upon the 
engines of defendant's road, and licensed défendant to use the same, 
in order to advertise it, and promote its sale; that in July, 1894, 
the gauge of the defendant's road was changed from narrow to 
standard, about which time défendant purchased 18 standard-gauge 
locomotives for use upon its said road, and, intending to continue 
the use of wood as fuel for its locomotives, directed that the 18 
standard-gauge locomotives so purchased be equipped with the 
same character of spark-arresting appliance as had been in use 
upon the narrow-gauge engines operated by défendant, which de- 
fendant subsequently learned to be the same as the invention 
claimed by the plaintiffs; that, while the said spark-arresting ap- 
pliance had proved moderately suecessful on the said narrow-gauge 
engines, the same proved whoUy insufScient on the standard-gauge, 
and were absolutely worthless; and that, as soon as jtracticable 
thereafter, and within a reasonable time, the said spark-arresting 
appliances were taken from said engines, and the use of them en- 
tirely discontinued and abandoned. On the trial several bills of 
exception were taken to the rulings of the court, and some seven 
errors hâve been assigned thereon for considération in this court. 

The flrst two are in relation to the admission of évidence on the 
question of damages. The défendant below insisted that the dam- 
ages recoverable must be actual, and that proof as to sales to other 
parties or of an established license fee as royalty was inadmissible. 
The trial judge overruled the objection, and, we think rightly, ad- 
mitted évidence of sales made and license fées coUected. The ob- 
jections made were to the sufficiency of the évidence. 

The third assignment of error is based upon the following: 
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"Thereupon plaintiffs' eonnsel asked said witness to state, if able to do so 
from his expérience as a master mechanic and macliinist, and his spécial 
knowledge of the utility and benefits of the invention in question, the fair, 
reasonable value of the right to use the same as applied to locomotives. To 
which inquiry the counsel for the défendant objected on the grounds (1) that 
the same was irrelevant; (2) that the question called for an opinion, without 
any facts as a proper basis for an opinion, and in respect to a matter about 
which an opinion was immaterial; and (3) that the opinion of the witness 
would not tend to show the actual damages for the alleged infringement,— 
which objections the court overruled, and the witness answered that such 
fair, reasonable value was, in his opinion, the sum of $50 for the life of each 
locomotive, and that he would not taiie less than such $50 therefor." 

We sxistain this assignaient on ail the grounds urged in objec- 
tion to the admissibility of the évidence. 

The fourth and âfth assignments are not well talcen. Under the 
issues and évidence, it was for the jury to décide whether the de- 
fendant had been licensed to use the patented appliances, and 
whether the défendant was charged with notice of the patent. 

The sixth and seventh assignments, covering a charge refused 
and a charge given in relation to the rule of damages, présent the 
seiious question in the case. On the trial it was shown that a 
license fee had been pàid by three différent railroad companies for 
the right to use a certain number of the improved appliances, and 
that thèse license fées had been paid more than 10 years before the 
institution of the suit, although the patent had been kept upon the 
market, and the plaintiff Campbell had traveled over the country 
for a year in the effort to sell the same. In relation to thèse sales, 
we give the évidence, as recited in the bill of exceptions : 

"That plaintiffs had sold numerous of the inventions to said railroads above 
named, always at the uniform price of $50 for each invention for the life of 
the locomotive on which placed, the invention to be made by the road, and 
that thereby they had established a market value for the invention at the 
royalty or price of $50 for the right to use the same on each locomotive; 
* * * that plaintiffs had sold, for $50 each, the pateut right to said inven- 
tion to the Gulf, Colorado & Santa Fé Railway Company, In 1882, for 27 
of its locomotives, but that thèse were comprised in one sale; that they had 
at différent times, and from time to time between 1881 and the time wlien the 
road went into the hands of a receiver in 1885, sold the patent right to such 
invention, at $50 each, to the Houston, East & West Texas Railway Com- 
pany, the whole comprising the right to use same on about a dozen locomo- 
tives; that, except their sales to said two roads, plaintiffs had made no sales 
of such patent right since witness acquired it, but that they had since then 
been continuously in the market with it, and are now holding it at the regu- 
lar price of $50 for each locomotive; that, before witness acquired his inter- 
est in the patent, some sales were made of the right to use the invention to 
the Texas & New Orléans Railway Company, but how many he did not know, 
and he did not know and had not heard of any other sales, except to that 
road, before he acquired hla interest."- 

The plaintiff, Edward A. Campbell, being duly sworn, testified 
the same, in substance, as his co-pîaintiff to the point of defendant's 
flrst exception, as shown supra. On this évidence, which was 
without conflict, and constituted the whole basis of the plaintiffs' 
right to recover beyond nominal damages, the infringement being 
eonceded, the défendant requested the court to charge the jury 
that if they found, under the instructions already given in other 
branches of the case, that the plaintiffs were entitled to recover 
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at ail, then that they could in no event recover more than nominal 
damages. This charge was refused, to wliich exception was sea- 
sonably taken. The bill of exceptions shows that the judge char- 
ged the jury, in regard to damages, as follows: 

"If the évidence in this case shows to you that the owners of the invention 
or patent right described in plaintift's pétition had made numerous sales, or 
a sutlicient nuniber of sales, of the same, or of the right to use the same, to 
establish a marliet value therefor, such market value is a license fee for the 
use of said appliances, and would be the measure of damages to which plain- 
tiffs are entitled. if you llnd in their favor. ïhe mère fact of one or two sales 
having been made might or might not be sufflcient to establish such market 
value or license fee. It would dépend upon when they were made,— the prox- 
imity of time. And in that connection you are to take into considération the 
cliaracter of the appliance, the number of sales made, the length of time the 
parties had it in charge, and, from ail the circumstances in évidence before 
you, détermine whether it was a salable article, for which a license fee had 
been established by sufflcient sales. ïhis does not mean that a license fee 
is established at a given sum merely because the owner may say, 'I will not 
take less' than such sum. That would not establish a license fee. it must 
appear that sales were made at a certain price; and if, under the circumstan- 
ces, and from ail the évidence before you, it ajipears that such sales hâve 
been made to the extent to establish a license fee at $50, and if you flnd 
against the défendant, the measure recovered would be the number of spark- 
arresters défendant used multiplied by $50. But if you flnd, from the évi- 
dence, that sales hâve not been made sufflcient to establish the market value 
of those arresters and a license fee of $.J0, you are to détermine whether or 
not the plaintifts hâve been injured by the defendant's use of the spark ar- 
rester in qflestion,— In other words, a reasonable damage that has accrued 
to the plaintifCs, If any, by such use. I do not think there is any évidence 
hère upon which I can suj^mit that phase of the case to you. It is true plain- 
tiff Campbell said he would not take any less than $50, but that is not proof 
that said sum was the market value of said appliance. It is simply the ex- 
pression of the opinion of the witness, and not the true measure at ail. The 
mère fact that the owner says that he would not take less than a certain sum 
is not the value. The question is, what could it be sold for, or would It bring 
in a market, under favorable circumstances? Consequently, if you do not 
flnd, from the évidence before you, that the invention or spark-arresting appli- 
ance in question had a market value or license fee established by sufflcient 
sales, you will flnd for the plaintifCs only nominal damages, which is one 
dollar." 

— And that exception thereto was reserved. 

In an action at law, the rule of damages for the infringement 
of letters patent has recently been declared by the suprême court 
in Coupe v. Royer, 155 U. S. 505, 15 Sup. Ct. 199, as follows: 

"At law the plaintifC is entitled to recover, as damages, compensation for 
the pecuniary loss he has sutCered from the infringement, without regard to 
the question whether the défendant lias gained or lost by his unlawful acts; 
the measure of reeovery in such cases being, not what the défendant has 
gained, but what the plaintifC has lost." 

In the same case the court held that, as the évidence did not dis- 
close any license fee or impairment of the plaintiff's market, the 
plaintiff could only recover nominal damages in case the jury found 
against the défendant on the issue of infringement. In the prés- 
ent case there was no évidence whatever of impaired market or 
other damage to the plaintiffs resulting from the infringement, out- 
side of the évidence as to three sales of the right to use as recited 
above; and the question hère is whether said sales established a 
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license fee wliicli tlie juiy could take as a basis of actual loss to tlie 
plaintiffs resulting froin tlie infringement by the défendant. 
In Rude v. Westcott, 130 U. S. 152, 1G5, 9 Snp. Ct. 463, it is said: 

"Sales of licenses, made at periods years apart, wlU not establish any rule 
on the subject and détermine the value of the patent. Like sales of ordi- 
nary goods, they must be common,— that is, of fréquent occurrence,— to estab- 
lish such a market priée for the article that it may be assumed to express, 
with référence to ail similar articles, their salable value at the place desig- 
nated. In order that a royalty may be accepted as a measure of damages 
against an infringer who is a stranger to the license establishing it, it mvist 
be paid or secured before the infringement complaiued of, it must be paid 
by such a number of persons as to indicate a gênerai acquiescence in its 
reasonableness by those who hâve occasion to use the invention, and It must 
be uniform at the places where the licenses are issued." 

In the instant case, although thi'ee sales are sworn to, the price 
in only two is given, and one of thèse was a sale made before the 
reissue of the patent. AU were more than 10 years before the in- 
fringement alleged in this case, and, during thèse 10 years, al- 
though the appliance was on the market, not a single sale or license 
fee is shown. It cannot be seriously contended that the sales re- 
ferred to established the market value of the patent. From this 
state of the case, and under the authorities above quoted, it is clear 
that the court erred in refusing to charge the jury to find nominal 
damages only, and erred in giving the instructions recited, which 
assume that there was sufflcient évidence before the jury to war- 
rant a finding that $50 was an established royalty or license fee for 
the use of the patented appliance. The judgment of the circuit 
court is reversed, and the cause is remanded, with instructions to 
award a venire facias de novo. 



THE HORACE B. PARKER. 

CHISHOLM et al. v. ABBOÏT et al. 

(Circuit Court of Appeals, First Circuit. May 22, 1896.) 

No. 140. 

Admiralty Pleading — Ambndmbnts after Décision on Appeal — Col- 
lision. 

The answer to a libel for collision averred, among other things, that 
tliere was a heavy vapor or mist, and that the night vyas very thick, 
and charged that libelauts' vessel failed to sound any fog horn. Re- 
spoudents' vessel having been held solely in fault, they appealed, and 
in the appellate court insisted, botb orally and in their brief, upon the 
allégations in question. The appellate court held that thèse allégations 
were a conclusive admission that défendants' vessel was herself bouud 
to make fog signais, and, not haviug done so, was in fault. Thereupon 
défendants appiied for leave to ameud their answer by striking out the 
allégations in question. Ueld, that there was no equity In the applica- 
tion, and the same must be denied. 

Circuit Court of Appeals — Ckrtifying Questions to Suprême Court. 
An application to certify certain questions to the suprême court for 
décision denied, even if the court lias power to certify after judgment, 
because the case présents no peculiarities rendering such action ap- 
propriate. 
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Appeal from the District Court of the United States for the Dis- 
trict of Massacliusetts. 

This was a Ubel in rem by William V. Abbott and others, owners of the 
ecliooner pilot boat D. J. Lawler, agalnst the tishlng schooner Horace B. Par- 
ker, to recover damages arlsing from a collision by which the Lawler was 
siinli and lost. The district court held the Parlcer solely in fault, and the 
claimants appealed. On January 9, 1896, this court reversed the decree, and 
remanded the cause, with directions to enter a decree dividing equally the 
damages and the costs of both courts. See 18 0. C. A. 406, 71 Fed. 9S9. In 
the answer of the Horace B. Parlier, there was an allégation "that there was 
a heavy vapor or mist at the tlme, and the niiht was very thielc"; and one 
of the charges made therein against the Lawler was that she "did not sound 
a fog hom, or use any other signal required by law under the circumstances." 
One of the grounds upon which the decree of reversai was based was that 
thèse allégations constituted a conclusive admission on the part of the Pariîer 
that the conditions were such that she herself was bound to sonnd a fog 
horn, and, having failed to do so, she was necessarily in fault. In view oi 
this admission, the court stated that it fouud It unnecessaiy to weigh the 
proofs on the question whether there was a mist which rose high enough to 
obscure the lights of the vessels respectively. 

After this court had rendered the foregoing décision, the appellants pre- 
sented a motion for leave to amend, or to apply to the court below for per- 
mission to amend, their answer, by striliing ont the allégations in respect to 
the existence of the mist and the omission of the Lawler to sound a fog horn. 
At the same tlme they also filed the foliowing pétition to certity questions of 
law to the suprême court: "John Chisholm and William H. Thomas, the 
claimants, appellants in the case above named, respectfully request the cir- 
cuit court of appeals to certlfy to the suprême court of the United States for 
its décision the foliowing questions. They request the court to certlfy the 
question: (1) Whether, when the answer of the claimants, in a cause of col- 
lision, in admiralty, contalns an allégation that there existed vapor or mist at 
the time of said collision (said allégation not being responsive to any of the 
allégations of the llbel, and not being admitted by the libelants), and charges 
that the libelants were négligent (among other acts of négligence) in that 
they did not sound a fog horn, said answer being swom to upon information 
and belicf only, and it appearing from the testimony that the claimant who so 
verified the answer had no personal knowledge of the facts so alleged, said 
allégation, or charge of the négligence of the libelants, constitutes a con- 
clusive admission of négligence on the part of the claimants, if they failed to 
eound a fog hom, although the testimony In the case négatives the existence 
of said vapor or mist. They also request the court to certify the question: 
(2) Whether, In said cause, the court of appeals having lield the vessel of 
the libelants In fault for failure to exhibit proper side lights, the vessel of the 
claimants should be condemned for one-half of the damages in said cause, 
because of the allégation and charge in the answer, above stated, although 
the testimony in the case failed to prove said allégation. They also request 
the court to certify the question: (3) Whether, under the circurastancea 
stated in question 1, above, the court of appeals is justified in refusing to ex- 
amine the évidence of the existence or nonexistence of said vapor or mist" 

Edward S. Dodge and John J. Flaherty, for appellants. 
Eugène P. Carver and Edward E. Blodgett, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge 

PEE CURIAM. With référence to the pétition for leave to ap 
ply to the district court for permission to amend, the allégation** 
sought to be amended were framed with such délibération as they 
now stand, that at the hearing of the cause in this court they were 
insisted on by the petitioners, both orallv and in their brief. There 
V. 74F.no. 5 — 41 
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is no equîty in the application. If we hâve the power, after jiidg- 
ment, to certify this case to the suprême court (Watch Co. v. Eob- 
bins, 148 U. S. 266, 13 Sup. Ct. 594), we see in it no such peculiari- 
ties as render it appropriate that we should do so. It is full time 
the litigation in this court should cease. The pétitions that leave to 
amend may be reserved, and for a certiflcate to the suprême court, 
are denied. 



THE OCEANIO. 

MARTS et al. v. THE OCEANIO. 

HATHEWAY et al. v. MARTS et al.ï 

(Circuit Court of Appeals, Flfth Circuit February 17, 189C.) 

No. 404. 

1. Bntrancb to Hakbor— Negltgbnck of Licenskd Pilot— Strandikg. 

A licensed pilot, who undertakes to take a ship, wlth sails up, through a 
channel such as that leadlng over the bar of the St. Johns river, Fia., 
should know the channel. Us depths, shoals, and the changes thereof, and 
should be charged wlth négligence If he falls to skillfullj direct the course 
of the ship, and glve proper supervision and direction to the navigation of 
the tug v?hich Is towing her. 

2. Samb — LiABîLiTT of Tcg — Proximatb Cause. 

Where a schooner enterlng a harbor In tow of a tug on long hawser, and 
wlth full sails set, was permitted by her pilot to go so near a shoal that she 
touched upon It, and lost her steerage way, so that she could net, wlth the 
ald of the tug, prevent herself from drlftlng upon a second shoal, where 
she stranded, and was lost, hdd, that the négligence of the pilot was the 
proxlmate cause of the loss, and the tug was not Uable. 

Appeal from the District Court of the United States for the 
Southern District of Florida. 

This was a libel in rem by S. B. Marts and others, owners of the 
schooner Anna T. Ebener, against the steam tug Oceanic, I. H. 
Hatheway and others, claimants, to recover damages for the loss 
of the schooner, freight, and cargo, which resulted from stranding 
while in tow of the tug. The district court found that both the 
schooner and the tug were chargeable with fault, and entered a 
decree equally diriding the damages between them. From this de- 
cree both parties hâve appealed. 

E. H. Leggett and E. F. Dunne, for Hatheway and others. 
E. P. Carver and A. W. Cockrell, Jr., for Marts and others. 

Before PAEDEE and McCOBMICK, Circuit Judges, and BOAB- 
MAN, District Judge. 

BOAEMAN, District Judge. S. B. Marts, of Baltimore, for him- 
self and others named in the libel, brought this suit in the district 
court for the Southern district of Florida against the steam tug 
Oceanic, and sets out in the libel, as follows: 

1 Rehearlng denied April 21, 1896. 
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"First. That on or about the 17th day of March, 1894, the sald schooner Anna 
T. Bbener, owned as aforesald, left the port of New York, loaded with a cargo 
of stone, for Mayport, Florlda; that said schooner was 474 tons register, 
staunch, strong, and seaworthy, well manned and equipped, and commanded 
by John L. Speelman, a compétent and experienced inaster, and so continued 
until after the facts hereinafter stated. Second. That on March 28, 1894, in 
the morning, the said schooner toolî on board a duly-licensed pilot, named 
Charles Wilson; that thereafter the said schooner engaged the tug Oceanic to 
tow her over the bar of the St. Johns river, Florlda, where she then was; that 
while the said schooner was belng towed over the bar, by reason of the im- 
proper and négligent manner in which she was belng towed by the said steam 
tug Oceanic the sald schooner struck heavily upon the ground, where, by 
reason of the improper towing of the tug, she had been allowed to drift; that 
she pounded heavily, and became so severely injured by poundiiig on the sand 
that said schooner, her cargo and freight, became a total loss. Third. That by 
reason of sald négligence on the part of the tug the sald schooner Anna T. 
Ebener, of the value of slxteen thousand dollars (.$16,000), her freight, of the 
value of eight hundred dollars ($800), and her cargo, of the estimated value of 
two thousand dollars ($2,000), became a total loss. Fourth. That the sald loss 
and damage resulting therefrom were caused wholly by the négligence of the 
said steam tug Oceanic and tliose in charge of her in improperly towing the 
vessel and allowing the said schooner to strike upon the sand bar, when, if she 
had been properly towed by sald steam tug, she would not hâve been iujured; 
that the said schooner Anna T. Ebener, and those on board of her, were wholly 
without fault." 

The claimants, I. H. Hatheway et al. in answering said libel, 
deny négligence on the part of the tug, and allège that the disaster 
resulted wholly from the fault of the schooner. The district court 
below found there was fault ou both sides, and ordered the loss to 
be divided equally. The loss was flxed at |12,800. The pleadings, 
etc., show and make up cross appeals from the decree, etc., of the 
district court. Both libelants and défendants, having appealed, 
flled assignments complaining of errors in the flndings and conclu- 
sions of the judge a quo. The évidence shown in the transcript 
makea a history more voluminous than usual, though its récitals 
are full of such conflicting statements as seem always to attend 
on discussions, whether in or out of courts, when the subject-mat- 
ter thereof relates to the historical incidents or facts illustrating 
a disaster at sea. We will not undertake to review ail the évi- 
dence shown in the transcript, but will state some of our impres- 
sions of the testimony which leads us to dififer from the view of the 
facts and from the conclusions reached thereon by the learned 
judge of the district court. We are indebted to the learned coun- 
sel on either side, who, in discussing orally the facts shown in the 
record, placed before us two large hydrographie charts showing 
the water's soundings, shoalings, depths, etc., in and near the 
channel through which the schooner was being towed. It may be 
that we were more favored than was the court below in having 
such illustrative charts before us while hearing the oral argu- 
ments. The évidence shows, substantially, that the schooner 
Ebener, sailing to Mayport, Fia., with a cargo of stone, arrived off 
the bar about a mile out from Mayport in the f orenoon of March 28, 
1894, she having taken on board a licensed pilot, employed the tug 
Oceanic to tow her over the bar. The schooner was drawing about 
15 teet of water , and entered the channel about noon, on a receding 
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tide, it having fallen about a foot or more wlien the schooner went 
aground. The wind was from the northeast, and flve or six knots. 
The pilot had told the captain, before entering the channel, that 
the ship would hâve 17^ or 18 feet water, and that it was safe to 
enter. That on entering the channel he gave the tug directions 
as to the course he wished to take. The schooner, on entering the 
channel, was practicalh- under full sail. Later, when the ship 
touched on the first shoal, the pilot ordered some of the sails down, 
and when the schooner was fast aground, at the point where she 
was lost, she had ail lower sails on except the outward jib. The 
schooner registered at 474 tons, and was sailed in the channel by 
her captain and one seaman, under the direction of the pilot. The 
tug was a large, strong, staunch steamer, with an experienced li- 
censed captain with full crew, two men at the wheel, and the cap- 
tain near by, watching the tow. The Olyde steamship sailing Une 
enters from the sea at the east end of the channel, and runs along 
the middie thereof, near to the place of the disaster, and from 
thence it runs a little south of west. The depth of the channel, 
at the entrance, for the flrst few hundred feet, along the Clyde 
line ranges from 29 at the entrance to about 17 feet near to the 
east end of the flrst shoal, and from thence on through the chan- 
nel, along said line, varies from 17 feet to about 14 feet. Thèse 
depths are the mean low-water depths. High tide adds to them 
from 3 to 5 feet. The ship was drawing about 15 feet, and with 
her sails up the principal use she had for the tug was for the tug 
to keep the tow's head in the channel up to the wind. The tug's 
hawser was about 380 feet long. At the time of the loss of the 
schooner the jetties had not been completed, and the channel for 
large sailing vessels, about 500 feet wide, was to the south side of 
the south jetty. Cliart No. 1 shows the channel and shoal depths 
on March 9, 1894, and chart No. 2 shows the same on April 2, 
1894. The flrst chart was made 19 days before, and the other chart 
5 days after, the disaster. Both charts show a "kidney-shaped 
shoal" lying near the middie of the channel, at the eastern end 
thereof, about 200 feet from the entrance of the channel, with its 
points to the south ward; its length being east and west about 325 
feet, with an average width of 100 feet. The second chart shows 
that the southern side or points of the shoal had changed their 
formation, and had extended outwardly further to the south. The 
soundings show water along the south side of the said shoal to be 
about 14 feet. The pilot says he got too close to and he "touched 
a little" on the south side of said shoal. The soundings show bet- 
ter depths on the north side than those on the south side of the 
shoal. Chart No. 2 shows that the south bank of the second shoal 
or obstruction shown in chart No. 1 had also changea by moving 
northward about 60 feet, thereby lessening to that extent the 
width of the channel. The tow came in along the Clyde line, fol- 
lowing the tug, at the end of the hawser about 380 feet; the hawser 
never having become taut until after the ship touched on the first 
shoal. The tug was running under slow bells, and kept to the 
windward, along, but a little south of, the Clyde sailing line. The 
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hawser being loose until the sMp touched on the flrst shoal, she 
could hâve sailed at 5 or 5| points of the wind, and the pilot could 
hâve chosen for himself, so far as the tug's movements were con- 
cerned, such depths along the Clyde sailing Une as he might hâve 
preferred; and she could hâve gone to the north side of said line, 
or to the north side of said shoal, if the pilot had chosen to do so. 
ïhat the schooner, while sailing to the leeward of the tug, "touched 
a little," as the pilot says, in the shallow water, on the south side 
of the first shoal, in which water she would not respond to lier 
helm, and she was pushed more or less by the sea and wind further 
to the leeward, so that within a few minutes thereafter, and within 
a few hundred feet thereof, she went upon the second shoal, and 
began to pound and thump on and over the ground where she was 
lost. Until the ship touched, she, following under full sail along 
behind the tug, had given no signal to the tug for any purpose. 
After she touched the flrst time, the pilot signaled to the tug with 
his hat or hand and voice to Iveep further to the northward. The 
tug could not hear what was said, but saw the hat or hand signal, 
and, though she was well to the northward then, she endeavored 
to keep further to the northward, where she remained until the 
ship had struclc, and was grounding, on the second shoal. That it 
then became impracticable for the tug to aid her further in her 
purpose to get her head again to the wind, or to withhold her from 
the effect of the sea and wind, which was pushing her to the lee- 
ward. From the time the tug entered the port, pulling the ship, 
until the fatal grounding on the second obstruction, only about 15 
or 20 minutes had elapsed when the ship became so hard aground 
that the tug, with the assistance of two other tugs, tried in vain 
for several hours to release her. 

The above statement of facts does not vary much from the flnd- 
ings of the court below. The material différence between our flnd- 
ings of fact and those of the court below are as to the place where 
the ship flrst struck, as to there being deeper water on the north 
than on the south of the "kidney-shaped shoal," as to the time at 
which the pilot began to signal to change the tug's direction. The 
court below, in concluding its opinion, says: 

"Had the pilot of the schooner, instead of mistaking the shoal in mid- 
channel for the windward bank, kept further to the north, and more to the 
windward, as might hâve heen done at flrst, before the schooner touched at 
ail, said touching and conséquent loss of control of the helm would hâve 
been avoided; or, had the officers of the tug been watchful in keeping close 
to the jetty, and looked out for the signais from the pilot, I am satisfled 
this disastrous effect might hâve beeu overcome. A différent and a more 
careful procédure on the part of either pilot or the tug would hâve pre- 
vented the loss, and it must be borne equally by schooner and tug," 

The court below seems to hâve been of opinion that the schooner, 
having by faulty navigation on the part of the pilot struck the 
flrst shoal, lost her steerageway, and thereafter not being able to 
recover herself, and bring her head to the wind, drifted down to 
the leeward until she struck again and became fast aground. If 
the court is correct in its conclusion that the steerageway of the 
vsssel was lost as the conséquence of bad navigation of the pilot, 
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it would appear tliat the flrst négligence in the navigation of eitlier 
craft was the négligence of the pilot, which we flnd stated in the 
suggestions of the court below. In connection with what we hâve 
just quoted, the court says the disastrous results following the loss 
of the ship's steeragevi^ay — that is, the running of the ship onto the 
second obstruction — might hâve been overcome by the tug if it 
had kept the ship more to the windward. So without, just now, 
interposing our view of the facts, it would seera that under the 
View the court below toolt of the facts showing the pilot's négli- 
gence, and the results therefrom, the proximate cause of the loss 
of the schooner inhered in and sprung out of the pilot's want of 
skill in navigation in allowing his ship to run on the first shoal, 
so that in the shallow water thereof she lost her steerageway. 

The évidence, as we give weight to the conflicting statements of 
the witnesses on either side, leads us to conclude: 

First. That the pilot, when he was about to enter the channel on a 
receding tide, misled the captain of the schooner by telling him he 
would hâve 17^ to 18 feet of water, when, in fact, there was hardly 
water enough at that time, along the south side of the flrst shoal, 
to float the schooner; that the ship, as libelants show, with full 
sail set, needed the tug only to keep the ship's head to the wind- 
ward in the channel; that ail the circumstances attending either 
vessel made it essential for the safety of the ship that the pilot 
should skillfully navigate the tow, and as well give proper supervi- 
sion and direction to the course of the tug. It is clear that a pilot, 
who undertakes to steer a ship with full sails up, through a chan- 
nel like the one in question, should know the channel, its depths, 
shoals, and the changes thereof, and should be chargea with négli- 
gence if he fails to skillfully direct the course of the ship and give 
proper supervision and direction to the navigation of the tug. tJn- 
der our view, the pilot should hâve known of the changes which, a 
few days before the disaster, had oecurred in the formation, etc., 
of the flrst shoal, and of the depths of water thereon; and in al- 
lowing the vessel to strike thereon he was guilty of the flrst faulty 
navigation and négligence that was committed by either vessel. 
And if it be true, as the libelants' évidence shows it to be, that the 
water where the ship flrst "touched a little" was so shallow, near 
the soutîi side of the flrst shoal, that the ship would not respond 
to the helm, and that she, consequently, at that place, lost her 
steerageway, it seems clear that such négligence was the proximate 
cause of the loss of the schooner. See The Energy, L. E. 3 Adm. & 
Ecc. 48; Molenbrock v. Packet Go., 16 Fed. 878; The Mosher, 4 Biss. 
274, Fed. Cas. No. 9,874. 

Second. That the pilot, before the ship touched the flrst shoal, 
could hâve sailed either to the windward or leeward of the tug, and 
could hâve gone on either side of the flrst shoal that he preferred; 
that until after the ship "touched a little," and lost her steerage- 
way in the shallow water on the south side of the said shoal, he 
had made no changes in the ship's sails and had not signaled the 
tug for any purpose; that at the time, when he was giving the said 
signal, with his hat or hand or voice, or immediately thereafter, 
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the ship had begun to thump and pound on the shoal, where she 
ûnally grounded; that the tug could not understand the voice, 
but understood the signais as directing her to keep to the wind- 
ward ; that at the time the tug was so signaled she was, as she had 
been since entering the channel, well up to the windward of the 
ship, and endeavored to obey, and did obey, as far as was practi- 
cable, the signais as the tug understood them; that when the sig- 
nais came to the tug, or immediately thereafter, the schooner had 
already struck upon the second shoal obstruction, and was being 
driven by the sea and wind further on the ground where she was 
lost. 

We are of the opinion that the pilot on the schooner, however 
skillful and experienced he may hâve been theretofore in navi- 
gating the said channel, was guilty of faulty and unskillful navi- 
gation of the schooner, and that he was negligently at fault in not 
giving such timely signais for the navigation of the tug as libelants' 
testimony shows should hâve been, and were not, timely given, as 
the ship, practically, with full sail, was entering the shallow water 
along the south side of the first obstruction. We are disposed to 
conclude that the ship, though she "touched a little," as the pilot 
says, in the shallow water of the first shoal, was not imperiled, if 
at ail, by so touching, and that she did not lose her momentum 
power f orward, and was not drifting helplessly to the leeward 
when she went upon the second shoal, but that she, having passed 
over the first shoal, was allowed by the errors of judgment or fur- 
ther faulty navigation on the part of the pilot to run upon the 
fatal shoal. Such errors of judgment or faulty navigation as we 
hâve chargea the pilot with might not, in law, amount to négli- 
gence; but out of them, whether we take our own view of the 
facts or the view which the lower court seems to hâve had of them, 
sprung the proximate cause of the loss of the ship. It is con- 
tended, on the part of the libelants, in support of tlieir cross ap- 
peals, that the tug was generally at fault, and especially was she 
at fault in not, after having entered the channel, continuously held 
herself and the ship to the windward. The case shows that the 
tug at any rate had followed and obeyed ail the directions received 
(if any intelligible signais were given to the tug) from the pilot 
up to the time when the ship was about to run upon the second ob- 
struction, when she grounded. It was the duty of the pilot not 
only to safely navigate the ship upon which he was, but to timely 
give direction and supervision to the course of the tug. On this 
point we flnd that, even though the tug may not, after entering 
the channel, hâve kept as far to the northward as was practicable, 
yet, as the pilot had failed to signal the tug, for any purpose at ail, 
after entering the channel, until after the perilous second shoal 
was about to be reached, such conduct on the part of the tug should 
be chargeable to the pilot, rather than to the officers of the tug 
herself. 

We conclude that, whatever were the contributions the tug may 
hâve made to the disaster, the fault out of which said contributions 
may hâve grown is chargeable to the pilot, and the tug is free 
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from any liability in this suit for the loss, or any part thereof, 
that was incurred by tlie libelants. Therefoi'e it is ordered that 
the decree of the district court be reversed, and that libel be dis- 
missed, at cost of libelants. 



In re MeWILLIAMS et al. 

(Circuit Court of Appeals, Second Circuit. May 27. 1896.) 

Liability of Ttjg — Loss of Tows. 

A tug whose tow of 14 coal-laden barges was brolien up, and part of 
tlie barges sunli, while proceeding up Long Island Sound for New Haven 
and intermediate ports, by reason of encountering a rough sea created by 
an ebb tide and a strong easterly wind, held liabie for the loss, for un- 
dertaking the trip at a time when the wind at New York had for 24i 
hours been strong from the northeast and north, and when a change to 
the eastward was, as shown by the évidence, to be expected at any time. 
65 Fed. 251, afflrmed. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

This was a pétition by Charles McWilliams and others, owners 
of the steam tugs Vandercook and Thomas Purcell, for limitation 
of liability in respect to such tugs, for the loss of certain coal-laden 
barges while in tow thereof. The district court found that the tugs 
were in fault, and granted the pétition for limitation of liability. 65 
Fed. 251. From this decree the petitioners appeal. 

Carpenter & Park, for appellants. 

Henry Galbraith Ward, advocate (Robinson, Biddle & Ward, 
proctors), for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. The tug Vandercook, having in tow 14 coal- 
laden boats and barges, assisted by the tug Purcell, left Hammond's 
Fiat at 6 p. m., November 9, 1893, bound up Long Island Sound 
for New Haven and intermediate ]>orts. Shortly after midnight an 
ebb tide and strong easterly wind were encountered, creating a 
rough sea, by which the tow was broken up, resulting in the loss 
by sinking of seven of the boats. The question in the case is 
whether the weather conditions were such at the commencement of 
the voyage as to justify an experienced navigator, exercising or- 
dinary prudence, and familiar with the ordinary conditions of the 
proposed voyage, to undertake the trip, in view of the qualities of 
the tugs, and the character of the tow. The prépondérance of tes- 
timony supports the conclusions reached by the district judge. The 
witnesses were examined in his présence, and, so far as the merits 
dépend upon their credibility and intelligence, we ought not to dis- 
turb his conclusions. The disaster was not caused by a storm, or 
any extraordinary périls, but was the resuit of meeting a strong 
head wind upon an ebb tide. This should hâve been anticipated, 
if the record of the weather bureau of New York, showing the 
weather conditions during the 24 hours preceding the commence- 
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ment of the voyage, is to be accepted as correct. Throughout No- 
vember 8th, while the tug had been awaiting favorable weather, the 
wind vras strong from the north or northeast. At midnight it 
veered from the northeast to north, and remained between north 
and northwest during November 9th, until the vessels put to sea. 
Ûnder those circumstances, as appears very conclusively by the tes- 
timony, a change of the wind to eastward was to be expected at any 
time. " The change did not occur as soon as was to be expected, but 
it did occur when the tow was at a place where a harbor could not 
be made before the pounding seas were fatal. The judgment of the 
district court is afûrmed, with costs. 



SANDERS V. MUNSON. 
(Circuit Court of Appeals, Second Circuit. May 27, 189G.) 

1. Construction op Charter Paktt — Tjme op Delivery. 

A steamstiip at New Yorls was chartered, through shipbroliers, for use 
in the fruit trade. ïlie brokers fully understood that the charterer in- 
sisted on her delivery at Santa Marta by April 15th; and by the charter 
party executed by them, as agents for both parties, the owner agreed 
to let, and the charterer to hire, the steamer "from the time of delivery 
at Santa Marta, about April lOth, for a period of four months." Held. 
that the use of the word "about" did not make time immaterial, but 
that it was inserted to allow for contingentes of navigation whicli 
migbt protract the voyage, and that the steamer was to leave New Yorli 
in time to reach Santa Marta, ordinarily by April lOth. 61 Fed. 504, 
affirmed. 

2. Same— Failure to Dei-iver — PROcnuiNo Substitcte. 

The charterer, having learned that the steamer could not be repaired 
in time for delivery In season, notified the owner that he would not ac- 
cept a later delivery, and should insist on a claim for damages. Helct, 
that it thereupon became the owner's duty to flnd a fit substitute, and, 
having failed therein, the charterer hlmself was entitled to procure the 
most suitable substitute practieable under the circumstances, and re- 
cover of the owner any additional hire that he neeessarily paid. 

8. CONSTEUCTION OP CONTHACTS — INTERPRETATION BY PARTIES. 

Ambiguities in the ternis of a eontract are often dispelled by the con- 
struction placed upon them by the parties themselves before any con- 
troversy arose, and the courts frequently give effect to this construc- 
tion, and adopt the meaning which the parties hâve assumed to be cor- 
rect. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

William W. Goodrich (John A. Deady and Henry W. Goodrich, 
of counsel), for appellant. 

Everett P. Wheeler (^Tieeler & Cortis, proctors, Everett P. 
Wheeler and Harold G. Cortis, advocates), for appellee. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

PEE CURIAM. This is an appeal from a decree awarding the 
appellee damages for the breach of a charter party entered into 
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between him and tlie appellant, bearing date March 3, 1893. The 
charter party was effected at New York City by Hurlbut & Co., who 
were acting as agents for both parties. They were instructed by 
the appellee to endeavor to procure him a steamship for employ- 
ment in the fruit trade between Santa Marta, West Indies, and 
New Orléans, and were informed by him that he should want the 
steamship delivered at Santa Marta* by the 15th day of April. The 
steamship Alert, of which the appellant had the control, was at the 
port of New York, undergoing repairs ; and it was supposed that her 
repairs would be completed so that she could be ready for a voyage 
in time to answer the purposes of the appellee. She was represented 
to be of a speed averaging 10 knots an hour. She was offered to 
the appellee by Hurlbut & Co., and he, with some reluctance, con- 
sented to take her, and notifled Hurlbut & Co., that if it was im- 
possible to obtain a larger suitable steamship he would take her, 
delivery to be made at Santa Marta April lOth to 15th. The char- 
ter party was thereupon execufed. By its terms the owner agreed 
to let, and the charterer to hire, the steamship "from the time of 
delîvery at Santa Marta, about April lOth, for a period of four 
months," with an option for two months longer, at a compensation 
for the vessel and her offlcers and crew of £510 per month. About 
the Ist of April the appellee ascertained that the Alert could not 
be repaired in time to leave New York before April 19th, in which 
event she could not be delivered to him at Santa Marta before 
April 27th. He thereupon notifled the appellant that he consid- 
ered himself at liberty to fill her charter with another steamship, 
and should look to him for any différence in hire. The appellant, 
recognizing the fact that the Alert could not be delivered at the 
time mentioned, suggested to Hurlbut & Co. that he would place 
another steamship, the Bergenseren, at the disposai of the ap- 
pellee, to take the place of the Alert for a single voyage, or until 
the latter should be ready to begin f ulfllling the charter. The ap- 
pellee declined to accept the Bergenseren, insisting that she was 
too slow and too small. Varions suggestions about substituting 
some of the other vessels of the appellant in place of the Alert were 
made, some by Hurlbut & Co. and some by the appellee; but, as 
greater hire would hâve been exacted for thèse vessels, nothing 
came of the suggestions. April 4th the appellee chartered the 
steamship Claribel, a vessel of considerably larger cargo capacity, 
at a hire of £600 per month. The district court adjudged that there 
had been a breach of the charter party, and awarded damages in 
the sum of $5,863, being the additional expense of employing the 
Claribel for the term of the charter of the Alert. 

The only questions upon this appeal are whether there was a 
breach of thé 'charter party, and whether the appellee was justified 
in chartering the Claribel. It is conceded in the argument at the 
bar for the appellant that the recovery was not erroneous unless 
one or both of thèse questions ought to be resolved in his favor. 
Inasmuch as it was perfectly understood by Hurlbut & Ce, while 
negotiations for the charter were pending, that the appellee in- 
sisted upon the delivery of the Alert to him at Santa Marta not 
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later than April 15th, but was willing to accept delivery as early 
as April lOth, and the parties knew that some contingencies of 
navigation might occur to protract her voyage from New York there 
beyond the usual time required, we are unable to doubt that the 
words "about April lOth" were inserted in the charter to allow a 
niargin for such contingencies, and express the intention of the 
parties that she should be delivered about the lOtli, but, in any 
event, by the 15th, and in that behalf should leave Nevs' York in 
time to reach Santa Marta ordinarily by April lOth. Ambiguities 
in the terms of a contract are often dispelled by the construction 
which the parties themselves hâve placed upon the terms before 
controversy has arisen, and courts frequently give efîect to this 
construction, and adopt the meaning which the parties hâve as- 
sumed to be correct. When it was found that the Alert would not 
be repaired in time to sail and reach Santa Marta by April 15th, it 
was assunied by ail concerned that she could not be delivered con- 
formably to the contract. Obviously, there was no misconception 
of the meaning of the récital. As was remarked in the opinion of 
the district judge, the preliminary correspondence, and the nature 
of the employment for which the steamship was chartered, sufifl- 
ciently dénote that the time of the delivery of the steamship was an 
essential condition of the contract. He observed : 

"AU the con-espondence shows that It was eo regarded from the flrst. The 
fruit season Is short; the cargo perishable. Previous arrangements must 
necessarily be made, and were made, for the bananas at Santa Marta. The 
vessel was to run In a line, and make semlmonthly trlps. The proper care of a 
fruit cargo does not permit any material delay in startlng on the voyage at 
the expected time. The use of the word 'about' does not signify that time 
was hère immaterial, but only that the précise day named was not warranted, 
and that allowance was to be made for accidents of the seas in going to Santa 
Marta. It did not absolve the vessel from the duty to leave the port of de- 
parture at a time sufficient, in the ordinary course of navigation, to reach the 
port of delivery at the date named." 

In thèse observations we fully concur. The récital in the con- 
tract was in the nature of a warranty, or condition précèdent, and 
a breach of the promise to deliver the vessel at the time speciâed 
entitled the appellee to indemnity commensurate with the loss nat- 
urally accruing. Filley v. Pope, 115 U. S. 213, 6 Sup. Ct. 19. The 
appellee was entitled to a vessel such as he liad contracted for, for 
the whole period of the charter. Nothing less would fully secure him 
the advantages of his bargain. The différence between the charter 
hire and the reasonable cost of procuring such a vessel fumishes the 
most direct and obvious measure of damages. If by the exercise 
of reasonable diligence the appellee could hâve procured another 
vessel in size, speed, and gênerai qualifies like the Alert, at a rea- 
sonable hire, for the term of the charter, it would hâve been his 
duty to do so, because the party injured by the breach of the con- 
tract cannot recover damages which anse by reason of his own in- 
activity or imprudence, and are not the necessary and natural con- 
séquences of the default of the other party. As soon as the ap- 
pellee found that the Alert could not be delivered in season, he 
notifled the appellant that he would not accept a later delivery, 
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and should insist upon a claim for damages. It theu became in- 
cumbent upon the appellant, if he desired to relieve himself from 
a more serions and uncertain responsibility, to furnish the appellee 
with another vessel, a fit substitute for the Alert, until such time 
as the Alert would he available. This he did not do, probably be- 
cause no vessel, except a larger and more expensive one, was ob- 
tainable. He did not make any formai tender of the Bergenseren, 
and it is improbable that he would not hâve done so, and insisted 
upon her acceptance in lieu of the Alert, if he had not recognized 
the validity of the objections made by the appellee. The proofs 
leave it quite uncertain whether the Bergenseren could hâve been 
delivered seasonably to the appellee at Santa Marta. If she could 
hâve been, the appellee was under no obligation to accept a slower 
and smaller vessel than the Alert had been represented to be. 

The circumstance that the appellee eagerly caught at the op- 
portunity of rejecting the Alert, and was anxious to obtain a larger 
vessel, suggests doubt as to the propriety and good faith of his 
conduct in chartering the Claribel. But, after a careful scrutiny 
of the transaction, we conclude that she was the most suitable sub- 
stitute, ail things considered, which it was practicable for him to 
secure. The time was short, and the range of sélection limited ; and 
it hardly lies with the appellant, who was responsible for the situa- 
tion, and understood its exigencies, and who ought to hâve actively 
interested himself in procuring a vessel to fulfill the charter, to 
insist, without proving, that the appellee could hâve found one upon 
better terms. Inasmuch, however, as the appellee obtained the use 
of a vessel which was better adapted to his purposes than the Alert, 
and which he would undoubtedly hâve been willing to hire origi- 
nally at a higher price, we should hâve been better satisfied if he had 
not been allowed interest upon the différence of cost. It is quite 
immaterial that, as it turned out, the conditions of the fruit trade 
were such that he did not require as large a vessel as he supposed 
he would, and that one smaller even than the Alert would hâve an- 
swered his purposes. But no exceptions were taken by the appel- 
lant to the allowance of interest by the commissioner, and the only 
assignment of error in respect to damages is that the court failed 
to avvard nominal damages only. 

The appellant seems to hâve had good reason to suppose, when 
lie signed the charter, that the Alert would be ready for delivery 
to the appellee at the appointed time, and apparently he bas been 
the victim of misplaced confidence in Hurlbut & Co., or of some one 
else who had supervision of her repairs. The case is a hard one 
for him, but we hâve been unable to flnd any good reason for re- 
jecting the conclusions of fact reached by the experienced commis- 
sioner who heard the case upon the question of damages, and which 
were approved by the district judge. 

The decree is affirmed, with costs, but without interest 
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CUNNINGHAM v. PAXSON et al. 

(Circuit Court of Appeals, First Circuit. May 28, 1896.) 

No. 147. 

1. COLLISIOÎJ — SOPEEVISING InSPECTOKS' RuLES — WhBRB APPLICABLE. 

Vessels navigatlng in the lower harbor of Boston, inside of the Une 
drawn ti-om Lovell's Island to Deer Island, are subject to the régula- 
tions of Rev. St. § 4233, and the rules of the supervising inspectors. 
The Ludvig Holberg, 15 Sup. Ct. 477, 157 U. S. 67, and The Delaware, 
16 Sup. Ct. 516, 161 U. S. 459, applied. 

2. SaME — TCG AND TOW WITH STEAMER-— [kSUPFICIEKT LoOKOUT. 

A tug, with a tow lashed to her side, held solely in fault, on her own 
theory of the collision, for having no otlier lookout than the captain of the 
tug, who was at the same time also engaged in other duties, so that the ap- 
proaching steamer was not seen until too late to avoid collision. 

Appeal from tlie District Court of tlie United States for tlie Dis- 
trict of Massachusetts. 

This was a libel by Milford T. Cuimingliam, managing part owner 
of tlie tug Bessie B., against the steamship Williamsport, to recover 
damages resulting from a collision. ïhe district court dismissed 
the libel, and the libelant appealed. 

Charles T. Russell, for appellant. 

Robert M. Morse and William H. Richardson, for appellees. 

Before COLT and PUT:NAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. We are of the opinion that we should 
affirm the decree of the district court in this case. The collision was 
between the steamer Williamsport, bound in, and the tug Bessie B., 
lashed to the starboard side of her tow, the schooner Carrie E. Phil- 
lips, boùnd ont, and it occurred in the lower harbor of Boston, inside 
of the line drawn from Lovell's Island to Decr Island, and therefore 
was undoubtedly subject to the régulations found in section 4233, 
Rev. St, and in the rules of the Supervising Inspectors. The Lud- 
vig Holberg, 157 U. S. 60, 70, 15 Sup. Ct. 477; The Delaware, 161 U. S. 
459, 463, 16 Sup. Ct. 516. It took place October 13, 1893, about half 
past 7 o'clock in the evening, near the point of junction between the 
sailing course up the Narrows and the main course through Presi- 
dent's Roads. The sun set at 23 minutes past 5 o'clock. 

It is said, on behalf of the tug Bessie B., that the weather was 
clear and moderate. The W^illiamsport sajs that the night was very 
dark and a "little mite misty," but that there was no trouble in see- 
ing vessels' lights. The tug claims that she intended to go through 
the Sound; and, as the wind was from the southerly, if the tug and 
the schooner in tow were on the main course through Président' s 
Roads, or had gone to port in order to take a course through the 
Sound, the wind would hâve carried the schooner's sails, which were 
set, to her port, and hâve uncovered to the Williamsport the lights 
of the Bessie B. If, however, the schooner had swung towards a 
course through the Narrows, the sails and hull of the schooner might 
hâve concealed the lights of the tug. The Williamsport was heavily 
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laden with coal, and was a slow vessel, some eight or nine knots. 
The tug claims that she (the tùg) was proceeding at a speed of about 
four and one-half knots; but the tide was with her, and the time 
given by her master, Capt. Marcial, shows that she made the dis- 
tance of about eight miles from T Wharf to Nixej^'s Mate in an hour 
and ten minutes, so she was probably running over the ground at 
least as fast as the Williamsport. 

According to the story of the tug, she flrst sighted ail the lights of 
the Williamsport coming up the Narrows, two points, or two and 
one-half, on the tug's starboard bow. On this theory, she was 
bound to give the Williamsport her course, and keep out of her way, 
and the burden would hâve been on the Bessie B. to show that she 
did this. On the otlier hand, the Williamsport maintains that she 
flrst saw only one red and one green light, presumably the lights of 
the schooner, about two points on the Williamsport's port bow, and 
her master so testifles. She claims that the hull and sails of the 
schooner concealed the lights of the tug, so that she supposed she 
was meeting only a sailing vessel, and therefore slowed down until 
she believed herself clear of lier. The proofs in behalf of the Wil- 
liamsport sustain this proposition, and are fair on their face. If 
the position of the tug and tow, when flrst sighted, was as claimed 
by the Williamsport, they were off their course through Broad 
Sound; and the case is directly at issue on this point. On the the- 
ory of the tug, she must hâve been on the jwint of crossing the course 
of the Williamsport when she flrst sighted her; so that, if she sighted 
her seasonably, the tug, with the speed at wliich she was evidently 
running, ought to hâve been well clear of the Williamsport before 
she came up. On the theory of the Williamsport, the Williamsport 
uiust, in like manner, hâve been crossing the course of the tug and 
tow, to their port, and would quickly hâve gone clear of them. Her 
proofs support this, because they are to the effect that, soon after 
sighting the green and red lights, she saw only a red light, indicat- 
ing that she had thus crossed to their jwrt. 

The tug claims that, on sighting the Williamsport, she gave the in- 
spectors' signais of two whistles, intending to pass out through the 
Sound, and the Williamsport responded with two whistles, and that 
then the tug put her wheel to starboard, and thereupon swung to 
port about three points. She charges the Williamsport with failing to 
starboard promptly after giving two whistles, with going at a high 
rate of speed, and with neglecting to stop and reverse. The Wil- 
liamsport admits that the tug gave two whistles, and that she re- 
sponded to them; but she claims that they were given immediately 
before the collision, so that, in effect, the tug eut across the bow of 
the Williamsport too late for the latter to avoid a collision, and 
that she responded with two signais, and put her port hard to star- 
board, as the only thing of use in the emergency. The testimony of 
Oapt. Caton, of the schooner, who was then at her wheel, seems to 
sustain the position of the Williamsport, and indicates that, when 
the tug's whistles were sounded, it was impossible to avoid the col- 
lision. At least, it appears, by his évidence, that he immediately 
ran forward to save his life. Reading the whole of his testimony 
on this point shows that he was compelled to act very hurriedly, and, 
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in fact, it probably took longer to state the facts than to act them. 

The real question in tliis case turns upon the courses of the ves- 
sels when they were ârst sighted. Was the tug holding her course 
for the Sound, as she claims? If yes, the Williamsport should hâve 
seen the lights of both the schooner and the tug, ail of which, it is 
admitted, were burning. If, on the other hand, she was oflE her 
course, which is the only theory which can excuse the Williamsport, 
the case directly contravenes the testimony of her witnesses. This 
question is presumably one of lookouts. The tug claims that she 
had two men on the lookout, but the testimony of Capt. Caton, of the 
schooner, is that he was at the wheel, and did not know where bis 
men were. The claim is, in effect, contradicted by Capt. Marcial of 
the tug, who was forward at the bow of the schooner, and states 
that he was the only man on the lookout. He was giving orders to 
the man at the wheel of the tug, and Avas variously engaged, as stated 
in the opinion of the district court. On the other hand, the évidence 
touching the diligence and watchfulness aboard the Williamsport 
is quite consistent and satisfactoi-y, though, applying The Oregon, 
158 U. S. 186, 15 Sup. Ct. 804, neither vessel had the lookouts required 
under the circumstances. If this case were doser than it is, and the 
Bessie B. was not, in efïect, condemned by her own proofs, the de- 
flciency on the part of the W^illiamsport in this respect would put 
her in jeopardy. 

It is further stated, anew, in The Oregon, that a fault of this char- 
acter is not of importance, unless shown or presumed to hâve contrib- 
uted to the collision; and the Bessie B.'s own proofs seem to convict 
her. On her own showing, the Williamsport, when first sighted, was 
two points to two points and a half on her starboard bow, and showed 
both lights, as we hâve already stated. It is évident that, on this 
theoiy, the tug would speedily hâve gone clear. lier proofs also 
show that, after the exchange of whistles, the Williamsport, from 
showing both green and red lights, showed until the collision only 
her green light. It will also be remembered that the tug had star- 
boarded, as she says, and gwung to port three points before the col- 
lision. Now, starting on the theory of the tug, with the tug on the 
point of clearing the course of the Williamsport by running to tlie 
Williamsport'a starboard, and both vessels then swinging to port, it 
seems impossible for this collision to hâve occurred, unless on the hy- 
pothesis that, when the schooner first sighted the Williamsport, the 
vessels were in close contact. This hypothesis, however, would, if ac- 
cepted, so far impugn the lookout of the tug and schooner as to 
destroy their case. The probability is that the efficient cause which 
led up to the circumstances of the collision was the omission on the 
part of the tug and tow to maintain, as required by maritime usages, 
and uniform judicial décisions, at a proper station, even one suitable 
person charged with the sole duty of lookout. However this may be, 
we are unable to sustain, in any aspect of the proofs on behalf of 
the Bessie B., her theory of the maneuvers of the vessels concerned, 
and we are of the opinion that she bas failed to maintain the burden 
of holding the Williamsport in fault. 

The decree of the district court is aflirmed, with costa. 
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WALTEKS et al. v. WESTERN & A. R. CO. et al. 

McLENDON V. STAHJLMAN. 

(Circuit Court of Appeals, Eifth Circuit. May 5, 1896.; 

No. 457. 

Appeal from the Circuit Court of the United States for the Northern Dis- 
trict of Georgla. 

ïhis was a suit by William T. Walters and others agalnst the Western 
& Atlantic Railroad Company and others. J. S. McLendon filed an Inter- 
vening pétition, asking the allowance of a claim agalnst the assets of the 
corporation, whlch pétition was referred to a spécial master. On the coming 
in of the master's report, an order was taken directlng the payment of $80 to 
McLendon. 69 Fed. 679. From thls order he appeals. 

W. L. Albert and John L. Hopklns, for appellants. 
J. OarroU Payne, for appellees. 

Before FARDEE and McCOKMlUK, Circuit Judges, and SPEER, District 
.ludge. 

PBR OURIAM. The judge of the circuit court gare elaborate reasons for hls 
ilecree. Without affirming his reasons in toto, we are satlstled that the decree 
appealed from Is correct, on the ground that, at the date of the garnishment 
of the Western & Atlantic Railroad Company on the judgment agalnst Perlno 
Brown, the said railroad Company is not shown to hâve been indebted to said 
Brown beyond the smn ot $80, which sum, by the decree, Is awarded to the 
Intervener. Decree afllrmed. 



THE ICB KING. 

In re KNICKERBOOKER STEAM TOWAGE CO. 

(Circuit Court of Appeals, Second Circuit. April 7, 1896.) 

No. 137. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This was a libel by James McCaldin and Joseph McCaldin against 
the steam tug Ice King to recover damages sufEered by the steam 
tug McCaldin Brothers in a collision between the two boats. The 
Knickerbocker Steam Towage Company, as owner of the Ice King, 
filed a pétition for limitation of liability. Limitation allowed, and 
decree for libelant for one-half the damages. 52 Fed. 894. The 
claimant of the Ice King appealed from so much of the decree as 
adjudged the Ice King at fault in the collision. The owners of the 
McCaldin Brothers also appealed. 

McCarthy & Berier, for petitioner appellant. 

Oarpenter & Park, for appellants James and Joseph McCaldin. 

Chas. M. Stafford, for appellees. 

Before WALL ACE, LACOMBE, and SHIPMAN. Circuit Judges. 
Decree afifirmed on opinion of district judge, without costs. 
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HUNT et al. v. HOWES et aL 

(Carcult Court o( Appeals, Fifth Circuit. April 14, 1800.) 

No. 406. 

Pbactice on Appeal — DiSMissAL FOR Want ot JnRiaiiTCTTON— Costs. 

Plaintiffs brought an action in the United States circuit court, whose 
jurisdiction of the case rested wholly upon diverse citizcnship. allegiug 
In their coinplaint ttiat ttiey were résidents of the state of Montana, but 
failing to alleî,'e that they were citizens tliereof. The défendants an- 
swered. There was a protracted trial of the case, resulting in a verdict 
and judgment for the plaintiffs. The défendants moved for a new trial, 
npon numerous grounds. This motion was denied. The défendants then 
presented voluminous bills of exceptions, sued out a writ of en-or, and 
presented numerous assignments of errer. At no stage of the proceed- 
ings, until the hearing in the circuit court of appeals, did the défendants 
suggest the defect in the allégations of citizenship, nor the want of juris- 
diction; but, upou such hearing, they moved to dlsmlss the writ of error, 
and remand the cause, with instructions to dismiss it, for vfant of juris- 
diction. It clearly appeared from the record, though not by direct aver- 
ment, that the necessaiy diversity of citizenship exlsted. Held that, 
as the court was without jurisdiction, because of the détective averment, 
the cause would be remanded for approprlate action by the circuit court, 
which might, in its discrétion, permit an amendment; but, as the writ of 
error was superfluous, the costs thereof would be taxed against the de- 
fendants. Boarman, District Judge, dissentiug. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

This was an action by Howes & Strevell against T. C. Hunt and 
others. There were verdict and judgment for plaintiffs. Défend- 
ants' motion for new trial was overruled, whereupon they bring 
their writ of error. 

W. H. Webster, for plaintiffs in error. 
Geo. H. Noyés, for défendants in error. 

Before McCORMICK, Circuit Judge, and BOAEMAN and SPEER, 
District Judges. 

SPEER, District Judge. The plaintiffs, Howes & Strevell, aver- 
rîng themselves to be résidents of Mlles City, in the county of Custer, 
tn the state of Montana, sued the défendants, who, it appears, are 
cltizens of the Northern district of Texas. On the trial, verdict and 
judgment were rendered in behalf of the plaintiffs. Motion for new 
trial was made by the défendants, which was overruled, and the 
cause was brought hère by writ of error. 

When called for disposition, counsel for plaintiffs in error moved 
to dlsmlss the writ of error, and to remand the case, with instructions 
to the circuit court to dismiss it, because the record wholly failed 
to disclose the proper diversity of citizenship necessary to confer ju- 
risdiction upon the circuit court or upon this court. It is well set- 
tled that the necessary diversity of citizenship must appear In the 
record in order to glve jurisdiction to a court of the United States, 
where such diversity is relied upon for that purpose. Railway Co. 
v. Swan, 111 U. S. 379, 4 Sup. Ct. 510; Insurance Co. v. Rhoads, 119 
U. S. 237, 7 Sup. Ct. 193. In the latter case, which was an action 
v.74F.no.G — 42 
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in tlie circuit court of the United States by an administrator against 
an insurance company, although it appeared that the intestate was 
a citizen of the state in wliicli tlie action was brouglit, and that let- 
ters of administration were granted the plaintiff in that state, and 
that the défendant was a citizen of another state, but where there 
was a failure to allège the citizenship of the administrator himself, 
it was held that the circuit court did not hâve jurisdiction, and that 
the absent averment could not be supplied by an amendment offered 
in the suprême court. It was further held, however, that the court 
below, after the case had been remanded, might, in its discrétion, 
allow the amendment to be made. "The jurisdiction must positive- 
ly appear. It is not enough that it may be inferred argumentative- 
ly." Brownev. Keene, 8 Pet. 112; Robertson v. Cease, 97 U. S. 646. 
And therefore a statement that the plaintiff is a résident of a state 
other than that of the défendant will not suffi ce. 

Notwithstanding the absence of jurisdiction, because of the dé- 
tective averments above specifled, we hâve, as an inhérent power of 
an appellate court, jurisdiction to dismiss the writ of error, and re- 
mand the cause for the appropriate action of the circuit court; and, 
upon the motion of the plaintiiïs in errer, it will be so ordered. 

This brings us to an important considération, presented by the 
motion of the défendants in error, viz. that the costs of the appeal 
should be taxed on the plaintiffs in error. In support of this motion, 
several important suggestions are presented for the considération of 
the court. It ie sufflciently made to appear from the record that 
the défendants réside in the state of Texas. It is otherwise évi- 
dent that the assignors or original payées of one of the bonds upon 
wiiich the action was based were, in fact, citizens of the state of 
Montana. The résidence and the place of business of thèse plain- 
tiffs were for a long time in Custer county, in the latter state. This 
was well known to the défendants in the circuit court, who are the 
plaintiffs in error hère. Further, the cause was closely contested 
before the court and jury; and when, after an arduous and pro- 
tracted trial, verdict and judgment for a large amount were rendered 
for the plaintiffs, a motion for new trial was made, and 13 distinct 
grounds were indicated as reasons why the verdict should be set 
aside, and a new trial granted. Thèse were ail overruled. Then the 
défendants presented to the trial judge 11 bills of exceptions, volu- 
minous enough to compass 42 pages of the printed record. In ail of 
this défensive literature no intimation was given, either to the court 
or to the plaintiffs, that the fatal want of jurisdiction appeared. No 
motion in arrest of judgment was made. But this was not ail. 
The défendants in the circuit court, in framing their application for 
writ of error and supersedeas, presented 16 assignments of error, 
covering 8 additional pages of the printed record before us ; and still 
no opportunity was oiïered the plaintiffs to retrieve their inadver- 
tence, or to the court to take the appropriate order. But it is said 
that it is no part of the défendants' business to make ont the plain- 
tiffs' case. It is certain, however, that it was the business of the de- 
fendants' counsel to deal openly and fairly with the court. The day 
for brilliant strategical displays in judicial trials has departed. Nor 
is a court of the United States a congenial spot for surprisals and 
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ambuscades. The défendants even now refrain from suggesting that 
they did not discover this defect while the cause was pending, and 
yet it is not to be questioned that the citizenship of the plaintiffs, if 
properly averred, would hâve supported the jurisdiction. Now, 
whatever différence of opinion there may be as to the obligation of 
the défendants to make plaintiffs aware of the technical, but fatal, 
oversight, the noblesse of the robe — indeed, the moral and légal ob- 
ligation of frankness and faimess to the court — required that learned 
counsel should not put the judge himself on trial for error before 
this court without disclosing to him the attack they would make; 
and yet no exception for want of jurisdiction in the court below was 
incorporated in the numerous assignments of error, and for the flrst 
time is this objection made when the cause is sounded for argument 
before this court. 

It is settled that, when a decree or judgment of the circuit court 
is reversed for want of jurisdiction in this court, we make such or- 
der in respect to the costs as justice and right may seem to re- 
quire. Eailway Co. r. Swan, supra; Hancock v. Holbrook, 112 U. 
S. 229, 5 Sup. et. 115; Peper v. Fordyce, 119 U. S. 469, 7 Sup. Ct 
287. The courts of the United States are courts of limited juris- 
diction. The judges of thèse courts, in the proper performance of 
their duty, carefully refrain from entertaining a cause, unless the 
jurisdiction afifirmatively appears. Whenever it appears in a case in 
thèse courts that jurisdiction does not exist, the court will, on its 
own motion, raise the question, and dismiss the cause. This, in 
numerous cases, has been held to be the duty of the court; and 
counsel, who are, or ought to be, aware of a palpable absence of 
jurisdiction, may not sit by during the trial of the cause, and, after 
ail the proceedings in the latter court hâve been completed, then 
présent their bill of exceptions, and bring the cause on a writ of 
error to this court, without incurring the conséquences of the use- 
less and expensive performance. The objection to the want of ju- 
risdiction should hâve been made in limine, and, if not presented 
then, it would hâve been compétent and proper after verdict for the 
défendants to hâve made a motion in arrest of judgment. They did 
not choose to do so, but themselves brought to this court the record, 
which, at a glance, we are compelled to remand. It cannot be ques- 
tioned that if the learned judge of the court below had been in- 
formed at any stage of the proceedings before him that the plaintiffs 
merely alleged that they were résidents, and failed to allège that 
they were citizens, of another state than that of which the défend- 
ants were citizens, he would hâve declined to hear the cause. The 
proceedings by writ of error were therefore superfluous, and order 
will be taken that plaintiffs in error, who instituted them, should 
pay the costs therefor. 

On Pétition for Rehearing. 
(June 9, 1S96.) 

The application îs stated in the pétition for rehearing as follows: 

"The pétition of T. 0. Hunt, E. F. Olden, G. G. High, J. L. Tindall, E. B. 
Estes, and Jack Hittson, plaintiffs in error In the above-entltled cause, respect- 
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fuUy représenta: That your petitioners pray for a rehearing ta said cause, 
and for grounds of said reheartag asslgn the following, to wit: 

"(1) The court erred In dismissing the writ of error herein, and that portion 
of the decree entered in this cause dismissing the said writ of error is abso- 
lutely contradictory to the remainder of the decree, which remands the cause 
to the circuit court 'with instructions to set aside the judgment and verdict, 
and to dismiss the cause in that court unless jurisdiction is hereafter made 
to appear by appropriate pleadings.' Thls decree distinctly flnds error, and 
distinctly sets aside the judgment and verdict. It is impossible at the same 
time to dlsmlss the writ and reverse the case. We respectfully submlt that 
the court has m this matter drifted Into an error, and that the proper order 
to be rendered is to reverse the case, and remand it, with instructions. This 
is the flxed jurisprudence of this court. See Railway Co. v. Rogers, 13 U. S. 
App. 554, at top, 6 C. 0. A. 403, 57 Fed. 378. And it is also the flxed jurispru- 
dence of the suprême court of the United States. Denny v. Piroul, 141 U. S. 
121, 11 Sup. et. 966; Peper v. B^ordyce, 119 U. S. 472, 7 Sup. Ct. 287. 

"(2) The court erred in condemning plaintifCs in error for costs herein when 
the errors in pleading were those of défendants in error alone, and not of 
plaintiffs In error. 

"Wherefore petitioners pray that your honors will grant a rehearing herein, 
and upon such rehearing modify your former decree, and render a decree 
reversing and remanding this cause, with instructions to the circuit court to 
dismiss the suit unless by proper amendment the jurisdiction of the circuit 
court is made to appear of record, and that défendants in error be mulcted 
in costs. And petitioners pray for ail further and gênerai relief." 

The application for rehearing not only présents the ground upon 
■which the plaintiffs insist that the court has erred, but also the 
authorities in view of which a reconsideration of its action is re- 
quested of the court. 

With regard to the flrst ground, which is to the effect that it 
was erroneous to dismiss the writ of error and remand the cause, 
we may remark that it is not necessary to discuss the extrême 
view on this subject adopted by counsel for the application, for 
the reason that, before the pétition for rehearing had received the 
attention of the members of the court, it was determined to so 
change the judgment and mandate as to make it conform to the 
opinion iiled in the cause, and that opinion announced that the 
writ of error was superfluous. The opinion elsewhere stated that 
the objection to the waht of jurisdiction should hâve been made in 
limine, and if not presented there it would hâve been compétent 
and proper, after verdict, for the défendants to hâve made a motion 
in arrest of judgment. They did not choose to do so, but them- 
selves brought to this court the record which, at a glance, we are 
compelled to remand. It follows, therefore, that it was the purpose 
of the court to remand the cause with instructions, and we ûow 
correct the technical inadvertence of the mandate to the effect 
that the writ of error should be dismissed. 

With regard to the second ground of application for rehearing, 
namely, that "the court erred in condemning the plaintiffs in er- 
ror for costs herein when the errors herein were those of défend- 
ants in error alone, and not those of plaintiffs in error," we hâve 
not been able to concur in the proposition of the learned counsel. 
In the flrst place, we are obliged to point out the fact that neithe^ 
in the opinion of the court nor in the original judgment were tht> 
plaintiffs in error mulcted with the costs generally in the lower 
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court. The penalty imposed on the parties who brought to tliis 
court a record which, with absolute facility, might hâve been dis- 
posed of in the circuit court, is uot so severe as learned counsel 
opine. This is easily gathered from the opinion on file. The lan- 
guage is that défendants' "counsel, who are, or ought to be, aware 
of the palpable absence of jurisdiction, niay not sit by during the 
trial of the cause, and, after ail the proceedings in the lower court 
hâve been completed, then présent their bill of exception, and 
bring the cause on writ of error to this court, without incurring 
the conséquences of a useless and expensive performance." What 
useless and expensive performance? Obviously, that of bringing 
the cause by writ of error to this court. Elsewhere in the opinion 
it is stated: 

"The proceedinss by writ of error were therefore superflnons, and ordor 
will be taken that the plaintiffs in error, who instituted them, should pay the 
costs therefor." 

Indeed, we think that the judgment, as originally drawn, quite 
clearly présents the conclusions of the court that the costs in this 
court, and such costs, only, of the writ of error in the court below 
as were necessary to perfect it, were made chargeable to the plain- 
tiffs in error, and that it was not the purpose of the court at any 
time to mulet the plaintiiïs in error with ail the costs of the court 
below. Notwithstanding this, however, the amended judgment 
will carefully guard against the construction that the plaintiffs in 
error were made liable for ail costs, which the counsel for plain- 
tiffs in error seem to adopt, in the ground of their motion above 
quoted. 

We are also unable to adopt the opinion of counsel that their 
client should not be made to pay the costs resulting from the writ 
of error. In their astute argument for the rehearing this language 
is used: 

"The court mulets the plaintiffs in error for the costs of the appeal for the 
reason, as is stated in the opinion, that it was tlie business of défendants' 
counsel to deal openly and fairly with the court, and for the reason, as is 
further stated, that the moral and légal obligation of frankness and of fair- 
ness to the court required that tlie learned counsel should not put the judgo 
himself on trial for error before this court without disclosing to him the 
attack tbey would make." 

This, counsel said, they hâve not the slightest inclination to dis- 
pute. To fully comprehend such cogency as this language of the 
court may possess, it is essential to understand the immédiate con- 
text in the opinion, with which we hâve not been favored in the 
brief, from which the foregoing extract has been taken. The lan- 
guage of the court preceding this extract was : 

"But it is said that it is no part of défendants' business to make out the 
plaintiffs' case. It is certain, however, that it was the business of défendants' 
counsel to deal openly and fairly with the court. The day for brilliant 
strategical displays in judicial trials lias departed. Nor is a court of the 
United States a congenial spot for surprisals and ambuscades. The défend- 
ants even now refrain from suggesting that they did not diseover this defect 
while the cause was pending, and yet it may not be questioned that the citi- 
zenship of the plaintiffs, if properly averred, would hâve supported the juris- 
diction." 
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Now, since it was apparent that the plaintiffs in the circuit court 
were really citizens, and not merely résidents, of Montana, any sug- 
gestion of the defective affirmation in tlie court below would liave 
saved us ail tliis trouble. The language above quoted in the opinion 
was written with what was then deemed to be a clear understanding 
of the position of counsel moving to reverse the judgment of the court 
below and to dismiss the cause for want of jurisdictiou. It was 
scarcely conceivable that counsel in the circuit court were not aware 
of the nature and extent of the affirmation as to diversity of citizen- 
ship as stated in the record. As stated in the opinion : 

"It is otherwise évident that the assignors or original payées of one of the 
bonds upon which the suit was had were, in fact, citiisens of the state et 
Montana. The résidence and place of business of thèse plaintiiîs were for 
a long time in Ouster county, in the latter state. This was well known to de- 
fendants in the circuit court, who are the plaintiffs in error hère. Further, 
the cause was closely contested before the court and .lury; and when, after 
an arduous and protracted trial, verdict and Judgment for a large amount 
were rendered for the plaintiffs, a motion for new trial was made, and 13 
différent grounds were indieated as reasons why the verdict should be set 
aside, and a new trial granted. Thèse were ail overruled. Then the défend- 
ants presented to the trial judge 11 biUs of exception, voluminous enough to 
compass 42 pages of printed record. In ail of this défensive Uterature no in- 
timation was given, either to the court or to the plaintiffs, that the fatal want 
of jurisdictiou appeared. * * » The défendants In the circuit court, in 
framlng their application for writ of error and supersedeas, presented 10 
assignments of error, covering 8 additional pages of the printed record before 
us, and stlU no opportunity was afforded plaintiffs to redress their Inadver- 
tence, or to the court to take the appropriate order." 

How was it possible for the court to apprehend that they were not 
aware that the jurisdictiou did not exist without attributing to the 
learned counsel who appeared in the court below some small degree 
of ignorance of the law ? We could not, with due respect to the well- 
known érudition of the profession, reach that conclusion, and, had 
we doue so, it could not hâve altered the résulta. "Ignorantia juris 
non excusât." Grounds and Rudiments of the Law, p. 141. This is 
specially applicable to the rules of practice, and any déviation from 
them will entail conséquences detrimental to the suitors. Martin- 
dale V. Falkner (Maule, J.) 2 0. B. 719, 720. We happily receive the 
assurance of the learned counsel in this court that the learned coun- 
sel in the circuit court had not noticed the defect of jurisdictiou, and 
that it was observed for the first time when the record received the 
scrutiny of counsel who appeared hère, and after the décision pre- 
sented this application for rehearing. IJnhappily, however, we must 
regard the conduct of the cause as an entirety. We are now satis- 
fied that no advantage was sought by the failure to disclose the de- 
fect of jurisdiction on the trial of the cause in the circuit court. 
There was, however, even if we regard the proceedings in the most 
favorable light possible, a mutual mistake. This existed in the fact 
that the plaintiffs in the circuit court did not allège in their pleadings 
the essentials of jurisdiction in that court, and, indeed, in this cause 
of the diversity of citizenship. The défendants' counsel in the cir- 
cuit court, notwithstanding the fact that they subjected the record 
to a most searching scrutiny, made neeessary by a trial, a motion 
for a new trial, and the préparation of the exception, did not dis- 
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cover this obvious but conclusive defect in tbe pleadings. The 
"noblesse de robe," for which. this court in its opinion, and counsel in 
the argument for rehearing, expressed the keenest solicitude, is 
maintained in ail of its aecustomed luster. And yet we are con- 
f ronted by the hard condition that tliere was actually the useless and 
expensive performance on the part of the plaintiffs in error of bring- 
ing the cause by writ of error to this court. Certainly, then, there 
was a mutuality of mistake, and, we naay say, an enibarrassing mis- 
take, which bas taken up much of the tinie of this terra which raight 
hâve been appropriated to causes of which Me hâve jurisdiclion, and 
the mutuality of the responsibility therefor imposed by the judg- 
ment of the court, we think, was not only proper, but considerate 
in its leniency. 

Peper v. Fordyce, 119 U. S. 469, 7 Sup. Ct. 287, is cited by counsel 
for the application, somewhat unfortunately for their contention. 
There the principle is announced that, when a decree or judgment of 
the circuit court is reversed for want of jurisdiction in that court, 
this court will make such order in respect to the costs of appeal as 
justice and right may seem to require. That was a suit brought 
where there was no jurisdiction because of the want of that diversity 
of citizenship between the parties which the law requires. Mr. Chief 
Justice Waite, for the court, observes : 

"It onl,y remains to consider the question of costs for in Railway Co. v. 
Swan, 111 U. S. 379, 4 Sup. Ct. 510. and Hancoclv v. Holbrook, 112 V. S. 221», 
5 Sup. Ct. 11,"J, it was held tliat, upon reversai for want of jurisdiction in tlu; 
circuit court, tliis court may mal^e such order in respect to the costs of the ap- 
peal as justice and riglit shall seem to require. Hère the error is attributable 
equally to both parties. Fordyce sued originally in the circuit court, when, 
upon the face of liis bill, it appeared there was no jurisdiction. Without 
discontinuing that suit, lie sucd again in the state court upon wliat was sub- 
stantially tl-.e same cause of action, and to obtain substantially the same re- 
lief. This suit Peper & Latta caused to be removed to the circuit court, and 
in their pétition set forth a state of facts which showed that the cause was 
not removable. The cause was then entered in the circuit court, and au 
answer and a cross appeal flled by Peper & Latta, without any attempt on 
the part of Fordyce or Jloore to hâve tlie suit remanded, and without even 
calling the attention of the court to the question of jurisdiction. On the 
contrarj^ after the answer and before the cross appeal, Fordyce moved for 
and obtained an order that the two cases— that which he had brought in the 
circuit court of the United States, and that wliicli Peper & Latta haa removed 
there — be heard as one, under the title of his own suit in that court. The 
cases tlien proceeded without objection hy eitlier party until after a final 
decree below and the appeal by Peper & Latta to tliis court. Under thèse 
circumstances we order that the costs of this court be divided equally between 
parties, each paying half. The decree of the circuit court is reversed for want 
of jurisdiction in the circuit court, and the cause remanded, with instructions 
to dismiss the bill flled originally in tliat court by Fordyce against Peper & 
Latta, without préjudice, and to remand the suit removed from the state cotut; 
each party to pay his own costs in the circuit court." 

There is much similarity between that case and this now before the 
court. But it is said that we did not impose costs as a penalty in 
the similar case of Railway Co. v. Kogers, 1.3 U. S. App. 554, G (J. C. 
A. 403, and 57 Fed. 378. Had we done so, it is probable the présent 
controversy would hâve been avoided. Be this as it may, it is suffi- 
cient to say that no such motion was made in that case, We think 
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that the décision of this court with respect to the costs of the writ of 
error was that wliich justice and right seemed to require, aud the 
application for rehearing is denied. 

For dissenting opinion of Boarman, District Judge, see 74 Fed. lOOS. 



GENERAL ELECTRIC CD. OP NEW YORK v. WHITNEY et al. 

WUITNEY et al. v. GENERAL ELECTRIC CO. OF NEW YORK et aL 

(Circuit Court of Appeals, Fifth Circuit AprU 21, 1800.) 

No. 465. 

1. RErETVERS — Adoption of Contraots. 

\V'lien a court of equlty taices control, through a recelver, of a trust 
estate, in proceedings based on the iusolveucy and fraudulent management 
tliereof, it is not more bound than in tlie case of proceedings for the fore- 
closure of liens to carry out ail the eontiiacts of the insolvents. No 
executory contract is bindlng on the reeeiver until adopted by him, and It 
is the duty of the receiver to refuse to adopt such a contract wUich would 
prove so burdensome as to imperil the fund. 

2. Samb. 

The L. Electric Co. had a contract with the city of N. O. for llghtlng the 
streets, nnder which the city paid it $15,000 a month. In considération of 
advanees, the L. Co. pledged and assigned to the G. Co. the paymenta 
to become due from the city for several nionths in advance. Thereafter, 
and before such payments had ail become due, receivers of the L. Co. 
were appointed. In a stockholder's suit, upon allégations of mismanage- 
nient of the corporation, and were directed to continue its business. It 
ajipeared that, if the payments from the city were not made to the re- 
ceivers, the income from the business would be insutllcient to pay Ita 
operattng expenses. The court, upon pétition of the receivers, enjoined 
the city from paying to the pledgees the sums accruing after the appoint- 
ment of the receivers, and directed it to pay ail sums thereafter accruing 
to the receivers or thelr successors. Held no error. 

Appeal and Cross Appeal from the Circuit Court of the United 
States for the Eastern District of Louisiana. 

E. Howard McCaleb and Thos. J. Semmes, for Electric Co. 
Branch K. Miller, for appelles Louisiana National Bank. 
Fenner, Henderson & Fenner, Sauuders & Miller, and Eouse & 
Grant, for Whitney and others. 

Before McCOKMICK, Circuit Judge, and BOAEMAN and SPEEE, 
District Judges. 

McCORMICK, Circuit Judge. The Louisiana Electric Light Com- 
pany was chartered under the laws of the state of Louisiana in 1889. 
Its charter provided: 

"AH the corporate powers of sald corporation shall be vested In a board of 
directors, without the neeessity of any authorizalion or ratification whatever 
of their action by the stockholders." 

The capital stock was fixed at the snra of $300,000, to be repre- 
sented by 5,000 shares of flOO each. On June 2-4, 1800, the corpo- 
ration made its mortgage to the Loan v& Trust Company to secure its 
first mortgage bonds, in the sum of $700,000, and on December 1, 
1892, made its mortgage to the New York Guarantee «& Indemnity 
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Company to secure what it called its "consolidated first mortgage 
gold bonds," in the sum of |2,000,000. It made a contract with the 
city of New Orléans to light the streets and public buildings at a 
specifled price for each. light, the aggregate of which now amounts to 
approximately $15,000 a month, payable monthly on the 9th day of 
the month following that on which the service is rendered. It also 
furnishes light to private consumers, and power to street-car lines 
and to other persons, from which its gross eamings aggregate approx- 
imately |21,000 a month, making, in ail, monthly gross earnings of 
about 136,000. Its current monthly cost of opération, including nec- 
essary temporary repairs and betterments, is about |30,000. 

On June 7, 1895, the United Electric Securities Company, a citizen 
of Maine, exhibited its bill to one of the judges of the circuit court, 
against the Louisiana Electric Light Company and its directors, 
showing that the complainant was the owner of 2,125 shares of the 
capital stock of the Louisiana Electric Light Company and of |435,- 
000 of the 1700,000 of its flrst mortgage bonds, and making such al- 
légations as to its condition and control as, in the view of the com- 
plainant, required the interposition of the court and the appoint- 
ment of a receiver. The court ordered that the défendants named in 
the bill should show cause on the 13th of June why the receiver 
prayed for should not be appointed, and that, in the meantime, the 
ofificers, agents, and servants of the Louisiana Electric Light Com- 
pany should be restrained from disposing of or in anywise incum- 
bering its property, otherwise than in the due course of business, 
and enjoining them to hold the property safely subject to the further 
order of the court. After the hearing set for the 13th of June, the 
circuit court declined to appoint a receiver at that time, but retained 
the bill, with leave to complainant to amend, and issued its injunc- 
tion controUing and directing the action of the président and direct- 
ors of the défendant company, and decreeing that the property of 
the company should be retained in the custody of the court until 
further orders should be made in the promises. After other pro- 
ceedings not material on this appeal, the cause came on to be further 
heard on November 15, 1895, when the court appointed receivers, with 
the usual powers of receivers in like cases, who immediately quali- 
fied and took possession of the property and control of its opéra- 
tion. On November 30th the receivers presented their pétition to 
the court, showing, among other things, that the late offlcers and 
directors of the Louisiana Electric Light Company hâve executed 
certain pretended acts of pledge, whereby they bave undertaken to 
pledge to certain alleged creditors of the corporation the revenues 
to be earned by the Louisiana Electric Light Company under its 
contract with the city of New Orléans for the months of November, 
December, January, and February, to the full extent of $15,000, and 
for the month of March to the extent of |6,000, and hâve executed 
pretended transfers and assignments of the revenues in exécution 
of the pledge, of which transfers and assignments the city of New 
Orléans has been notifled; that uniess restrained it will pay over to 
the transférées the amounts so to become due by it; that, if the rev- 
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enues from the city of New Orléans are thus diverted, the revenues 
derived from the business ol the Louisiana Electric light Company 
will be totally insufficient to pay the operating expenses, aud peti- 
tioners, having no other means applicable to such purposes, will be 
entirely unable to comply with the order of court directing them to 
continue the opération of the business, — and praying that the city 
of New Orléans be cited to appear and show cause why it should not 
be enjoined and restrained from paying any sums which may become 
due under its lighting contract with the Louisiana Electric Light 
Company to any pledgees or transférées claiming the same, or to any 
persons other than petitioners, until the rights of such thitd persons 
liaye been duly recognized by the court, or until the furtlier order 
of the court, and praying for a restraining order until such hearing, 
and for ail further proper orders and relief in the premises. There- 
upon the court ordered that the city of New Orléans and its proper 
offlcers should be cited to show cause on the 6th of December why it 
should not be enjoined and restrained from paying any sums that 
should become due under its lighting contract with the Louisiana 
Electric Light Company to any pledgees or transférées claiming the 
same, or to any persons other than the receivers, until the claims of 
such persons hâve been presented to the court and recognized, and 
restraining them from so doing in the meantime. 

The city having answered the rule to show cause, and other par- 
ties having inteiTcned, the court ordered that the injunction prayed 
for be modified so as to exclude from its opération the amount earned 
under the city lighting contract prior to the appointment of receiv- 
ers on the 15th of November, 1895, authorizing the city to pay over 
to the pledgees one-half the amount due for lighting during the 
month of November, and decreed that the city of New Orléans, its 
offlcers, agents, and employés, be enjoined and restrained from pay- 
ing any sums due or to become due under its lighting contract with 
the city of New Orléans to any pledgees or transférées claiming the 
same, or to any persons other than the receivers, until the further 
order of the court, saving and excepting one-half the amownt due for 
the month of November, 1895. And the coiu-t further ordered that 
the receivers amend their pétition by making the General Electric 
Company and the Louisiana National Bank and any other persons of 
record as holders of any pledges or transfers of said earnings, par- 
ties, and that said parties enter appearance and file answers within 
five days from date ol service on them, and setting the cause down 
for hearing on January 4, 1896. By proof taken before a master it 
was shown that the appellant had made advances to the Louisiana 
Electric Light Company aggregating the sum of |61,000, to secure 
which that company had, by an instrument dated June 3, 1895, pledg- 
ed $149,000 of its mortgage bonds, and had attempted to pledge the 
revenues accruing to the Louisiana Electric Light Company from 
the city of New Orléans, La., under the contract between the said 
lighting company and the city of New Orléans, La., for the months 
of September, October, and November, 1895, and January, Pebruary, 
and March, 1896, formai transfers of which were executed and de- 
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livered contemporaneously with the exécution of the instrument 
of pledge. After full hearing a decree was passed Januaiy 18, 1896, 
by which it was — 

"Ordered that the said city of New Orléans do pay to George Q. Wàitney 
and A. S. Badger, receivers in thia cause, the fuU amount earned and due 
under said contract for the month of December, 1895, and aiso the amounts 
to l^ecome due for the months of January, February, and IMarch, 1896, when 
earned, and that the said city do recognize the right of said receivers or 
their successors, if any are appointed, to claim and enjoy the full beneflt of 
said contract in the same manner and to the saine extent as the Louisiana 
Electric Light Company might if such receivers had not been appointed. 
Otherwise than as hereln maintained, the injunction pendente lite is dis- 
solved." 

From this decree the General Electric Company appealed, and the 
receivers by leave took a cross appeal. 

There is no error in the decree appealed from of which the appel- 
lant or the cross appellants can complain. The contract to light 
the city bas no vital connection with the subséquent contract touch- 
ing the disposition of the revenues. The subject of the second con- 
tract could not exist until, and only as far as, there was performance 
of the first. The parties are différent, and the purposes akin in no 
degree. So far as is material to this litigation, both contracts were 
executory at the time of the appointment of the receivers, and the 
exécution of the flrst might be necessary to the protection of the 
trust estate, while the exécution of the second might prove destruc- 
tive to the estate. The question, therefore, readily résolves itself 
into this: Did the circuit court acquire jurisdiction in the cause, 
by the original, supplemental, and amended bills of complaint, to take 
the custody of the property and the management of the affairs of the 
défendant corporation, and appoint receivers to hold and exercise 
such custody and control? There is no suggestion of the want of 
such jurisdiction, It was the duty of the receivers to use ail rea- 
sonable efforts to carry out and perform the bénéficiai contract, and 
it was also their duty to refuse to adopt an executory contract 
which they found would prove so burdensome as to imperil the f und. 
Such a contract was not binding on the receivers until renounced 
by them, but, on the contrarj', was not binding on them at ail until 
adopted by them, and such adoption, however expressed, would not 
deprive the court of power and discrétion to stop the further perform- 
ance of such a contract. 

It is contended that there is a marked distinction between the 
powers and duties of the court and its receivers in proceedings wliere 
no foreclosure of liens is sought and in proceedings for foreclosure; 
that in the former case, which was this case up to the passing of 
the decree we are reviewing, the property and affairs of the insol- 
vent and mismanaged corporation must be taken hold of by the 
court, if at ail, with ail its burdens. If by this is meant only that 
ail existing liens on, or vested rights in, property must be respected 
and enforced, the distinction disappears; for in ail proceedings a 
court of equity respects vested rights in property and enforces the 
existing liens thereon. If, however, it is meant that in such pro- 
ceedings as do not seek foreclosure, and are founded on the insol- 
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Yency and fraudulent management of a trust estate, the court of 
chancery cannot take hold of that estate except on the condition of 
carrying out ail of the valid contracts of the insolvent, we are con- 
strained to say that the marks pointing to that conclusion are not 
legible to us, and we repeat the suggestion that such a contention 
leads to the déniai of the jurisdiction of the court to administer such 
estate. A distinction, not clearly marked or defined, is referred to 
in the reported opinions of eminent judges, and does exist. It was 
duly recognized by the circuit court in this case in the caution exer- 
cised on the exhibition of the complainants' original Mil, in the effort 
to prevent the insolvency of the trust estate by controlling the trus- 
tée and preventing fraudulent mismanagement through the process 
of injunction. When it was made to appear that this remedy would 
not reach the evil condition, the receivership had to be tried or the 
cas« abandoned. It cannot be contended that the court should be 
required to operate the property without funds to meet its necessary 
running expenses, for the physical impossibility involved is the pat- 
ent answer to such a contention. On sufScient proof the circuit 
court has found that the opération of the business of the Louisiana 
Electric Light Company has been carried on by the receivers, and 
will continue to be carried on, at a loss to the receivers of about |9,000 
a month, unless they are permitted to collect and receive the reve- 
nues earned under the contract with the city of New Orléans. We 
cannot, by reasoning, add to the support which the plain sitatement 
of the facts of the case gives to that part of the decree of which the 
appellant complains. 

The cross appeal of the receivers cannot be sustained, because, 
while neither the appellant nor the Louisiana Bank showed any 
right in law or equity to demand immédiate payment to any extent 
out of any of the current earnings of the receivers, each did show 
that its advances were made at a time, and put to such uses, that 
the court, in the exercise of a sound discrétion, might permit them, re- 
spectively, to receive the payment the decree allows, without thereby 
doing any injustice to other crédit or s. 

The decree of the circuit court will be afflrmed, at the cost of the 
appellant, and it is so ordered. 



WILDING et al. v. CIÏY OF SAN ANTONIO et al. 

(Circuit Court of Appeals, Fifth Circuit May 19, 1896.) 

No. 489. 
Equitable Lien— Contract. 

The city of A., being autliorized to issue $500,000 of bonds, to provide 
a sewerage System, of wàicli $100,000 had been sold, and the cash re- 
ceived, made a contract with W. for the construction of the gatherlng 
part of the sj'stem, wliicli, upon the estimâtes made by the city engincers 
of the quantifies of différent liinds of worlt to be done, at tlie priées llxed, 
amounted to $331,209.45. The contractor subsequently flled a bill, alleging 
that the quantifies of work to be done so varied from the estimâtes that 
the cost, instead of amounting to ouly $331,209.45, would consume ail that 
was available of the sewer fuu(} on hand, claiming an équitable lien on the 
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whole fund for his payment, and praying that the city be enjoiufid from 
making a coutract for an outfall system, and setting asido a portion of the 
lund to pay for it. Tlie contract with W., wliicli was made when only 
$100,000 of the bonds had been sold, provided that only so much work aa 
that sum wonld pay for should be donc, until more boiiùs had been sold, 
and, as additional sums of $50,000 v/ere received, the coutract should be 
carried on, nntil such sums were absorbed, or the convi'act complcted. 
Eeld; that this provision, in view of the known circumstauces at the time 
and the amount of the estiinate, must bave beeu iui.ended to liuiit the 
sums to be absorbed to !i;3iil,209.4,'>, and did not give W. a lien on the whole 
fund. 

Appeal from the Circuit Court of the United States for the Western 
District of Texas. 

Oscar Bergstrom and William Aubrey, for appellants. 

T. H. Franldin, R B. Minor, and T. I). Cobbs, for appellees. 

Before PARDEE and McCOKMICK, Circuit Judges, and SPEER, 
District Judge. 

McCORMICK, Circuit Judge. This is an appeal from an interloc- 
utory order or decree refusing an application for a writ of injunc- 
tion. The city of San Antonio was duly authorized to issue her 
bonds to the amount of $500,000 to raise a fund to provide a sewer- 
age System. She had sold one-flfth of thèse bonds, and had in her 
treasury, of the proceeds of this sale, |100,000. She had employed 
a skilled sanitary engineer to devise a system of sewerage best adapt- 
ed to her areas and topography, and within the limit cf her author- 
ized fund. The scheme he proposed embraced a galhering system, 
and suggested several provisions for an outfall or disposai of the 
sewage. When she had adopted a plan only for the gathering Sys- 
tem, of which the spécifications and estimâtes were carefully made, 
she solicited bids for this work, and on January 2, 1895, the bid of 
J. B. Hindry for |331,209.45 was accepted, and on the 14th day of 
the same month the city made a contract in writiug with him, which 
on the 8th July, 1895, was, with the consent and exjjress approval 
of the city, assigned and transferred by Hindry to J. W. Wilding, 
L. A. Marshall, V. M. Backus, and W. R. Hines, composing the ânn 
of Wilding, Marshall, Backus & Hines, the appellants. By this con- 
tract the appellants bound themselves to do ail the work and furnish 
ail the materials which "may be required for the construction of sew- 
ers and appurtenances in accordance with the spécifications herein 
contained, and in accordance with the plans and directions made and 
to be made from time to time as the work proceeds." At the time 
this contract was let, a careful estimate had been made of the work 
necessary to be done for its completion, and of the cost at the priées 
specifled, according to which estimate the cost was found to be the 
sum of §331,209.45, the amount of Hindry's accepted bid. About 
one-third of the work has been done. The contractors hâve re- 
ceived from time to time 85 per cent, of the contract price of the 
work done as estimated by the city engineer as the work progressed. 
A substantial disagreement as to the proper construction of the 
clauses of the contract classifying the excavations has arisen be- 
tween the parties, on which rests a vital issue in the bill exhibited 
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by .tlie appellants in the circuit court. This issue îs pivotai in tlie 
pleadings and affidavits of the parties and in argumenta of their 
counsel. Touching it we hâve carefuUy examined the record and 
the briefs, and duly considered the earnest and able oral arguments 
submitted by counsel, but we do not fiud it necessary to décide this 
issue on this appeal, and therefore express no opinion on it. The 
appellants contend that the adopted scheme for a sewerage system, 
on which their contract was let, embraced only the gathering plant 
and contemplated crude disposai of the sewage by discharge into the 
San Antonio river; that the work already done shows that the orig- 
inal estimate of cost was so far def ective that, instead of the work let 
to them amounting in cost to only $331,209.45, it will, at the contract 
priées, consume ail that is available of the sewer fund on hand; that 
this is the only fund to which the contractors can look, or out of 
wMch the city can pay them; that by their contract they hâve an éq- 
uitable lien on this fund, and the city is bound to hold it ail for their 
payment. On March 3, 1896, the city adopted an ordinance provid- 
ing: 

"Section L That the city treasurer be and Is hereby dlrected to makc the 
following transfers from the sewer fund: Charge sewer fund and crédit 
Wilding, Marshall, Backus & Hines sewer contract account $331,209.45. 
Charge sewer fund and crédit Katz, Crandall & Katz out-fall sewer contract 
account $98,585.13. 

"Sec. 2. That the city treasurer charge WUding, Marshall, Backus & Hines 
sewer contract account ail payments made WUding, Marshall, Backus & Hines 
up to date and crédit the amount to sewer fund. 

"Sec. 3. That In future no warrants shall be drawn on elther Wilding, Mar- 
shall, Backus & Hines sewer contract account, or Katz, Crandall & Katz 
out-fall sewer contract account except for work performed by the respective 
contractors under their contracts." 

The next day — March 4th — the outfall contract in writing was duly 
signed by the parties thereto, and on the 17th of March the appel- 
lants exhibited their bill in the circuit court, embracing much matter 
not necessary to be considered now, and claiming an équitable lien 
on the whole of the fund, which the court was asked to protect from 
the threatened waste by the process of injunction. The city having 
still on hand in cash of the sewer fund an amount more than equal, 
with the payments already made the appellants, to the sum of $331,- 
209.45, the amount of Hindry's accepted bid for the work embraced 
in appellants' contract, and having set apart that amount to be used 
solely in payment for work performed and to be performed by the 
contractors, it is as yet immaterial whether the appellants hâve or 
bave not an équitable lien on that amoant of the sewer fund, and we 
therefore withhold our opinion on that subject. Hâve the appel- 
lants such an équitable lien on the whole of the sewer fund as will 
require or authorize a court of chancery to enjoin the city from mak- 
ing such disposition of the excess (over $331,209.45) as the légal rep- 
résentatives of the city, in the exercise in good faith of their légal 
discrétion, deem best calculated to secure the object for which the 
fund was provided? We think they hâve not shown such an equity. 
The contract provides: 

"It is also mutually agreed by the city of San Antonio, the party of the 
first part, and the coutractor, that, inasmuch as there is at this tlme only one 
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hundred thousand ($100,000.00) dollars in the treasury of the city of Sau 
Antonio realized from the sale of the sewer bonds for the purpose of building 
and constructing said sewers, that only so much of the work speoified and 
mentioned in this contract shall be done as will absorb the amount in the 
treasury at this time; conditioned, however, that as soon as any amount not 
less than fifty thousand (50,000.00) dollars Is realized from the remainder of 
said bonds and deposited in the city treasury, that then this contract shall 
be carried on until such sum or sums are absorbed, or said contract is fully 
carried out and completed, as hereinbefore contemplated and set ont." 

Viewing tliis provision in the light of the undisputed fact that at 
the time of making this contract both of the parties thereto had in 
mind the amount of the then estimated costs, which was also the 
amount of Hindry's bid, it is reasonable to conclude that the limit 
of the sum or sums to be absorbed was |331,209.45. The conten- 
tion of the appellants is that the plans and spécifications covered 
tlie whole area of the four districts into which the Consulting en- 
gineer divided the surface of tiie city, calling for about 73 miles 
of sewer of specified dimensions and price for materials and work, 
which the contractor was bound to do and furnish, and the city was 
bound to receive if well done, and pay for at the contract price. It 
was estimated that there would be not more than 100 cubic yards of 
hard rock excavation, to be paid for at the price of |3 per yard, but 
the appellants daim that they hâve already made excavations that 
should be classed as hard rock excavations to the value at the con- 
tract price for that class of |117,095.69, and they hâve reason to 
believe that the same disproportion will obtain throughout the two- 
thirds of the projected work yet to be performed. It would strain 
the bias of interest or of advocacy to seriously suggest that this re- 
suit was in the contemplation of either of the parties when this con- 
tract was made, in January, 1895. The order or decree of the cir- 
cuit court refusingthe application for a preliminary injunction is 
afBrmed. 



FLORIDA MORTG. & INV. CO., Limited, v. FINLAYSON et al. 

(Circuit Court, S. D. Florida. February 24, 1896.) 

Equitt Plbading — Impbutinetcce. 

Passages In a defendant's answer to a bill in equity, which, without 
alleging any faets which do not appear in the bill, or denying any alléga- 
tions of the bill, consist merely of argument as to the eft'ect of facts, already 
apparent in the bill, as amounting or not amounting to notice or to lâches, 
and as to the légal rights of the défendant under state statutes, are im- 
pertinent, and, upon exception thereto, will be stricljen out. 

This was a suit in equity, brought in the tJnited States circuit court for tbe 
Southern district of Florida by the Florida Mortgage & Investment Company, 
Limited, a corporation organized and existing under the laws of the kingdom 
of Great Britain, against Daniel A. Finlayson, as administrator of the estate 
of A. Florida Finlayson, deceased, and against Daniel A. Finlayson in his own 
right, for the removal of a cloud from title. The bill of complaint allèges 
that complainant was seised in fee of 80O acres of land, therein described, 
situated in the county of Hernando, and state of Florida. ail of said lands 
being wild and unoccupied, and no one in actual possession thereof; that 
complainant derived txde thereto from one J. Hamilton Gillespie, whooe title 
was based on a deed executed to him by a master in chancerj', dated April 23, 
1889, under a final decree and sale in a foreclosure suit instituted by complain- 
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ant against Virginia H. Tucker and James F. Tuclier, her husband; sald 
Gillespie taking sald master's deed in his own uame, but as agent for com- 
plainant. Said bill further recites that at tlie time said mortgage was exe- 
cuted to it by said Tuclier, to wit, on July 25, 1885, the public recoras oï said 
Hernando county sliowed tlaat the said Virginia H. Tuclier was seised in fee 
of said lands, the title thereto having been in the name of her father, W. J. 
Bailey, who departed this life in Jefîerson county, E'ia., in 1872, seised of said 
lands; that on or about the 30th day of December, 1882, ail the heirs at law 
of the said Bailey executed good and sufflclent deeds to each other to the 
différent tracts of land owued by tlie said Bailey at the time of his death, 
tay one of which said deeds the title to the lands in question was vested in 
tlie said Virginia H. Tucker; that at the time of the exécution of said mort- 
gage, and at the date of said final decree, and up to the date of the Institution 
of thls suit the public records of said Hernando county showed no incum- 
brance or cloud on the title to said lands; that in June, 1895, the défendant, 
as adminlstrator as aforesaid, obtained from the circuit court of Jefferson 
county. Fia., a writ of exécution Issued upon the order of said court upon scire 
facias proceedings to revive a certain judgment reeoveredby the said A. F'iorida 
Finlayson in her llfetime on the 6th day of September, 1875, in said court, 
against James F. Tucker, as adminlstrator of the estate of W. J. Bailey, de- 
ceased, and after certain proceedings had thereon In said county of Jefferson 
the sald exécution was sent to the sherifC of said Hernando county, and under 
the instructions of défendant was levled upon about 7,500 acres of land 
in said county as the property of said Bailey at the time of his death, m which 
was embraced complainant's land, and said land was advertised and sold 
under said exécution, and sheriff's deed executed thereto to défendant in his 
own right; that no transcrlpt of said judgment was ever filed in Hernando 
countj% and that complainant had no knowledge or notice of the existence 
of said judgment until sald levy was made; that the laws of the state of 
Florida hâve at ail times since the recovery of said judgment provided a 
method by which lands belonging to the estate of a deceased person situated 
in countles other than that where sald estate was being admlnistered couid 
be proceeded against and sold to satisfy the indebtedness of said estate; 
that the method so presci-ibed is the only one by which lands so situated could 
be sold for the payment of such debts; that said method was not foUowed 
by défendant; that for a period of nearly 20 years after the recovery of said 
judgment no effort was made by the judgment creditor or her représentatives, 
as complainant is informed and believes, to obtain the satisfaction of same 
«ut of the Personal and real property belonging to the estate of said Bailey 
in said county of Jefferson, where said judgment was so reeovered, although 
the amount of said judgment could hâve been realized within any reasonable 
time after its recovery, said estate having been at ail times solvent, and hav- 
ing plenty of property, both real and personal. In said Jefferson county, eut 
of which it could liave been satisfied; that no exécution ever issued thereon 
until June, 1895; that by reason of said delay and Inaction on the part of both 
décèdent and her représentative they hâve been guilty of gross lâches and neg- 
lect, which deprives the sald défendant of ail recourse against the lands of 
complainant for payment of said judgment, if such recourse could hâve ever 
been had. The bill prays that said levy of said exécution on complainant's 
land and ail proceedings had thereon, Including the sheriff's deed, may bo 
declared illégal and void, and the cloud on title occasioned thereby removed. 
The défendants answered the bill, and complainant flled three exceptions to 
certain paragraphs thereof, the language of which was as foUows, on the 
ground of impertinence: "But défendant avers that no such record was 
requisite or necessary to give validity to the proceedings had under said 
judgment and exécution. And the défendant dénies tlie allégation in com- 
plainant's bill that it had no knowledge or notice of the existence of any 
claim or judgment of A. Florida Finlayson against the estate of William 
J. Bailey, deceased, until the levy of the said exécution upon the lands 
described in said bill and the publication of the notice of the sale 
thereof, but, on the coutrary, the défendant is informed and believes, and 
therefore allèges, that the complainant or its agent or attorney who passed 
upon the title to said lands, before the mortgage from Virginia F. Tuck- 
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er and James F. Tucker, her husband, to complainant was executed, was 
advised of the existence of said claim and jndgment; that the records 
of Hernando county showed that the title to the lands described in complain- 
ant's bill was vested In William J. Bailey, and by dealing with his heirs as 
the owners of said lands, and accepting a mortgage thereon from Virginia 
F. Tuclier, one of said heirs, and James F. Tucker, her husband, who was then 
administrator of the estate of William J. Bailey, the complainant was put 
upou notice of the death of said William J. Bailey, and upon notice that the 
property owned by William J. Bailey at the time of his death was subject and 
liable for the payment of his debts, and that the heirs held said lands from 
their ancestor subject and liable to the payment of any of his debts then out- 
standing and unsatisfled; and with this knowledge and notice, to put the 
complainant upon iniiuiry, it was incumbent upon the complainant to ascer- 
tain if any debts of said AVilliam J. Bailey remained outstandlng and unpaid, 
and by the exercise of that reasouable and proper diligence required of the 
complainant under the circumstances it could bave been easily itiformed 
from the public records of the county in which said William J. Bailey died, 
and where his estate was under the law bcing administered, of the claim and 
judgment aforesaid, and of the condition of tlie estate of said William J. 
Bailey, deceased. And the complainant caunot uoav claim any benefit from 
its own négligence, and from its failure to exercise reasonable and proper 
diligence, but should be left by a court of equity in the position it lias volun- 
tariiy put itself by takiug the chances that thèse lîinds would not be subjected 
to the payment of any debts of William J. Bailey, deceased." "Second. Dé- 
fendant avers that the method alleged and set forth in complainant's bill of 
<^aDjeeting lands of decedents lying in différent counties to the payment of 
•Jebts is available only for administrators and exocutors of such decedents, 
and he dénies that said method so preseribed is the only method 'by which 
lands so situated could be sold for the payment of such debts'; but, on the 
contrary, défendant avers that under the laws of the state of Florida real 
estate and Personal property of a décèdent are equally liable to levy and sale 
under an exécution upon any judgment against the administrator or exécuter 
of such décèdent. And that the method pursued in subjecting the lands 
of said William J. Bailey, deceased, to the payment of the judgment of A. 
P'iorida Finlayson, deceased, was in pursuance of, and expressly authorized 
by, the statutes of the state of Florida in such cases provided, and in obédience 
to and by virtue of the judgments and orders of a court of compétent jurls- 
dietion." "Third. And, further answering, défendant says that he dénies that 
he, as administrator of the estate of A. Florida Finlayson, deceased, or that 
said A. Florida Finlayson in her lifetime, was guilty of such lâches and neg- 
lect in the enforcement of the said judgment against the estate of William 
J. Bailey, deceased, as deprived this défendant, as administrator as aforesaid, 
of ail recourse against the lands described in complainant's bill for the pay- 
ment of said judgment; but, on the contrary, this défendant avers that the 
claim of said A. Florida Finlayson against the estate of said William J. Bailey, 
deceased, was duly and legally presented to the administrator thereof imme- 
diately upon his appointment, and was sued to judgment against said admin- 
istrator within two months after the date of his appointment; that said suit 
has been a pending proceeding in the circuit court in and for Jetïerson county 
since the institution of the same, and said judgment has remained unsatis- 
fled, and the administration of the estate of said William J. Bailey has never 
been finished, nor the administrator discharged, and said estate is still opened 
and unsettled; that during the life of said judgment, and before action on 
the same was barred at law, this défendant, as administrator of the estate of 
A. Florida Finlayson, deceased, by scire facias proceedings continued the 
prosecution of the action commenced by said A. Florida Finlayson in her 
lifetime against James F. Tucker, as administrator of the estate of William 
J. Bailey, deceased, in the said circuit court of the Second judicial circuit 
of FloriHa in and for .Tefterson county, and by the considération and judgment 
of said court exécution was awarded upon said judgment before rendered 
by said court in said action, to be levied on the goods and chattels, lands and 
tenements of which said William J. Bailey died seised or possessed; that the 
exécution so awarded and issued upon the said judgment was levied first 
v.74F,no.6— 43 
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upon ail the lands in Jefferson county, Florida, of wliich said William J. 
Bailey died selsed, and said lands were sold by the sheriff of Jefferson county, 
and the proceeds of the sale thereof duly credited upon said exécution; that 
after the proper application of ail the proceeds of such sale there still remained 
a large amount due upon said exécution; that said exécution was afterwards 
sent to the sheriff of Hernando county, and t)y him levied upon certain lands 
there situate of which said William J. Bailey died seised, including the lands 
described in complainant's bill, aud the same was sold and conveyed to this 
défendant in his own right as hereiu aforesaid." The case came on for a 
hearing on said exceptions. 

T. M. Shackleford and N. B. K. Pettingill, for complainant. 
Thomas L. Clarke, for défendant. 

LOCKE, District Judge. The allégation of the answer to which 
the ârst exception is taken allèges no fact, but is simply an argument 
as to what might be, under the law, presumptive notice. It is true 
that there is an allégation of déniai, but the subséquent language 
shows conclusively that such déniai is not a déniai of fact, but a dé- 
niai that the law of the case would not compel the presumption of 
notice. The exception should be sustained. 

The portion of the answer excepted to by the second exception is 
solely and entirely conflned to arguing a point of law, and the ex- 
ception should be sustained. 

The subject-matter of the answer to which the third exception is 
taken is the lâches of the défendant. The bill had stated the date 
of the judgment and the date of the issue of the exécution under it, 
and allèges lâches. The answer stated no new facts, but simply al- 
légea that the exécution was sued ont during the life of the judg- 
ment, and before it was barred at law. This was already apparent 
by the statements of the bill, and I cannot consider that this was 
any answer to the allégation of lâches. It gives no reason why the 
judgment was not enforced before, and only allèges what neces- 
sarily appears to be claimed as an inference of law, — that, since the 
judgment was not barred at law, there could hâve been no lâches. 
There is no allégation in the answer of the insufflciency of personal 
property to pay the debts of the estate at the time of obtaining the 
judgment, or any other matter which would, outside of the existence 
of the judgment and its life, which fully appeared in the bill, ex- 
cuse or explain away such delay as is alleged in the bill, and which 
is claimed to be lâches. No facts were alleged which did not ap- 
pear in the bill, or which could assist the court in arriving at a 
conclusion as to whether or not there was lâches; and it cannot 
be held to be an answer to the allégations of the bill, as it, in its 
allégations, coïncides with them. The exceptions should be sus- 
tained. 



tJNION PAC. RY. CO. v. SCHIFP et al. 

(Circuit Court, S. D. New Yorli. June G, 1896.) 

Ikdemkitt — Agrekment for Bond. 

The TJ. Railway Company having leamed that certain securities, be- 
longing to it and deposited as collatéral for loans from a flrm of banliera 
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who had become Insolvent, had been rehypothecated by such flrm wlth K. 
& Co., the rallway company, for its own protection, took up the loan from 
K. & Oc, -wlth the collaterals, and at the same tlme left wlth K. & Go. 
certain securitles and gave to them an agreement that such securities, 
or an indemnity bond, whlch mlght be substltuted if satlsfactory to K. 
& Co., should be held for K. & Co.'s protection agalnst claims, ail suits 
and expenses. Three years later, the rallway company brought suit 
agalnst K. & Co. to obtaln a redelivery of such securities, making the 
assignée and a receiver of the Insolvent banklng firm parties. Eeld that 
8uch redelivery would not be decreed agalnst the will of K. & Co., who 
were entitled to Inslst upon the agreement, but that Inasmuch as the prob- 
abillty of claims agalnst them was very sUght, the requirement of an in- 
demnity bond, which must receive a reasonabie construction, ought to be 
satlsfled by the givlng of a bond, limlted as to tlme and amount, agalnst 
future claims. 

This was a bill in equity, in the nature of a bill of interpleader, 
âled by the Union Pacific Eailway Company, in behalf of S. H. H. 
Clark and others, its receivers, agalnst Jacob H. SchifE and others, 
composing the flrm of Kuhn, Loeb & Co., C. W. Gould, as assignée 
of the flrm of Field, Lindley, Wiechers & Co. for the beneflt of credit- 
ors, and Norman S. Dike, as receiver of the assets of said last-named 
flrm. 

The Union Pacific Rallway Company had borrowed various sums, amount- 
Ing to $850,000, from the flrm of Field, Lindley, Wiechers & Co., upon col- 
laterals deposited with that firm. On and prior to November 27, 1891, the 
rallway company was ready and ofCered to pay the loans, ail of which, but 
one ncvte, were then due, and redeem the collaterals, but the Field flrm made 
excuses to postpone retuming the collatéral, and it was not returned, nor tho 
notes paid. On November 27, 1891, the Field flrm made an assignment. 
Shortly after the rallway company learned that a part of its securities had 
been rehypothecated by the ï'ield firm wlth Kuhn, Loeb & Co., as part of the 
collatéral for two loans of £50,000 sterling each, made by Kuhn, Loeb & Co. 
to the Field firm in good faith and in the usual course of business. In order 
to protect its securities, the rallway company arrangea wlth Kuhn, Loeb & 
Co. to buy thèse loans wlth their collaterals. Accordlngly, on December 
14, 1891, the rallway company gave its check for the amount of the loans to 
Kuhn, Loeb & Co., the latter transferred the notes and collaterals to it, and 
the rallway company gave to them the following agreement: 

"New York, Dec. 14th, 1891. 
"Messrs. Kuhn, Loeb & Co. having thls day transferred to the Union Pacifie 
Rallway Company two obligations of Messrs. Field, Lindley, Wiechers & Co., 
each for fifty thousand pounds sterling, dated November 7th, 1891, and No- 
vember 14th, 1891, respectively, with the collaterals therefor as they now 
stand, to protect Messrs. Kuhn, Loeb & Co. against any and ail claims by 
reason of the trausfer, or to any of the collaterals, the Union Pacific Rallway 
Co. leave with Messrs. Kuhn, Loel) & Co. the following: Bighty-flve thousand 
dollars Oregon Short Llne & Utah Northern Rallway collatéral trust bonds; 
elghty-flve thousand dollars of Oregon Short Llne & Utah Northern Consoli- 
dated 5 per cent bonds,— it being understood that the Union Pacific Rallway 
Co. may substltute other securities satlsfactory to Messrs. Kuhn, Loeb & 
Co., or an indemnity bond, if satisfactory to them. The protection is against 
claims, ail sults, and expenses. The Union Pacific Rallway Co. agrées that, 
in addition to the above deposlt, It personally will protect Messrs. Kuhn, 
Loeb & Co. agalnst ail such claims, suits, and expenses. 
, "The Union Pacific Rallway Company, 

"By [Signed] James G. Harris, Treasurer." 

Certain other parties afterwards established their rlghts to part of the 
collaterals hypothecated by the Field flrm wlth Kuhn, Loeb & Co., and by 
them transfeiTcd to the railway company, and the same were returned to 
their owners, upon payment of their respective shares of the cost to the 
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railway eompany. More than three years having elapsed without the asser- 
tion of any clalm against Kuhn, Loeb & Oo., the railway eompany filed thls 
bill to obtain a redelivery to it of the securltles left with Kuhn, Loeb & Go. 
under the agreement of December 14, 18S1. Proof was made by the complain- 
ant, without dispute, of ail the facts. Kuhn, Loeb & Co. insisted upon their 
rlghts to retain the securities unless furnished with an Indemnity bond un- 
limited as to time and amount Gould, as assignée, asserted a right to the 
collaterals after payment of the loans, and Dilse, as receivèr, claimed to be 
entltled to such of the collaterals as were not owned by the railway eompany 
or other third parties, and that Kuhn, Loeb & Co. owed him for any surplus 
of the collaterals over the loans upon an accounting. 

E. Ellery Anderson and Holmes & Adams, for complainant. 
John E. Parsons, for défendants Kulin & Co. 
Jasper W. Gilbert, Frédéric A. Ward, and James S. Bishop, for 
défendants Gould and anothei. 
Jabish Holmes, Jr., for défendant Colgate. 

COXE, District Judge. The agreement of December 14, 1891, 
provides "that the Union Pacific Eailway Company may substitute 
other securities satisfactory to Messrs. Kuhn, Loeb & Co., or an 
indemnity bond, if satisfactory to them. The protection is against 
claims, ail suits and expenses." The complainant now proposes to 
take the substituted securities from the possession of Kuhn & Co. 
and put nothing in their place, in short to ignore the agreement and 
proceed in ail respects as if it had never been executed. The com- 
plainant insists that upon thepayment of the sterling notes the title 
of Kuhn & Co. to the collaterals was transferred to and vested in 
the complainant; that as matter of law the complainant took the 
title of the bankers and that the delivery of the collaterals could 
hâve been compelled by a judgment of the court. It is not thought 
necessary to décide what might hâve been the légal status had the 
complainant decided to rely upon its strict légal rights. It did not 
do so. It preferred to resort to negotiation. The resuit was the 
agreemeat of December 14th. This agreement was made intelli- 
gently and celiberately. There was no mistake of law or fact. It 
was made after the entire situation had been surveyed by eminent 
counsel whose ability to protect their clients' interests no one can 
dispute. 

By the agreement of December léth the complainant recognizes 
two propositions: First, that adverse claims to the collaterals might 
arise; and, second, that the bankers might be held liable. It is too 
late now to recède from this position. By recognizing the right of 
Kuhn & Co. to a reasonable indemnity the complainant obtained 
possession of the bulk of its securities it cannot now ignore the 
obligations thus imposed. The covenant to give a bond is as sacred 
as the bond itself and it will hardly be conteuded that had the com- 
X)lainant obtained possession of the collaterals by giving an in- 
demnity bond, the court would release the sureties less than six 
years thereafter upon the doubtful theory that the bond was un- 
necessary. In short, the court is perfectly clear that the agreement 
of December 14th is a valid instrument which cannot be ignored. 
It must be dealt with in determining the rights of the parties. 
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The complaint allèges no offer to give a bond but simply a naked 
deinand for the delivery of the substituted securities and its refusai. 
The only allusion to the subject in the proof relates to the informai 
negotiations between counsel in which the complainant contended 
jthat the proposed bond should be limited as to time and amount and 
the bankers insisted that it should be as broad as the agreement of 
December 14th. The court is of the opinion that this question 
should be disposed of in liuiine. If Kuhn & Co. are entitled to re- 
tain the securities it would aeem an incousequential proceeding to 
pass upon the rights of the other parties to the action. Obviously 
the flrst step is to get securities in a position where they can be 
taken fairly and legally from the possession of the bankers. Having 
reached this point the court deems it prudent to take the suggestion 
of counsel as to the future course of the litigation. If, as the court 
assumed at the argument and still assumes, counsel are animated by 
a désire to waive technicalities there should be no great difficulty in 
arriving at a fair solution of the problem. It may conduce to this 
end if the court states its présent impressions as to the manner in 
which this may be brought about. 

It musit be apparent to ail that the danger of any claim, other 
than those represented in this suit, being made against the bankers 
is almost infinitésimal. îvo one hère asserts any personal liability 
against them. If, then, they are released from ail liability by the 
complainant and the other défendants and their costs and expenses 
paid it would seem that a bond sufiicient to secure them from future 
attacks would be sufficient. Such attacks are so improbable that 
they may be regarded as well-nigh impossible. It is true that the 
contract prorides that the security shall be satisfactory to the bank- 
ers, but this provision must hâve a reasonable construction. The 
banlters ought not to demand a bond absurdly out of proportion to 
the risk. A bond limited as to time and amount will, in the circum- 
stances, indemnify against every conceivable claim, and more than 
this the bankers ought not to require. 

Enough has been said to indicate the difficulties which seem to 
prevent a satisfactory décision of the cause unless, by the assistance 
of counsel, the court is enabled to remove them. If the court can be 
assured that upon the final décision being rendered the various 
parties will release Kuhn & Co. from ail claims and that the plaintiiî 
has agreed with Kuhn & Co. as to the bond to be given it will pro- 
ceed and détermine the other questions involved. Counsel may be 
heard orally at Canandaigua on the 16th inst, at Utica on the 23d 
inst., or at New York in October, or they may submit their views in 
the form of short printed briefs at any time within two weeks from 
the date of the fliing of this décision. 
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FOSTBR et al. v. JETT et al. 

(Circuit Court of Appeals, Blghth Circuit May 2, 1898.) 

No. 659. 

Pbomtssort Notes— Seals—Akkansas Statutks. 

Under the statutes of Arkansas and the constitutions of the state of 
1868 and 1S74, as interpreted by its courts, two kiuds ot promissoi-y notea 
are recognized, those under seal and ttiose not under seal, which dilïer 
only in the periods of limitation applicable to them, respectively, the 
former being barred In ten and latter in five years. Accordingly, held tbat, 
where a deed of trust in the nature of a mortgage récites tbat it is made 
to secure promissory notes, though not speclfying that such notes are 
ùnder seal, one who accepta a subséquent mortgage on the same property, 
more than five biit less than ten years f rom the making of the first mort- 
gage, cannot claim the benefit of the Arkansas statute (Acts 1889, c. 58) 
limiting suits to foreclose mortgages to the period within which actions 
may be brought on the debts aecured, and providing that payments to 
continue the life of the debt, as against third parties, must be indorsed on 
the record before the statute has run. Held, further, that in such case 
the subséquent Incumbrancer was bound to inquire whether the notes 
secured by the flrst incumbranee were executed under seal, and having 
failed to do so the flrst incumbrancer was not estopped from showlng 
that the notes by hlm held were sealed instrumenta. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Arkansas. 

D. F. Jett, as trustée, and W. B. Mallory and W. J. Crawford, who are the 
appellees, flled a blll against Thomas Foster and VIenna IToster, hls wif e, and 
against E. 0. Hornor, trustée, Sldney H. Hornor, and Hamilton S. Homor, 
who are the appellants, to foreclose a certain deed of trust In the nature of a 
mortgage, which was executed by Foster and wife on March 5, 18S4, to secure 
the payment of certain notes that were drawn by sald Thomas Foster In 
favor of the firm of Mallory, Crawford & Co., sald firm belng composed of 
the appellees W. B. Mallory and W. J. Crawford. A statute of the state of 
Arkansas, which was approved on March 25, 1889 (Acts Ark. 1889, c. 58, p. 
73), contains the foUowing provision: 

"Section 1. That in suits to foreclose or enforce mortgages or deeds of trust, 
It shall be sufflcient défense that they hâve not been brought wlthln the 
period of limitation prescribed by law for a suit on the debt or liablllty for 
the securlty of which they were given. Provlded, that when any payment Is 
made on any such existing indebtedness, before the same Is barred by the stat- 
ute of limitation, such payment shall not operate to revive sald debt, or to 
extend the opérations of the statute of limitation with référence thereto, 
so far as the same alïects the rights of third parties, unless the mortgagee, 
trustée or beneflciary shall, prier to the expiration of the period of the statute 
of limitation, Indorse a mémorandum of such payment wlth date thereof on 
the margln of the record where such instrument is recorded, whlch indorse- 
ment shall be attested and dated by the clerk." 

The défendants to said bill of complaint, namely, Foster and wife, Edward 
C. Hornor, trustée, Hamilton S. Hornor, and Sidney H. Hornor, filed an an- 
Bwer to the bill, wherein they averred, in substance, the foUowing facts: That 
the deed of trust in favor of Mallory, Crawford & Co. was executed as chargea 
in the bill on March 5, 1884, to secure the notes thereln speclfled, but that sald 
notes were not executed under seal; that. If any payments had been made 
on said notes as was charged in the bill of complaint, such crédits had never 
been indorsed on the margln of the record where the deed of trust was re- 
corded as the aforesaid statute of the state of Arkansas required; that on 
January 10, 1894, Foster and wife executed a second deed of trust on a part 
of the lands covered by the flrst deed of trust in favor of B. O. Hornor, as 
trustée, to secure a certain indebtedness which Thomas Foster then owed 
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to tlie défendants Hamilton S. Hornor and Sidney H. Hornor; and that at 
the date of the exécution of such second deed of trust, the défendants H. S. 
and S. H. Hornor had no notice, either in law or in fact, ttiat the prlor deed 
of trust in favor of Mallory, Crawford & Co. was an exlsting incumbrance on 
the land by reason of the fact that payments had been made on the notes 
thereby secured. The Laws of Arkansas {Mansf. Dig. c. 97) contain the fol- 
lowing provisions relative to limitations: 

"Sec. 44S3. Actions on promissory notes, and other instruments in writing, 
not under seal, shall be commenced within flve years after the cause of action 
shall accrue, and not af terward. 

"Sec. 4484. Actions on writings under seal sliall be commenced within ten 
years after the cause of action shall accrue, and not af terward." 

lu View of the premises. the défendants pleaded that the complainants had 
not instituted their suit within the time prescribed by the statutes of Ariiansas 
within which suits must be brought to foreclose or enforce mortgages. The 
circuit court overruled the défense, and the défendants below have appealed. 

John J. Hornor (E. C. Hornor, on brief), for appellants. 
M. L. Stephenson (Jacob Trieber, on brief), for appellees. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

THAYEE, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

When the notes secured by the first deed of trust were produced 
and oiïered in évidence on the trial in the circuit court, they turned 
ont to be instruments under seal, although they were descrlbed in 
the deed of trust as promissory notes. One of thèse notes, which 
will serve as a type of ail, except as to amounts, was in the follow- 
ingform, to wit: 
"$1,652.41. La Grange, Ark., March 5, 1884. 

"Twelve months after date I promise to pay to the order of Mallory, Craw- 
ford & Company, one thousand six hundred and flfty-two and 41/100 dollars, 
at the banking house of John S. Hornor & Son, Helena, Arkansas, with Inter- 
est at the rate of ten per cent, per annum f rom date until paid. Value received. 

"Thomas Foster. [Seal.]" 

The period of limitation which applies to "writings under seal" in 
the state of Arkansas, as above stated, is 10 years, and the présent 
suit appears to have been commenced on January 31, 1894 There- 
fore the suit to foreclose the deed of trust in controversy was brought 
before the period of limitation prescribed by law for a suit on the 
debt thereby secured had expired, and the suit was not barred by 
the provisions of the act of March 25, 1889, above quoted in the state- 
ment. The real défense to the suit which the défendants seek to 
interpose in this court, although it was not pleaded in the answer, 
is that the written obligations which the deed of trust held by the 
complainants below was given to secure were not correctly described 
therein, and that by reason of such misdescription the défendants 
H. S. Hornor and S. H. Hornor were misled to their préjudice when 
they accepted the second deed of trust. It is urged, in substance, 
that as the deed of trust described the obligations thereby secured 
as "promissory notes," said last-named défendants were entitled to 
infer from the record that the obligations so described were ordi- 
nary promissory notes, not under seal, which would be barred by 
limitation after the lapse of flve years from the date of maturity, and 
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that because of the lapse of that period before fhe second deed of 
trust was executed, the défendants had tlie right to présume that 
the flrst deed of trust had ceased to be a lien. In légal efEect, there- 
fore, the défense interposed in this court is tliat the complainants 
below are estopped, as against the holders of the second deed of 
trust, from asserting a prior lien under the first mortgage. We 
think that this latter défense would not be tenable even if it ap- 
peared that it was well pleaded in the answer. It is obvious that 
the obligations secured by the first deed of trust were not inten- 
tionally misdescribed with a view of deceiving a subséquent incum- 
brancer or purchaser, because the deed of trust was executed long 
before the passage of the act of March 25, 1889, when it was ut- 
terly immaterial whether the obligations were described simply as 
promissory notes or as promissory notes under seal. As the law 
stood when the mortgage was executed, the lien thereof was not 
affected or impaired by the fact that it omitted to state that the in- 
struments evidencing the debt were executed under seal, inasmuch 
as the mortgage correctly speciûed the amount of the debt, and con- 
tained words of description sufflcient to identify the indebtedness 
intended to be secured. Curtis v. Flinn, 46 Ark. 70, 72 ; Carnall t. 
Duval, 22 Ark. 136. It is obvious, therefore, that the misdescriptlon 
complained of was not intended to mislead or to deceive any one, 
and that the junior incumbrancers are not in the attitude of persons 
who hâve been iutentionally misled to their préjudice. 

Moreover, under the laws of the state of Arkansas, as construed by 
Its highest court, the obligations secxired by the first deed of trust 
in favor of Mallory, Crawf ord & Oo. do not appear to hâve been mis- 
described, although they were termed "promissory notes." This 
conclusioîi, we think, is warranted by the following facts; The 
constitution of the state of Arkansas, «vhich was adopted in the year 
1868, contained the following provision: 

"Prlvate seals are hereby abolished, and hereafter no distinction shall exlst 
between sealed and unsealed Instruments concerning contracta between Indl- 
vlduals." Const 1868, art. 15, § 16; Mansf. Dig. p. 142. 

The subséquent constitution of that state, which was adopted in 
the year 1874, contained the following paragraph on the same sub- 
ject: 

"Untll otherwise provlded by law, no distinction sholl exlst between «ealed 
and unsealed Instruments concerning contracts between Indivlduals executed 
slnce the adoption of the constitution of 1868, provlded that the statutes 
of limitation with regard to sealed and unsealed instruments In force at that 
time continue to apply to ail instruments afterward executed until altered or 
repealed." Schedule to Const. 1874, § 1; Mansf. Dig. p. 84. 

In the case of Dyer v. Gill, 32 Ark. 410, thèse provisions of the 
two constitutions of the state were considered with référence to a 
note that had been executed under seal after the adoption of the 
constitution of 1868, and it was held, in substance, that the addition 
of a seal after the maker's signature did not alter the character et 
the instrument, but that it still remained a simple contract, or, in 
other words, a promissory note. It was further held, however, in 
the same case, that the provision found in the schedule to the con. 
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stitutioii of 1874, supra, operated to extend the period of limitation 
from five to ten years in those cases where a promissory note was 
thereafter executed under seal. This case has been referred to 
and approved in the subséquent cases of Stephens v. Shannon, 43 
Ark. 464, 468; Vaughan v. Norwood, 44 Ark. 101; Wilson v. Pryor, 
Id. 532, 535. It seems, therefore, that there are now two kinds of 
instruments in use in the state of Arkansas which are recognized 
alike as promissory notes, and may properly be described as such. 
To the one class belong those notes not under seal which are subject 
to the statutory bar of five years, and to the other class belong notes 
executed under seal which are subject to the statutory bar of ten 
years. In ail other respects, the two kinds of notes are alike, and 
notes of both kinds are regarded as simple contracts. The resuit 
is that if the maker of a promissory note drawn in the state of 
Arkansas adds a seal to his signature, it does not change the char- 
acter of the instrument in any respect, but simply extends the period 
of limitation. 

Such being the local law on the subject, we think that the défend- 
ants below are in no condition to complain that they were misled by 
the provisions contained in the first deed of trust, or by the record 
thereof. As the statutes of the state and local décisions recognized 
two kinds of obligations termed "promissory notes," and as the obli- 
gations secured by the first deed of trust were thus described, and 
were in fact promissory notes, the défendants should hâve ascer- 
tained, before accepting the second mortgage, whether they belonged 
to the class of notes that would be barred in five years or in ten. No 
suiHcient reason exista, therefore, for holding that the owners of the 
first deed of trust are either barred of their right to foreclose the 
same, or that they are estopped to assert a prior lien. The decree 
of the circuit court was for the right party, and it is hereby afflrmed. 



CITY OF FINDLAY v. PERTZ et al. 

(Circuit Court of Appeals, Sixtli Circuit. May 12, 1896.) 

No. 377. 

1. Princip-^i. and Agent— -Agent Acting fob Both Parties— Ratification by 

PuiNciPAL — Municipal Corpouations. 

Wliere a city refused to pay a balance of tlie price of certain machines 
purcliased by it, on the ground that its agent to make the purchase secretly 
acted as the agent of the seller, and in a suit for such balance there was 
évidence fairly tending to show that after discovery oif the fraud the city 
continued to use the machines, and elected to ratify the purchase, lield, 
that the court properly refused to direct a verdict for défendant. 

2. Appbal— OB>rBCTioNs not Raised Below. 

In an action for the contract price of machines furnished to a city, a 
défense that the contract was void because of noncompliance witb a state 
statute forbidding the city council to malie any contract involving the ex- 
penditure of money, unless the auditor of the corporation shall first certify 
that the money required was in the treasury (Rev. St. Ohio, § 2702), cannot 
be taken for the flrst time in the appellate court. 

3. SAMB — ASSIGNMKNT OF ErRORS. 

To obtain the benefit of any error in respect to the action of the trial 
court in failing to give effect to a particular statute, there should be some 
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spécifie assl^nment definltely polntlng out the action agalnst. wblch com- 
plalnt 1b made. 

4. ÔALB — Action fob Pricb — Adhksibilitt aot» Wkight of Evidence — In- 

structions. 

In an action agalnst a clty for the purchase priée of certain "automatlc 
separators," adapted to be attached to the orifice of a natural gas well 
to separate the oll and water from the gas, there was évidence for de- 
fendant that the machines had net worked automatically, and were In- 
capable of dolng the work for whlch they were purchased. Evidence was 
glven for plaintlfC that the separators had worked automatically and suc- 
cessfuUy at other places, and that they had not been properly put on or 
cared for by défendant. Beld, that the évidence as to use elsewhere was 
properly admitted, and there was no error in charglng the jury that it was 
material and important, If they found that the machines were ail con- 
structed allke. 

5. Salb — Evidence of Value— Mahket Pricb. 

In an action to recover the reasonable value of machines kept and used 
by a City after attemptlng to resclud the contract of purchase, proof of 
market value, or the value at whlch the owner offers them for sale on the 
mârket, Is not conclusive of actual value, but It may be taken into consid- 
ération In arrlvlng at the actual value. 

In Error to the Circuit Court of the United States for the West- 
ern Division of the Northern District of Ohio. 

W. F. Duncan and Jason Clackford, for plaintiff in error. 
0. C. Shirley (J, C. Blacldidge, B. Ç. Moon, Harvey Scribner, and 
Frank H. Hurd, with him on the brief), for défendants in error. 

Before TAFT and LUETON, Circuit Judgea, and HAMMOND, J. 

LUETON, Circuit Judge. The défendants in error, John W. 
Pertz and George E. Btewart, partners under the name of Pertz 
& Stewart, are patentées and manufacturers of certain machines 
called "automatic separators." Thèse machines were adapted to 
be attached to the orifice of a natural gas well, and purported to 
separate the oil and water which came to the surface intermingled 
with the gas, and to do this work automatically. They claim to 
hâve sold 32 of thèse separators to thé city of Fiudlay, a municipal 
corporation of the state of Ohio, which owned and operated a plant 
for the distribution of natural gas to consumers within that city. 
This action was brought by said Pertz & Stewart against the city 
of Findlay for a balance alleged to be due on account of the sale 
aforesaid. There was à judgment for the défendants in error, and 
to review that judgment this writ of error has been sued out. A 
former judgment in favor of the défendants in error upon the 
same account was reversed by this court for reasons fully appear- 
ing in an opinion of this court then delivered, and reported in 13 
C. C. A. 559, 66 Fed. 427 et seq. The défenses against the action 
upon the former trial are fuHy set out and discussed in the foi-mer 
opinion of this court, and need not be again hère stated, except in 
BO far as shall appear necessary to the détermination of the ques- 
tions involved upon the présent writ of error. 

Upon both trials there was évidence tending to show that the 
euperintendent of the city gas plant, who bought thèse separators 
for the city. and through whom it was sought to charge the city 
aa upon a contract, was at the time also the agent of Pertz & Stew- 
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art for the sale of their patented machines upon a commission. 
Upon both trials there was évidence tliat this double agency of the 
city's oflicer was known to Messrs. Pertz & Stewart, and was un- 
known to the municipal authorities. Upon both trials there was 
évidence tending to show that, when the city authorities discover- 
ed this fraudaient conduct of their agent, they repudiated tlie con- 
tract for the city, and notifled the sellers to remove their machines. 
Before this discovery was made, $315 was paid by the city, in full 
payment of the flrst three machines so purchased. On the last 
trial, as upon the flrst. there was évidence tending to show that 
notwithstanding the citv had, by a letter, repudiated the contract, 
it thereafter continued to use the said separators, and to exercise 
authority over and conceming them. Upon the former trial the 
learned trial judge was of opinion that if it was established that 
the agent of the city, from whom the purchase had been made, was 
also the agent of the sellers, that fact would entitle the city, upon 
its discovery, to disavow the contract and return the machines to 
the manufacturers. He was also of opinion that, if the machines 
were articles proper for the purposes of a municipal corporation, 
it was capable of ratifying the contract after the discovery of the 
fraud, and that such ratification might be established by a réten- 
tion and use of the machines for an unreasonable time after a 
discovery of the fraudulent conduct of their agent. Being of opin- 
ion that the évidence of ratification was practically undisputed, 
he instructed the jury upon this point in favor of the plaintiflfs. 
This court, upon the former writ of error, held that the trial judge 
did not err in entertaining tlie opinion, and so instructing the jury, 
that the city, upon a discovery of the improper dealing with its 
agent, might either repudiate or afifirm the contract, as it should 
elect. We did not agrée with the trial judge that the évidence of 
ratification after full discovery of the fraud was so clear and un- 
disputed as to leave no issue for the jury. For failure to submit 
to the jury the question of whether there had been an intentional 
ratification, the cause was remanded, with directions to order a 
new trial. At the conclusion of the trial now under review, a full, 
clear, and sound charge was delivered to the jury, who, upon the 
law and facts, again found a verdict for the défendants in error. 
Many exceptions were taken to this charge, each of which has 
been made the subject of a separate assignment of error. A large 
number of requests for spécial or additional charges were also 
made, most of which were refused, each such refusai being now as- 
signed as error. Inasmuch as the chargé covered the entire case, 
and was in substantial harmony with the opinion entertained by 
this court upon the former writ of error, we do not deem it essen- 
tial or profitable to consider at length the various exceptions taken, 
or the many requests for further instruction. We shall therefore 
briefly indicate our ruling upon such of the assignments of error 
as hâve been most relied on in argument. 

The error assigned for refusai to charge requests Nos. 1, 2, 4, 
and 5 must be overruled, because they were suflBciently covered 
by the charge as delivered. 
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The sixth assignment of error is baged upon tlie refusai of the court 
to charge as foUows: "Under the pleadings and the évidence, 
the jury should find a rerdict for the défendant for three hundred 
and flfteen dollars, and interest from September 16, 1890." This 
was properly overruled. There was évidence tending to show that, 
after the city authorities became fully aware of the double char 
acter of the agent through whom the city had made the purchase 
of the automatic separators, it elected to ratify the bargain. A 
learned, able, and forcible argument has been made by the coun- 
sel representing the city to show that the évidence of ratification 
was insufflcient. We are not authorized to weigh the évidence. 
That is the province of the jury. There were circumstances in 
proof tending to show that the city continued to use thèse machines 
for a considérable time after it had fully discovered the fraud of 
its agent; and there was also évidence of negotiations between 
the city authorities and the sellers, contemporaneous with and 
subséquent to their notice of an intention to disaffirm the contract, 
which tended to cast doubt upon the real purpose of the city in re- 
spect of afflrming or disafflrming the transaction. As to whether 
the rétention and continued use of the machines was, under ail 
the circumstances, unreasonable, and inconsistent with an inten- 
tion to annul the contract, was a matter about which reasonable 
men might draw différent inferences. We may concède that the 
facts and circumstances tending to show an intent to disaflSrm, and 
to adhère to such disaffirmance, were meager, and that the weight 
of évidence was against the verdict, still there was évidence tend- 
ing to show ratification. The matter was therefore one for the 
considération of a jury. The refusai of the court to grant a new 
trial because the weight of évidence was against the verdict, or for 
any other reason, is not assignable as error. This has been so 
frequently decided that it is not needful to cite authorities. 

Counsel for plaintiff in error hâve argued that this contract for 
the purchase of thèse machines was void under section 2702 of the 
Eevised Statutes of the State of Ohio, which provides that: 

"No agreement, contract or other obligation involving the expenditure 
of money shall be entered into, nor shall any ordinance, resolution or order 
for the appropriation or expenditure of money, be passed by the council or 
any board or offlcer of a municipal corporation, unless the auditor of the cor- 
poration • * * shall first certlfy that the money required for the contract, 
agreement or other obligation, or to pay the appropriation or expenditure, is 
in the treasury to the crédit of the fund from which it is to be drawn," etc., 
"* * * and ail contracts, agreements or other obligations, and ail ordi- 
nances, resolutions and orders entered into or passed, contrary to the pro- 
visions of this section shall be void." 

It is enough to say that a caref ul examination of this record 
shows that this question is now for the first time raised. No 
demurrer was filed to the pétition of the plaintiff s below because 
it did not affirmatively show that the contract sued upon had been 
authorized according to the terms of the statute, and no référence 
to any such défense is made in any pleading or answer filed by the 
city. No proof appears in the bill of exceptions concerning the 
action of the city council or of the authorities of the city of Find- 
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lay, and no request was made for any charge to the jurj' touch- 
ing this statute. The question is not presented by any assign- 
aient of error, unless it be contended that it is embraced within 
the assignment of error now under considération. That assign- 
ment of error is altogether too broad and gênerai, under the elev- 
enth rule of this court (11 C. C. A. cii., 47 Ped. vi.), to bring up 
any such specifle objection as is now sought to be raised in respect 
of the effect of tliis Ohio statute. Eailwav Co. v. Ives, 144 U. 
S. 408-415, 12 Sup. Ct. 679. To hâve obtàined the beneflt of a 
considération of this question, it should hâve been presented to 
the trial court in some form. It may be that proof of compliance 
with this statute was made. The bill of cvceptions would prob- 
ably omit ail matter not necessary to the décision of questions 
of law intended to be relied on. To obtain the beneflt of any error 
in respect to the action of the circuit court below in failing to 
give effect to this Ohio statute, there should hâve be(m some spé- 
cifie assignment, definitely pointing out the action of the court 
against which the complaint is made. 

The third request involves a matter which lias now become im- 
material. It presented the question as to whetlier, under the 
pleadings, there '-ould be a recovery by the plaintiff in error against 
the défendants in error of the money alread, paid by the city upon 
the contract, or of the différence between the sum paid and the 
value of the machines bought. Inasmuch as the jury hâve found 
a large sum due from the city, after crediting the sum theretofcre 
paid, the question involved by this request is of no importance. 

An exe ption v s taken to the following portion of the charge 
to the jury: 

"The court further oharged the jury as follows: 'The manner in which 
thèse machines did their work elsewhere is not proof that thèse machines 
did their work well at Findlay, but is a fact important and material, if you 
flnd the separators were ail constructed alike, as showing whether the Find- 
lay machines were properly put on, properly cared for, and fairly tested. 
Because two or more machines, equally well made, and similarly constructed 
and used, ought to work alike, and if one worlved well at Kokomo, Indiana, 
and another failed to work at Findlay, and both were tried and used under 
substantially similar conditions, the fact that the Kokomo separator did work 
is a circumstance which ouglit to help you verj' much in deeidine whether 
the failure of the separator to work at Findlay was from plaintiffs' failure 
to properly make them, or from defendant's failure to properly put them 
upon the sas wells, and properly care for and use them after they were 
attached.' " 

Numerous exceptions hâve also been taken to the évidence upon 
which this portion of the charge bore. We thinlv there was no 
error in the admission of the évidence, and none in the charge, in 
respect of its weight and force. If the jury should flnd that the 
city had elected to afflrm the contract, it would then devolve upon 
them to détermine whether the city was liable for the value as per 
fuU contract price, or was liable only for their actual value. There 
was évidence that the machines had been represented as capable 
of working automatically. There was also évidence tending to 
show that thèse machines upon the Findlay oil wells had not 
worked automatically. The court oharged the jury fully and clear- 
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ly upon the effect of proof that thèse machines were not capable 
of doing the work which they were represented as able to do. Up- 
on the one side it was contended that the machines had been im- 
properly adjusted upon the Wells, and that they had been neglected 
and improperly cared for, and that their failure to work was not 
due to any fault in their original construction, or any fault with 
which the manufacturera and patentées wei'e chargeable. Evi- 
dence that the same machines, upon other wells, did work auto- 
matically, was a circumstance important or unimportant as it 
might appear from other évidence that the conditions were similar 
or dissimilar. 

The court charged the jury that if they found that the city of 
Pindlay had ratifled this contract, and waived its right to rescind 
the same, they should flnd for the plaintiffs, and for such amount 
to be due them as they should détermine thèse machines were rea- 
sonably worth — 

"Having référence to their market value as shown by proof, and from other 
évidence of value, which includes évidence of the way in whieh they dis- 
charged the purposes for which they were sold and deslgned; and upon sueh 
an amount you will give the city crédit for the sum of ?315, which they hâve 
already paid, and for the commissions which the plaintiffs say they are en- 
titled to as stated in the account." 

To this the court subsequently added: 

"I deem it proper to call your attention to the fact that I said, in determining 
the value of thèse machines, you might consider, as one of the éléments, the 
market price at which they were sold in the place where used. I still think 
that this is an élément of considération of their value, and I will let the 
charge stand as it is." 

Exception was taken to so much of the charge as permitted the 
jury, in determining the reasonable value of thèse machines, to look 
to the "market price at which they were sold in places where 
used" as one of the éléments of actual value. The market value, 
or the value at which the owner or producer holds them for sale and 
ofïers them on the market, is not conclusive évidence of actual 
value, but it is clearly a matter which may properly be taken Into 
considération in arriving at the actual value. Dwight v. Com- 
missioners, 11 Cush. 201. 

Other errors hâve been assigned and argued. We think there 
is no substance in any of them. The judgment must be aflQrmed. 



ZIMMERMAN v. GIRARDI. 

(Circuit Court of Appeals, Second Circuit. June 17, 1890.) 

CONTRACTS— Question for Jury. 

PlaintifC sued défendant for the value of certain goods alleged to hâve 
been sold to him, but which défendant claimed were placed with hlm by 
the plaintiff on consignment. The contract originally made between the 
parties was eontained In certain letters and other documents, but there 
was oral évidence of a conversation between the parties which, if the 
plaintiffs version of it were believed, tended to establish a new agree- 
ment between the parties, after the original contract, by which the défend- 
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ant on sufficient considération undertook absolutely to pay for the goods. 
Eeld that, though, if tlie contract were whoUy contained in tlie writings, 
its interprétation would be for ttie court, and though some of the cor- 
respondence tended strongly to corroborate defendant's version of tlie con- 
versation, ttie évidence in regard to the latter required the submission 
of the issue to the jury. 

In Error to tke Circuit Court of the United States for the Southern 
District of New York. 

Stern & Eushmore, for plaintiff in error. 
K. Burnham Moffat, for défendant in error. 

Bef ore WALLACE and LACOMBE, Circuit Judges. 

WALLACE, Circuit Judge. No exceptions were talten for the de- 
fendant, the présent plaintiff in error, to any rulings of the trial 
judge other than his refusai to take the case trom the considération 
of the jury and décide, as a matter of law, that upon the évidence 
which had been introduced the plaintiff was not entitled to recover 
because it did not appear that the défendant had agreed to purchase 
the merchandise sent to him by the plaintiff. Unless this ruling was 
erroneous, the assignments of error are without foundation. 

The merchandise consisted of seven shipments of straw braids 
sent by the plaintiff from Marostica, Italy, to the défendant at New 
York City at différent times between June, 1889, and November, 
1890, the last but one having been sent in or prior to January, 1890. 
The contract originally made between the parties respecting the dis- 
position of the goods was embodied in their correspondence, con- 
sistihg of letters, invoices, and statements of account transmitted 
during the period of the shipments. It is insisted for the plaintiff 
in error that, unless this correspondence imports an agreeinent that 
the goods were sent upon consignment, to be sold by the défendant 
for the account of the plaintiff, it shows tnat the parties never 
reached an agreement, because there was no assent by the défendant 
to the terms of sale proposed by the plaintiff; and upon this theory 
he contends that a verdict should hâve been directed in his favor. 
If the only évidence of a purchase by the défendant had been that 
which was contained in the correspondence, the contention would 
be Sound. There were no words or phrases in the letters having a 
significance depending upon extraneous évidence, and, this being so, 
the case would hâve been controlled by the rule that the interpréta- 
tion of agreements to be deduced from correspondence of the parties 
devolves upon the court as matter of law. But, besides the letters, 
oral évidence was introduced relating to an interview which took 
place between the parties at Brugg, Switzerland, in August, 1891, 
tending to show that a further agreement was made by the parties. 
The interview was carried on through the médium of an interpréter, 
and the testimony, possibly because it was taken upon commission, 
does not give the conversation in much détail, or disclose a spécifie 
promise by the défendant to purchase or pay for the goods. But, if 
the version given by the plaintiff and his witness Padovan is true, 
M'hat took place raised at least an implication of acquiescence and 
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assent by tlie défendant équivalent to such a promise. The plain- 
tiflf Mmself testifled as follows: 

"John Zimmerman said that the merchandise had not been sold because the 
season was unpropitious, and because other articles were in demand and were 
sold. I said I did not aceept such reasons, because they did not concern me 
in any way, and I ventured the suggestion that it was because of the fact 
of small sales he had from time to time pretended that my merchandise was 
on consignment, and that such claim was in manifest contradiction to ail 
preceding correspondence. John Zimmerman assured me many times that in 
the following autumn the conditions of the New York marliet would change, 
and predicted the certain sale of the merchandise. On the basis of this ex- 
press assurance, I said I would grant him, by way of compromise, a respite 
until the following autumn, or until December at the latest, for the fuU pay- 
ment of the merchandise without any déduction, whether for discounts or 
for charges. But I did not say I would grant him consignment. On the 
contrary, it was clearly stated to him that, as soon as he arrlved in New 
York, which was to be within a few weeks, he should open and examine the 
merchandise, which he said was on the doclis, and should remit at the same 
time a payment of 20,000 francs on aecount. I insisted upon this agreement 
to such an extent that Fritz Zimmerman said that, as we understood eaeh 
other, there was no occasion to keep bringing the subject up again; otherwise, 
John Zimmerman would be ofCended. After this he gave me an order for 
7,450 pièces 'Maglina nella biancata,' to be pald for as soon as the merchandise 
should arrive at Florence and be examined by Fritz Zimmerman." 

The witness Padovan testifled that, after the parties had stated 
their différent contentions — 

"Girardi thereupon stated that by way of compromise he would grant not a 
consignment, but a respite for payment of the balance of the merchandise 
at the invoice priées, without ded,uctions or allowances, until the autumn or 
December following; Inslsting, and to this Zimmerman said he agreed, that 
as soon as the latter should arrive in New York, where he expected to be in a 
short time, 20,000 francs should be remitted on aecount, immedlately upon 
examlnation of the goods, which Zimmerman said were lying on the docks. 
Girardi kept inslsting upon thèse conditions, so that Fritz Zimmerman finally 
said it was best not to speak again on the subject, so as not to sour John 
Zimmerman. It seemed to Girardi to hâve been agreed upon, and he ac- 
cepted the suggestion. After the conversation Mr. John Zimmerman gave 
Girardi a new order for bralds." 

Kotwithstanding the testimony of the défendant to the eflect that, 
at that interview, he refused to change his position in the matter, 
and that its final outcome was that the plaintiff agreed to hâve the 
goods stand on consignment, — testimony which is materially cor- 
rohorated by letters from the plaintiff written subsequently, — the 
évidence in respect to this interview presented an issue of fact 
which it was the exclusive province of the jury to décide. It author- 
ized them to flnd that, whatever might hâve been the préviens con- 
tract between the parties, a new agreement was reached by which 
the plaintiff consented to extend the time of payment of the demand, 
which he then claimed to be due, and the défendant promised to ac- 
eept the goods upon the basis of a purchase to be paid for in the 
following December. The trial judge could not hâve directed a ver- 
dict for the défendant without invading the province of the jury. 

We flnd no error in the record, and the judgment should therefore 
be afiirmed. 
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BLECTRO-DYNAMIO CO. v. THE ELECTRON. 

BIGLER V. ELECTRO-DYNAMIC CO. 

(Circuit Court of Appeals, Second Circuit. May 2G, 1896.) 

1. CONTRACT OP SaLK — CONSTRUCTION— GUARANTY OF HORSE PoWp:R. 

Libelant contracted to refit a yacht witb eleetric storage batteries, anrl 
rewind the original motor therein "so as to produce 1.5 liorse power, or 
25 horse power as a spurt, or to produce readily about 10 horse power at 
ordinary service." Helâ that, in the absence of any deflnite explanation, 
this amount of horse power was to be developed in the battery and wires 
for delivery to the machinery, subject to such frictional diminution in the 
machinery itself as might intervene between the ends of the wires and 
the propeller blades. 56 Fed. 304, affirmed. 

2. Admiralty Jcrisdiction — Maritime Liens— State Statutes. 

The fédéral admiralty courts cannot enforce a lien claimed under a 
State statute for niaterials and repairs furnished to a foreign vessel, uu- 
less It appears that crédit was given to the vessel. 

3. Samb — Waivbb dp Objections— FiLiNG op Cross Libel. 

In a suit in rem to enforce an alleged lien under a state statute, tho 
fillng by défendant of a cross libel in personam, and obtaining a stay of 
proceedings on the original libel until security to respond In damages is 
given, held not to operate as a waiver of objections to the existence of 
any maritime lien. 

4. Salk — Impi.ibd Warranty op Riqht to Use — Eviction dndbr Patent. 

On a sale of personal property there is an implied warranty of the 
purchaser's uninterrupted right to use the article purchased, especially 
when such use is indispensable to the continuance of the business for 
which it was purchased; and if the purchaser is prevented from usiug 
it by a third person having a valid patent covering the article in ques- 
tion, this is an éviction, whieh will constitute a défense to an action for 
the priée. 

5. Samb — What Constitdtes an Eviction. 

Mère notice by a third party of his claim that an article purchased in- 
fringes a patent owned by him is not of itself an éviction of the purchaser, 
so as to show a breach of the seller's implied warranty of a right to use. 

6. Samb. 

Where certain electrical machinery was sold, and the purchaser used 
it for one season, after which he was notified by a third party of a claim 
of infringement of a patent owned by the latter which had been sustained 
by the courts, held, that this breach of implied warranty of a right to use 
did not, under the circumstances, constitute a perfect défense against the 
payment of any part of the purchase priée. 

Appeal from the District Court of tlie United States for the 
Eastern District of New York. 

This was a libel by the Electro-Dynamie Company against the 
yacht Electron, James Bigler, claimant, to recover a balance al- 
leged to be due of the priée of certain supplies and repairs. The 
claimant flled a cross libel in personam to recover damage for ^n 
alleged breach of the contract under which the repairs were fur- 
nished, and the court granted a stay of proceedings on the original 
libel until security was given for the damages claimed under the 
cross libel. 48 Fed. 689. Afterwards the case was heard upon 
the merits, and the court below entered a decree for libelant, and 
v.74F.no.6 — 44 
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dismissed the cross libel. 56 Fed. 304, Tlie owner of tlie yacht 
appealed. 

Geo. Bethune Adams, for appellânt. 
H. Galbraith Ward, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. James Bigler of Newburgh, N. Y., 
was the owner of the Electron, an iron yacht of 37 feet in length, 
which was supplied with electrical motive power. He lengthened 
her to 75 feet hj cutting her in two and filling in the space with 
the same breadth of beam. On February 28, 1891, he accepted the 
written offer, dated, February 17, 1891, of the libelant, the Electro- 
Dynamic Company, a corporation of Philadelphia, the important 
portion of which was as follows: 

"I hâve just seen Mr. Bâtes, who conflrms the rougli éstimate I mnde to you 
the other day in answer to your request for a priée on réfitting the Electron 
with two hundred and fifty (250) cells of storage batteiy, and with the orig- 
inal motor rewound so as to produce 15 horse power, or 25 horse jjower as a 
spurt, or to produce readily about 10 borse power at ordinary service. We 
therefor» propose to furnish'you with two hundred and fifty (250) new cells 
of '22 M' aceumulators, rewind one motor, supply two (2) new armatures, 
supply ail' necessary switches and wiriug and ten (10) incandescent lâmps 
and sockets for the sum of four thousand and ten dollars ($4,010;, payable 
two thousand dollars ($2,000) cash on delivery of the material at Newark, 
N. .T., ready to go on the beat, and one tliousand dollars ($1,000) in a sixty- 
days note, and one thousand and ten dollars ($1,010) in a 90-days note, in- 
terest added, drawn to your order, and indorsed by you." 

Ail the apparatus, except the batteries, were m^de by the li- 
helant at its factory in Philadelphia. The batteries were made for 
the libelant by another corporation, called the Electrical Accumula- 
tor Company, at its factory in Newark, N. J. The yacht was sent 
to Newark to be equipped with the batteries, where the apparatus 
of the libelant was alsç put in for thé s^ke of conyenience. After the 
equipment had been put on board theiboat, a portion of the pur- 
chase price was paid, leaving a claimed balance of $2,106.08, which 
Mr. Bigler refused to pay, whereupon the libelant brought a libel 
in rem against the Electron to recover the unpaid dmount which 
the libel alieged had been furnishèd upon her crédit. 

The answer of the owner and claimant alieged that the vessel 
was delivered to the libelant upon certain assurances made by its 
officers as to the horse power, velocity of wheel, and increased 
speed which would be produced by the new machinery, but that, 
"after the work had been performed, it was found that the elec- 
trical equipment so supplied by libelant did hôt produce either 
the horse power or the révolutions of the whèèl which were con 
tracted for and guarantied by libelant as aforesaid, but that the 
same totally failed to produce the said horse jibwer, or the said 
velocity of wheel, or the increased speed which was the objéct of 
said agreement." The answer further alieged thfit; although a 
new wheel was put in the boat by the claimant at libelant's ré- 
quest, the promised horse power and velocity were not produced, 
that the apparatus and equipment were détective, and that many 
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of the cells were of înferior workmanship. The answer furtlier 
alleged that the batteries fumished by libelant were an irxfringe 
ment of patents owned or controlled by the Brush Electric Com- 
pany and others, and that before said contract it had been ad- 
judged that sucli batteries were covered by said patents; that he 
was not informed of said suits by libelant, and was ignorant of 
the same until he was notified on October 19, 1891, by the owner 
of the patents or a licensee, that said batteries were an infringe- 
ment, and was threatened with a suit for using the same, and that, 
if he continued to use the same, he would subject himself to fur- 
ther liability; and that he had ofifered to retum to libelant ail 
the electrical equipment and apparatus. The claimant aiso flied 
a cross libel in personam against the Electro-Dynamic Company, 
which made the same allégations, and prayed for the recovery of 
the damages which he had suffered. 

The principal défense upon the merits is that the new batteries 
and the rewinding of the motor did not produce the horse power 
which was guarantied in the letter of February 17th, and that 
neither the speed which was expected from the number of révolu- 
tions of the wheel, which had been referred to, and which Mr. 
Bigler supposed had been promised, in conversations which took 
place before February 17th, nor said number of révolutions, had 
been produced. It is obvions that thèse conversations could not 
be introduced to add to the requirements which had been embodied 
in a written contract deliberately entered into, and of which no 
reformation had been called for by either party. But the district 
judge admitted conversations which were offered to show the 
définition by the parties of the expression "to produce horse pow- 
er," and by that means quite an amount of testimony in regard 
to anticipated révolutions came into the record. The theory of 
Mr. Bigler is that the previous conversations showed that the 
guarantied horse power was to be delivered to the screw or trans- 
mitted to the propeller, and that from 10 to 15 horse power would 
produce 800 révolutions per minute on point 2, and that 25 horse 
power would produce 1,400 révolutions on point 3. The libelant's 
définition of the disputed term is that the horse power was to be 
developed or produced in the battery and wires and delivered to 
the machinery, but that diminution must be expected to take place 
between the wires of the battery and the propeller blades. Ke- 
liance upon the accuracy of Bigler's recollection in regard to the 
strength of the assurances or promises which were made before 
February 17th, respecting the number of révolutions or the ex- 
pected speed, is impaired by his letter to the président of the li- 
belant corporation pf March 11, 1891, in which he says: 

"I am anxious to get some information in référence to the velocity of tlie 
wheel as proposed to be run by the new motor. Please state as near as you 
can the No. of révolutions on the 3 feods as you propose the motor will run. 
The wheel Is 26" in diameter; the pitch is 15"; I thlnk, too light." 

On March 28th Bigler again wrote as f ollows : 

"I would also ask, as I hâve done before, the velocity of the motor on the 
three speeds whieh she is expected to run." 
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To thèse requests the libelant replied on April 9th as follows: 

"Slnce you were hère, a rougb calculation of the probable speed of the motoF 
under the best conditions gives the following résulta: Minimum speed, 400 
révolutions per minute; ordinary speed, 800 révolutions per minute; maxi- 
mum speed (to be used not more tlian 3 or 4 minutes at a tlme), 1,400 révolu- 
tions per minute. The speed of the motor dépends upon the pitch and dia- 
meter of the screw, so that the speeds above glven are only approxlmate, and 
can be varted, at your pleasure, by varyiug the screw." 

This correspondence indicates tliat no positive assurances had 
been given before tlie date of the contract as to the velocity of 
the wheel, or the number of révolutions, or as to the eltect of the 
horse power, as produced in the battery, upon the propeller. The 
record satisfles us that no such assurances were given, or could 
honestly hâve been given; for while Mr. Griscom, the président 
of the libelant, was an electrical engineer, lie was not a beat build- 
er, and, while he thought he knew what his batteries would pro- 
duce, he did not know the effect of this electric power upon the 
blades of the propeller. On the other hand, Mr. Bigler, who was 
a boat builder, and had altered his boat at a very considérable ex- 
pense, to make lier an excursion boat, and had inferred that a cer- 
tain amount of horse power would produce a certain resuit, was 
very much disappointed that the expected speed was not attained, 
and naturally concluded that the guarantied power had not been 
produced. 

We concur in the conclusions of the district judge, which he 
stated as follows; 

"It is évident that the whole subject was In the nature of an experiment, 
in which, whatever may hâve beeu the hope or expression of contidence by 
either party as to the resuit in increased speed, no warranty or guaranty 
was assumed by the libelant. Even down to the trial, the simple question, 
what was the amount of horse power delivered at the propeller blade, over 
and above ail friction of maohinery, was left undetermined, and Is still un- 
certaln; so that, if the cou tract were held to import an obligation to supply 
so much effective power at the propeller, the évidence would not establish 
any breach. One object of the admission of évidence in regard to the con- 
versations of the parties in référence to power was to ascertaln the common 
understanding of the parties, if there was any, as to what was intended by 
producing or developing so much horse power. In the absence of any deflnlte 
évidence to the contrary, I should hold that this phrase, as applied to an elec- 
tric battery, meant the horse power developed In the battery and wires and 
delivered to the machinery, subject to such frictional diminution in the ma- 
chinery itself as might intervene between the ends of the wires of the biît- 
tery and the propeUer blades. If the latter view be correct, the évidence 
shows that the agreement was more than fuUy performed. The évidence does 
not sustain the charge of bad materlal or bad workmanship." 

The answer also denied that the equipment had been fumished 
upon the crédit of the vessel. The libelant, a Pennsylvania cor- 
poration, had placed in the boat at Newark, N. J., the niachinery, 
which it built at Philadelphia, and the batteries, which it pur- 
chased from a New Jersey corporation, the boat being owned by s 
citizen of New York. The libelant relies for the stability of its 
lien upon the statute of New Jersey, which provides as follows: 

"Whenever a debt shall be contracted by the master, owner, ;>geut or <!nn- 
signee of any ship or vessel wlthin this state for either of the following pur- 
poses: 1. On account of any work done or materlals or articles furnished in 
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this State, for or towards the building, repalring, fitting, fumishing or equipping 
such ship or vessel; * • • sucli debt shall be a lien upon soch ship or 
vessel, her tackle, apparel and fumiture, and continue to be a lien on the same 
until paid. and shall be preferred to ail otber liens thereon, except marineis' 
wages." Revision N. J. pp. 58G, 587. 

The facts show that, whatever presumptions might arise from 
the existence of the statute in regard to the repairs having been 
furnished upon the crédit of the vessel, they were not so f urnished. 
The contract was made with the owner upon his crédit exclusively. 
Upon thèse facts, two questions of law arise: (1) Can a state 
create a lien upon foreign vessels, which a fédéral court of ad- 
mirai ty will enforce? and (2) can the state statute be so construed 
in a court of admiralty as to attach a lien upon a foreign vessel 
for supplies which were not furnished upon its crédit? 

The first question has been, in substance, certified in another 
cause by this court to the suprême court. Inasmuch as it may be 
answered, although the cause may be properly disposed of with- 
out an answer to that particular question, the subject of the power 
of States to create by their local statutes liens upon foreign vessels 
will not now be considered. 

The second question relates to the limitations, if any, that a 
court of admiralty must necessarily place upon liens upon foreign 
vessels which are created by state statutes which do not, in terms, 
provide that the protected repairs or supplies must be furnished 
upon the crédit of the vessel. The authoritative exposition of the 
manner in which liens created by state statutes upon domestic 
vessels are to be made beneficially operative by admiralty courts 
is contained in the well-known case of The Lottawanna, 21 Wall. 
558, in which the suprême court again declared that, according to 
the maritime law as accepted and received in this country, those 
who farnish necessary materials, repairs, and supplies to a vessel 
in her home port, upon her crédit, do not hâve, in the absence of 
fédéral législation upon the subject, a lien on the vessel. But 
différent states had passed statutes, which, though varying in lan- 
guage., pcrmitted a lien to be placed for repairs furnished to a 
vessel in her home port, and therefore a practical difïîculty had 
arisen m. regard to the method by which such statutes could be 
enforced. Inasmuch as the maritime law of this country had not 
permitted such liens, and as congress had not regulated the subject 
by statute, it was conceded that the states might, by législation, 
àeclare the rights of material men over vessels in their home ports, 
as the states had exercised jurisdiction in the absence of fédéral 
législation upon the subject of pilotage. To meet the diflficulty 
in regard to the enforcement of state liens by proceedings in rem 
in the state courts, which would impinge upon the exclusive ad- 
miralty jurisdiction of the United States district courts, the court 
said: 

"State laws, It Is true, cannot exclnde the oontract for fumishing such 
necessaries from the domain of admiralty jurisdiction, for it is a maritime 
contract, and they cannot aller the limits of that jurisdiction; nor can they 
confer it upon the state courts, so as to enable them to proceed in rem for 
the enforcement of liens created by such state laws, for It is exclusively con- 
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ferred upon the district courts of the United States. They can pnly authorize 
the enforcement thereof by common-Iaw remédies, or sucli remédies as are 
équivalent thereto. But the district courts of the United States, having juris- 
diction of the contract as a maritime one, may enforce liens given for its 
seeurity, even when created by the state laws. The practice may be somewhat 
anoraalous, but it has existed from the origln of the government." 

The anomalpus character of the practice which enabled district 
courts to enforce liens which the maritime law declared were not 
liens, and "the inconveniences arising from the often intricate and 
conflicting state laws creating such liens, iuduced the suprême 
court, at its December term, 1858, to allow proceedings in j|»er- 
sonam only; but, a subséquent modification of the rule having 
permitted proceedings in rem or in personam, at the option of the 
libelant, the court in the Lottawanna Case further said: 

"Of course, this modification of the rule cannot avail where no lien exists; 
but -where one does exist, no matter by what law, it removes ail obstacles to 
a proceedlng in rem, if crédit is given to the vessel." 

If full force is given to the last clause of the sentence, it is an 
implication that no proceeding in rem can be had against domestic 
ships, if no crédit had been given to the vessel, and that such crédit 
necessarily preceded any lien which could be recognized by an 
admiralty court. In The Howard, 29 Fed. 604, — a case arising un- 
der the New Jersey statute, — this was understood by Judge Wales 
to be the law of The Lottawanna. The case was one of supplies 
furnished to charterers at the home port in New Jersey, where 
both libelant and owners resided, and was regarded as one ex- 
clusively of fact, and upon a flnding that no crédit had been given 
to the vessel the libel was dismissed. The same question arose 
before the court of appeals for the Sixth circuit in The Samuel 
Marshall, 4 G. C. A. 385, 54 Fed. 396. The libelants were coal mer- 
chants in Détroit, who furnished coal to a steam barge which was 
owned by citizens of Buiïalo, a citizen of Michigan and of New York, 
was enrolled at Buffalo, and had been chartered by a Détroit cor- 
poration, which had agreed to pay lier expenses. The district and 
the appellate courts found that the coal was furnished on the 
crédit of the charterer, and not of the vessels, and were of opinion 
that her home port was, at the time of the sale, the port of the 
charterers, for the purpose of determining whether a lien attached, 
and that a lien under the state statute of Michigan did not attach, 
unless the supplies were furnished on the crédit of the vessel. 
The statute gave a lien upon ail vessels above flve tons burden 
used in navigating the waters of Michigan "for ail debts contracted 
by the owner or part owner or master * * * on account of 
supplies and provisions furnished for the use of such water craft." 
The coals were ordered by the master. The position of the court 
of appeals was that the court must import into a state statute of 
this kind the limitations wMch, under the principles of admiralty, 
are applicable to maritime liens of the same gênerai class. In 
support of this position it urged that the state statutes were passed 
to overcome the resuit of the décision of The General Smith, 4 
Wlieat, 443, and place material men, whether in a home or in a 
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foreign port, upon an equality; tliat, therefore, it is to be pre- 
siimed that the législature intended that the lien should hâve the 
cliaracteristics of a maritme lien; that a court of admiralty has 
no jurisdietion to enforce liens unless they are maritme, and that 
an admiralty lien for supplies does not exist unless they were 
furnished on the crédit of the vessel. The conclusion of the court 
was that it foUowed from this Une of reasoning and from the au- 
thorities (ïhe Young Mechanic, 2 Curt. 404, Ped. Cas. No. 18,180, 
and ïhe Guiding Star, 18 Fed. 26.'}) that ''courts of admiralty will 
not enforce a maritime lien against a vessel for supplies created 
by a State statute, unless the supplies were furnished on the crédit 
of the vessel, for that is indispensable to the existence of maritime 
liens of this class." The circuit court of appeals for the Kinth cir- 
cuit, in Lighters Nos. 27 and 28, 6 C. C. A. 493, 57 Fed. 664, fol- 
io wed The Samuel Marshall, and for the same reasons. Judge 
Hoffman, in the same circuit, had previously insisted upon the ne- 
cessity of crédit to the vessel as a prerequisite to a lien under 
the statute of California. The Columbus, 5 Sawy. 487, Ped. Cas. 
No. 3,044. Since the opinion of the district court in this case was 
wfitten, Judge Brown has also decided the question of the neces- 
, sity of crédit to the vessel, with référence to the New York statute, 
in the same way. The Kate, 56 Fed. 614; ïhe Advance, 60 Ped. 
766. 

The foregoing cases were of liens by virtue of state statutes upon 
domesticvessels, or those which, for the purpose of a lien, were 
regarded as vessels in their home port. The argument is stronger 
in regard to the necessity of requiring the crédit of the vessel as 
a prerequisite to a lien upon a foreign vessel under a state stat- 
ute. This class of statutes was ci'eated to supply a supposed de- 
fect in the maritime law of this country in regard to a lien for 
supplies furnished to domestic vessels upon their crédit. In re- 
gard to foreign ships, there was no defect in the maritime law of 
the country, for the principles of the gênerai law of the sea had 
been abundantly declared to be the law of the United States, and 
it is not to be supposed that the varions states undertook to en- 
large the maritime law in respect to liens upon foreign vessels by 
introduçing a new élément into local laws, and furnishing mateiial 
men with a new kind of a lien, and thus to enlarge the admiralty ju- 
risdietion of the district courts of the United States. It has been 
repeatedly declared (The St. Lawrence, 1 Black, 526; The Lotta- 
wanna, supra) that state laws cannot enlarge the limits of ad 
miralty jurisdietion, but that resuit would necessarily follow jf 
each state could abolish old limitations, and change existing requi- 
sites for maritime liens upon foreign vessels. Assuming that every 
local statute upon the subject of maritime liens upon foreign ves- 
sels is not beyond the power of a state to create, it is reasonably 
certain that it is beyond the power of the district court to carry 
into full eiïect a state statute which abolishes the principle upon 
which the maritime law of the country has declared that such liens 
rest. For that purpose the statute must be construed to imply 
that the repairs were furnished r[»on the crédit of the vessel. 



696 74 FEDERAL REPORTER. 

The libelant suggests that the claimant lias waived any objec- 
tion to the existence of a maritime lien upon the boat by his con- 
duct in fliing a cross libel in personam, and obtaining a stay of 
proceedings upon the original libel until security to respond in 
damages should be furnished. This suggestion is not well ground- 
ed. Bigler did not object, by plea or otherwise, to the jurisdic- 
tion of the court. It had fuU jurisdiction to ascertain the validity 
of the alleged lien, which was in issue under the answer, and there- 
by obtained jurisdiction of the cross libel, the subject-matter of 
which arose "out of the same cause of action for which the original 
libel was flled." Admiralty Eule 53. By bringing a cross libel, 
the claimant lost no défense which was properly set up in the 
answer. The boat made her trial trip in June, 1891. She ran 
thereafter upoa excursion trips of about 45 minutes in duration, 
from Atlantic City to the océan, 3 days in June, 18 days in July, 
29 days in August, making several trips each day, and in September 
went to Newburgh, where the cells were taken out. In the matter 
of speed she appears to hâve been unsuccessful. The libel was 
âled on September 22, 1891. On October 19th the Consolidated 
Electric Storage Company, the licensee of two patents granted to 
Charles F. Brush for improvements in secondary batteries, known 
as the "Brush Patents," notified Bigler that the cells which he was 
using in his boat were an infringement, and that it should claim 
damages for their use. It appears from the records of this court 
that thèse patents had been in litigation between the Brush Elec- 
tric Company and the Electrical Accumulator Company in the 
Southern district of New York, and that on July 23, 1891, an opin- 
ion was flled in that court (47 Fed. 48) which sustained their va- 
lidity and directed an injunctlon. From the decree dated Octo- 
ber 13, 1891, an appeal was promptly taken to the circuit court of 
appeals and the decree of the circuit court was, in substance, sus- 
tained on October 4, 1892. 2 C. C. A. 682, 52 Fed. 130. The opér- 
ation of the writ of injunction was suspended for 30 days from the 
date of the decree, with leave to the défendants to apply for a fur- 
ther suspension, or for the vacation of the injunction in case it 
should appear to the court that the complainant or its said licensee 
were not prepared to deliver to the défendant or its customers the 
types of batteries made by it at the priées which were specifled. 
The Company which made the cells for the Electron was the suc- 
cessor of the défendant in the Brush suit. Bigler offered, by let- 
ter of November 18, 1891, to return the machinery to the libelant, 
and filed his cross libel November 28, 1891. It was conceded upon 
the trial of the libel and the cross libel that similar cells to those 
which the Electro-Dynamic Company supplied to the yacht were 
in the litigation upon the patents which were held to be infringe- 
ments. The libelant in the cross libel proceeded upon the theory 
of a rescission of the contra et, and also that he had been evicted, 
and asked for a repayment of ail the sums which he had paid, for 
a cancellation of his outstanding notes, and for additional dam- 
ages. The district court allowed to the défendant in the libel the 
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damages for tlie interruption to the furtlier use of the battery from 
October 19, 1891, deducted the amount, whicli was determined to 
be 1801.98, from the amount of the unpaid contract price, and di- 
rected a anal decree for payment to the libelant of the balance, 
interest and net costs, amounting in ail to |1,747.18, which had 
the eflect of dismissing the cross libel. The claimant and the cross 
libelant appealed. 

In view of the facts which hâve already been found in regard 
to the alleged violation of the provisions of the contract, the sug- 
gestions which reniain to be considered are those arising out of the 
fact that the cells, when furnished, were infringements of valid 
patents. Upon the sale of pei'sonal property in the possession of 
the vendor there is an implied warranty of title, and there must 
be the same implied warranty of the purchaser's uninterrupted 
right to use an article which the vendor sells to him; especially 
when, as in this case, its use is indispensable to the continuance 
of the business for which it was purchased. If the purchaser is 
prevented from the use of tlie purchased property, — in other words, 
if he is evicted, — he bas a défense to an action for the purchase 
price. Bigler was not evicted, for a mère notice of the claim of 
infringement by the owner of the patent is not an éviction (Con- 
sumers' Gas Co. of Banville v. American Electric Const. Co., 1 C. 
C. A. 66.3, 50 Fed. 778); and in view of the condition of the origi- 
nal order of injunction against the Electrical Accumulator Com- 
pany it is not probable that an injunction would hâve been issued 
against him pending the appeal. But he offered to return the 
equipment, and had attempted to rescind the contract, and there- 
fore could hâve "an action upon the implied warranty, and, of 
course, a défense to an action for the purchase price." McGifûn 
V. Baird, 62 N. Y. 329; Case v. Hall, 24 Wend. 102. He was en- 
titled at least to a réduction from the purchase price by reason of 
the breach of warranty of the right of uninterrupted use, and he 
insists in his seventh exception that the libelant's sale of infrin- 
ging articles constituted a complète défense to its claim. It is 
true that the new cells constituted a material part of the repairs 
which were furnished, but they constituted a part only. The boat 
had been used for a portion of the summer season, and the use of 
the cells was certainly not interruptëd before October 19th. It 
cannot be said, as matter of law, that the breach of warranty con- 
stituted a perfect défense against the payment of any sum what- 
ever, and, while there is an exception, because the district court 
sustained the exceptions to tlie commissioner's report, as the rec- 
ord contains none of the évidence upon which the commissioner 
or the district court acted, there are no data by means of which 
this court can ascertain whether the amount which was flnally al- 
lowed was inadéquate. 

The cross libel of Bigler cannot be sustained, because his dam- 
ages are less than the amount wliich he owes, and no decree in 
personam should be rendered in his favor when his debt to the li- 
belant is unpaid. 
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A decree in rem cannot be rendered in favor of the libelant, for 
the repairs were net fumished upon the crédit of the vessel. 

The decree of the district court is reversed, without eosts, ex- 
cept so much of the decree as dismissed the cross libel. 



HINCHMAN et al. v. PARLIN & ORENDORFF CO. 

(Circuit Court of Appeals, Fifth Circuit. May 5, 1890.) 

No. 454. 

1. Evidence— Dec EASBD Pkrsons— Rev. St. § 858. 

Tlie husband of a deceased party, defending an action as lier exécuter, 
is not precluded, by Hev. St. § 858, from testifying to incidents, occurring 
wiTû tliird parties for the beneflt of tlie deceased, as to which she, if liv- 
Ing, could not hâve given testimony to contradict his, although in such 
transactions he acted at the time as her agent. 
3. Fbaudûlbnt Cokveyances— Question for Jury. 

Though a conveyance of property by a husband to his wife, made when 
he is in embarrassed cireumstances, will be scrutinized closely, and will 
not be permitted to cloak a fraudulent purpose, a préférence in good faitli 
of a wife's claim vyill not raise a presuinption of fraud, and the infeieuces 
to be drawn from the time when such a conveyance is made, from the 
condition of the grantor's business, and from the deed itself are questions 
for a jury, and as to which, in an action involving the same, counsel 
hâve a right to argue to the jury. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

D. A. Kelly, for plaintiffs in error. 
U. F. Short, for défendant in error. 

Before PARDEE and McCOEMICK, Circuit Judges, and SPEEE, 
District Judge. 

McCOEMICK, Circuit Judge. This is a statutory action for trial 
of the right to personal property taken under judicial process. The 
défendant in error, the Parlin & Orendorff Company, held a judg- 
ment against Acanthus Hinchman and'others, on which exécution 
issued and was levied on the personal property in question. When 
the marshal had made the seizure, the claimant, Martha A. Hinch- 
man, made her affldavit and bond under the statute, the property 
was surrendered to her, due return made of the affldavit and bond, 
and this cause doclieted for trial. The plaintifE in the exécution 
(the défendant in error hère) tendered issues, showing its judgment, 
the exécution issued thereon, the levy on the property in the posses- 
sion and control of Acanthus Hinchman, one of the défendants in 
the exécution, and averring that the property was owned by Acan- 
thus Hinchman, was subject to the exécution, and was of the value 
of $3,000. Before the trial, the claimant died testate. Acanthus 
Hinchman, named executor in her will, qualifled as such exécuter, 
and replied to the issues tendered that the claimant was not liable 
for the plaintiff's judgment; that the property seized was not of the 
value of more than $2,325; that tbe property was a part of the sep- 
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arate estate of the claimant, Martha A. Hinchman, the wife of Acan- 
thus Hinchman ; that it was purchased with the proceeds of her sep- 
arate estate, and was taken by her in payment of debts which he 
owed her for funds of hers which he had used in his business; that 
he, as her husband, was the lawful custodian and manager of her 
separate estate, and in that capacity held and controlled the prop- 
erty at the time of the seizure, for her, and as her agent. The proof 
showed that Acanthus and Martha A. Hinchman had been husband 
and wife from January, 1856, to her death; that before their mar- 
riage she had no separate estate; that her fatlier then gave her 
three or four hundred dollars; that she afterwards inherited from 
her father about fSOO, and from an nncle abont $100; that while they 
resided in Missouri the hnsband invested the claimant with title to 
certain real estate near Pleasant Hill, in Cass county, Mo., with 
the view and to the légal effect of making it her separate estate. The 
proof tended to show that the husband afterwards used this property 
in his business, and that at the time it was so used it was of the 
value of 127,000; that m 1877 they came to Texas, and the husband 
went into business in Waco, Tex., where he owned and used as his 
place of business a certain lot and improvements suitable therefor; 
that on the 5th of September, 1888, while using the same as his place 
of business, he conveyed the ground and buildings thereon to his wife, 
the claimant, reciting in the deed as follows: 

"Ifor and In considération of sixteen thousand dollars, to me in hand 
paid by my wife, Mattie A. Hincfeman, said sum being the estimated value 
of the property hereinafter described, and which sum is a crédit in my favor 
upon a balance of twenty-six thousand seven hundred and six dollars, which 
1 owe my wife for property and money belonging to her separate estate, 
which 1 hâve herelofore used in my business, and for which, to the extent 
of the value of the property hereby conveyed. I now reimburse and pay her, 
leaving due her, after deducting payments already made, the sum of four- 
teen hundred and twenty-six dollars, hâve granted, sold, and conveyed, and 
by thèse présents do grant, bargain, sell, and convey unto the said Mattie 
A. Hinchman, to be held, owned, possessed, and disposed of by her as her 
sole and separate property and estate, ail that pièce or parcel of land situ- 
ated, lying, and being in the county of McLennan, state of Texas, city of 
Waco, and described as follows." 

On Pebruary 28, 1890, by deed duly acknowledged on the follow- 
ing day and recorded in the deed records of McLennan county, Mat- 
tie A. Hinchman and her husband, A. Hinchman, conveyed the Waco 
business lot to Sanford Johnson, reciting a cash considération of 
$6,750, and the further sum of |6,625, due in one year from date, and 
a like sum due in two years from date, with 8 per cent, per annum in- 
terest thereon, as shown by two notes made by Johnson, payable to 
the order of M. A. Hinchman, and secured by vendor's lien on the 
property. There was proof tending to show that some of the Per- 
sonal property seized was purchased for M. A. Hinchman with the 
proceeds of the sale to Sanford Johnson. It was shown that on the 
24th day of November, 1887, for a recited "considération of |4,000, 
said sum being a part of her separate estate which I hâve used in my 
business, for which I now reimburse her, hâve granted, sold, and 
conveyed to said Mattie A. Hinchman, to be owned, used, and dis- 
posed of by her as her sole and separate estate and property, two cer- 
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tain tracts of land in Limestone county, Texas," etc. It was aiso 
shown that on the 5th of September, 1888, A. Hinclinian conveyed to 
Ms wife certain rancb. lands in Hamilton county, Tex., reciting a con- 
sidération of $ , tlie other récitals as to ker separate estate be- 

ing the same as in the deeds already mentioned; and on the same 
day, for a recited considération of $3,000, with similar récitals as 
to payment on indebtedness, etc., conveyed to her certain cattle, 
horses, and other personal property described, and tlien on the ranch 
lands above mentioned. There was also proof that the separate 
property of M. A. Hinchman at Pleasant Hill, Mo., was traded for 
certain lots in Kansas City, which were conveyed to A. Hinchman 
by deed dated Maroh 1, 1887, reciting a considération of |27,000, 
which he conveyed to Henry J. Blanchard by deed dated October 25, 
1888, upon a recited considération of |.30,000, showing that said prop- 
erty was subject to an incumbrance of |10,000 given to the National 
Loan & Trust Company. On the same day (October 25, 1888) Blanch- 
ard and wife conveyed the same property to Mattie A. Hinchman, 
with the same recitations. It was shown that the Pleasant Hill 
property was worth |27,000 at the time it was traded for the Kan- 
sas City lots, and tliat thèse had steadily decreased in value, and 
at the time of this trial were net worth more than |10,000, if free 
of incumbrance. 

On the trial, while A. Hinchman was on the stand as a witness for 
the claimant, he was asked "if he knew whose money paid for the 
property seized," and "if he knew from what source the money was 
received which paid for it." Plaintiiî's counsel objected to this ques- 
tion, and to the évidence which it was designed to elicit, for the rea- 
son that it involved a transaction between the witness and the de- 
ceased, M. A. Hinchman, and that the witness had not been called to 
testify concerning the same by the plaintift"; and the court excluded 
the testimony on the ground that the witness, through ail the trans- 
actions, was acting as agent for the claimant, and that the proposed 
testimony involved transactions between the witness and the claim- 
ant, and hence could not be introduced. Claimant attempted to 
make similar proof in référence specially to the mules seized, wliicli 
was objected to on the ground that it involved a transaction between 
the witness and the claimant for which the plaintifE had not called 
him to testify. "The court was of opinion that the matter involved 
a transaction with the deceased, which the statute forbids, and the 
plaintiff's objection to the évidence was sustained." The claimant 
oiîered to prove by Louis A. Hinchman that the money paid for the 
sheep in controversy was derived from the sale to Johnson of the 
business homestead lots in Waco. Plaintiff objected to this proof 
on the ground that claimant had shown no title in herself to that 
Waco property as a part of her separate estate; that claimant had 
not shown that her husband owed her any sum whatever; that tlie 
différent conveyances to her showed thàt they were made for the 
purpose of defrauding the creditors of A. Hinchman, and that no 
gift of exempt property had been pleaded. The court sustained the 
plaintiff's objection to the testimony. The proof was conflicting as 
to the value of the property surrendered to the claimant. When the 
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proof was closed, counsel for tlie claimant offered to address the jury, 
but was prevented from so doing by the court; the trial judge stat- 
ing to counsel tliat it was useless for him to address the jury, as a 
peremptory instruction to find for the plaiutifE would be given. 
Counsel claimed that they had the right to address the jury upon the 
question as to whether or not, under the évidence, the sevei'al trans- 
fers which had been introduced in évidence were inade for the pur- 
pose of defrauding creditors or for the purpose by A. Ilinchman of 
paying a debt which he owed his wife for property of hers, which 
he had used; and also to address the jury upon the value of the 
property seized, as to which there was a material conflict in the évi- 
dence. Counsel's claim to address the jury was refused. The claim- 
ant duly excepted to the adverse rulings of the court and to the gên- 
erai charge to find for the plaintifif, and reserved and présents the ex- 
ceptions by proper bill, on each of which error is assigned. 

Acanthus Hinchman, having become a party to the suit as executor 
of the deceased claimant for or against whom judgraent would be 
rendered, could not be allowed to testify against the adverse party 
as to any transaction had with the testatrix, unless called by the op- 
posite party, or required to testify thereto by the court. Rev. St. 
U. S. § 858. We do not clearly perceive how the trial judge reached 
the conclusion that the matters about which it was propoaed to exam- 
ine A. Hinchman were transactions with the deceased testatrix. Is 
not a witness, although, as légal représentative, a party to the suit, 
compétent to testify about incidents occurring with third parties 
for the benefit of the deceased? It does not api)ear that Mrs. Hinch- 
man, if she had been in life, could hâve been herself a witness, whose 
testimony might hâve conflicted with Hinchman. If he had been 
offered to testify against her interest in a matter she might, if alive, 
hâve contradicted, or to a transaction between her and the plaintifî, 
the reason of the rule might hâve excluded him. To apply the stat- 
ute as the circuit court bas done in this case would take us beyond 
the reason of the law. Besides, the plaintiff had examined this 
witness as to the exécution of his deed of November 23, 1887, to the 
lands in Limestone county, and also his deed of September 5, 1888, 
for the Pancake or î^eill's Creek ranch in Hamilton county, and 
had offered thèse deeds in évidence, with their recitations as to the 
considération; and it is not so clear that, having been called by the 
plaintiff to testify at ail as to the exécution of thèse deeds thus put 
in évidence against him, he should not hâve been allowed to speak 
fully as to the considération. We are of opinion that the court erred 
in giving the gênerai charge to the jury to find for the plaintiff. 
The deeds from Acanthus Hinchman to his wife, which were offered 
in évidence, are not manifestly fraudulent. Each, taken on its face, 
shows a good, a valuable, and an adéquate considération, and each 
is effective to convey the estate it purports to convey if its language 
speaks the truth as to its considération and purpcse. The infer- 
ence of fact to be drawn from the time when each was made, and 
from other proof touching the condition of the grantor's business, 
whatever may be its force, is certainly within the province of the 
jury to détermine. While such transactions between husband and 
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wife will be scrutinîzed closely, and will not be permitted to cloak 
a fraudulent purpose, the good-faith préférence of a wif e's claim orer 
the liability to other creditors by even a failing debtor will not raise 
a presumption of fraud. It seems to be establislied by the proof 
tliat about 10 years before those conveyances wei'e made the claim- 
ant had a separate estate of abont the value of |27,000. It appears 
tliat her husband exchanged her property for land, the title to which 
lie took in his own name; that nearly two years after this transac- 
tion lie caused this property, then incumbered to the extent of |10,- 
000, to be transferred to his wife. It does not appear what the 
value of the property was at the time of this last transfer. It is 
proved that the considération recited was nominal. It does not ap- 
pear that it is now worth more than $10,000 free of incumbrance. 
Upon the whole record it appears to us that a reasonable mind might 
conclude that the husband had not, before the 5th of September, 1888, 
fully repaid his wife, or restored to her separate estate the value of 
the Spring Hill property, which he had at one time converted to his 
own use. There are, therefore, issues hère which should hâve been 
submitted to the jury under proper instructions. It is also clear 
to us that counsel should hâve been permitted to address the jury on 
thèse issues, and as to the value of the property seized. It follows 
that the judgment of the circuit court must be reversed, and this 
Ci) use remanded, with directions to that court to award a new trial. 



WONDBRLY v. LAFAYETTB COTJNTY. 

(Circuit Court, W. D. Missouri. June 15, 1896.) 

1. SciiîE Facias— Missouri Statuts. 

Under the practice in Missouri, a writ of scire facias to revive a judg- 
ment, wliich bas been assigned, is not demurrable because issued in tlie 
name of the assignor, but it is sufflcient if the writ itself shows that it 
was issued on behalf of and to the use of the assignée, and permission 
may be given to amend the writ by striliing ont the name of the assignor 
where It Is mère surplusage. 

3. Same. 

The right to a writ of sclre facias to revive a judgment is not limited 
by the Missouri statute (Rev. St. Mo. § 6013), providlng that. a plaln- 
ti£E may hâve the writ, at any time within 10 years, "to revive a judgment 
and lien," to cases in which the judgment which it is sought to revive is 
a lien on property. 

3. Same. 

The right to a writ ol mandamus for the enforcement of a judgment ie 
équivalent to the right to issue an exécution thereon for the purposes of 
an application to revive the judgment on scire facias. 

4. Same. 

The revlval of a judgment by scire facias, under the Missouri statutes, 
continues the right to enforce the same by exécution or mandamus, or to 
bring an action thereon, and such rights do not cease upon the expiration 
of 10 years from the entry of the original judgment. 

Christian & Wind, for plaintifE. 

J. M. Lewis aud Elijah Kobinson, for défendant. 
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PHlLn'S, District Judge. On the 31st day of October, 1885, 
Francis D. Owings recovered a judgment in this court against Lafay- 
ette county on account of railroad aid bonds issued on behalf of 
Sni-a-bar township, in said county, for the sum of $11,791.45 and 
costs. On the 28th day of Xovember, 1885, said Owings assigned 
and transferred said judgment to Charles P. Wonderly. This judg- 
ment remaining unsatisfied on the 25th day of October, 1895, said 
Wonderly caused to be sued out of the clerk's office of this court a 
scire facias against Lafayette county to revive said judgment. On 
tlie return day of said writ the défendant appeared, and flled de- 
murrer tliereto. 

The first question raised by the demurrer is that the application 
for and the writ should be in the name of the assignée of the judg- 
ment, Charles 1'. Wonderly, instead of Francis D. Owings, the as- 
signor. It may be conceded to défendant that under the Code au- 
thorizing the prosecution of actions in the name of the real party 
in interest the proceeding tould be had in the name of the assignée 
with appropriate recitation in the writ of the fact of assignment. 
It is also true that the application flled herein for tlie writ is en- 
titled in the caption "Francis D. Owings, to the use of Charles P. 
Wonderly," but it is the recognized rule that no complaint or formai 
pétition is essential as the predicate of the writ. The v/rit itself, 
when issued, performs the "double purpose of a writ and a déclara- 
tion." 2 Freem. Judgm. § 444; Insurance Co. v. Hill, 17 Mo. App. 
590. There never was any requirement in the practice act of this 
State that a pétition should be flled in order to sue out the writ 
of scire facias, until the act of February 15, 1865 (Sess. Acts 1865, 
p. 46); Ellis v. Jones, 51 Mo. 187. As the provision of this act has 
since been dropped from the Kevised Statutes, it no longer has any 
application in practice. So it is sufHcient if the writ itself shows 
it was issued on behalf of and to the use of the assignée of the judg- 
ment. ïhe writ itself, after reciting the recovery of the judgment, 
allèges its assignment and transfer to Charles P. Wonderly; and 
then proceeds as follows: 

"Now, on behalf of the said Charles P. Wonderly, assignée of said judgment 
as aforesaid, it is suggested and made to appear to the said court that, al- 
though judgment tlierein was given, yet neither the said Francis D. Owings 
nor said Charles P. Wonderly, assignée, liave received satisfaction of the debt, 
damages, costs, and charges awarded in and by said judgment; wherefore 
the said Francis D. Owings, for the use of said Charles P. Wonderly, assignée, 
has asked of us that a proper remedy be granted him in his behalf," etc. 

Then the command of the writ is to Lafayette county to show 
cause, if any, why said judgment, etc., "should not be re^-ived ac- 
cording to the force and effect of said judgment, to the use of the 
said Charles P. Wonderly, assignée, and further to do and receive 
what our said court shall then détermine concerning it in this be- 
half." I think the reasonable intendment of the writ is that it is 
designed to revive the judgment on behalf of the assignée. And, 
inasmuch as it is permissible for the writ in mère niatter of form 
to be amended (Freem. Judgm., supra), the court will allow the plain- 
tiff hère to amend the writ by striking out the words "Francis IX 
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Owings, to the use of," where they occur as above recited in tho writ. 
The other grounds of objection to the writ are more serious. The 
first contention of défendant is that, as the judgment in question is 
predicated of bonds issued in aid of subscription by a township in 
the défendant county to be paid by a levy of the county court on 
the assessable property within the township, tliere never was any 
lien created on the property of défendant; and that, as the object 
of tlie revival by a scire facias is to continue the lien and enforce 
the judgment by executiou, no scire facias can issue alone to revive 
the judgment. The state statute (section 0013) déclares that: 

"The plaintiff, or bis légal représentatives, may at any tlme wlthln ten years 
sue out a scire facias to revive a judgment and lien; but atter the expiration 
of ten years from the rendition ol the judgment no scire facias shall issue." 

So the statute expressly authorizes the suing out of the writ to 
revive a judgment "at any tinie within ten years." The words "and 
lien" do not imply that the writ to revive the judgment is made to 
dépend upon the existence of a lien. As said by Judge Thompson in 
Insurance Co. v. Hill, 17 Mo. App. 592 : 

"The object of the proceedings by scire facias may be twofold: First, to 
préserve the lien on the property of a debtor; second, to prevent the judg- 
ment becoming barred by the statute of limitation." 

2 Freem. Judgm. § 442, says: 

"Though the plaintifC's right to an exécution still continues, and a revival 
by scire facias bas not yet become necessary, and even while an exécution 
is still in the hands of a sheriff, the plaintiff may sue out scire facias, and 
thereby revive his judgment." 

The text is well supported by the authorities. Lambson v. Mofliett, 
61 Md. 426; Masterson v. Cundiff, 58 Tex. 472; Trapnall v. Kichard- 
son, 13 Ark. 543; Stille v. Wood, 1 N. J. Law, 118. The discussion 
in Lambson v. Moflett, supra, meets quite effectually much of the 
contention hère made by défendant. The court adverts to the fact 
that at commo'n law a judgment was presumed to be satisiied after 
a year and a day from its rendition, and, if the plaintiff failed to 
issue exécution within that time, he could neither thereafter sue 
out a writ of exécution nor a scire facias to revive the judgment, but 
would be driven to his action to recover on the judgment. This 
was the common law until the adoption of the statute of West- 
minster II. (13 Edw. I. c. 45), which authorized the writ of scire 
facias where the plaintiff desired to sue out an exécution on a judg- 
ment after the lapse of a year and a day. "It was early held, how- 
ever, that the remedy given by this statute was in addition to, and 
not in substitution for, the former remedy by an original action." 
"This statute," says Lord Coke, "is in the affirmative, and therefore 
it restraineth not the common law; but the party may waive the 
benefit of the scire facias given by this act, and take his original 
action of debt by the common law." The learned judge then pro- 
ceeds to say: 

"Now the period of twelve years is also the statutory period of limitations 
as to judgments (Code, art. 57, § 3), and the effect, therefore, of the construc- 
tion contended for, would be to prevent the judgment creditor from reviving 
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Lis Judgment by seire faclas in order to keep it alive, and avoid tlie statute 
of limitations, and compel liim to resort, for tliat purpose, to the less eJïective 
and more iiazardous mode of issuing an exécution within tlie twelve years, 
and renewing it, if not effective, from term to tenn, witliout breali or iiicer- 
mission. Under a scire facias he may obtain a new judgment, which, in ita 
turn, will be good for twelve years, and in like manner be capable of being 
revived by the same process, -whereas, by the other mode, the least waut of 
vigilance, or the slightest neglect on the part of the clerk to make the proper 
docket entries, may let in the plea of limitations. The former is, therofore, 
the simpler, safer, and more effective mode of keeping the judgment alive; 
and we discover nothing in the tcrms of the law, or the supposed reasons 
for its enactment, to make it imperative upon the court to give it a construc- 
tion which will hâve the effect of depriving judgment creditors of tlie right 
to resort to the remedy best adapted for their secuvity and protection, a rem- 
edy which existed when the statute was passed, and which it has not in ex- 
press terms taken away." 

It is further objected that the writ of scire facias is never granted 
where an exécution cannot be issued on tlie judgment. This may 
be granted for the purposes of this case, lîut does it foHow that, 
because an exécution against Lafayette county on this judgment 
may be unavailing, the judgment cannot be revived by scire facias, 
to enable the plaintiff to avail himself, if he so desires, of the writ 
of mandamus? It is the recognized mode of procédure for the en- 
forcement of such a judgment against eounties, and intégral parts 
thereof, such as township divisions, to issue, in form, writs of exé- 
cution, and on return of nulla bona to resort to the writ of manda- 
mus. Aud where the bondholder is by the statute expressly enti- 
tled to the levy of a spécial tax to pay his judgment, and the county 
court neglects its duty to make tlie assessinent and to enforce the 
collection thereof, the exécution may be waived, and the writ of 
mandamus may be had in the flrst instance. 2 DUl. Mun. Corp. 
(4th Ed.) § 850. ïhe writ of mandamus in such case parfaites of the 
nature and perfornis the office of the writ of exécution, and is subject 
to the incident of an exécution in respect of the period of limitation 
in which it may issue. Stewart v. Justices, 47 Fed. 482; U. S. t. 
Township of Oswego, 28 Fed. 55. So that, in effect, an exécution 
may issue on the judgment herein, if revived. 

It is flnally suggested that a revival of this judgment would be 
fruitless to the défendant, inasmuch as no exécution or manda- 
mus could issue upon the judgment after the lapse of 10 years from 
the date of entry of the original judgment. It would be a suffl- 
cient answer to this suggestion to say, how the judgment, when 
revived, can be made available to the plaintiff, is not now before the 
court. But we had as well now, perhaps, as later express our views 
on this aspect of the case. The suprême court of this state, in 
George v. Middough, 62 Mo. 549, gives color to the contention that 
no exécution could issue on a judgment more than 10 years after 
the rendition of the original judgment. But it is incredible that 
the court intended to give so broad a sweep to its utterance. In 
that case the original jud.gment was rendered in 1859, and it was 
revived from time to time until 1867, but exécution did not issue 
thereon until 1872, under which the land in question was sold. It 
is quite évident, to my mind, that the object of the revival in that 
V. 74p. no. 6 — 45 
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case was to keep alive the lien of tlie judgment on the land. It 
was of this r+ate of factsthat the court said: 

"The judgmeuts were rendered in 1859, and the exécution on which the sales 
were made and under which the plaintifE purchased were notissued until 
1872, twelve years after the renditlon of the judgments. New, the statute 
provides that the plaintiff, or his légal représentatives, may at any time within 
ten years sue out a scire facias to revive a judgment and lien; but after the 
expiration of ten years from the reiidition of the judgments no scire facias 
will issue. The last judgment of revival on scire facias was in 18G7, and its 
lien had expired before the exécutions hère issued. The exécutions, there- 
fore, derived no force from thèse liens or the revivais had under them," etc. 

What the court did hold was that the exécution, not having been 
issued during the three years next succeeding the last revival un- 
der the writ of scire facias, was a nuUity. The broad language of 
the court must necessarily be constrained to the facts of the par- 
ticular case and the subject-matter of the suit; otherwise, in the 
abstract, sorne of the expressions of the court would practically nul- 
lify the statute itself, and confound ail authority and reason. Im- 
mediately following the section of the statute which directs that, if 
no sufflcient cause be shown "against reviving the judgment the 
same shall be revived," is section 6020, which déclares that "exécu- 
tion may issue upon a judgment at any time within ten years after 
the rendition of such judgment." Employed in the connection, it 
is found it refers unquestionably to a revived judgment as well as 
to the original judgment. The able and thorough discussion of this 
question by Judge Bakewell in Walsh v. Bosse, 16 Mo. App. 231, in 
which it is held tliat the proceeding by scire facias to renew a judg- 
ment, while a continuation of the original proceeding, so far par- 
takes of the nature of an action that, in effect, the judgment therein 
is a new judgment, designed to avoid the statute of limitations, 
which then runs from its date, and not from that of the original 
judgment, is, in my humble opinion, conclusive in its reasoning and 
cited authorities. Ail the ancient doctrine built upon the office 
performed by the writ of scire facias established the proposition 
that, while it is a judicial writ, it is so far in the nature of an orig- 
inal proceeding that the défendant may plead to it, and that a re- 
lease of ail actions is a sufflcient bar to the scire facias. And, as 
held by Mr. Foster in his work on Scire Facias (page 30), if the judg- 
ment be revived within the statutory period, "a new right is acquired 
by such judgment, from which new right the limitation begins to 
run, and not from the original judgment." See Obrian v. Eam, 3 
Mod. 189; Farrell v. Gleeson, 11 Clark & F. 702; Farran v. TSeres- 
ford, 10 Clark & F. 319. Judge Bakewell holds that there is no 
conflict in the conclusion reached by him and what was actually de- 
cided in George v. Middough, supra. The writ performs the 
function of an action to revive a debt, and, proceeded in to judg- 
ment, is a judicial détermination that the debt remains unpaid. It 
is a proceeding in which the défendant must hâve due notice, and 
in which an appeal will lie from the judgment. The judgment of 
revival would be absolutely meaningless unless it put a stop to the 
running of the statute of limitations, and established a new initia] 
point for its resumption. This ruling of the court of appeals has 
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never been contradicted by any court in tbis state since its delivery. 
It was obviously so correct, and se bottomed upon unquestioned au- 
thority, that no review of it seems to hâve been sought by the learned 
lawyers who opposed the conclusion of the court. And it bas been 
recognized in practice by the profession in this state for the past 15 
years. 

The attention of the court is directed to the act of the législa- 
ture of this state approved April 9, 1895 (Laws Mo. 1895, p. 221, 
which took eiïect June 21, 1895). This act repeals section 6796, 
Eev. St., which provided a period of 20 years to create a conclu si ve 
presumption of the satisfaction of a judgment debt, and substitutes 
therefor a period of 10 years, and inhibits the issuing of an exécu- 
tion on any suit thereon after the lapse of 10 years. But it leaves 
intact the provisions of the statute respecting revivais by scire fa- 
cias, and the effect of such judgment of revival. As the writ in 
this case was sued ont within the 10 years allowed by statute, it is 
in conformity to law, and to deny it would be to wipe out a judgment 
debt of 111,000 and over, with accrued interest for 10 years. 

Whether or not the plaintiff shall sue out his writ of mandamus 
on the revived judgment within the 3 years allowed for the opération 
of the lien or within 10 years is a question not presented by the de- 
murrer, and therefore is not decided. The demurrer is overruled. 



ELLIOTT V. MISSOURI, K. & ï. RY. CO. 

(Circuit Court of Appeals, Eighth Circuit. April 17, ISOC.) 

No. 721. 

1. CoNTBACTs— Construction. 

A provision in a contract that tlie report of an engineer, inspecter, or 
arbiter as to the amount and quality of the work done or material fur- 
nished under a contract shall be conclusive upon the parties to the agree- 
ment is a légal stipulation, and can only be set aside for fraud or for such 
gross mistakes as imply bad faith or a failure to exercise an honest judg- 
ment 

3. Same — Performakcb — Certificate of Ikspkctob— Questions of Mbas- 
drement. etc. 

When the parties to a contract for the performance of work or the fur- 
nishing of material agrée that the report of an inspecter or arbiter as to 
the amount and quality of work done or material furnlshed shall be con- 
clusive, the report of such inspecter or arbiter is as conclusive upon ques- 
tions of count, measurement, or distance as upon other matters, although 
thèse questions may be capable of accurate measurement. 

B. BaMB— MiSTÀKE OF Inspbctor. 

One E. made a contract with the M. Ry. Co. to furnlsh it a quantity of 
railroad ties, for which he was to be paid certain priées for first-class and 
second-class ties, respectively; first-class ties being specified to be 8 feet 
long, no more and no less, 6 inches thlck, and fully 8 inches wide, full 
hewn, free from score marks, not winding, and with ail bark removed. 
The contract provided that the railroad company should appoint an in- 
specter te inspect and classify the ties, whose inspection and judgment 
should be binding on B. The railroad company afterwards refused to 
pay for a quantity of ties accepted by its inspecter, on the ground that his 
classification was incorrect, and, E. having sued for the price of the ties, 
the railroad company flled a bill to enjoin the prosecution of the action, 
and, failing to show any fraud on the part either of E. or the inspecter in 
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respect to lils report, sought to sustaln such bill on the ground ot the in- 
spector's mistakes. It appeared that many of the ties accepted by the In- 
specter did not preclsely confonn to the dimensions glven in the contract 
It also appeared, however, that it was the universal custom in such cases 
to accept tles not varying from the spécifications more than one Inch in 
length, one-half inch in breadth, or one-quarter inch In thlclcness, and the 
railroad company's own inspecter of ties testifled that it would be almost 
utterly impossible to comply literally with such spécifications. It also 
appeared that the reinspection of the ties, on which the railroad company 
based Its clalm of mistake, was made by a clerk from the oflice of the 
railroad company and two other employés, who measured the tles and 
rejected aR which measured one-sixteenth of an inch under 8 feet on the 
shortest side, and ail not so rejected which were déficient m width or 
thickness. Eeld, that the évidence whoUy failed to establish a mistake 
on the part of the inspecter so gross as to imply bad talth or failure to 
exercise an henest judgment on his part, which were the tests of the 
right to set aside his décision, and, accordingly, that the blU should be 
dismissed. 

Appeal from the Circuit Court of tlie United States for the West- 
ern District of Missouri. 

This Is an appeal taken by John S. Elliott from the decree of the circuit 
court which enjoins him from prosecutlng an action at law in the court below 
to recover the purchase prlce of certain railroad ties, which he furnished to 
the Missouri, Kansas & Texas Railway Company, the appellee, under certain 
contracts between them. Thèse parties agreed in thèse contracts: That the 
appellant should furnish a large number of cross-ties to the railway company, 
that the railway company should pay him for ail ties delivered at the rate 
of 33 cents and 38 cents, each, for flrst-class ties, and at the rate of one-half 
of those priées for second-class ties. That "said tles are to fully conform to 
the folio wing spécifications: They must be eight (8) feet long, no more and 
no less, six (6) inches thick, and fully eight (8) Inches wide at the narrowest 
end; must be full hewn, free from score marks, and not winding, and with ail 
bark removed. The ends of ail ties must be sawed off. AU ties must be eut 
from white oak, post oak, and burr oak, and must be piled at places of de- 
livery In open cribs, having alternate layers of two and flve tles, and on even 
ground." That "the party of the second part [the railway company] shall 
appoint an inspecter to inspect and classify ail said ties, and his inspection 
and judgment of said classification shall be blnding on said first party. No 
tles shall be consldered delivered on this contract until inspected by said 
inspecter, passed upon, and received by him." The railway company appoint- 
ed its inspecter, and the appellant delivered his ties under thèse contracts 
during the months of February, March, April, May, and June, 1892. The in- 
specter examined, classifled, and accepted the ties. He reported to the rail- 
way company the number of each class of ties that the appellant had fur- 
nished during each of thèse months. and the company paid him for the ties 
he delivered during February, March, and April, on the basis of thèse re- 
ports, but it refused to pay him on this basis for those delivered in May and 
June, on the ground that the classification made by its Inspecter was incor- 
rect. The appellant thereupon brought his action at law for the purchase 
price of thèse ties upon the basis of the reports of the inspecter. The railway 
company then exhibited its biU in the court below to enjoin this action at law. 
It alleged in this bill that the appellant, Elliott, had fraudulently claimed and 
represented to the inspecter that a flrst-class tie was not a tie which fully 
compUed with the terms of the contracts, but that it was such a tie as it was 
the custem to accept upon Western rallroads; that the inspecter thereupon 
ignored the spécifications of the contracts, and counted and classifled, accerd- 
Ing to this custem, a large number of the ties as flrst-class ties that were in 
fasct second-class ties; that this classification was erroneous and fraudulent; 
that the company subsequently made a second inspection and classification 
according to the spécifications of the contracts; and that the fraudulent count 
and classification of the inspecter charged the company, at the priées flxed in 
the contracts, with $5,293.91 more than it actually owed to the appellant. 
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The appellant answered this bill. In tliis answer lie denied that he ever made 
any claim or représentation to the inspector that a first-class tie was not one 
whlch fuUy complied with the spécifications of the contracts, or that it was 
such a tie as was eustomarily accepted on Western railroads; denied that 
the inspector ignored the contracts, or counted or classified the ties according 
to any such alleged custoni; and averred that he left the counting and the 
classification of the ties solely to the judgment, knowledge, and discrétion of 
the inspector and that liis count and classification were just and correct uuder 
the terms of the contracts. ïhe case was referred to a master to fiiid the 
tacts and to report his conclusions of law. He found that the ties in dispute, 
which the inspector reported as containing 70,202 first-class ties and 5,644 
second-class ties, were subsequently counted and classified by the employés 
of the railway company as containing 38,567 first-class ties and 37,225 second- 
class ties, and that this variance in the count and classification resulted in a 
différence of $5,203.91 in the amount due under the contracts. Ile found that 
the allégations of the bill that the appellant made frauduleut staternents and 
représentations to the inspector, to the efCect that the ties should be counted 
and classified according to an alleged custom on Western railroads, and not 
according to the spécifications of the contracts, were not sustained by the 
évidence; that there was no proof that the appellant ever made any such 
staternents or représentations; and that any mistakes or errors that were 
made in the count or classification of tlio inspector were the mistakes and 
errors of the inspector, in which the appellant had no part. He made numer- 
ous findings upon other issues, which are not material in the View of the case 
taken by this court, and he reported as one of his conclusions of law that the 
appellant was entitled to reco-s'er the entire amount which he claimed in 
his action at law. The l'ailway company filed exceptions to this report, which 
présent the question of the correctness of this légal conclusion. The circuit 
court sustained tliese exceptions, held that the error ot the inspector in his 
classification was so gross that the appellant was not entitled to recover upon 
the basis of the report, that the amount due him was §5,293.91 less than the 
amount claimed in his action at law, and rendered a decree which perpetually 
enjoined him from prosecuting it. It is upon tlie appeal from this decree 
that this case is now before us for considération. 

John Cosgrove and W. M. Williams, for appellant. 
Geo. P. B. Jackson, for appellee. 

Before CALDWELL, SAA^BOKN, and THAYEE, Circuit Judges. 

SANBOEN, Circuit Judge, after stating tlie facts as above, deliv- 
ered the opinion of the court. 

A provision in a contract to perform work or to furnish material, 
that the report of an engineer, inspector, or arbiter as to the amount 
and quality of the work done or material furnished under the con- 
tract shall be conclusive upon the parties to the agreement, is a légal 
and binding stipulation, and can only be set aside for traud, or foi" 
such gross mistakes as imph^ bad faith or a failure to exercise an 
honest judgment. Kihlberg t. U. S., 97 U. S. 398; Sweeney v. U. S., 
109 U. S. 618, 3 Sup. et. 344; Railroad Co. v. March, 114 U. S. 549, 
553, 5 Sup. et. 1035; Eailroad Co. v. Trice, 138 U. S. 185, 11 Sup. Ct. 
290; Lewis v. Eailway Co., 49 Fed. 708; Williams v. Eailway Co., 112 
Mo. 463, 20 S. W. 631. The contracts in this case provided that the 
railway company should appoint an inspector to inspect and classify 
the ties; that hia inspection and judgment of said classification 
should be binding upon the appellant; that no ties should be consid- 
ered delivered under the contracts until they were inspected, passed 
upon, and received by this inspector; and that the railway company 
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would pay to the appellant tlie priées named in tiie contracts for ail 
ties so delivered tliereunder. The légal effect of thèse provisions was 
to make thia arbiter's "inspection and judgment of the classiflcation" 
of the ties as binding upon the railway company as upon the appel- 
lant. This was its légal effect, because the company thereby agreed 
that his inspection and classification should constitute a delivery 
of the ties to it, and that it would pay to the appellant the stipulated 
priées for the ties so classifled and received. IJnder thèse contracts 
the railway company appointed one I. W. Brewton inspector. Ac- 
«ording to his classification and report, the appellant is entitled to 
recover |5,293.91 more than he is awarded by the decree. The ap- 
pellant is enjoined from colleeting this amount, not on the ground 
that either the appellant or the inspector was guilty of any fraud 
upon the company, for there is no évidence in support of that charge, 
but on the sole ground that Brewton committed mistakes so gross in 
his classiflcation of the ties that he cannot escap^ the just imputa- 
tion of bad faith. 

Before entering upon the considération of the question whether 
the charge of gross error in the inspector's classification, on which 
this decree rests, is established by the évidence in this case, we 
will dispose of a preliminary objection to his report and classifica- 
tion. This objection is in the nature of a demurrer to the report. 
It is that his classification is of no binding force because it was 
made without authority. The argument is that the only error 
claimed in this case was in estimating the dimensions of the first- 
class ties, — that the dimensions of thèse ties were flxed by the 
contract, that they were capable of accurate ascertainment by ac- 
tual measurement, that the dimensions of each tie necessarily clas- 
sifled it, that there was no room for the exercise of the judgment 
of the inspector, and hence that, in every case in which he reported 
as a flrst-class tie one that was not eight feet long, eight inches 
wide, and six inches thick, his action was ultra vires, and without 
binding force. The answer to this argument is that thèse parties 
agreed that Brewton's inspection and judgment of this classiflca- 
tion should be conclusive upon them. They evidently supposed, 
when they made thèse contracts, that disputes might arise between 
them over matters as easy of ascertainment as the number and di- 
mensions of 75,906 cross-ties, and they provided an arbiter to set- 
tle thèse disputes, and covenanted to abide by his décision. Their 
supposition proved to be in accordance with the fact. The con- 
tracts and appointment accordingly invested the inspector with 
the power, and imposed upon him the duty, to ascertain the dimen- 
sions of thèse ties, and to classify them under the contracts in ac- 
cordance with thèse dimensions and their other qualifies, and his 
classiflcation, when made, was as conclusive as to their dimensions, 
as it was as to their other qualifies. There is no moral law and 
no rule of public policy which forbids parties to submit to another 
for détermination or décision questions of count, measurement, or 
distance, although thèse questions mav be capable of accurate as- 
certainment. In Kihlberg v. U. S., 97 U. S. 398, 400, 401, an ac- 
tion was brought against the United States upon a contract for the 
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transportation of military, Indian, and govemment stores and sup- 
plies from points on the Kansas Pacific Railway to posts and sta- 
tions in certain states and territories. The action was brought to 
recover compensation at the contract price per 100 pounds for 
transporting the goods the distances they were actually carried 
under the contract. The contract contained the provision that 
transportation should be paid for in ail cases according to the dis- 
tance from the place of departure to the place of delivery, and that 
this distance should be ascertained and flxed by the chief quarter- 
master of the district of New Mexico. The quartermaster had er- 
roneously flxed the distances less than they were by the customary 
routes of travel, and less than they were by air lines. Of course, 
thèse distances were capable of deïinite ascertainment by measure- 
ment. But the court of claims and the suprême court held that 
the flnding of the quartermaster was conclusive on this question, 
and that the contractor could not recoTer for transporting for 
any greater distances than those which the quartermaster had 
fixed. In delivering the opinion of the court, Mr. Justice Harlan 
declared that, "in the absence of fraud or such gross mistake as 
would necessarily imply bad faith and a failure to exercise an hon- 
est judgment," the flnding of the quartermaster was binding upon 
the parties to the contract. 

It will not be futile to call to mind, before we review the évi- 
dence in this record, that it is not every gross mistake that will 
avoid the flnding of such an arbiter. In Railroad Co. v. March, 
114 U. S. 549, 553, 5 Sup. Ct. 1035, an action was brought upon a 
contract for grading a railroad, which contained the provision that 
the final estimate of the work done, material furnished, and the 
amount due therefor, made by the engineer of the company, should 
be final and conclusive upon the parties. The trial court chargea 
the jury that the final estimate of the engineer was conclusive un- 
less it appeared from the évidence that he was guilty of fraud or 
intentional misconduct or gross mistake. The suprême court de- 
clared that this charge was erroneous, because the court did not 
Inform the jury that the mistake must be so gross or of such a 
nature that it necessarily implied bad faith on the part of the en- 
gineer. In delivering the opinion of the court, Mr. Justice Har- 
lan said: 

"We are to présume from the ternis of the contract that both parties con- 
Bldered the possibillty of disputes arlsing between them In référence to the exé- 
cution of the contract. And it Is to be presumed that in their minds was the 
possibility that the engineer might err in hla détermination of such matters. 
Consequently, to the end that the Interests of nelther party should be put 
In péril by disputes as to any of the matters covered by their agreement, or 
In référence to the quantity of the worlt to be done under it, or the compensa- 
tion which the plaintilï might be entitled to demand, It was expressly stipu- 
lated that the engineer's détermination should be final and conclusive. Nel- 
ther party reserved the right to revise that détermination for mère errors or 
mistalies upon his part. They chose to rlsk his estimâtes, and to rely upon 
their right, which the law présumes they did not intend to waive, to demand 
that the engineer should, at ail times, and in respect of every matter submitted 
to his détermination, exercise an honest judgment, and commit no such mlf»- 
takes aa, under ail the circumstances, would imply bad faith." 
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In Railroad Co. v. Price, 138 U. S. 185, 195, 11 Sup. Ct. 290, the 
suprême court recited the above quotation with approval, and de- 
clared that the mère incompétence or mère négligence of an en- 
gineer in such a situation would not meet the requirements of a 
suit to be relieved from the effects of his estimâtes, unless his mis- 
takes were so gross as to imply bad faith. Perhaps thèse authori- 
ties sufflciently illustrate the légal proposition upon which the dé- 
cision of this case must rest. 

The question, then, is, has the railway company proved su eh 
gross mistakes in the classification of the ties made by its inspecter 
as imply bad faith or a failure to exercise an honest judgment on 
his part? The burden of proof was upon the railway company 
to establish thèse mistakes. Not only this, but the légal presump- 
tion was that the measurements, inspection, and classification of 
this inspector were accurate and just. Lewis v. RailM'ay Oo., 49 
Ped. 708, 710; Torrance v. Amsden, Fed. Cas. No. 14,103; Bumpass 
V. Webb, 4 Port. (Ala.) 65; Pleasants v. Ross, 1 Wash. (Va.) 156. 
The gênerai presumption is that an offlcer or agent has faithfully 
discharged his duty. But the presumption hère is stronger than 
that. Thèse parties chose this inspector to count and classify 
thèse ties for them, and agreed to be bound by his report. They 
knew him, and they would not hâve selected him unless they be- 
lieved him to be compétent and trustwoi-thy. Their sélection 
raises the presumption that he was so. He was appointed by the 
railway company, and was employed and paid by it. The charge 
the company now makes is that he made gross mistakes against 
its interests, and in favor of a contractor who, the évidence proved, 
never solicited him to do so. It is not a common expérience to 
flnd a disinterested employé making mistakes against his employer 
and in favor of a contractor. Thus it will be seen that the rail- 
way company is met at the threshold of this case with adverse 
presumptions on every side. It ought to présent very convincing 
évidence to sustain the burden of proof, and to overcome ail thèse 
presumptions. What, then, is the évidence on which it relies? 
It consists of two items of proof : First, the f act that ail the wit- 
nesses for the appellant, as well as those for the railway company, 
conceded and testifled that there were a great many of the ties 
that were classifled as first-class by Mr. Brewton, that were not ex- 
actly eight feet long, eight inches wide, and six inches thick; and, 
second, the fact that Brewton classiûed 70,262 ont of 75,906 ties 
in dispute, or 93 per cent, of them, as flrst-class ties, while the 
agents of the railway company, in a subséquent inspection, classi- 
fled only 38,567 ont of 75,792 of them, or only 51 per cent, of them, 
as flrst-class ties. 

The concession that the ties did not literally and exactly com- 
ply with the spécifications of the contracts is without probative 
force, when thèse spécifications, the character of the subject-mat- 
ter to which they relate, and the évidence in this record are care- 
fully considered. The contra ct by its terms required thèse ties 
to be "eight (8) feet long, no more and no less, six (6) inches thick, 
and fully eight (8) inches wide at the narrowest end; must be full 
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liewn, free from score marks, and not winding, and with ail bark 
removed. The ends of ail ties must be sawed off." :Now, tlie fact 
is indisputable that a variation in railroad cross-ties from eight 
feet in lengtli, by as much as one-half an inch or an inch, would 
not affect their value or efficiency in any appréciable degree. More- 
over, a requirement that every ûrst-class tie should be eight feet 
long under thèse contracts, without the variation of a hair's 
breadth, would be a technical and unfair construction of the spéci- 
fications, a construction that our common knowledge of the nature 
of the subject-matter teaches us that the parties never intended. 
The évidence before us sustains this view. It is full and uncontra- 
dicted to the effect that it is the universal custom, under such spéci- 
fications, to accept as first-class ties those which do not vary more 
than one inch from the length, or more than one-half an inch from 
the width, or more than one-quarter of an inch from the thickness, 
specified in the contract, and that the parties to this contract had 
adopted this custom in their construction of thèse very spécifica- 
tions. Thèse facts lead irresistibly to the conclusion that they 
intended that the contracts should be construed in accordance with 
this custom. Kimball v. Brawner, 47 Mo. .398; Cole v. Skrainka, 
105 Mo. 303, 310, 16 S. W. 491. That this is the true construction 
of thèse contracts becomes indisputable, when we learn from the 
évidence that a technical and literal compliance with the spécifica- 
tions would be impossible. This fact stands established by un- 
controverted testimony in this record. The witnesses for the rail- 
way Company so testify. Mr. Eockwell, its roadmaster, said that 
he did not suppose that any man on earth could technically com- 
ply with the spécifications of thèse contracts. Mr. Gaunt, its tie 
inspector, testified that it "would be a matter of almost utter im- 
possibility to corne literally up to the spécifications. There prob- 
ably would not be over one or two out of a hundred that would 
come up to the spécifications in every particular, because spécifi- 
cations allow nothing for length. They call for a tie eight inches 
wide, six inches thick, and eight feet long, and it is almost a mat- 
ter of impossibility to get one that will not vary a little in length 
and width and thickness." No construction of a contract, which 
would render it impossible of performance, ought to be adopted, 
if it is susceptible of any other rational construction. Thus it ap- 
pears that, in view of the subject-matter of the contracts, the con- 
struction of them adopted by the parties themselves, and the usage 
in the classification of ties under such spécifications as they con- 
tain, the concession that many of the ties reported by Brewton as 
first-class ties did not literally and exactly comply with the spéc- 
ifications in their dimensions has no tendency to prove any gross 
mistake or failure to exercise an honest judgment on the part of 
this inspector. 

The only évidence, then, to support this cnarge that Brewten com- 
mitted such a gross mistake, is the fact that he classified about 42 per 
cent, more of the ties as first-class than did the agents of the railway 
Company, who subsequently inspected them. It goes without saying 
that the mère fact that a clerk in a railroad oiBce, who never made an 
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inspection of a tie, made a classification of thèse ties widely différent 
f rom tlxat made by the inspector clxosen by tlie parties, would not es- 
tablisà tlie mistake of tlie inspector, unless tlie clerk made a more ac- 
curate and correct classification tkan tlie inspector. In the absence of 
such proof, the presumption would be that the inspector was right 
and that the clerk was wrong. Whether or not this subséquent clas- 
sification made by the agents of the railway company estabiished the 
mistake of the inspector must therefore dépend upon the character 
of that inspection and the competency of the men who made it. 
\Vho, then, made the second classification, and how was it made? 
The railway company sent one Stevens, who was a clerk in its gên- 
erai offices at St. Louis, and who had never before inspected a tie, 
to méasure the length of ail thèse ties, and it sent olher employés 
to measure their width and thickness, and to détermine the quality of 
the wo'od they contained. The vice président and gênerai manager 
of the company instructed Mr. Stevens to measuve thèse ties, and 
to reject and mark as second-class èvery tie which measured as much 
ae one-sixteenth of an inch less than eight feet long on its short side, 
although it might measure more than eight feet on another side. 
The évidence is uncontradicted that Stevens measured and classified 
every one of thèse ties under thèse instructions at this second in- 
spection, and there is no évidence that any other person measured 
any of.them. The inspection and classification was çonducted in 
this way: Stevens flrst measured the length of the ties with a pôle 
eight feet long and put a chalk mark on the end of every tie that did 
not measure eight féet. The ties he so marked were thereby classi- 
fied as second-class ties, and the employés who assistéd him did not 
examine or measure them at àll. They followed about three or four 
piles behind him and measured the width and thickness of the ties, 
which he had found to be eight feet long, and had not marked with 
the chalk. If they found any of thèse ties déficient in width or thick- 
ness, they marked them with chalk, and they thereby became second- 
class ties. Those that were not chalked by any of thèse employés 
were thèn counted as first-class ties. When the inspector, Brewton, 
made his classification, he accepted as first-class ail ties that were 
otherWise suflicient that Werè not more than one inch short. Stevens 
rejected and marked as second-class ail that were not at least eight 
feet long on ail sides. 

It has not escaped our attention that it is claimed by counsel for 
appellee that the employés who made the second inspection also ac- 
cepted as first-class ail ties that were not more than one inch short, 
but a careful examination of this record has satisfied us that this 
claim is not sustained by the évidence. Only two witnesses testify 
that thèse employés took this course, and the évidence conclusively 
shows that neither of them knew anything about it. Thèse two wit- 
nesses followed after Stevens during a portion of thé time when he 
was making his inspection, and measured the width and thickness 
of the ties which he had not already chalked and rejected as flrst 
class. One of them testifles that he never measured the length of the 
ties, and that he knew nothing about whether the measurements of 
Stevens were accurate or not, and the other testifies that he did not 
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remembei' tliat he ever measured the length of a single tie. On tlie 
otlier hand, Stevens testifles tlia.t he did lueasure tlie length of ail the 
ties; that if a tie was fully eight feet long or more lie accepted it as 
a first-class tie, but that if it was one-sixteenth of an inch short, he 
threw it ont; and that, if a tie was not exactly square on the ends, 
and he measured it on the short side, lie threw it out and marked it 
as second-class, notwithstandng it might hâve been eight feet long 
on the other side. This is the testimony of the only man who meas- 
ured or classitied thèse ties as to length on this second inspection, 
and it stands uncontradicted by any witnesses who liad any knowl- 
edge of the fact. It was undoubtedly true. There is no other évi- 
dence in this record to show how the différence between the first and 
second classifications of thèse ties arose. None is needed. This 
testimony is a full and complète explanation of the discrepancy. 
Mr. Gaunt, tie inspecter of the company, testifled that it would be a 
niatter of impossibility to make the ties corne literally up to the spéci- 
fications; that there would not be over one or two in a hundred that 
would come up to the spécifications, because spécifications allow 
nothing for length. In view of this testimony, and in view of the sub- 
ject-matter, it is no wonder that, by rejecting ail ties that were short 
one-sixteenth of an inch on any side, Stevens succeeded in making 
42 per cent, more second-class ties than the inspecter chosen by the 
parties, who accepted ail that were within an inch of eight feet long. 
If Stevens had rejected ail ties that were more than one-sixteenth of 
an inch too long on any side, he might undoubtedly hâve made 84 
per cent, more second-class ties. 

No discussion is necessary to show that such an inspection and 
classification as this is utterly incompétent to establish a gross mis- 
take by a presumably compétent inspector. Much less is it sufflcient 
to overcome the presumptions of honesty, trustworthiness, and faith- 
ful discharge of duty which surround the report of the chosen ar- 
biter of the disputes of thèse parties, or to establish a mistake so 
gross as to imply bad faith or the failure to exercise an honest judg- 
ment on his part. It tends rather to establish incompétence to in- 
spect ties on the part of the purchasing clerk who made the second 
classification as to length, or instructions from the railway company 
to make an unfair inspection and an unjust classification. The rail- 
way company failed, in our opinion, to prove its case. The decree be- 
low must accordingly be reversed, with costs, and this case must be 
remanded to the court below, with directions to dismiss the bill, and 
it is so ordered. 



INTERSTATE COMMERCE COMMISSION v. ALABAMA MIDLAND RY. 

CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. June 2, 1896.) 

1. The Act to RbcuxjAte Commerce. 

Commerce, in its largest sensé, must be deemed to be one of the most 
important subjects of législation, and an intention to promote and facil- 
Itate it, and not to haœper or destroy it, is naturally to be attributed to 
congress. 
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2. Samb. 

The purpose of the act is to promote and facilitât'» commerce, by the 
adoption of régulations to make charges for transportation just and rea- 
sonable, and to forbid undue and unreasonable préférences or discrim- 
inations. 

8. SaME — ORDBKS of THF, COMMISSION. 

The spirit and letter of the act require that ordevs made b.y the com- 
mission should hâve in view the purpose of promoting and facilltating 
commerce and the welfare of ail to bo affected, as well the carriers as 
the traders and consumers of the country, 

4. The Second Section — Discrimination. 

The principal purpose of the second section is to prevent unjust dis- 
crimination between shippers. It implies that, in deciding whether dif- 
férences in charges in given cases were jr were not unjust, there must 
be a considération of the several questions whether the services ren- 
dered were "liiie and contemporaneous," whether the klnds of trafflc 
were "like," and whether the transportation was effected under "sub- 
stantially similar circumstances and conditions." 

5. Samk— Circumstances and Conditions. 

Ail circumstances and conditions which reasonable men would re- 
gard as affecting the welfare of the carrying companies, and of the 
producers, shippers, and consumers, should be considered by a tribunal 
appointed to carry into effect the provisions of the act. 

6. Samb. 

Whatever would be regarded by common carriers, apart from the 
opération of the statute, as matters which warranted différences in 
charges, ought to be considered in forming a judgment whether such 
différences were or were not unjust. Some charges might be unjust 
to shippers. Others might be unjust to the carriers. The rights and 
interests of both must be regarded. 

7. The Third Section — Préférence. 

The third section forbids any undue and unreasonable préférence or 
advantage. The mère circumstance that there is, in a given case, a 
préférence or an advantage, does not, of itself, show that such 
préférence or advantage is undue or unreasonable. 

8. Same — Circumstances and Conditions. 

There is nothing in the act which deflnes what shall be held to be 
due or undue, reasonable or unreasonable. Such questions are not 
of law, but of fact; and those facts and matters wliich carriers, apart 
from any question arising under the statute, would treat as calling, 
in given cases, for a préférence or advantage, are facts and matters 
which must be considered in forming judgment whether such préfér- 
ence or advantage is undue or unreasonable. 

9. Same— Compétition. 

Among the circumstances and conditions to be considered, as well 
in the case of trafïic originating in foreign parts as in the case of 
trafflc originating within the limits of the United States, compétition 
that affects rates should be considered; and, in deciding whether rates 
and charges, made at a low rate to secure foreign freights which would 
otherwise go by other compétitive routes, are or are not undue and un- 
just, the fair interests of the carrier companies and the welfare of the 
community which is to receive and consume the commodities are to be 
considered. 

10. Same — Préjudice. 

When the section says that no locality shall be subjected to any undue 
or unreasonable préjudice or disadvantage, it does not mean that regard 
is to be had only to the welfare of the locality or community where the 
trafflc originates, or where the goods are shipped on the cars. The wel- 
fare of the locality to which the goods are sent is also to enter into the 
question. 
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11. Same. 

It is impossible to exercise a jurisdiction such as Is conferred by the 
third section by any process of mère mathematical or arithmetical cal- 
culation. A much broader view must be taken, and it would be hope- 
less to attempt to décide a case by any attempted calculation. 

12. The Foqhtii Section— Long and Short Haul Ci,au8B. 

The above observations with référence to the second and third sec- 
tions are equally applicable to the fourth section, or the so-called long 
and short haul provision. 

13. Power of Commission to Fix Rates. 

There is no provision in the act that expressly or by necessary im- 
plication confers upon the commission power to fix rates. 

14. Power of Common Carriers to Ad.hjst Their Rates. 

Subject to the two leading prohibitions, that their charges shall not 
be unjust or unreasonable, and that they sliall not unjustly discriminate 
so as to give undue préférence or disadvantage, the act leaves commou 
carriers, as they were at common law, free to malie spécial contracts 
looJiing to the increase of their business, to classify thoir trafflc, to ad- 
just and apportion their rates so as to meet the neeessities of com- 
merce, and, generally, to ma nage their important intcrests upon the 
same principles as are regarded as sound and adopted in other trades and 
pursuits. 

15. Compétition betwebn Railway Lines in the Southern Railway Steam- 
SHip Association. 

The compétition of the railway lines is not stifled, but is fully rec- 
ognized, intelligently and honestly controlled, and regulated by the traffic 
association in its schedule of rates. 
18. Compétition — Actual and Potential. 

When the rates to Montgomery were higher a few years ago than 
now, actual, active, water-line compétition by the Alabama river came 
in, the rates vi'ere reduced to the level of the lowest practical water 
rates, and the volume of carriage by the river is now comparatively 
small; but the controlling power of that water line remains in fuU force, 
and must ever remaiii in force as long as the river remains navigable 
to its présent capacity. 
17. A LocAi. Kate as Part of a Tiirough Rate. 

The fact that a local rate is made part of a through rate does not 
render the througli rate illégal, provided neither the local nor the through 
rate be unjust or unreasonable, and provided neither of them unjustly 
discriminâtes, or glves an undue préférence or disadvantage to persons 
or trafflc similarly situated. 

Appeal from the Circuit Court of tlie United States for the Middle 
District of Alabama. 

This was a proceeding by the interstate commerce commission 
against the Alabama Midland Railway Company and the Ceorgia 
Central Railway Company to require défendants to comply with its 
order of January 20, 1894, in response to the complaint of the board 
of trade of Troy, Ala. The suit was dismissed by the circuit court 
(69 Fed. 227), and the interstate commerce commission appeals. 

L. A. Shaver, for appellant. 

J. D. Eoquemore, A. A. Wiley, and Ed. Baxter, for appellees. 

Before FARDEE and McCORMICK, Circuit Judges, and BOAE- 
MAN, District Judge. 

McCORMICK, Circuit Judge. Troy is situated between the Ala- 
bama and Chattahoochee rivers, 52 miles by the shortest railroad 
route from Montgomery, 80 miles from Eufaula, and 85 miles from 
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Columbus. It is a city of 4,000 or 5,000 inhabitants. On June 29, 
1892, the board of trade -ot Troy flied with the Interstate commerce 
commission, the appellant, a complaint against the Alabama Midland 
and the Georgia Central Railroads and their numerous connections, 
which contained six charges of violations of the provisions of the act 
to regulate commerce. Those charges are as follows: 

"(1) That the Alabama Midland and Georgia Central and their connections 
iinjustly discriminate against Troy, and in favor of Montgomery, in charging 
and colleeting $3.22 per ton to Troy on phosphate rock shipped from the 
South Carolina and Florida flelds, and only Ç3 per ton on such shipmeuts to 
Montgomery, the longer-distance point by both said roads; and that ail 
phosphate rock carried t'rom said flelds to Montgomery over the road of the 
Alabama Midland has to be hauled through Troy. (2) That the rates on 
cotton established by said two roads and their connections on shipmeuts to 
the Atlantic seaports, Brunswick, Savannah, and Charleston, unjustly dis- 
criminate against Troy, and in favor of Montgomery, in that the rate per 
huudred pounds from Troy is forty-seven cents, and that from Montgomery, 
the longer-distance point, is only forty cents; and that such shipments from 
Montgomery over the road of the Alabama Midland hâve to pass through 
Troy. (3) That on shipments for export from Montgomery and other points 
within 'the jurisdiction' of the Southern Railway & Steamship Association to 
the Atlantic seaports, Brunswick, Savannah, Charleston, West Point, and 
Norfolk, a lower rate is oharged than the regular published tarife rate to such 
seaports, in that Montgomery and such other points are allowed by the rules 
of said association to ship through to Liverpool via any of those seaports 
at the lowest through rate via any one of them on the day of shipment, 
which may be much less than the sum of the regular published rail rate and 
the océan rate via the port of shipment; that this réduction is taken from the 
published tariflC rail rate to the port of shipment; and that this privilège, 
being denied to Troy, Is an unjust discrimination against Troy, in favor of 
Montgomery and such other favored clties; and that it is, also, a discrimina- 
tion against shipments which terminate at such seaport, in favor of shipments 
for export. (4) That the Alabama Midland and the défendant carriers Con- 
necting and forming lines with it from Baltimore, New York, and the East 
to Troy and Montgomery, charge and coUect a higher rate on shipments of 
class goods from those oities to Troy than on such shipments through Troy 
to Montgomery, the latter being the longer-distance point by fifty-two miles. 
(5) That the rates on 'class' goods from Western and Northwestern points 
established by the défendants forming Unes from those points to Troy are 
relatively unjust and discriminatory, as against Troy, when compared with 
the rates over such lines to Montgomery and Columbus. (6) That Troy is 
unjustly discriminated against in being charged, on shipments of cotton via 
Montgomery to New Orléans, the full local rate to Montgomery, by both the 
Alabama Midland and the Georgia Central." 

The Alabama Midland and the Central Georgia and many of their 
connections, immédiate and remote, answered the complaint with a 
gênerai déniai of the charge of violating the provisions of the act, 
supported by such spécial matter as their respective situations fur- 
nished. The only feature of thèse matters specially pleaded now 
requiring notice is the allégation that the circumstances and condi- 
tions affecting rates at Montgomery and at Troy are substantially 
dissimilar. After due examination, taking proof, and hearing argu- 
ment of counsel for the respective parties, and considering the case 
until August 15, 1893, the commission made its report, reviewing ail 
the évidence, the oral arguments and the briefs of counsel, the 
pertinent provisions of the act, the décisions on it theretofore made 
by them and by the courts, and concluding thus: 
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"In pursuance of the conclusions arrived at in this case, it is ordered that 
the roads participating in the tratïlc involved cease and desist (1) f rom char- 
ging and coUecting, on class goods sliipped from Louisvllle, St. Louis, and 
Cincinnati to ïroy, a liiglier rate tlian is now ciiarged and collected on such 
sliipments to Columbus and Eufaula; (2) from eliarging and collecting on 
cotton sliipped from Troy via Montgomery to New Orléans a higher through 
rate than 50 cents per 100 pounds; (3) from charging and collecting, on ship- 
ments of cotton from ïroy, for export via the Atlantic seaports, Brunswick, 
Savannah, Charleston, West Point, and Norfollî, a higher rate to those ports 
thau is charged and collected on such shipments from Montgomerj'; (4) from 
charging and collecting, on, cotton shipped from Troy to Brunswiclv, Savannah, 
and Charleston, a higher rate than is charged and collected on such ship- 
ments from Montgomery through Troy to those ports; (5) from cnargmg and 
collecting on class goods, shipped from New York, Baltimore, and the North- 
east to Troy, a higher rate than is charged and collected on such shipments 
to Montgomery; (6) from charging and collecting, on phosphate rock shipped 
from South Carolina and Florida tields to Troy, a higher rate than is charged 
and collected on such shipments through Troy to Montgomery." 

A formai order to the same eiïect was made and flled among the 
records of the commission requiring compliance therewith on or be- 
fore September 10, 1893, and a notice embodying this order, together 
with a cop3' of the report and opinion of the commission in the case, 
was forthwith duly served on each of the défendant corporations. 
The carriers, relying on the défenses interposed, did not comply with 
the order, and on Jiinnary 20, 1894, this suit was brought. It pro- 
gressed to the hearing, and on July 3, 1895, the circuit court delivered 
its opinion adverse to the ultimate findings and conclusions made 
and shown in the report and order of the commission, and made the 
decree, from which this appeal is taken, "that this cause be, and the 
same is hereby, dismissed out of this court." 69 Fed. 227. 

It will be observed th'at charges 1, 2, 3, and 4, as made by the board 
of trade of Troy, allège departures from the "long and short haul" 
rule of the fourth section of the act, and charges 5 and (i présent an- 
other form of alleged unjust discrimination or undue préférence. 
Charges 4 and ô are the two principal ones in the complaint, and to 
thèse the bulk of the testimony relates. Charge 4 is that, on ship- 
ment of class goods from New York, Baltimore, and the East to Troy 
and Montgomery, respectively, over the Alabama Midland as the 
terminal road, higher rates are charged to Troy than on such ship- 
ments through Troy 52 miles further on to Montgomery. Charge 3 
involves the through rates on class goods from Louisville and other 
Ohio river points to Troy on the one hand, and to Montgomery and 
Columbus on the other; the complaint being that in their rates to 
thèse points, respectively, the carriers unjustly discriminate against 
Troy. 

There is no substantial dispute as to the respective rates charged, 
the distances, the character of service, the classification of the 
freight, the volume of trade going to or through the respective points 
and of that originating at them, and the number of railroads reach- 
ing each that could compete for the carriage of goods. The commis- 
sion insista that there is no actual subsisting ail water route compé- 
tition at Montgomery, Columbus, or Eufaula, and that there is prac- 
tically no compétition of any kind at any point within the field of 
this inquiry, because at ail the points claimed to be compétitive the 
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rates are flxed by agreement between tbe carriers. The counsel for 
the commission contend: 

"(1) That compétition between carriers— and there is none otlier attempted 
to be proven in thls case— does not constitute such a substaiitial dissimilarity 
of circumstances and conditions as will, under the interstate commerce law, 
witliout autliorlty from tiie commission, wliere tlie rule of the fourth section 
is involved, justify departures from the rule of a relative equality in rates, 
as between différent localities, laid down in the thlrd and fourth sections of 
the law. (2) That if compétition can. under any circumstances, justify de- 
partures from the rule of the law, the compétition, if any, shown in this case 
cannot be involied for that purpose. (3) If the compétition alleged in this 
case can justify any discrimination whatever against Troy, in favor of her 
competitors in business, Montgomery and Columbus, it does not justify dis- 
crimination to the extent shown. (4) That the order of the commission in 
question in this case maiies allowance for whatever dissimilarity of circum- 
stances or condition, as between Montgomery and Columbus on the one hand, 
and Troy on the other, may hâve been proven." 

After a full hearing in the circuit court, the judge of that court 
announced his views of the case in a carefully considered opinion, 
summing up his ultimate findings as follows: 

"In any aspect of the case it seems impossible to conslder this complaint of 
the board of trade of Troy against the défendant railroad companies, par- 
tlcularly the Midland and Georgia Central railroads, in the matter of the 
charge upon property transported ou their roads to or from points east or west 
of Troy, as specifled and complalned of, obnoxious to the fourth or any other 
section of the interstate commerce act. The conditions are not substantially 
the same, and the circumstances are dissimilar; so that the case is not within 
the statute." 

On March 30, 1896, the suprême court announced its décision in 
Texas & P. Ey. Co. v. Interstate Commerce Commission, 16 Sup. Ct. 
666, known as the "Import Case," and in Cincinnati, N. O. & T. P. Ry. 
Co. V. Interstate Commerce Commission, Id. 700, linown as the "Social 
Oircle Case." In the opinion in the Import Case the court says : 

"Commerce, in ita largest sensé, must be deemed to be one of the most im- 
portant subjects of législation; and an intention to promote and facilita te it, 
and not to hamper or destroy it, is naturally to be attributed to congress. 
The very terms of the statute — that charges must be reasonable, that discrimi- 
nation must not be unjust, and that préférence or advantage to any particular 
person, flrm, corporation, or locality must not be undue or unreasonable— 
necessarily Imply that strict uniformlty is not to be enforced, but that ail 
circumstances and conditions which reasonable men would regard as aft'ecting 
the welfare of the carrying companies, and of the producers, shippers, and 
consumers, should be considered by a tribunal appolnted to carry into eflCect 
and enforce the provisions of the act. The principal purpose of the second 
section is to prevent unjust discrimination between shippers. It implies that, 
in decidlng whether différences in charges, in glven cases, were or were not 
unjust, there must be a considération of the several questions whether the 
services rendered wëre 'like and contemporaneous,' whether the liinds of 
trafic were 'like,' whether the transportation was effected under 'substantially 
similar circumstances and conditions.' To answer such questions, in any case 
coming before the commission, requires an investigation into the facts; and 
we thlnk that congress must bave intended that wliatever would be regarded 
by common carriers, apart from the opération of the statute, as matters which 
warranted différences in charges, ought to be considered In forming a judg- 
ment whether such différences were or were not 'unjust.' Some charges might 
be unjust to shippers. Others might be unjust to the carriers. The rights 
and interests of both must, under the terms of the act, be regarded by the 
commission. The thlrd section forbids any undue and unreasonable prefer- 
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ence or advantage in favor of any person, company, flrm, corporation, or lo- 
cality; and, as tliere is nothing in tlie act whicli deflnes wbat shall be held 
to be due or undue, reasonable or unreasonable, sucli (luestions are questions, 
not of law, but of fact. The mère circumstance that tliere is, in a given case, 
a préférence or an advantage, does not, of itself, show that such préférence 
or advantage is undue or unreasonable, within the meaning of the act. Henee 
it follows that, before the commission can adjudge a common can'ier to hâve 
acted unlawfully, it must ascertain the facts; and hère, again, we think it 
évident that those facts and matters which carriers, apart from any question 
arising under the statute, would treat as calling, in given cases, for a préfér- 
ence or advantage, are facts and matters vyhich must be considered by the 
commission in forming its judgment whether such préférence or advantage 
is undue or unreasonable. When the section says that no locality shall be 
subjected to any undue or unreasonable préjudice or disadvantage in any 
respect whatsoever, it does not mean that the commission is to regard only 
the welfare of the locality or community where the traffic originates, or 
■where the goods are shipped on the cars. The -welfare of the locality to 
which the goods are sent is also, under the terms and spirit of the act, to 
enter into the question. The same observations are applicable to the fourth 
section, or the so-called long and short haul provision, and it is unnecessary 
to repeat them." 

Further on in the opinion the court quotes at length, and without 
anv note of qualification, the language of Mr. Justice Wills and Lord 
Herschell in Phipps v. Railway Co. [1892] 2 Q. B. 237, in which is em- 
braced this language of Chief Justice Erle, used in Palmer v. Eailway 
Co., lOL. K. IC. P. 593: 

"I beg to say that the argument from authority seems to me to be without 
conclusive force in guiding the exercise of this jurisdiction, the question wheth- 
er undue préjudice has been caused belng a question of fact, depending on the 
matters proved in each case." 

T\Tien the Phipps Case was before the railway commissioners, Mr. 
Justice Wills, in the course of his opinion, said: 

"I observe that thèse are, In my judgment, eminently practical questions 
[adjusting rates to circumstances and conditions] ; and if this court once at- 
tempts the hopeless task of dealing wlth questions of this kind with any ap- 
proach to mathematical aceuracy, and tries to introduce a précision which is 
unattainable in commercial and practical matters, it would do infinité mis- 
chief and no good." 

In référence to which Lord Herschell, when the case was on appeal, 
said: 

"I quite agrée with Mr. Justice Wills that it is impossible to exercise a 
jurisdiction such as Is conferred by this section by any process of mère math- 
ematical or arithmetical calculation. When you hâve a variety of circum- 
stances, differing in the one case from the other, you cannot say that a diifer- 
ence of circumstances represents or is an équivalent to such a fraction of a 
penny différence of charge In the one case as compared with the other. A much 
broader view must be taken, and it would be hopeless to attempt to décide a 
case by any attempted calculation." 

After reviewing the American cases, the suprême court says : 

"The conclusions that we draw from the history and language of the act, 
and from the décisions of our own and the English courts, are mainly thèse: 
That the purpose of the act is to promote and facilltate commerce by the 
adoption of régulations to make charges for transportation just and reasona- 
ble, and to forbid undue and unreasonable préférences or discriminations; 
that, in passing upon questions arising under the act, the tribunal appointed 
to enforce Its provisions, whether the commission or the courts, is empowered 
to fuUy consider ail the circumstances and conditions that reasonably apply 
V. 74F.no. 6 — 46 
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to the situation, and tliat, in the exercise of its jurisdlction, the tribunal may 
and should consider the legltimate interests, as well of the carrying compaules 
as of the traders and shippers, and, in considering wliether any particular 
locality is subjected to au undue prefwence or dlsadvantage, the welfare of 
the coinmunities occupying the localitles where the goods are delivered is to 
be considered, as well as that of the communîties which are In the locality 
of the place of shipment; that, among the circumstances and conditions to 
be considered, as well in the case of traffic originating in foreign ports as in 
the case of trafHc originating withln the limits of the United States, compéti- 
tion that afCects rates should be considered, and in deciding whether rates 
and charges, made at a low rate to secure foreign freights which would other- 
wlse go by other compétitive routes, are or are not undue and uujust, the 
fair interests of the carrier companies and the welfare of the community 
which is to receive and consume the commodities are to be considered; that 
if the commission, instead of conflning Its action to redressing, on eomplaint 
made by some particular person, flrm, corporation, or locality, some spécifie 
disregard by common carriers of proTisions of the act, proposes to promulgate 
gênerai orders, which thereby become rules of action to the carrying com- 
panies, the' spirit and letter of the act require that such orders should bave in 
View the purpose of promoting and facilitating commerce, and the welfare 
of ail to be aft'ected, as well the carriers as the traders and consumers of the 
country. It may be said that it would be impossible for the commission to 
frame a gênerai order if It were necessary to enter upon so wlde a field of 
investigaiiion, and if ail Interests that are liable to be aJf eeted were to De con- 
sidered. Thiseriticism, if well founded, would go to show that such orders 
are instances of gênerai législation, requiring an exercise of the law-making 
power, and that the gênerai orders made by the commission In March, 1889, 
and January, 1891, instead of being régulations calculated to promote com- 
merce and enf orce the express provisions of the act, are themselves laws of 
wide import, destroying some branches of commerce that hâve long existed, 
and undertaking to change the laws and customs of transportation in the pro- 
motion of what is supposed to be public policy." 

In the opinion in the Social Clrcle Case it is clearly held that tlie 
question whether the circumstances and conditions are or are not 
substantiaîly similar is one of fact, and, touching the power of the 
commission to flx rates, the court said : ' 

"Whether congress intended to confer upon the Interstate commerce com- 
mission the power to Itself fix rates was mooted in fhe courts below and is 
diseussed in the brlefs of counsel. We do not find any provision of the act 
that expressly or by necessary Implication confers such a power. It is argued 
on behalf of the commission that the power to pass upon the reasonableness 
of existing rates implies a light to prescribe rates. ïhis is not necessarily so. 
The reasonableness of the rate, In a given case, dépends on the tacts, and 
the function of the commission is to consider thèse facts, and give them their 
proper welght. If the cornmission, instead of withholding judgnieut in such 
a matter until an issue shall be made and the facts found, itself fixes a rate, 
that rate is prejudged by the commission to be reasonable. We prêter to 
adopt the view expressed by the late Justice Jackson, when circuit judge, in 
the case of Interstate Commerce Commission v. Baltimore & O. R. Co., 43 
Fed. 37, and whose judgnient was aftlrmed by this court. 145 U. S. 263, 12 
Sup. et. 844. Subjeet to the two leading prohibitions, that their charges shall 
not be unjust or unreasonable, and that they shall not unjustly discrimina te, 
so as to give undue jpreference or dlsadvantage to persons or traffic similarly 
circumstanced, the act to regulate commerce leaves common carriers, as they 
were at the common law, f ree to make spécial contracts looking to the increase 
of their business, to classify their traffic, to adjust and apportion their rates 
so as to meet the necessities of commerce, and, generally, to manage their im- 
portant interests upon the same prlnclples which are regarded as sound and 
adopted in other trades and pursuits." 

Only two railroads, the Alabama Midland and Georgia Central, 
reach ïroy. Each of thèse roads has connections with other lines, 
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parties hereto, reacMng ail the long-distance markets mentioned in 
tliese proceedings. The commission ûnds that no departure from 
the long and short haul rule of the fourth section of the statute, as 
against ïroy as the shorter-distance point, and in favor of Mont- 
gomery as the longer-distance point, appears to be chargeable to the 
Georgia Central. The rates in question, when separately considered, 
are not unreasonable or unjust. As a matter of business necessity, 
they are the same by each of the railroads that reach Troy. The 
commission concludes that, as related to the rates to Montgomery, 
Columbus, and Eufaula, the rates to and from Troy unjustly dis- 
criminate against Troy, and, in the case of the Alabama Midland, 
violate the long and short haul rule. The volume of population and 
of business at Montgomery is many times larger than it is at Troy. 
There are many more railway Unes running to and through Mont- 
gomery, Connecting with ail the distant markets. The Alabama 
river, open ail the year, is capable, if need be, of bearing to Mobile, 
on the sea, the bmden of ail the goods of every class that pass to or 
from Montgomery. The compétition of the railway Unes is not 
stifled, but is fully recognized and intelligently and honestly cou- 
trolled aiîd regulated by the traffic association in its schedule of rates. 
There is no suggestion in the évidence that the traffic managers who 
represent the carriers that are members of that association are in- 
compétent, or under the bias of any personal préférence for Mont- 
gomery or préjudice against Troy that has led them, or is likely to 
lead them, to unjustly discriminate against Troy. When the rates 
to Montgomery were liigher a few years ago than now, actual, active, 
water-line compétition by the river came in, and the rates were re- 
duced to the level of the lowest practical paying water rates, and the 
volume of carriage by the river is now comparatively small; but th<» 
controlling power of tliat water line remains in full force, and must 
ever remain in force as long as the river remains navigable to its 
présent capacity. And this water line affects to a degree less or 
more ail the shipments to or from Montgomery, from or to ail the 
long-distance markets. It would not take cotton from Montgomery 
to the south Atlantic ports for export; but it would take the cotton 
to the points of its ultimate destination, if the railroad rates to for- 
eign marts, through the Atlantic ports, were not kept down to or 
below the level of profitable carriage by water from Montgomery 
through the port of Mobile. The volume of trade to be competed for, 
the number of carriers actually actively competing for it, a con- 
stantly open river présent to take a large part of it whenever the rail- 
road rates rise up to the mark of profitable water carriage, seem to 
us, as they did to the circuit court, to constitute circumstances and 
conditions at Montgomery substantially dissimilar from those exist- 
ing at TJ-oy, and to relieve the carriers from the charges preferred 
against them by its board of trade. 

We do not discuss the third and fourth contention of the counsel 
for the appellant further than to say that, within the limits of the 
exercise of intelligent good faith in the conduct of their business, and 
subject to the two leading prohibitions that their charges shall not 
be unjust or unreasonable, and that they shall not unjustly dis- 
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criminate so as to give undue préférence or disadvàntage to persons 
or trafBc similarly circumstanced, the act to regulate commerce leaves 
common carriers, as tliey were at the common law, free to make spé- 
cial rates looking to the increase of their business, to classify their 
trafflc, to adjust and apportion their rates so as to meet the neeessi- 
ties of commerce and of their own situation and relation to it, and, 
generally, to manage their important interests upon the same princi- 
ples which are regarded as sound and adopted in other trades and 
pursuits. The carriers are better qualifled to adjust such matters 
than any court or board of public administration, and, within the 
limitations suggested, it is safe and wise to leave to their trafflc 
managers the adjusting of dissimilar circumstances and conditions 
to their business. 

We aflfirm the decree of the circuit court. 



UNITED STATES v. HART et al. 

(Circuit Court, S. D. New York. April 9, 1896.) 

Neutiîalitt Laws— Militaet Expédition — Section 5286, Rev. St. — Aid to 

(JUBAN InSURGBNTS. 

Upon an indictment charging défendants with beginning or setting on 
foot or providing means for a mllitary expédition or enterprise from thia 
country agalnst Spain in ald of Cuban insurgents by tlie steamer Ber- 
muda, wliere tlie steamer was arrested before she sailed, after taliing 
on board about 60 men neltlier armed, equipped nor offlcered, and no 
proof except tlie doubtful testimony of one witness belonging to the party 
of any otlier intent on the part of the men except to go to Cuba and join 
the army after arrivai there, the jury were instructed: (1) That it is no 
offense for individuals, singly or In eompany, and in any way they 
choose, to go abroad for the mère purpose of enlistlng in a foreign army, 
provided they do not enlist in, or set on foot hère, or prépare, any military 
expédition or enterprise; (2) that such an expédition or enterprise, to 
come within the statute as one "carried on from this country," must con- 
sist of some body of persons designing to act together in a military way, 
and possess at the start from this country some élément of a militaiy 
character beyond the mère intent to enlist individually after arrivai in 
Cuba; (3) that it is not necessary that it should possess aU the éléments 
of a military body at the start, but it is sufficient if there was a com- 
binatlon of men for that purpose, with the intent that it should become 
so before reaching the scène of action; (4) that it is not unlawful to 
transport peaceably and by an unarmed vessel a body of men as individu- 
als to Cuba who wish to enlist there, and such transportation does not 
constitute a providing of the means for a military expédition or enter- 
prise, unless there is some enlistment or combination or agreement of 
the men to act in some way as a military body, or the use of some military 
force is contemplated, if necessary, in order to reach the Insurgent army. 

On March 10, 1896, John D. Hart, Calixto Garcia, Samuel Hughes, 
Benjamin Guerra, Bernardo J. Bueno, Lawrence Brabazon and 
Joseph Miccheleno were indicted upon five counts, charging in sub- 
stance a violation of the neutrality laws in beginning, setting on 
foot, or preparing for a military expédition or enterprise from this 
port against Spain, in aid of the Cuban insurgents, in violation of 
section 5286 of the Revised Statutes. They pleaded not guilty. 
Garcia did not appear pursuant to liis recognizance, which was there- 
upon declared f orf eited. The défendants Hart, Hughes, Guerra and 
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Bueno were brought to trial before a court and jury on April ôth to 
April lOth. Ko witnesses were called by tlie défense. 

The évidence for the government showed that at about 10 p. m. 
of Pebruary 24, 1896, a tug put about 60 men on board the steamer 
Bermuda, then lying at anchor a little below Liberty Island; that the 
steamer was thereupon taken in charge by United States otïieers on 
board the revenue cutter Hudson, which had been watching lier; that 
an hour or two afterwards another tug came alongside the Bermuda 
and put the défendant Hart on board ; that the défendant Garcia was 
upon the same tug and was arrested ; that at about 2 a. m. the tug 
again returned near to the Bermuda, and seeing the cutter, steamed 
away, but was afterwards captured, with about 40 additional men; 
that thèse men with the others who went on board the Bermuda were 
mostly young men, apparently Cubans; that they were without 
arms or other military equipments, except that a few had revolvers 
and that no arms were on board the Bermuda; that at about 3 a. m. 
the revenue cutter found and seized the tug Stranahan further down 
the bay, loaded with military arms and equipments, consisting of 
about 900 rifles, besides revolvers, machetes, boots and shoes, ham- 
mocks, blankets and médical supplies, ail of which had been taken 
on board the Stranahan at the Atlantic Basin between 8 and 10 
o'clock the evening previous; that the défendant Hughes was in 
charge of this cargo; and that a chest with clothing bearing his 
name or initiais was found upon the Bermuda. The défendants 
Guerra and Brabazon were on board the Bermuda and stated that 
the steamer was bound for Cuba with men for the insurgent army 
some of whom were not on board, and that a tug with ammunition 
was down the bay. The witness Del Villar testifled that he visited 
Garcia twice at an ofûce on Broadway about the lOth or 12th of Janu- 
ary, 1896, where he was addressed as "General," and on the last occa- 
sion was accepted by Garcia to go to Cuba and join the insurgent 
army; and that he signed a paper containing other names. On the first 
day that he testifled he stated that he did not read or know the head- 
ing of the paper he signed, that it was not read to him, that no other 
person signed it in his présence, and that he did not hâve there any 
conversation with other men about it or about going to Cuba. The 
following day he testifled that he saw the heading of the paper, which 
was in writing a few inches long, that he did not read the whole 
heading but saw at the top the words: "Soldiers Incorporated in 
the City of New York for the Independence of Cuba." 

He further testifled that after this he went on board the steamer 
Hawkins on the 26th of January, with numerous other men; that the 
Hawkins soon after leaving New York foundered, the men being 
rescued, and at length returning to New York; that he recognized 
a number of the same men on the Bermuda that were on the 
Hawkins; that during the interval before boarding the Hawkins on 
the 24th of February, he had received |5 per week three times frora a 
person named Almazor, who had conducted him and several others 
to the Hawkins, and who had directed him to the tug that put him 
and others in his charge on board the Bermuda. 

The évidence further showed that the Bermuda had been purchased 
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ostensibly for the fruit trade not long before, by the défendant Hart 
in the name of a British subject résident hère; that Hart paid a por- 
tion of the price, and the défendant Guerra, the balance; that Hart 
had also engaged some of the offlcers of the Bermuda, including 
Brabazon, the registered master, who was intended to act afterwarda 
as mate; that the Bermuda was cleared at the custom house in the 
afternoon of February 24th upon the oath of Brabazon, the osten- 
sible master, that she was going to Santa Martha. 

Jason Hiniaian and Max J. Kohler, Asst. U. S. Attys. 
William M. Ivins, for défendants Hart, Hughes, and Brabazon. 
Emmet R. Olcott, for défendant Bueno. 
Horatio S. Eubens, for défendant Guerra. 

BEOWN, District Judge. Gentlemen of the Jury: The object 
of the neutrality laws is mainly to prevent complications between 
this government and foreign powers. They were designed to pre- 
vent snch complications by making criminal such acts as tend to 
embroil us with other nations; and in part, also, to assert, as history 
shows, our own sovereignty over military enlistments attempted to 
be procured on om- own soil. Within flve years after the adoption 
of the constitution, so long ago as 1794, thèse enactments were 
found necessary; and the law then passed is substantially the same 
as it exists to-day. In 1818 it was reyised by a few changes of 
words hère and there, not aiïecting the section under which this in- 
dictment has been framed. In the Revised Statutes of the United 
States adopted in 1874, the same proTisions were incorporated and 
are now referred to by sections under the latter act. 

Section 5282 deals with individual enlistments. Section 5286 
deals with military expéditions. Section 5283 deals with armed 
cruisers, designed to commit hostilities in favor of one foreign power 
as against another foreign power with which we are at peace. Sec- 
tion 5282 prohibits any person from enlisting in this country as a 
soldier in the service of any foreign power. It also prohibits any 
person from hiring or retaining any other person to enlist, or to go 
abroad for the purpose of enlisting. But it does not prohibit any 
person, whether citizen or not, from going abroad for the purpose of 
enlisting in a foreign army. By our very législation on this subject 
therefore, as apparent from this statute, our law permits individuals 
to go to foreign countries to enlist. I consider that important in 
this case, in its bearing upon the construction of section 5286, which 
was a part of the same original act. I say the law as thus framed 
cannot be construed otherwise than as designedly leaving the fleld 
open for ail persons within our jurisdiction, whether citizens or not, 
to go to foreign states to enlist in their armies, if they choose to 
do so. As this is lawful for one man, so it is lawful for ten men 
or for twenty or a hundred men. It is a necessary incident to thia 
lawful right, that men may go abroad for this purpose in any way 
they see fit; either as passengers by a regular line steamer, or by 
charterlng a steamer, or in any other manner they choose, either 
separately or associated; so long as they do not go as a militarj; 
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expédition, nor set on foot a military enterprise, which section 5286 
prohibits. 

We hâve, therefore, to consider thèse two sections together. It 
is a military expédition alone that is prohibited by section 5286. 
The language of the act is that "every person who within the ju- 
risdiction of the United States begins, or sets on foot, or provides 
or pi'epares the means for, any military expédition or enterprise 
to be carried on from thence," that is, from this country, "against 
any foreign prince," and so on, shall be guilty of a high misde- 
meanor. While, therefore, the right of individuals to go abroad 
for the purpose of enlistment is undoubted, they must not go as a 
military expédition; they must not form, nor begin, nor set on 
foot, any military expédition to be carried on from this country, 
nor furnish or prépare means therefor. 

Thèse flve défendants are indicted under section 5286; and they 
are now on trial before you on the contention of the government 
that they hâve either set on foot such a military expédition by 
forming a part of it, or that they hâve provided or prepared the 
means for it. Hère the question then is, — and it is the principal ques- 
tion you hâve to décide: Was this enterprise, in which some 60 
men are shown to hâve embarked on the Bermuda, besides about 
40 others who, it is alleged, were designing to embark, — was this 
enterprise designed merely for the transportation of thèse men 
peaceably to Cuba, as individuals who wished and intended to en- 
list in the insurgent army on arrivai there, and who, it may be, 
had promised to do so, but withoat any military organization hère, 
or any intended military organization before enlistment in Cuba, 
and without any intended employment of military force in reach- 
ing the Ouban army; or, on the other hand, was the embarkation 
of thèse men on the Bermuda the beginning of a military expédi- 
tion to be carried on from this country against Spain? 

What then, is a military expédition, as distinguished from a non- 
military transportation of ptersons for enlistment abroad? The 
term "expédition" signifies a journey or voyage by a body of men 
for some definite purpose. There are various kinds of expéditions. 
We hâve had expéditions of exploration, like Wilkes' expédition, 
Fremont's expédition, Greely's expédition and Peary's expédition; 
and so there hâve been many military expéditions. We speak of 
Xerxes' expédition into Greece. A military expédition, therefore, 
is an undertaking by a body of men of a military character. There 
must be a body, because one or two men cannot constitute an ex- 
pédition. To fall within the statute, it must be a military expédi- 
tion "carried on from this country." A mère lawful intent to 
enlist abroad cannot give a voyage a military character. The ex- 
pédition must be military in character, as is admitted; and I can- 
not conceive how an expédition can be characterized as military, or 
be deemed to be "carried on" as a military expédition "from this 
country" within the language of the statute unless it hâve some 
at least of the essential éléments of a military body when it starts. 

The essential éléments of a military body are. first, soldiers. as 
!s indicated by the very word "military," derived from miles, a 
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soldier. The fundamental idea of a military enterprise or expédi- 
tion to be "carried on" from tliis country is that it is undertalien 
by soldiers or in some military service. Next is the relation of the 
soldier to the commander. It imports officers, and the duty of 
military obédience. Next arms; such arms as are appropriate to 
the enterprise; such as will enable the body to do the military 
work contemplated. Next, that it shall act as a unit in a military 
way, i. e., as a body bound together by organization under a deflnite 
command. And, flnally, a military purpose, a purpose of attack or 
défense, a hostile purpose. 

Now, hère was an enterprise of some kind to transport men by 
the Bermuda, — to take them somewhere. A part went on board. 
Others, there is strong évidence to show, intended to go on board, 
but did not, because they were intercepted before they had em- 
barked. 

For the présent, I will assume that you find that the destination of 
ail thèse men was the Cuban insurgent army. But if you flnd that 
they were designed to be taken there, or that they wished to go 
there, do you find in this iindertaking beyond reasonable doubt any 
of the essential éléments of a military expédition? I do not say 
that in order to constitute a military expédition to be "carried ou 
from this country" as the statute reads, it must be complète at the 
start, or possess ail the éléments of a military body. It is suffl- 
cient if there was a combination by the men for that purpose, with 
the agreement and the intention of the body that embarks that it 
should become a military body before reaching the scène of action. 
Such a combination and agreement, if means for effecting it were 
provided, followed by embarkation in pursuance of the agreement, 
would show such a partial exécution of the design on our soil, as to 
bring the case within our statute, as "a military enterprise begun 
und carried on from the United States." 

If, however, the expédition or enterprise was designed only to 
transport munitions of war as merchaudise to Cuba, though for the 
use of the insurgent army, and at the same time to transport a body 
of men as individuals to Cuba, who wished to enlist there, and that 
was ail, then it was not a military expédition or enterprise under 
this statute; it would not be so unless the men had ârst combined 
or agreed to act together as a military force, or contemplated the 
exercise of military force in order to reach the insurgent army. In 
that case, I should regard it as a military expédition, for the rea- 
son that they had prepared for and intended to exercise military 
force in getting to the insurgent army, or landing in Cuba. 

The question then for you upon the facts is whether there is suf- 
ficient évidence in what has been produced before you, mostly cir- 
cumstantial, to show beyond reasonable doubt that there did exist 
the design of making this body of men who were leaving upon the 
Bermuda, a military force, or whether they contemplated, as a 
body, any military action; or whether they had already enlisted 
hère in the Cuban army. If they had donc the latter, if they had 
enrolled themselves as members of the Cuban army, and had thus 
become members of that body, agreeing already to act together as 
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siich, and tlie transportation of thèse men was under such an en- 
rollment and agreement, I think that would be setting on foot a 
niilitary expédition liere. 

Almost ail the évidence in tlie case is indirect. But you must 
remember that it is natural that this should be so. Inasmuch as 
it is légal and lawful for men and munitions of war to be trans- 
ported to the scène of belligerent opérations, those who are engaged 
in it run the risk of capture, of being sunk in the opération; and 
there is a necessity on their part, while doing an act which is law- 
ful so far as this country is concerned, — there is a necessity, I 
say, that they should protect thomselves by every reasonable means 
against surprise. There is nothing, therefore, out of character in 
such an expédition, though it be a lawful one hère, that it should be 
secret, or that there should be an air of mystery about it, or that 
it should be conducted as secretly as possible. It would be the 
same if it were unlaw'ful. Secrecy and indirection are, therefore, 
wholly inconclusive circumstances. They are as consistent with a 
lawful expédition designed to transport men peaceably to Cuba for 
the simple purpose of enlistment there, as they are with the exist- 
ence of a hostile expédition. Thus ail the circumstances that at- 
tend such an enterprise make it difflcult for the government to prove 
its charge. This is inhérent in the nature of the case, because of 
the necessity that exists even for a lawful expédition, such as I hâve 
described, to work in secrecy. 

In passing, I may obsers^e in regard to the clearing of the Ber- 
muda for Santa Marta, and the false oath which seems to hâve been 
made by the master a few hours before this seizure, that that false 
oath is equally inconclusive. That is a separate offense, not on 
trial hère; and it was an act evidently done for the same purpose 
of keeping secret the taking of passengers, and the nature of the 
intended cargo, in case you flnd the vessel was destined to carry 
the arms and men to Cuba. It was an incident, therefore, of the 
same kind as ail the other secret means taken to prevent the knowl- 
edge of the expédition from reaching the Spanish authorities and 
thus subjecting the expédition to greater danger. 

I shall not go over the varions circumstances in the case upon 
which reliance is placed to lead you to a conviction that there was 
a military expédition. If I bave made myself understood, I think 
you appreciate sufficiontly what the court understands to be a mili- 
tary expédition, as distinguished from a ijeaceful and a lawful one. 
I only repeat that while it is not necessary in my judgment that 
ail the éléments of a military expédition — soldiers,offlcers, a military 
organization, arms and equipments — should exist or be supplied at 
the time when the vessel sails, it is necessary that there should be 
a combination for those purposes, that thèse should hâve been with- 
in the understanding and intent of the parties and that some of 
thèse things should be consummated hère. The most essential thing 
would seem to be a combination for some kind of military organi- 
sation, some enrollment, some enlistment, or some agreement which 
bound the men to act together as a body for military service. If 
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this agreement existed, other things might be supplied afterwards 
before the scène of action was reached. 

In the présent case thèse men as a body were not armed, as ap- 
pears to the court, in any such manner as would be effective, nor as 
would be probable, in case they were designed for military service 
before they reached Cuba. A few side arms, a pistol and a belt for a 
few men, or a sword and belt for a small portion of the men, do not 
constitute such an arming of a body of men as you would expect in 
case that body was designed to act as a military force. 

A good deal of stress is laid upon the évidence of enrollment. 
It is for you to judge what interprétation you shall give to the 
circumstances that hâve been proved in that regard. I think there 
is only one witness, De Villar, and only one pièce of évidence in 
the whole case, that tends to show any military combination. He 
says that when he first went to Garcia, after a few moments con- 
versation Garcia said he did not want him. On a second visit, 
after some five or ten minutes, lie finally said he would take him, 
and that the witness signed a paper with other names upon it, at 
Garcia's request. When the witness was called on the second day, 
changing somewhat the testimony which he gave on the first day, 
he said that other men were there who signed the paper and that 
the paper was pointed eut on the table by the other men who told 
him to sign it ; the flrst day he said Garcia told him to sign it, and 
he did so. The flrst day he said he did not know what the paper 
was, except that there were two or three leaves containing ùames 
after the heading; that he did not know what the heading was, 
and did not read it. On the last day, he says he recalls that he 
saw the words in the heading, "Soldiers Incorporated in the City 
of New York for the Independence of Cuba"; and that although 
the heading was in writing, about three inches long on the page, 
he did not read the rest of it, and did not try to read it, nor was it 
read aloud. It is unfortunate that we hâve nothing more of this 
heading. It is always dangerous to judge by a small part of a writ- 
ten instrument. How can we tell what the other provisions were; 
or what qualifications were placed upon the words quoted, or what 
agreement there was by the men signing it, if there was any agree- 
ment ? The court was in doubt, for that reason, whether this pièce 
of testimony should be admitted at ail. If, however, you inter- 
pret the words quoted by what De Villar says he did, by what he 
understood, and by what he says he expected to do, you would ap- 
parently find some qualification of what thèse words quoted might 
•mport. On 4;ross-examination he says that what he expected to 
do was to go to Cuba to enlist in the Cuban army. If that is cor- 
rect, it would indicate that he did not understand that he was en- 
listed in the Cuban army hère. Again, from his actions and con- 
duct, and from the way he testifies there does not seem to hâve 
been any understanding on his part that his signature put him 
under pay. Whether the heading said anything about pay, we do 
not know. The way he got money from Almazor seems accidentai. 
He speaks of it as if he had not expected it, and as if there was no 
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contract about it. He says that Hernandez, liis friend at the same 
boarding house, told him tbat some others were getting money from 
Almazor, and if he would go there he would get it; that he went 
there and got |5 twice before the Hawkins sailed; and that after 
the Hawkins was lost, and before the expédition on the Bermuda, 
he got |5 from Almazor for two or three of the last Aveeks. 

Now it is for you to détermine, whether there was any enlist- 
ment of men for pay; whether what De Villar says that he did, 
and what he expected to do do not indicate rather what was the 
real purpose of this expédition. He had no conversation, and no 
agreement with any others of the men. There seems to be no évi- 
dence of any common understanding except such as might be in- 
ferred from what he says about this paper, whicli lie says quite a 
number signed ; and the purpose of the paper may be inf erred from 
what he says he did, and expected to do. 

Whether there were offlcers or any relation of soldier and com- 
mander, there is almost an entire dearth of évidence. I do not re- 
call any évidence to show that there was any offlcer whatsoever; 
not even that Garcia was an officer, or was connected with the in- 
surgent army. If there was, you will give it its weight. De Vil- 
lar called himself "under the hand" of Almazor. Whether that 
was anything more than simply looking after certain men who had 
arranged to go to Cuba, you must judge. Almazor conducted De 
Villar and six others to the Hawkins; and in like manner De Vil- 
lar took in charge seven men for the purpose of taking them down 
to the Atlantic Basin, where the tug McCaldin Brothers received 
them on board for the purpose, as you may find, of embarking on 
the Bermuda. I think there is no other évidence of direction or 
command than what may be inferred from that. It is for you to 
say whether that imports any military command, or whether it is 
anything more than looking after a certain number of men who 
had signed their names as willing to go to Cuba, and keeping track 
of them and getting them on board the proper vessels to go there 
when the time came. 

In regard to the ammunition which was on board the Stranahan 
and which never reached the Bermuda, it is for you to draw your 
inferences, whether that was in fact designed for the Bermuda or 
not. If it was, then you are to consider whether the évidence in- 
dicates that it was to be transported peaceably as merchandise to 
Cuba, possibly for the beneflt of the insurgent army; or whether 
it was for the purpose of aiding in a hostile attack and invasion 
on the part of this body of men who were to embark on board the 
Bermuda, or was a part of a military enterprise. If you flnd that the 
circumstances warrant you in believing that the body of men who 
embarked and those who intended to embark upon the Bermuda, 
were designed to constitute, or to act as a military body before 
they joined the insurgent army, the présence of arms on board the 
Bermuda, and the furnishing of them in some way would be ex- 
tremely important. Proper arms would be a necessary adjunct 
and attendant on any such design on the part of the men embark- 
ing, unless they were to obtain arms from some other source; be- 
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cause, as I hâve said, in the condition in wliich they embarked thej 
were not prepared, tliey were not equipped, they were not armed 
so as to be of any substantial use for military service. It is in- 
credible that an expédition designed for any military service of its 
own should be sent out v^'ithout other arms than what they had per- 
sonally about them, unless a further supply of arms was planned. 

On the other hand, if you flnd that tliere was no intention or de- 
sign on the part of this embarking body to a et as a military body, 
or to exercise any military force as a body in getting to Cuba, and 
if you find that they had not joined the Cuban army hère, so as to 
become incorporated with it, and were not to be transported from 
hère as a part of the insurgent army, then the présence of thèse mu- 
nitions of war on the Bermuda would be unimportant. 

I must advert briefly to some gênerai rules of law applicable to 
your considération of the évidence. I should flist say, howev^er, 
that unless you find thèse défendants or some of them were a part 
of the body designed to be a military expédition, you cannot flnd 
them guilty unless you find not only that there was a military expédi- 
tion, but that the défendants had knowledge of it, and assisted it. 

The évidence as affecting Mr. Hart is that lie was instrumental in 
the purchase of the Bermuda, ostensibly for the fruit trade, and that 
she cleared for a fruit port. He fumished some money in payment 
of the price of her, and Mr. Gruerra furnished the larger part. Both 
of thèse men were on the tug that brought Garcia down to the Ber- 
muda. If you flnd there was a military expédition, their association 
with Garcia, — who, upon the évidence, must hâve been a ( 'ief instru- 
ment in planning and arranging it, — and their présence ..uh Garcia 
when he came down to the Bermuda that night, and when Hart went 
aboard, would be a pretty strong circumstance from which you might 
inf er their acquaintance with his unlawful design, though that would 
not necessarily follow. I believe there is no other évidence than 
that single circumstance. It is for you to say whether that is suffl- 
cient. Neither Guerra nor Hart seems to hâve been in any other way 
identifled with this body of men. If it was military in character, 
Guerra and Hart cannot be convicted unless they understood it ; and 
unless the purchase of this vessel and the use of it for those men and 
for that purpose was known by them. 

Brabazon and Bueno stated to the government ofQcers their 
knowledge that there was to be a transportation of men to Cuba for 
the insurgent army. Further than that I do not understand the 
testimony of Mr. Bagg to go upon that point. Bueno designed to 
enlist there, to fight in the Cuban army. Brabazon knew this gênerai 
purpose. 

In regard to ail this évidence, how, upon weighing it, you are 
to act in view of any uncertainties you may feel, is governed by the 
maxim in criminal cases, that if there is a reasonable doubt on the 
whole évidence with regard to the guilt of the accused, you must give 
him the beneflt of the doubt. You must be satisfied be3'ond a rea- 
sonable doubt of the guilt of the accused, and of the existence of 
those facts, and each of them, which you deem essential to the finding 
of guilt. And as to the varions éléments of a military expédition to 
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which I hâve referred, and the intention, if in any of them you think 
there is such reasonabîe question as to lead you to a reasonable and 
substantial doubt, it is your duty to give tlie défendants the beneflt 
of that doubt. By that is not nieant a mère possibility of a différent 
opinion ; nor the mère shadow of a doubt. It is to be a doubt based 
upon a reasonable considération of ail the circumstances, a reason- 
able and sensible view of the whole situation. 

Another point that I should mention in connection with the testi- 
mony of De Villar, and which I hâve been asl^ed to charge is, that 
upon his own testimony, if there was a military expédition, he stands 
in the situation of an accomplice, testifying for the state ; and that 
his évidence given in that character is to be looked upon with sus- 
picion. It may ail be true, but you criticise it. You apply tests 
freely. If you flnd it corroborated by circumstances which seem to 
make it probable, you accept it as probably true. In matters where 
it would seem improbable, if you do not flnd it corroborated, you 
should not act upon that alone. The testimony of accomplices, 
being viewed with suspicion, ought to flnd some corroboration. The 
government does not intend to rely, and does not ask a jury to convict 
défendants upon the mère testimony of accomplices. It is for you to 
say to what extent you flnd De Villar's testimony corroborated ; and 
if you do flnd it corroborated, then in this case, as in ail others, the 
testimony of an accomplice may be extremely valuable, because it 
may explain naturally and easily the other évidence so as to enable 
you to reach an undoubted and rational conclusion. It is for you to 
say whether De Villar's testimony is thus corroborated in its essen- 
tial particulars; and to what extent his own testimony supports the 
contention that a military expédition was designed on the part of 
the men who embarked. 

I am also requested to charge you, as I do, that the failure of the 
défendants to testify in this case is in no degree to be imputed 
against them. They may rely entii-ely on the ability of the government 
to make out a case against them; and when they or their counsel 
consider that no case is made, and they do not go on the stand as wit- 
nesses, that circumstance is to be wholly disregarded, and is in no 
way to be taken to their préjudice. You judge by the testimony 
given whether the accusation is made out or not. The burden of 
proof from the beginning is upon the government, to establish be- 
fore you the fact of guilt by crédible testimony, and beyond reason- 
able doubt. 

If you flnd the circumstances relied on to show guilt are as com- 
patible with the theory of innocence or of an innocent undertaking 
as with the theory of a prohibited undertaking, it is your duty to 
flnd for the défendant. The very fact that the circumstances are 
compatible with an innocent undertaking makes a situation of doubt 
and reasonable doubt, the beneflt of which you give to the prisoner. 
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STATE OF NORTH CAROLINA v. GOSNBLL. 
(Circuit Court, W. D. North Carollna. June 6, 1896.) 

1. FEDERAL Godets— FoLLOwiNQ Statb Décisions— CiiiMiNAr, Law. 

When an indictment found in a court of a state in which the olïense is 
defined by statute is removed to a fédéral court for trial, the latter court 
must be controlled by the interprétation given to such statute by the high- 
est court of the state. 

2. CniMiNAL Law— MuRDER IN THE FinsT Degrbk — NoRTH Caroliîia Statdte. 

llnder the statute of North Carolina, murder in the flrst degree is con- 
fined to homicide committed by poison, lying in vvait, or while pei-petrating 
a felony, and cases where it is conclusively shown that the act was 
prompted by deliberate purpose and premeditated malice and design. 
The use of a deadly weapon only raisea a presumption of malice, not of 
préméditation and design, which must be shown beyond a reasonable 
doubt. 

3. 8ÀMÉ— MURDBR IN THE SECOND DeGREE. 

Under the statute of North Carolina, a homicide committed with malice, 
express or implied, without préméditation, is murder in the second degree, 
unless shown by the défendant to hâve been done under légal provocation 
reducing the homicide to the degree of manslaughter. 

4. Same — Provocation- Reducing Degree op Crtme. 

Words or conduct which are not légal provocation, but which are well 
calculated to arouse, and do arouse, sudden passion, wlU modify a homi- 
cide to murder in the second degree. 

5. Same- Previous Threats. 

Wbere the évidence shows previous threats or malevolent conduct of a 
défendant eharged with murder, towards the deceased, the jury must con- 
sider carefuUy ail the attendant facts and circumstances, to see whether 
such threats were called forth by sudden and temporary passion, aroused 
by some Immédiate provocation, or by an antécédent, fixed purpose to kill 
at a future time. 

6. Same — Justifiable Homicide — Ofpicbr op thb Law. 

AVhere an officer bas légal authority to arrest, and, while using proper 
means, is resisted, he may rèpel force with force, and need not give back 
an inch, though he must not use excessive violence, beyond the emergen- 
cies of the occasion; and, if the person resisting is necessarily killed in 
the struggle, the homicide is justifiable. 

7. Same — M.^lice. 

When an ofBcer invested with the authority and duty to arrest an 
offender is rightfuUy proceeding in the Une of his duty, and is resisted, 
and the death of his assallant is the resuit of the encounter, the fact that 
the officer entertained 111 feeling or malice towards his assallant is not 
suffleient évidence of premeditated malice, in determinlng the degree of 
the homicide. 

8. Same — Showing Warrant. 

A known officer, having légal authority to arrest, who is resisted in mak- 
ing an arrest, need not show or read the warrant before the arrest is se- 
cured. 

9. Same — Assistant op Officer. 

Duly-summoned assistants of an offlcer are under the same protection 
of the law which is afCorded to the offlcer who has process in his hands. 

10. Same— Dbadly Weapon. 

If a person for whom an offlcer holds a warrant of arrest uses a rock 
In close conflict with the officer, in resisting arrest, and wounds him, such 
rock is a deadly weapon; and if such person has another rock in his 
hands, and manifests a purpose to throw it, he is in a condition of deadly 
résistance, and the offlcer is justified in shooting him to prevent imminent 
danger and serious injury. 
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11. Samb— Evidence— Déclaration of Prisonek. 

When déclarations of a prisoner are relied on by the prosecution to show 
a homicide, they are available to the priisoner to prove the mauner ot the 
killing and the motive prompting it, and are as protective to him as if 
he had shown by independent testimony such explanatory and mitigating 
facts and circumstances. 

13. Same — Jury — Reachins Verdict. 

Though not a rule of law, it is a reasonable and moral duty of a small 
minority of a jury, who are in favor of conviction in a capital case, to 
yield their views, and concur with a decided majority in favor of acquittai 
on the ground of a reasonable doubt of guilt; but the converse does not 
apply to a small minority in favor of acquittai. 

13. Samk — Reasonable Doubt. 

Distinction between "a presumption of innocence" and "a reasonable 
doubt" stated by court. 

Gudger, Pritchard & Eollins, for the state. 
E. M. Glenn and W. W. Zachary, for défendant. 

DICK, District Judge (charging jury). Tlie défendant is chargea 
with the murder of Peter Southerland, by an indictment f ovmd by a 
grand jury in the state court, and removed, under the provisions of an 
act of congress, to this court for trial. This court has no original 
jurisdiction of the olïense chargea, but the case must be tried in the 
same manner of procédure as cases originating in this court are tried. 
The law that deflnes the offense alleged is the criminal law that 
prevails in this state. The crime of murder is defined by statute in 
this state, and this court must be controlled by the interprétation of 
such statute made by the suprême court of this state, and must not 
extend or restrict such construction by implication. Act Feb. 11, 
1893, c. 85. A state statute also déclares that the common law, 
with certain speciûed limitations, shall be in full force in this state; 
and the suprême court, in numerous décisions, has determined how 
far the common law is applicable in particular cases. At common 
law, when a homicide was admitted or proved to hâve been commit- 
ted with a deadly weapon, the law raised the presumption that the 
act was done with malice aforethought; and the burden of proof 
was on the défendant to rebut this strict, technical presumption of 
law to the satisfaction of the jury, but not beyond a reasonable 
doubt. State v. Willis, 03 X. C. 26; State v. Brittain, 89 îv. C. 481; 
State V. Carland, 90 N. C. 668. The records of the criminal courts 
showed numerous cases of homicide where killing was done under 
sudden excitement caused by facts and circumstances that were not 
such légal provocation as would mitigate the homicide to manslaugh- 
ter, and yet were well calculated to temporarily arouse the angry 
feelings and deadly passion of the slayer, yielding to the infirmities 
of human nature. The manifest intention of the législature in care- 
fully framing and enacting this statute making a distinction be- 
tween murder in the first and second degrees was to mitigate the 
stem, inflexible, and bloody rule of the common law so as to meet 
the requirements of enlightened, humane, and Christian public senti- 
ment in favor of human life and liberty. The application of the 
évidence in each particular case to the letter and spirit of this new 
rule of the law is wisely and imperatively entrusted to the intelli- 
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gence, common sensé, honest purpose, and impartial détermination 
of juries, who, by long expérience and observation, hâve become capa- 
ble of judging of tlie impulses, motives, and designs of kuman con- 
duct, and who will be guided in their délibérations by the advice and 
instruction of learued, upright, and humane judges, familiar with the 
application of rules of évidence in légal trials, and the construction 
and interprétation of statutes in the administration of justice. Sev- 
eral homicide cases in which the construction of the provisions of 
the act of 1893 was involved hâve recently been before the suprême 
court of this state, and well-considered and instructive opinions were 
delivered by that eminent court. In preparing this charge I hâve en- 
deavored to be guided by such décisions cited in the argument, and 
références to such cases, and other cases found on investigation, will 
be inserted in the charge, before filed in clerk's ofiice. State v. 
Fuller, 114 N. C. 885, 19 S. E. 797; State v. Norwood, 115 N. C. 789, 
20 S. E. 712; State v. McDaniel, 115 N. 0. 807, 20 S. E. 622; State 
V. McCormac, 116 N. C. 1033, 21 S. E. 693; State v. aadberry, 117 
N. 0. 811, 23 S. E. 477. 

Murder in the flrst degree is now conflned to homicides committed 
by poison, by lying in wait, or while perpetrating arson, robbery, 
râpe, or any other felony, and to cases where it is conclusively shown 
that the act was prompted by deliberate purpose, and premeditated 
malice and design. The use of a deadly weapon only raises a pre- 
sumption of malice, and not préméditation and design. The élé- 
ments of préméditation must be shown in évidence by the prosecu- 
tion beyond a reasonable doubt. The strict, technical rule of the 
common law no longer exista in this state. The différence between 
express and implied malice is not in kind, but only in degree. Evi- 
dence of express malice tends to show a âxed and premeditated pur- 
pose, while Implied malice raises no such presumption as to murder 
in the flrst degree. Such homicidal purpose can only be shown by 
clear and conclusive évidence. It must be more than intentional 
and willful. It must be deliberate and premeditated, and prompted 
by hatred, or some diabolical impulse of a heart regardless of human 
duty, and fatally bent on mischief. If a homicide is committed 
with malice, express or implied, but is not prompted by prémédita- 
tion, then it will be murder in the Second degree; and the défend- 
ant must rebut this presumption by proof showing that the act was 
done under légal provocation, or under such facts and circumstan- 
ces as in law justifled the action. Légal provocation reduces homi- 
cide to the degree of manslaughter. Words or conduct which are 
not légal provocation, but which are well calculated to arouse, and 
do arouse, sudden passion, will modify a homicide to murder in the 
second degree. Where the évidence shows previous threats or 
malevolent conduct of défendant towards deceased, which are in- 
sisted upon by the prosecution as évidence of express malice, the jury 
must consider carefully ail of the attendant facts and circumstances 
of the occasion, to see whether such threats were called forth by sud- 
den and temporary passion aroused by some immédiate provocation, 
or by an antécédent, fixed purpose to kill at a future time. There 
is a clear différence in degree as to the weight of évidence tending 
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to show the nature and extent of expi'o^ss malice. Antécédent 
threats, made upon some immédiate provocation and in hasty pas- 
sion, are not so heinous as hostile expressions showing a cool, per- 
sistent, and deadly purpose, subsequently manifested by plans and 
movements of deliberate and malevolent design. The jury should 
carefully consider such distinctions, and niake just discriminations, 
as human expérience has shown that thrcats are often made, under 
temporary excitenient, witliout any purpose of ever carrying them 
into fatal exécution. State v. Horn, IIG N. C. 1037, 21 8. E. 694. 
The jury should also consider the bearing of the proximate cause of 
the homicide, to see whether tliere was présent any reasonable mo- 
tive and cause, other than the previously expressed malice, tliat di- 
rectly induced the homicide; as whether the défendant acted under 
sudden provocation or in self-defense, or in tlie proper exécution of 
sonie lawful duty. When the facts proximately connect<'d with 
the transaction show a legitimate motive and proper purpose as the 
immédiate cause of the act done, the law will assign the deed to such 
purpose and motive, and will not readily admit that the homicide 
was the conséquence of any preconceived malice. To do away with 
the force and effect of the immédiate motive and provocation, it must 
clearly appear in évidence that a particular and definite intent to 
kill had been deliberately formed, and existed before and independ- 
ently of the immédiate provocation. The intent is not deliberate if 
there was a suiHcient immédiate impelling or provoldng cause. 

When an ofïicer of the law is invested with the authority and duty 
to arrest an offender, and is rightfully proceeding in the Une of his 
duty, and is resisted or assailed by the ix^rson whom he is authorized 
to arrest, and the death of the assailant is the resuit of the encoun- 
ter, the fact that the offlcer entertained ill feeling or malice to- 
wards the assailant is not to be regarded as sufficient évidence of 
premeditated malice, in determining the degree of the homicide. 

As the évidence in this case tends to show that éléments of man- 
slaughter and of excusable and justifiable homicide are involved, and 
the légal principles and doctrines relating to such offenses hâve been 
discussed in arguments of counsel, I will briefly express my views 
of the law : 

Définitions of the varions degrees of homicide hâve often been 
given by text writers, and in reports of judicial opinions; but as 
the killing of a human being is such a serions offense against the 
peace, security, and welfare of society, I think that in every trial a 
judge, in his charge to a jury, should restate définitions and the 
principles of law applicable to the facts disclosed by the évidence, 
so that such vitally important knowledge may become clear and 
familiar to the gênerai public mind. Manslaughter is the Avillful 
and uulawful killing of a human being without malice, express or 
implied. It usually occurs on légal provocation, or in sudden fight, 
in the heat of passion aroused by an immédiate cause; or where an 
officer employs greatly excessive force in the exécution of légal au- 
thority or process. It may also occur when the slayer is engaged in 
an unlawful act, which is not a felony, and not likely to endanger 
human life; or gross négligence occurs in the performance of a 
v.74F.no.6— 47 
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légal act; or by neglect to perform an act required by law. Clark, 
Gr. Law, 165-172. Where an oflQcer bas légal authority to arrest, 
and, wbile using proper means, is resisted, be may repel force witb. 
force, and need not give back an inch; but be must not use ex- 
cessive violence, far beyond tbe emergencies of tbe occasion. The 
law commands its offlcers to exécute its mandates; to secure tbe al- 
leged offender witbout fail, and at any reasonable bazard, — and, if 
tbe person making résistance is necessarily killed in tbe struggle, 
tbe bomicide is justifiable. Tbis same principle of law is applicable 
to persons wbo are not ofQcers, under certain facts and circumstan- 
ces. Wben a person, being witbout fault, and in a situation wbere 
be bas a right to be, is violently assailed witb a deadly weapon, and 
bas reasonable grounds to believe, and in good faitb believes, tbat be 
is in serious danger, tben be need not make any retreat to avoid 
impending results, but may at once repel force witb force, in tbe 
reasonable exercise of bis rigbt of self -défense, and if bis assail- 
ant is killed tbe bomicide is justifiable. Starr v. U. S., 153 U. S. 
614, 14 Sup. et. 919; Beard v. U. S., 158 U. S. 550, 13 Sup. Ct. 
962. The doctrine of excusable bomicide is only applicable wben 
tbe slayer bas been guiltj^ of some fault in bringing on tbe flght, 
and bas used ail reasonable efforts within bis power to avoid fatal 
results. An officer, in attempting to arrest a person charged witb 
a misdemeanor, is not justified in sbooting bim, wben trying to avoid 
arrest by flight. The oflicer is in no personal danger, and tbe of- 
fender may be arrested at anotber time. But wben sucb offender 
resists arrest tbe ofiicer may use sufiicient force to overcome résist- 
ance, and if tbe résistance is witb a deadly or dangerous weapon tbe 
officer may resort to extrême measures to avoid serious injury and 
accomplish tbe arrest. He is never required, under sucb circumstan- 
ces, to afford tbe resisting offender tbe opportunities of a fair and 
equal struggle, but may avail bimself of any advantages tbat arise 
in tbe conflict. If be is a known officer, and bas légal authority to 
arrest, and résistance is made, be is not bound to show or read tbe 
warrant before arrest is secured. Starr v. U. S., supra; State v. Mc- 
Mahan, 103 N. G. 379, 9 S. E. 489; State v. Garrett, Winst. E.q. 144; 
U. S. V. Bice, 12 Myers Fed. Dec. § 636, Fed. Cas. No. 16,153. 

Tbe défendant in tbis case places bis défense upon tbe ground 
tbat at tbe time tbe bomicide was committed be was a duly-sum- 
moned assistant of a regular officer of tbe United States, who bad lé- 
gal process in bis bands commanding bim to arrest tbe deceased for 
a crime against tbe United States; tbat deceased refused to submit 
to arrest, and manifested a purpose to resist witb a deadly weapon, 
and Avitb dangerous violence. Duly-summoned assistants of an ofli- 
cer are under tbe same protection of tbe law wbich is afïorded to 
tbe ofiicer who bas process in bis bands. Both judicial and minis- 
terial oflicers, in tbe exécution of tbe duties of tbeir office, are under 
tbe strong protection of tbe law ; and tbeir legally summoned assist- 
ants, for sucb time as in service, are offlcers of tbe law. If tbe reg- 
ular officer bas process in bis bands, tbe assistant can act under tbe 
authority and protection of sucb process, and may comply witb tbe 
orders and requirements of bis superior officer; and if résistance is 
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made to liis performance of such légal dutj' he may, even during the 
temporary absence of the oiBcer with process in his hands, resort to 
such. extrême measures as may be necessary for his self-protection 
and the arrest of the défendant. State v. McMahan, supra. The 
law of the land that régulâtes human conduct so as to secure so- 
cial order and the blessings of civil liberty must be suprême in the 
sphère of its opération. The oificers who are authorized and required 
to exécute its mandates must receive its most ample protection for 
■ acts done in the rightful performance of the imperative duties im- 
posed. This rule of law is absolutely necessary for the administra- 
tion of justice, and is founded in wisdom and equity, and in the 
fundamental prineiples of social order and political government. If 
unnecessary and excessive force and violence is used by an offlcer in 
attempting an arrest, after résistance had entirely ceased, and a will- 
ingness to submit to arrest had been manifested, then if the party 
is killed the officer would at least be guilty of manslaughter; and, if 
blood had had time to cool, murder in the second degree; and, if the 
officer was prompted by preconceived and deliberate malice, murder 
in the flrst degree. U. S. v. Eice, supra ; State v. Sigman, 106 N. C 
728, 11 S. E. 520, and cases cited. 

Gentlemen of the jury, I hâve now brieily stated the prineiples 
of law involved in this case, and it is your duty to apply them to the 
évidence before you. I hâve a légal right to express my opinion on 
the weight of the évidence, but I will try not to do so, as I wish to 
act in conformity with the laws of this state on the subject. Starr 
V. U. S., supra. From what I may say in stating the évidence, you 
may deduce inferences as to my opinion; but you must not be gov- 
erned by such inferences, as the law imposes upon you the respon- 
sibility and duty of detennining issues of fact from the évidence. 

The prosecution insists that the évidence shows such express 
malice on the part of the prisoner as will warrant you in flnding pre- 
conceived malice and deliberate design as the direct prompting mo- 
tive and cause of the homicide, and therefore will authorize you to 
return a verdict for murder in the flrst degree. The évidence shows 
that two or three weeks préviens to the homicide the prisoner spoke 
in very harsh terms about deceased, for letting down the bars that 
led into his cultivated fleld, and also for stealing fodder. There is 
no évidence of any declared purpose to kill the deceased for thèse 
private wrongs, and it is for you to consider whether such alleged 
wrongs were well calculated to call forth hasty expressions of angry 
abuse and dissatisfaction, or whether such expressions sbowed a de- 
liberate purpose to kill, when no such purpose was expressed. The 
évidence further shows that at another time the prisoner said that 
he "would no more mind killing the old de-vil than lie would an old 
dog." Thèse expressions were made in a conversation about arrest- 
ing deceased under authority from Deputy Marshal Woody. He said 
at the time that if so authorized he would make the arrest, and carry 
him to Marshall, and would kill deceased if he resisted or attempted 
to escape. He was aware that there was a probability of résistance 
or attempted escape, as the deceased had a few days before resisted 
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Deputy Marshal Woody, made escape, and declared that he would 
not submit to an arrest. 

As circumstantial évidence as to tlie homicide is relied upon by 
the prosecution, évidence was admitted as to the déclarations of de- 
ceased, and as to his character for lawless violence and desperation 
in resisting the officers of the law. State v. Turpin, 77 N. 0. 473. 

Another theory of the prosecution is derived from the évidence 
that the body of the deceased was found "in a sink in the earth," 
in such position as to indicate that he made no résistance, and shots 
were found in the ground beneath his body; that deceased was se- 
riously aflflicted wlth hernia, and at the time of killing he was en- 
gaged in relleving himself from suffering by adjusting a truss over 
his protruded bowels. If this theory is correct, I charge you that 
the homicide was a cowardly act, and at least murder in the second 
degree, as the deceased was in a helpless condition, was making no 
résistance, and was incapable of résistance. The shots in the 
ground under the body of deceased were not found until several days 
af ter the homicide, and the évidence seeins to hâve the appearance of 
being the resuit of an afterthought and préparation on the part of 
one of the witnesses for the prosecution, and a fréquent companion 
and near relative of the deceased. This theorj' of the prosecution is 
founded upon circumstantial évidence, and is directly controverted 
by other évidence ofîered by the prosecution showing that a very 
short time before the homicide the deceased was fleeing, and the 
officers were in active and close pursuit, and deceased was overtaken 
by reason of his inability to cross a swollen creek before him. The 
évidence shows that Woody was a known deputy marshal ; had légal 
process in his hands a few days before the homicide, and read the 
same to deceased at his request ; that an arrest was attempted, was 
violently resisted, an escape was effected, and deceased declared that 
he would not be arrested by a Rebel. The évidence further shows 
that the prisoner was subsequently summoned by Woody as an as- 
sistant in making an arrest, and was with him in making search, and 
pursuit of the deceased which resulted in the homicide. The décla- 
rations of the prisoner as to the manner of the occurrence were called 
out by the state; are uncontroverted ; are sustained by other cor- 
roborating state's évidence showing the faet that soon after the 
homicide the prisoner exhibited a painful and bleeding wound that 
he said he had received in the fatal conflict. Thèse déclarations 
are the only direct évidence as to the manner in which the homicide 
was committed, and counsel of défense insist that, sustained and cor- 
roborated as they are by other évidence, they are amply sufflcient to 
show that the homicide was justifiable, and warrant a verdict of not 
g-uilty. 

If you are satisfled that the deceased used a rock, in close conflict, 
and wounded the prisoner, then I charge you that it was a deadly 
weapon; and if deceased had another rock in his hand, and mani- 
fested a purpose to throw the same, he was in a condition of deadly 
résistance, and the prisoner was justifled in sliooting him to pre- 
vent imminent danger and serious in jury. Cases cited supra. 
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At common law, ministerial ofificers liad the right to summon the 
posse comitatus to tlieir assistance in preserving the peace and se- 
curity of soeiety, and in pursuing and arresting ofÊenders, and per- 
sons sumnioned were bound to obey. Eev. St. L'. H. §§ 787, 788, ex- 
pressly invest marshals witli power to summon assistance in the ex- 
écution of process, and confers upon them and their deputies the 
same powers that are given by law to slierifls and their deputies. 
A summoned assistant of the marshal is under the ijrotection of the 
law, and represents, to some extent, the sovereignty of the United 
States. The testimony of Ada Presly shows that Woody was a 
deputy marshal; had process in his bands, which he read to défend- 
ant; and had attempted an arrest, which was unsuecessful, by rea- 
son of résistance of deceased; that the prisoner and Woody were 
at her house a short time before the homicide, seeking to make an 
arrest; that they found the deceased in the woods, close by, and com- 
menced pursuit. This évidence shows that the prisoner was acting 
as assistant to Woody, with his approval. When a person acts in a 
public capacity, as an officer of the law, it will be presumed that he 
was rightfully appointed. 

Upon careful considération of ail the évidence, I charge you that 
there is not sufficient évidence to warrant you in rendering a ver- 
dict for murder in the flrst degree. I hâve no right to control your 
judgment in determining issues of fact, but I can set aside your ver- 
dict and grant a new trial if I hâve a clear opinion that the verdict 
is not sustained by the évidence. 

There is some évidence as to murder in the second degree, as 
there is a presumption of malice raised by the law f rom the use of a 
deadly weapon. It is for you to détermine whether the évidence has 
removed that presumption by showing that the homicide was com- 
mitted in a sudden flght, while attempting to make an arrest which 
was resisted by the deceased with dangerous violence and a deadly 
weapon. If the évidence of the state shows that the prisoner was 
lawfully acting as assistant to the deputy marshal, then there was 
no necessity for the prisoner to prove such fact by évidence intro- 
duced by him. As the déclarations of the prisoner are relied upon 
by the state to show the homicide, they are available to the prisoner 
to prove the manner of the killing and the motive that prompted the 
act, and are as protective to prisoner as if he had shown by inde- 
pendent testimony such explanatory and mitigating facts and cir- 
cumstances. State v. Brittain, 89 N. G. 481; State v. Thomas, 98 
N. C. 599, 4 S. E. 518. 

Upon the conclusion of the évidence on the part of the state, the 
counsel of the prisoner were of opinion that the state had not of- 
fered évidence sufficient to warrant a conviction, and therefore de- 
clined to ofifer évidence in explanation and défense. In cases of 
homicide, where the prisoner offers no évidence and sets up no sep- 
arate défense, but relies upon the évidence of the prosecution for 
justification and acquittai, and such évidence shows a vohmtary kill- 
ing, and at the same time the facts and circumstances attending the 
transaction aifording proof of justification and excuse, and there is 
no contradictory testimony, the prisoner may rightfully insist that 
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the facts and circumstances arising out of the évidence of the prose- 
cution should be suflîcient to satisfy the jury that the homicide was 
not unlawful aud unjustifiable. 

Take the case, and détermine the issues bef ore you, — as to whether 
the prisoner is guilty of murder in the second degree; or of man- 
slaughter, for usiug unnecessary and excessive force in the exécution 
of légal process; or whether he was justified in committing the homi- 
cide, in properly attempting the discharge of his officiai duty. 

After deliberating flve hours the jury returned into court, and re- 
ported that they had not agreed upon a verdict, and probably could 
not agrée after further considération, whereupon the judge, in the 
présence of the prisoner and the counsel on both sides, delivered 
the following instructions: 

Gentlemen of the Jury: You must agrée. In the trial of a cap- 
ital felony, I hâve no discrétion to discharge you without further 
prolonged effort to find a verdict. The expiration of this term of 
court is not definitely fixed by law, and I feel it to be my duty to 
keep the court open another day, and then adjourn the term to 
Greensboro, as the circuit court is always kept open from term to 
term at that place. You will be carried to that place, under the 
care of the marshal, and be kept together until you do agrée upon a 
verdict. Heretofore, during this trial, the marshal, under an or- 
der of court, has furnished you food and lodging at the expense of 
the govemment. That order is now set aside. You will be confined 
to this court room, and an additional baililï will be appointed to 
furnish you food at your own expense. As you are entitled to fées 
as jurors, you will hâve no difûculty in obtaining proper nourish- 
ment. I do not know how you are divided in opinion, but I deem it 
proper to say, by way of advice, that a distinguished judge of the 
state suprême court once said that a trial judge in a capital case 
would not commit error in expressing an advisory opinion to a jury, 
that, where a large majority were in favor of acquittai, it was a rea- 
sonable and moral duty of a small minority in favor of conviction to 
yield their views and concur with a decided majority of their fellow 
jurors on the ground of a reasonable doubt of guilt. This is not a 
rule of law, but it is a wise suggestion in accordance with reason and 
the humane spirit of the law. This advice of concession would not 
be applicable where a large majority are in favor of conviction, and 
a small minority in favor of acquittai. The law and the spirit of 
trial by jury require the concurrence of the entire jury as to the 
guilt of the prisoner beyond a reasonable doubt before a verdict of 
guilty can be properly rendered. Each juror is responsible for his 
own action, and will not lawfully or morally discharge his solemn 
duty if he concurs in the conviction of a fellow man when the évi- 
dence does not satisfy his mind of the guilt of the accused beyond a 
reasonable doubt. In my former charge I did not call your attention 
to the force, effect, and application of the légal presumption of in- 
nocence in a favor of a défendant that arises on the trial of every 
criminal case. This légal presumption of innocence is to be re- 
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garded by the jury, in every case, as matter of évidence, to the ben- 
eflt of wliich the défendant is entitled until overthrown by contrary 
évidence satisfactory beyond a reasonable doubt. TMs presumption 
is very important in cases wliere tlie guilt of a party is dépendent 
upon a presumption of law, or where there are doubts arising from in- 
suiïicient, inconsistent, or conflicting évidence. Where, from a con- 
BÏderation of the entire évidence, a case is left doubtful in the minds 
of a jury, or a decided majority of a jury, this presumption of inno- 
cence should always be sufficient to turn the scale in favor of de- 
fendant. In this case, the voluntary killing of tlie deceased with 
a deadly weapon having been shown by tlie déclarations of the pris- 
oner, tlie law raised a presumption that the act was done with mal- 
ice; and the burden was on the défendant to rebut such presump- 
tion to the satisfaction of a jury, but not beyond a reasonable doubt. 
The presumption of innocence is a counter presumption, not suffi- 
cient of itself to l'ebut the presumption of malice; but it should hâve 
much weight, as the évidence tends to show, from facts and circum- 
stances, that the killing was not done with malice, but was done in 
self-defense, when engaged in the exécution of légal process, and to 
avoid serions injury, from a violent assault made by deceased with 
a deadly weapon while resisting an arrest. In the récent case of 
Coffln V. U. S., 15G U. S. 432, 15 Sup. Ct. 394, the suprême court of 
the United States carefully considered the force, effect, and applica- 
tion of the presumption of innocence in the trial of criminal cases. 
Mr. Justice White, in an elaborate, instructive, and very able opin- 
ion, delivered the unanimous décision of the court; holding that such 
presumption was elementary, and its enforcement lies at the founda- 
tion of the administration of our criminal law, and showing from 
many authorities that such presumption had long existed, and still 
exista, in every System of jurisprudence which has reason, religion, 
and humanity for a foundation. It is évidence in favor of the ac- 
cused, introduced by the law in lus behalf, to be considered as proof 
î)y the jury, and involves more in the trial of a case than "reasonable 
doubt" which is only the resuit of insufficient proof. You are now 
placed under the care of the marshal, to be kept together in this 
room. On to-morrow evening this term of the court will be ad- 
journed to Greensboro, for the purpose of your deliberating until a 
verdict is agreed upon and rendered. 
Verdict, "Not guilty." 



GABRIEL V. McCABE et al. 
(Circuit Court, N. D. Illinois. June 8, 1S90.) 

COPTETOHT — LtCEXSK — UsE OP SoNG IN COMPILED BoOK — CHANGES. 

Complainant licensed défendants to publish a song, of whicli he held the 
copyright, in a book of songs, entitled "Finest of the Wheat No. 2." De- 
fendants Issued the book, and subsequently issued a combined édition of 
It and another collection, entitled "Finest of the Wheat No. 1," in which 
the two books, without change of contents, were bound under one cover. 
They also issued an abridged édition, in which about 100 songs from "l<'ln- 
est of the Wheat No. 2," including complainant's, were printed without 
change, this édition being used chiefly as an advertisement of the larger. 
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Complainant brouglit suit to enjoin the publication of his song in the com- 
bined and abridged éditions. UelA ttiat, by licensing tlie use of his song 
in a gênerai compilation, complainant, having made no explicit déclaration 
to the coutrary, consented that future éditions might be issued containing 
his song, and might be clmracterized by omissions or additions of otlier 
matter, within fair limits, which had not been exceeded in this case. 

TMs was a bill by Charles H. Gabriel agaiust R. E. McCabe and 
George D. Elderkiû to restrain the infringement of his copyright. 

In January, 1894, George D. Elderkin, who was tlien acting as oue of the 
editors of a boolj of songs about to be publisbed by the défendant R. 11. Mc- 
Cabe, obtained from Charles H. Gabriel, the holder of a copyright on a song 
entitled "When the KoU is Called up Yonder," the following writing: 

"Chicago, January 1, 1894. 
"It is hereby agreed that George D. Elderkin bas right to use my copyright 
pièce 'When the Uoll is Called up Yonder' in the boolv to be entitled 'Klnest 
of the Wheat No. 2.' 

"[Signed] Charles H. Gabriel." 

Pursuant to this license, the défendant McCabe, acting with tbe said El- 
derkin, published the song "When tbe Roll is Called up Yonder" in the song 
collection entitled "Finest of the Wheat No. 2." Suhsequently the détendants 
published a "combined édition" in wiiich "Blnest of the Wheat No. 2," without 
altération, was bound under one cover with another volume, entitled "Finest 
of the Wheat No. 1." Défendants also published an "abridged" édition, con- 
sisting of about 100 songs from the book "Finest of the Wheat No. 2," includ- 
ing the song "When the Roll is Called up Yonder." This abridged édition 
was printed from the same plates as the comjjlete édition, and was used to 
advertise the complète édition; purchasers of the abridged édition having 
the option of purchasing the complète édition within one year, and of having 
the purchase price paid for the abridged édition deducted from the price of 
the complète édition. 

Gabriel filed his bill of complaint, alleging infringement of his copyright 
by a publication of the song "When the Roll is Called up Yonder" in the com- 
bined and abridged éditions of "Finest of the Wheat No. 2." 

N. A. Partridge and 0. S. Williston, for complainant. 
J. H. Raymond, for défendants. 

GROSSCUP, District Judge. This is a bill for injunction to re- 
strain infringement of a copyright. The complainant claims a copy- 
right upon a religions song entitled "When the Roll is Called up 
Yonder." It is admitted that on January 1, 1894, complainant li- 
censed George D. Elderkin to use this copyright in a book to be enti- 
tled "Finest of the Wheat No. 2." Défendants, among other dé- 
fenses, daim right under this license. The proof shows that the de- 
fendants hâve issued abridged copies of the "Finest of the Wheat No. 
2," in which the copyrighted song was included, and also a book com- 
prising the whole of "Finest of the Wheat No. 2," and another book 
of religious songs, known as "Finest of the Wheat No. 1." In nei- 
ther the abridgment nor the enlarged work is there any change in 
the print of the music or the words of the copyrighted song, nor is 
there any change in the music and words of the other songs, except 
that, in the abridgment, certain songs are omitted. It is not con- 
tended that either the abridgment or the enlarged book is in its 
gênerai character différent from that of "Finest of the TVTieat No. 2." 

The question presented is whether the use of the copyrighted song 
in this abridgment and in the enlarged book is a fair use under tlie 
license. I haye been furnished with no adjudications pertinent to 
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this question. It seems to me that the author of an article who 
lias licensed its use in some gênerai book containing articles of a 
like character, such, for instance, as an encyclopiedia, fairly and 
reasonably intends, in the absence of some explicit déclaration to 
the contrary, that future éditions of the book containing the article 
may be issued, and also that such future éditions may be character- 
ized by omissions or additions of other articles, or changes in the 
other articles, within fair limits, if such changes be not inconsistent 
with the gênerai ténor of the original book. To hold otherwise 
would practically forbid any new éditions of books of compilation, 
for the consent of ail the authors contributing could not, in many 
instances, be obtained. A license to publish a song in a book of 
gongs would not fairly permit of its publication alone as sheet mu- 
sic, even though bearing the title of the book of songs. Such a use 
would, in its efifect upon the receipts of the author and profits of 
the publisher, be a décisive departure from the apparent intention 
of the parties. T\Tiile it is true that, by a process of emendation, 
the book known as "Finest of the Wheat No. 2" might, in the end, 
come to be a publication of the complainant's song alone, the actual 
facts of this case are otherwise. It may be diflScult to draw the line 
where the rights of the publisher end, but, imtil his conduct ofïends 
one's sensé of fair play and a reasonable interprétation of the par- 
ties' intentions, the line has not been reached. 

I am of the opinion that the publication known as the "abridg- 
ment" and the enlarged book, caUed to my attention, are not outside 
of the reasonable intendment of the parties. The abridgment does 
not approach the point of publication of the song as a single sheet 
of music, — the smallest one brought to my attention having upwards 
of 100 songs, — but is evidently intended as an exhibit of samples 
of the original book. For thèse reasons the bill will be dismissed. 



CAMPBELL V. H. T. CONDB IMPLEMENT CO. 

(Circuit Court, D. Indiana. Mareli 2, 1896.) 

No. 9,031. 

1. Patents — Comb rNATiONS— Pbesumptions. 

Failure to claim separately any of the éléments composing a patentée! 
combination raises a presumption tliat none of them are novel. Kicliards 
V. Blevator Co., 10 Sup Ct. 53, 159 U. S. 477, folio wed. 

2. Samk — CoHN Planteks. 

The Campbell patent, No. 324,9&3, for a combined corn planter and fer- 
tilizer distributor, consisting of a hopper havinj? the rear portion Inwardly 
curved in circular form, and extending aeross both dropping disks (a cell- 
disk through which the corn passes, and a eoll-disk through which the 
fertilizer passes), geared togetlicr, for simultaneously dropping the corn 
and fertilizer, is void, as beiug simply for a new coUocation or juxtaposi- 
tion, of old éléments producing no new function, opération, or resuit. 

This was a bill in equity by James Campbell against the H. T. 
Conde Implement Company for alleged infringement of a patent. 

George B. Parkinson, for complainant. 
J. H. Raymond, for défendant. 
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BAKER, District Judge. TMs is a suit for tlie alleged infringe- 
meiit of claims 2 and 5 of letters patent No. 324,983, issued August 25, 
1885, to James Campbell, the complainant, for a "combined corn 
planter and fertilizer distributor." The object of th.e alleged inven- 
tion is to produce a pilot-wheel corn planter with a fertilizing at- 
tachment so constructed and arranged that the fertilizing material 
can be dropped with the corn, and so that the operator can seé tlie 
dropping opération upon the rear side of the hopper. This object 
is accomplished by a délice consisting of a machine to be drawn 
through a cornfield having a cell-disk, K, for corn; a cell-disk, L, 
for fertilizing material, the two being geared so as to co-operate; 
a hopper for the whole, to carry the corn and fertilizer separately, 
which hopper is eut away or curved so as to show both of the cell 
plates or disks; and a flange, n, to prevent the corn from spilling. 
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The claims alleged to hâve been infringed are the following: 

"(2) In a combined corn planter and fertilizer distributov, the combination 
Df the corn-dropping disk, K, and the fertilizer dropper disk, L, geared together 
to drop the fertilizer at or near the same point as the corn, with the hopper, 
0, liaving the rear portion, N, inwardly curved in circular form, and extend- 
ing over the two disks, and the bottom plate, c, haviug the upwardly tumed 
Haûge, n, substantially as deseribed." "(">) In a combined corn planter and 
fertilizer distributor, the combination of the two dropping plates, K and L, 
geared together for simultaneously dropping the corn and fertilizer, with 
the hopper having the rear portion inwardly curved in a circular form, and 
BXtending across both dropping disks, substantially as deseribed." 

Thèse two claims dilïer in no respect except that tlie ûfth is 
broader than the second in the omission of the flange, n, for pre- 
venting the spilling of the corn. It seems too plain for doubt that 
the addition of the fiange to the combination of claim 5 does not of 
itself lend patentability to the subject-matter of claim 2; and it nec- 
essarily follows that, if claim 5 is invalid for any reason, claim 2 
cannot be supported. Omitting the flange found in claim 2, we 
tind that the essential éléments of the combination embodied in each 
claim are the following: A hopper of any suitable material, hav- 
ing the rear portion inwardly curved in circular form, and extend- 
ing across both dropping disks; a cell-disk, through which the corn 
passes, and a cell-disk through which the fertilizer passes, both 
geared together for simultaneously dropping the corn and fertilizer. 
Every élément of tins combination is old. The gearing device for 
simultaneously dropping the corn and fertilizer is also old and well 
known. Indeed, the failure to claim either one of the éléments sep- 
arately raises a presumption that no one of them is novel. Richards 
V. Elevator Co., 159 U. S. 477, 16 Sup. Ct. 53. 

In View of the prior state of the art as shown by the proofs, the 
court sees nothing novel in the combination of thèse old éléments 
disclosed in the claims in question. Thèse claims are simply for a 
new collocation or juxtaposition of old and well-known éléments 
found in similar devices in common use. This new collocation or 
juxtaposition of old éléments produces uo new function, opération, or 
resuit. The only thing done is to bring together thèse three old and 
w-ell-known éléments in the construction of a corn planter and ferti- 
lizer distributor. The éléments used produce no new resuit or ef- 
fect, because used in combination. Each élément produces its ap- 
propriate effect, unchanged by the others. Merely bringing old de- 
A'ices or éléments into juxtaposition, and there allowing each to work 
out its own effect, without the production of something novel, is 
not invention. There is nothing disclosed in the prior relation of 
the parties which will estop the défendant to question the validity of 
the complainant's patent. The bill is dismissed at complainant's 
costs for want of equity. 
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THE LOUISIANA. 

HARTY V. OROMWELL S. S. CO. et al. 

(Circuit Court of Appeals, Fiftli Circuit. May 5, 1896.) 

No. 396. 

1. ShIPPING — InJDHT TO f^TEVEDORE — OPBN HaTOII. 

A stevedore going into ttie between-declis, in tlie daytime, pursuant to 
tlie orders of the foreman in cliarge, fell down an unguarded hatcliway, 
wliich was liglited by a port six feet square, a liatcli eiglit feet square, 
and four deadlights. It was not customary on tliat vessel, or any otlier 
vessel coming into the port, to Iceep any railing about tlie hatch, and tlie 
prépondérance of the évidence showed that it was usual to le.ive the 
hatchway uncovered uutil the hold was fully stored. Held, that the acci- 
dent was due to the stevedore's own négligence, and the vessel was not 
liable. 
3. Same— Nbcligekce op Fbllow Servants. 

Where a stevedore engaged in discharglng cargo fell through an tm- 
guarded hatchway in the between-decks, held, that if tliere was any obli- 
gation to hâve the hatchway closed, the duty of opening and closing it 
when necessary rested upon the squad of laborers working in the between- 
decks, who were the stevedore's fellow servants, and the ship was not 
liable. 
3. Same — Who are Felt.ow Servants — Foreman. 

An under-foreman (ealled the tliird foreman) in charge of a squad of 
stevedore's laborers, is their fellow servant as to any injury oecurriug 
to one of them through his négligence. Eailroad Co. v. Baugh, 13 Sup. 
et. 914, 149 U. S. 368, followed. 

Appeal from tlie Circuit Court of the United States for the East- 
ern District of Louisiana. 

This was a libel in rem by Patrick Harty against the steamship 
Louisiana, of wliich tlie Cromwell Steamship Company and E. V. 
Gager, master, were claimaiits, to recover damages for personal 
injuries. The district court dismissed the libel, and the libelant 
appealed. 

Bernard Titche and O. B. Sansum, for appellant. 
J. P. Blair, for appellees. 

Before PAEDEE and McCORMICK, Circuit Judges, and 
SPEEE, District Judge. 

SPEEE, District Judge. The libelant, Patrick Harty, was, on 
the 19th day of September, 1892, employed as a laborer in dischar- 
glng a cargo from the steamship Louisiana, belonging to the de- 
fendant Company. The steamship at that time was moored at the 
foot of St. Louis Street, in the city of Kew Orléans. While so 
engaged, the libelant was ordered by the foreman in charge to 
proceed to the aft part of the vessel between-decks, and coraplying 
with this direction he fell through an open hatchway into the hold 
of the vessel, as stated in the libel, from 25 to 30 feet, and as a 
resuit of the fall he received severe injuries to his back, arms, legs, 
and other portions of his body, and was, it is stated, for the time, 
completely paralyzed. He was conflned, it is alleged, to his bed, 
for a period of flve months, and during more tlian three montlis 
of this time was helpless. It is alleged that he received perma- 
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nent injuries to his spine, and other injuries which incapacitated 
him from the performance of ordinary manual labor, and, besides, 
suffered great bodily pain and distress of mind. He is now, he 
States, unable to perform any laborious woric. He charges that 
his injury was occasioned by the négligence of the défendant Com- 
pany, in that the hatchway was left uncovered, and it was a dark 
compartment, with no guard, railing, or rope inclosing it; and 
that thèse précautions should hâve been provided to prevent em- 
ployés from falling down the hatchway. He states that he did not 
see the hatchwav, and could not see it. His damages are alleged 
to be $10,000. 

Edward V. Gager, as claimant, answers the libel. In the answer 
it is stated that libelant was employed in discharging the cargo as 
he alleged, and that it was his duty to work in ail parts of the 
vessel, wherever there was freight to be loaded or unloaded, and 
he had there regularly and frequently worked. On the date of 
the accident the squad to which libelant belonged was directed to 
the aft part of the vessel, known as "between-decks," to discharge 
a part of the cargo; that the libelant did not go with the rest of 
the party, as was his duty, but slipped off to a neighboring coffee 
house for a drink, and was slipping back again, wlien lie fell into 
the open hatchway. This was the resuit of his own carelessness, 
and, moreover, he did not fall 25 or ?>{) feet, but about 7 feet, to 
the ship's shaft alley, and rolled off from there, and fell about 6 
feet to the ship's floor; that his injuries were very slight, and 
were merely braises; that the libelant bas grossly exaggerated 
both the character of his injuries and their effect. It is denied 
that the libelant is unable to do laborious work, and it is averred 
that if the libelant has done no work since his illness it is due to 
the hope of gain by means of this suit, and to the fact that the 
owners of the steamship Louisiana, in a spirit of humanity, but 
not by reason of any légal obligation, regularly paid to said libel- 
ant, from the date of his injuries to June 29, 1893, ail the wages he 
would hâve earned had he performed his regular work du ring that 
period, the wages amounting to the sum of $280.55; that the pay- 
ments were discontinued because it became évident that the libel- 
ant was shamming disability, and had grossly exaggerated the na- 
ture and extent of his injuries. It is further alleged that the 
means of ingress and egress of said compartments where the libel- 
ant fell were safe for laborers or others using ordinary care. The 
hatchway was open because it was always open while the vessyl 
was being loaded or unloaded; that no guard, railing, or rope is 
customary around a hatchway so situated, nor is it necessary for 
reasonable safety; that the light was sufflcient for the safety of 
any one using ordinary care; that the libelant was fully aware of 
the existence and location of the hatchway and of the fact that 
there had never been any guard or railing about it; that the ship 
was without négligence; and that the injuries resulted from a risk 
incident to his employment; and, besides, if it should be ascer- 
tained that there was fault or négligence on the part of any other 
than the libelant, it was the négligence of the libelant's fellow 
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servants, for which lie cannot recover. After the hearing in the 
district court the libel was dismissed at libelant's cost, and this ap- 
peal was taken. 

It is generally true, in cases of this character. that there is ap- 
parently an irreconcilable conflict in the testimony submitted to 
the considération of the court. This case is not exceptional in that 
respect. Mr. Harty himself testifles as follows: "We were or- 
dered down between-decks to carry out pipes, and I was going in 
there with some men for those pipes. One of those colored men 
was with me, — I don't know which, — and I says, 'Don't corne down 
hère. I am falling into some hatch liere;' " and while thus ex- 
pressing his solicitude for his companion Mr. Harty continued his 
downward flight. The ambulance was sent for, and came in charge 
of médical advisers, who were spoken of in the évidence as "stu- 
dents." Thèse gentlemen at once prescribed a glass of whisky 
for the patient. He dénies that he took it, but a prépondérance 
of évidence indicates that he did. The students then said there 
was nothing the matter with Mm. He refused to go to the hos- 
pital, but in charge of a friend he was taken to his home in a car- 
riage, and declined to accept the assistance of his attendant to 
put him to bed. On his examination as a witness he stated that 
he had been engaged in his then employment for nine years, and 
until that day he had never been in the aft part of the ship, and in 
fact had never been on the ship at ail during that entire period. 
When asked as to the lights in the aft compartment, he said: "It 
was dark, sir. You couldn't see anything there. It would take 
you a full half hour to see anything there." A number of wit- 
nesses contradicted Mr. Harty as to the material facts upon which 
his charge of négligence by the défendant company is based. Wit- 
nesses Baker, Conway, Turley, and Lepeyre constitute the board of 
marine surveyors for the port of New Orléans. They inspected the 
compartment between-decks of the steamship Louisiana under con- 
ditions practically identical with those which existed when Harty 
was injured. They were familiar with the steamship. They 
made measurements of the compartment. They described the ap- 
ertures admitting light thereto. They showed that the compart- 
ment was lighted by a port six feet square and a hatch eight feet 
square and by four deadlights. The witness Baker testified that, al- 
though an elderly man, with his glasses he could, with the same 
light, and with ordinary ease, read a newspaper at the hatchway 
down which Harty fell. The other witnesses testified to substan- 
tially the same facts. Witnesses for the libelant, indeed, did not 
ail agrée with Mr. Harty as to the almost impénétrable darkness 
which existed in that compartment. It is, on the contrary, mani- 
fest that there was light enough for the work to be doue, and to 
secure the safety of the stevedore's laborers accustomed to work 
on the vessel. Nor is the charge of négligence based upon the 
absence of a guard or railing around this hatchway justifled, nor 
is the fact that the hatchway itself was uncovered évidence of nég- 
ligence. Ail the witnesses for the claimant mentioned, and oth- 
ers, testified that such hatchways between-decks are never pro- 
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tected by a rail or guard. Many of the witnesses were familiar 
with shipping, and several of them had been masters of vessels for 
a number of years. No such guard or railing for such a hatchway 
has been used on the Louisiana or on any other similar vessel com- 
ing to this port. Nor was the fact that the hatch was open under 
such circumstances unusual. The prépondérance of testimony in- 
dicates that it was usual to leave the hatchway uncovered until 
the hold to which it gave access had been fully stored. 

On the whole we are of the opinion that libelant has shown no 
right whatever to recover damages for sucli injuries as he may hâve 
sustained. If he carelessly walked into the hatchway, it was his 
œisifortune, and not the fault of the respondent. Many witnesses 
testified that Harty had, during the long period of his employ- 
ment, worked in ail the compartments, indiflerently, of the Louisi- 
anaj stowing and discharging cargo; and in view of this testimony 
it is impossible for us to crédit his statement that his work was 
restricted to the wharves, or that he worked exclusively in the 
forward compartments, and never entered between-decks aft. Mr. 
Harty's case is very similar to that of the libelant in Re Sir Grai'net 
Wolseley, 41 Fed. 896, where a night watchman undertook to sit 
down upon a hatch on the main déck, assuming the hatch cover 
to be on, and without looking to see whether the cover was on or 
not, and fell backward into the hold. In this case so experienced an 
admiralty jurist as Judge Benedict held that there was no right 
to recover, and the libel was dismissed. In the case of The Jersey 
City, 46 Ped. 134, decided by Judge Brown in the district court for 
the Southern district of New York, the libelant, like Harty, was 
a stevedore. On leaving his work, he fell down the hatchway, and 
claimed that the hatch was not COvered, and that lights were not 
maintained about the opening. The évidence showed that it was 
not customary to cover the hatchway until the cargo was in, and 
the open hatchway was known to libelant. The libel was dis- 
missed upon the ground that the libelant's fall was due to his own 
négligence. In this case the libelant fell at midnight. Mr. Harty 
fell in the daytime. It is, moreover, apparent that the duty of 
covering and uncovering the hatchway, whenever that was neces- 
sary, rested upon the squad of laborers who happened to be work- 
ing between-decks, and they were fellow servants of Harty. Murphy 
V. Rubber Co. (Mass.) 34 N. E. 268. Therefore, in any event, he 
could not recover. lif it be, as insisted, that this squad was under 
the control of the foreman, Marigny, still the rule would be applica- 
ble, for Marigny was an under-foreman, — a third foreman, as he is 
called, — and is to be treated as the fellow servant of the laborer. 
This is clear upon the authority of Railroad Co. v. Baugh, 149 U. S. 
368, 13 Sup. et. 914; and this, moreover, is not a question of local, 
but rather of gênerai, law, and is not to be determined merely by 
the décisions of the courts of the state, but by a référence to ail ot 
the authorities, and the considération of principles underlying the 
relations of master and servant. Id. 

Finally, we aie able to conclude that Harty's injuries are happily 
not so severe as he deemed them to be at the time of the accident, 
and, indeed, when the libel was flled. It is true that on examina- 
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tion lie said, "I tliougkt I was dead." And when asked, ''Where 
were you iiijured?" he replied, "The spine of my back;" "internally 
hurted; inside, sir;" and when his counsel, not content with this 
statement, put the further question, "When I say hurt, I do not only 
mean what pained you, but where were you injured?" Mr. Harty 
gave the empllatic, but not strictly responsive, reply, "Well, when 
the doctor came to me that evening, I was laying in bed, and you 
could hear me holler three or four blocks away with the agony I 
was in." It seems, however, that thèse injuries were either tem- 
porary, or that they existed more in Mr. ïïarty's imagination than in 
his sturdy physique, for, when further asked, "Do you still sulïer 
any from the effects of those injuries?" he replied, "Yes, sir; when 
I am walking the streets there comes a sting right in the spine 
of my back." Fortunately this does not seem alarming. Dr. P. W. 
Parham, who, it appears from the évidence, is a physician of learning 
and expérience, and besides gives his testimony in such mauner 
that it is intelligible to those who hâve not his scientlflc acquire- 
ments, made a thorough physical examination of the libelant. He 
States that his gênerai appearance was that of a man in very 
vigorous health. He was stout beyond the weight which he should 
hâve for his height, and appeared to be in a very vigorous condition. 
"I stripped him," the doctor said, "and took a view of the spinal 
column, to see whether the spinous processes or the vertebrse were 
ail in line. I found they were. I then examined by touch to see 
whether there was any specially tender spot. Of course, I had 
to rely very largely upon what he told me as to whether there was 
much tenderness or not. He said that 1 hurt him during the ex- 
amination, but I was unable to satisfy myself that I did, because 
he seemed to hâve as much pain on slight pressure as he did on 
deep pressure, so that I felt very doubtful about it. I found no 
displacement of the vertebrse, nor any sign of previous displacement 
oceurring at the time of his injury, which he said took place in De- 
cember, I did not flnd any positive évidence of permanent injury 
of any kind. The resuit of my examination points to the existence 
of soundness. If there had been any serious injury at the time, it 
was of a temporary nature, and, so far as my examination extended, 
it had disappeared." The witness stated further as to tests for 
tenderness: "I made the test by deep pressure along the spinal 
column. He said that hurt him. I then tried gentle rubbing of 
the skin, and he said that hurt him also. But the évidence of that 
character is subjective. That is what we call what is stated by the 
patient himself. The objective signs of damage were not suflicient 
to state any damage whatever." It is true that Mr. Harty was suf- 
fering from hernia, but it is not at ail cei"tain that the fall oc- 
casioned that trouble, and the physician stated that he thought it 
very improbable. The fact that the Cromwell Steamship Company 
paid Harty his wages during the several months of his supposed 
illness is not, as it is insisted, an admission that its of&cers ftlt 
responsible for his injuries, but is merely an évidence of the hu- 
mane and kindly considération of that company for its injured em- 
ployés. We are satisfied that the decree of the court below was 
altogether correct, and it is aiïirmed. 



WEBB V. YORK. 753^ 

WEBB et al. v. YORK. 

(Circuit Court of Appeals, Eightli Circuit. May 18, 189G.) 

No. 796, 

Circuit Coubï op Appeals— JuKieDicTicK—AppEAi prom Order op District 

JUDGB. 

Ttie circuit court of appeals lias jurisdiction of an appeal from a final 
décision of a district judge at chambers in a babeas corpus case, as well 
as from a final décision of a district court. 

Appeal from an Order of the Judge of the District Court of the 
United States for the District of Colorado. 

Tyson S. Bines (Charles J. Hughes, Jr., and Branch H. Giles were 
with him on the brief), in support of the motion. 

James H. Blood (Gustave C. Bartels was with him on the brief), 
contra. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

THAYEE, Circuit Judge. This is a motion by Emma G. York, 
the appellee, to dismiss the appeal. It is shown by the record that 
the appellee, being in the custody of Elias H. Webb and others, 
under a warrant issued for her arrest by the governor of the state 
of Colorado, in obédience to a réquisition made by the governor 
of the state of California for her appréhension and return to that 
state, applied to the Honorable Moses Hallett, "United States dis- 
trict judge for the district of Colorado, for a writ of habeas corpus 
to secure her release from imprisonment ; that such writ was is- 
sued, and that, after a hearing had before the district judge at 
chambers, the appellee was discharged from custody, whereupon 
Elias H. Webb and others, the appellants, prosecuted an appeal 
from the order directing a discharge. The présent motion to dis- 
miss said appeal raises the question whether an appeal lies to this 
court from an order made by a district judge at chambers in a 
habeas corpus proceeding, directing the discharge of a prisoner. 
Prior to the act of March 3, 1891, creating circuit courts of appeals 
(26 Stat. 826, c. 517), an appeal lay from such orders to the circuit 
court for the district by vlrtue of section 763, Eev. St. U. S., which 
reads as follows: 

"Sec. 763. From tbe final décision of any court, justice or judge inferior 
to the circuit court, upon an application for a writ of habeas corpus or upon 
Buch writ when issued, an appeal may be taken to the circuit court for tbe 
district in which the cause is heard. * * *" 

In the case of U. S. v. Powkes, 3 U. S. App. 247, 3 C. C. A. 394, 
53 Fed. 13, it was held that the act of March 3, 1891, supra, oper- 
ated to divest the circuit courts of their appellate jurisdiction in 
habeas corpus cases, under section 763, and that by virtue of 
the provisions of the act of March 3, 1891, the varions circuit 
courts of appeals had acquired the jurisdiction to review the déci- 
sions of district courts in habeas corpus cases that had previously 
been exercised by the circuit courts. This conclusion, we think, 
v.74F.no.7 — 48 
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was fairly warranted by the following clause of section i of thé act 
of March 3, 1891, to wit: 

"Sec. 4. Thàt no appeal, whether by writ of error or otlierwise, sliall here- 
after be taken or allowed from any district court to the existing circuit courts, 
and no appellate jurisdiction shall hereafter be exercised or allowed by said 
existing circuit courts, but ail appeals by wrlt of error or otherwise, from 
sald district courts shall only be subject to review in the suprême court of 
the United States or in the circuit court of appeals hereby established. * * *" 

See, also, DufE v. Carrier, 5 G. G. A. 177, 55 Fed. 433. 

The resuit is that, unless the act of March 3, 1891, is construed 
as lodging in the circuit courts of appeals the appellate jurisdic- 
tion, under section 763, from final décisions of district judges, that 
was previously exercised by the circuit courts, the right of appeal, 
plainly granted by that section, from final décisions of district 
judges at chambers in habeas corpus cases is lost, and becomes 
valueless, because no court has been designated to which appeals 
in such cases may be taken. We think it clear that it was not the 
purpose of congress to thus legislate. If it had intended to abol- 
ish the right of appeal from the décisions of district judges in ha- 
beas corpus cases, it would doubtless- hâve doue so in plain and 
direct terms. The f act that the right of appealwas not thus 
abolished furnishes a persuasive inference that congress intended 
to desiginate a court to hear and détermine such appeals. In Mc- 
Lish V. Eoff, 141 U. S. 661, 666, 12 Sup. Gt. 118, and in Lan Ow Bew 
V. U. S., 144 U. S. 47, 12 Sup. Ct. 517, it was said, in substance, by 
the suprême court of the United States that it was the purpose 
of the act of March 3, 1891, to distribute the entire appellate ju- 
risdiction theretofore exercised by the fédéral courts between the 
suprême court of the United States and the circuit courts of ap- 
peals that were thereby established; This intent, we think, is plainly 
apparent from the tenus of the act. Moreover, the act in question 
very much enlarged the right of appeal, and that was one of its 
chief objects. In no single instance, so far as we are aware, was a 
préviens right of appeal abolished. We think, therefore, that it 
may be; fairly concluded that it was the intention of congress to 
coûter on the circuit courts of appeals the right to hear appeals 
from final orders made by district judges in habeas corpus cases, 
as well as to hear appeals from final décisions of district courts made 
in such cases. We can conceive of no reason why the right should 
be denied in the one case and granted in the other, and such we be- 
lieve was not the intent of the lawmaker. In the case of U. S. v. (xee 
Lee, 7 U. S. App. 183, 1 G. G. A. 516, 50 Fed. 271, it was held that the 
words "the judge of the district court for the district" as used in 
an act of congress, were équivalent to the words "district court for 
the district." By a similar latitude of construction, the intent being 
clear, we think that section 4 of the act of March 3, 1891, may be 
held to authorize an appeal to the United States circuit court of ap- 
peals from a final décision of a district judge at chambers in a 
habeas corpus case, as well as from a final décision of a district 
court. The motion to dismiss the appeal is accordingly denied. 
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TEFFT et al. v. STERN. 

(Circuit Court of Appeals, Sixth Circuit. May 18, 1896.) 

No. 348. 

1. Pétition fob Wkit of Eurok — Assignmekts op Ehror. 

Ttie pétition for a writ of error, under rule 11 of the circuit court of ap- 
peals for the Seventh circuit, is intended merely to ask for a writ of error 
in gênerai terms, and need not specifleally mention each order or judgment 
complained of ; but it is enougb if sucb orders and judgments are excepted 
to, and assigned for error in the assignments of error. 

3. Same — Waiver of Objections. 

After défendant in error has argued, both orally and in his brief, errors 
assigned in respect to an order amending tlie judgment originally entered, 
it is then too late to set up an alleged defect in the pétition for a writ of 
error, in that it did not specifically mention such amending order or judg- 
ment. 

3. Fedbkal Appbllate Courts — Pollowing State Décisions. 

A judgment in a fédéral court, in favor of a garnisliee, was amended, 
on his application and in supposed compliance with the state statute, so 
as to award hitai his Personal expansés and attorney's fées. Afterwards 
the State suprême court, in a case pending before it, decided that the 
statute did not apply in such cases. Beld, that this décision was binding 
on the fédéral appellate court, and required a reversai of the amending 
order, notwithstanding that the amendment was applied for in good faith 
by the garnishee. 73 Fed. 591, reaflirmed. 

4. Same — Costs os Appeal— Apportionment. 

The appellate courts cannot undertake to apportion the costs therein, 
between the parties, in ail cases in which the judgment is affli-med in part 
and reversed in part. 

On Motion to Modify Opinion and Order. 

George P. Wanty, for plaintiffs in error. 
Dallas Boudeman, for défendant in error. 

BARR, District Judge. The défendant in error, Henry Stern, 
has moved the court to modify the opinion and order rendered and 
made on the 14th of April, 1896 (73 Ped. 591), (1) so that said opinion 
and order shall alïirm the judgment of the circuit court in toto, and 
without modification, for the reason that no appeal was taken by the 
plaintiff from the judgment of said circuit court, so far as relates 
to the question of costs and expenses, as allowed by the amended 
judgment of June 18, 1895, and entered June 20, 1895; (2) if the 
court should not grant the above, then to modify said opinion and 
order so as to adjudge no costs of this court against the défendant, 
for the reason that said application was made in good faith by 
the défendant for the allowance of his costs and expenses in the 
court below; and, (3) should the court détermine not to grant either 
of the foregoing motions, then that the court modify its opinion, 
order, and judgment entered herein so as to adjudge against the 
défendant only such a proportion of the taxable costs herein as 
would legitimately arise in presenting to this court the question re- 
lating to the amended judgment, by having had embraced in the 
same the costs and expenses of défendant defending said cause. 

We flnd from the record that in flling the pétition for the writ of 
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error, as required by rule 11 of this court (11 C. C. A. cii., 47 Fed. 
vi.), plaintiffs in error alleged that th.ey were aggrieved by tlie 
judgment rendered on the 22d of March, 1895, and omitted to spe- 
cially mention the amendment of said judgment of March 22d en- 
tered on the 20th of June, 1895; but they on July 16, 1895, took an 
exception to said amended judgment of June 20, 1895, and had the 
trial court sign a bill of exceptions therefor, and in the assignment 
of errors Nos. 27 and 28 they speciflcally alleged this amended judg- 
ment as one of the errors complained of. The writ of error is in 
gênerai terms, and carried up the entire record. We think it un- 
necessary, under the rule, that the plaintiff in error, in hia pétition, 
should allège specially the particular judgment or the orders that 
he complains of , and for which he asks a writ of error or appeal. It 
is necessary that exception should be taken to errors in the record, 
and that an assignment should be specially made for any and ail 
alleged errors; but the mère omission to name in the pétition for 
writ of error a spécial order or judgment we think is not mater ial, 
if such order or judgment be excepted to, and assigned as error in 
the assignment of errors. In this case this amended judgment was 
argued by counsel, both orally and in their brief, and considered by 
the court, and there was no suggestion made of the alleged defect 
in the pétition for the writ of error; and it is now too late to com- 
plain of the failure to speciflcally ask for the reversai of this amend- 
ed order. See Michigan Cent. R. Co. v. Consolidated Car-Heating 
Ce, 16 0. 0. A. 106, 69 Fed. 1. The rule is, "ïhe plaintiff in error 
or appellant shall file with the clerk of the court below with his 
pétition for the writ of error or appeal an assignment of errors 
which shall set forth separately and particularly each error assert- 
ed and intended to be urged." ïhe pétition is intended simply 
to ask for a writ of error in gênerai terms. The assignment of 
errors is intended to particularly assign the errors which are as- 
serted and intended to be urged. 

The second and third grounds for a modification of the judgment 
would be, we think, applicable to any and ail other cases at law 
brought to this court by writ of error. It must be assumed by this 
court that ail judgments obtained in the lower court are applied 
for in good faith. In this particular case it was an open question, 
under the Michigan statute, whether thèse extra costs and ex- 
penses should be allowed. The trial court allowed them, and this 
court reversed that order, holding that a subséquent opinion of the 
suprême court of Michigan, which held that they were not allowable 
under the statute, was binding upon this court. But we see no 
reason why this fact should make any différence in the adjudication 
of costs in this court. 

The third motion, asking for an apportionment of the costs, is 
impracticable, and would throw upon the court the burden of separ- 
ating and apportioning the costs, as between the plaintiffs in error 
and the défendant, in ail cases where a jiavt of the judgment of the 
lower court was adjudicated to be correct, and other parts errone- 
ous, and a reversai had thereoo. Défendant in error's motion will 
be therefore overruled. 
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Tlie défendant in error, Henry Stern, having on the 27th of April, 
1896, in pursuunce of the direction of the opinion lierein, filed in 
the circuit court of the Western district of Michigan, Southern 
division, a remittitur of so much of the judgment entered in his 
favor as relates to spécial costs and expenses entered on the 20th of 
June, 1895, and thus leaving the judgment as it was originally en- 
tered on the 22d of March, 1895, and having filed a transcript of said 
remittitur in this court on the 22d of April, 1896, it is now ordered 
that said judgment of the 22d of March, 1895, be, and the same is, 
aflfirmed, and that the plaintiff in error recover of the défendant in 
error his costs in this cause. 



SNIDER et al. v. DOBSON et al. 

(Circuit Court of Appeals, Eiglith Circuit. May 11, 1890.) 

Ko. 772. 

Appeal — Question op Fact — Findiso dp Citîcuit Court. 

Wliere a décision of tlie circuit court turus solely npon an issue of fact, 
and the évidence is fully adéquate to justify tlio tinding made l)y tlie court, 
though différent, uiiprejudiced minds miglit draw from it différent infer- 
ences and reach dllïerent conclusions, the circuit court of appeals will 
not overrule such finding, or reverse the decree entered thereon. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

Judson ïsf. Cross (Henry G. Hicks, Frank H. Carleton, and Nor- 
ton M. Cross with him on the brief), for appellants. 

Arthur M. Keith and Robert G. Evans (Lewin W. Barringer, 
Charles T. Thompson, and Edwin K. Fairchild with them on the 
brief), for aijpellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This suit was brought by John Dob- 
son and James Dobson, the appellees, against Samuel P. Snider, 
Austin P. Kelley, and the Union National Bank of Minneapolis, 
the appellants, to cancel two deeds conveying large tracts of pine 
land, situated in Hubbard and Cass counties, Minn., on the ground 
that they had been fraudulently contrived and executed. The 
deeds, which were absolute conveyances in fee simple, were execut- 
ed by the défendant Samuel P. Snider on November 21, 1890, in f a- 
j vor of the défendant Austin F. Kelley, who was vice président of 
i the Union National Bank, to secure an indebtedness of Snider to 
j said bank in the sum of about 144,000. Said conveyances were 
I not filed for record in the counties where the pine lands were situ- 
ated until November 2.3, 1891, and December 5, 1891, respectively. 
In the meantime — that is to say, in May, 1891 — Snider executed and 
negotiated two notes in the sum of |5,000 each, which were pur- 
chased by the complainants below some time in the month of July, 
1891, as they claimed, in the belief that Snider was still the owner 
of the pine lands in question. Thèse notes matured on November 
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4, and November 11, 1891, respectively, and were not paid, and 
siiortly thereafter the deeds conveying the pine lands, which were 
then held by the Union National Bank, were flled for record in the 
proper counties. Subsequently the complainants below recovered 
a judgment on said notes in the sum of $10,295.82, and, as judgment 
creditors of Snider, they commenced the présent suit to hâve the 
deeds adjudged to be fraudulent and void, so far as they were con- 
cerned. The facts are more fully stated in the opinion of the 
trial judge. Dobson v. Snider, 70 Fed. 10. The lower court 
granted the relief prayed for in the bill, and the case is before us 
on an appeal from that decree. 

In the circuit court the décision turned solely upon an issue of 
fact, the question being whether the two deeds now in controversy 
were withheld from record by the bank in compliance with a secret 
understanding between Samuel P. Snider and said bank that they 
should be so withheld from record, for the purpose of protecting 
the grantor's crédit, and giving him a réputation for large means 
with the business world. The circuit court decided this issue in 
the affirmative, and for that reason adjudged the deeds to be void. 
We hâve carefully read and considered ail the testimony contained 
in the record, and hâve reached the conclusion that there were 
facts and circumstances developed on the hearing of the case 
which were fully adéquate to warrant the inference that the circuit 
court appears to hâve drawn. The issue being one of fact, it would 
subserve no useful purpose to narrate the évidence in détail. It will 
sufflce to say that the testimony was of sucli nature, and the circum- 
stances under which the deeds were executed were of such char- 
acter, that différent, unprejudiced minds might with equal reason 
draw différent inferences and reach différent conclusions. This 
court, however, has repeatedly declared that where a master or 
chancellor has considered conflicting évidence, and made a finding 
thereon, the finding will be taken as presumptively correct, and 
will be permitted to stand, unless an obvious error has intervened 
in the application of the law, or someserious and important mis- 
take appears to hâve been made in the considération of the évi- 
dence. Warren v. Burt, 12 U. S. App. 591, 600, 7 C. C. A. 105, 

58 Ped. 101; Latta v. Granger, U. S. A un. , 15 C. C. A. 228, 

230, and 68 Fed. 69; Paxson v. Brown, 27 U. S. App. 49, 10 C. C. A. 
135, 144, and 61 Ped. 874; Stuart v. Hayden, 18 C. C. A. 618, 72 Ped. 
402, 408; McKinley v. Williams (decided April 17, 1896) 74 Fed. 94. 
The same rule has been announced and acted upon by the suprême 
court of the United States on several occasions. Tilghman v. 
Procter, 125 U. S. 136, 8 Sup. Ct. 894; Kimberlv v. Arms, 129 U. S. 
512, 9 Sup. Ct. 355; Evans v. Bank, 141 U. S. 107, 11 Sup. Ct. 885; 
Purrer v. Ferris, 145 U. S. 132, 134, 12 Sup. Ct. 821. See, also, 
Eichards v. Todd, 127 Mass. 172, and Donnell v. Insurance Co., 2 
Sumn. 371, Fed. Cas. No. 3,987. We hâve concluded, therefore, 
that, inasmuch as the case turned upon an issue of fact, and 
inasmuch as the évidence was fully adéquate to justify the finding 
made by the trial judge, it should be allowed to stand. The decree 
of the circuit court is accordingly afiflrmed. 
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FOLEY et al. v. GUARANTEE TRUST & SAFE-DEPOSIT CO. et aL 

(Circuit Court of Appeals, Eighth Circuit. June 8, 18'JC.) 

No. 806. 

1. BqDITY PhACTICE — PUELIMINART InJUKCTION. 

It is not enough to justiiy the circuit court of appeals in reversing an 
order of the circuit court refusing a prcliminary iiijuuetiou to stay a fore- 
closure sale, in a suit to vacate the decree of foreclosure, that the com- 
plaint probably coutains sufïiciont averuieuts to warrant tlie relief prayed 
for; but it must be made to appcar that there are reasouable grounds 
for believing that the material allégations of the bill, tending to show 
fraud and collusion, are true, and tliat tliey will probably be estaWished 
ou the final hearing. 

2. Same. 

Complainants filed a bill to vacate a decree in a railroad foreclosure 
suit, alleging fraud and collusion in procuring the decree, and applied for 
a preliminaiy injunction to restrain the sale. It appeared that certain 
parties had Intervened in the foreclosure suit, and after full opportunity 
to présent the same objections to the entry of the decree, in the présenta- 
tion of which complainants had co-operated with them, they had with- 
drawn tlieir objections. Complainants averred that this was doue with- 
out tlieir knowledge, but made no attempt to show any improper motive. 
It also appeared that complainants had made no effort to attack the de- 
cree for three months after its entry, and that on the eve of the sale they 
had made a demand on one of the défendants in their bill to buy their 
Interests in order to avoid the suit. Hehl, that thèse circumstances were 
sufflcient to justify the déniai of the prelimiuary injunction. 

Appeal from the Circuit Court of tlie United States for the District 
of Minnesota. 

This was an original bill which was filcd by the above-named appellants 
against the above-named appellees to A'acate and annul a decree of fore- 
closure that had been. rendered by the circuit court of the United States for 
the district of Minnesota, and to enjoin a sale of the mortgaged property 
that had been advertised under and in pursuance of said decree of fore- 
closure. As a ground for such relief, the bill contained, in substance, the fol- 
lo>ying allégations: That the Duluth & Winuipeg Railroad Companj' (here- 
after termed the "Railroad Company") was organized in the year 1878 to 
build a line of railroad from the city of Duluth, in a northwesterly direc- 
tion, to the Northern boundary of the state of Mimiesota; that in the year 
1890 the North Star Construction Company (hereafter termed the "Construc- 
tion Company") was organized for the purpose of building and equipping 
said Duluth & AViunipeg Railroad, for which it was to receive certain bonds 
and stocks of said railroad Company, and to hâve possession of said railroad 
until it was completed' that between January 1, 1890, and .Tanuary 1, 1803, 
said construction company built about 100 miles of said railroad, and that in 
the meantime the said railroad company executed and delivered to the Guar- 
antee Trust & Safe-Deposit Company, one of the défendants, a certain mort- 
gage upon its line of railroad to secure the payment of certain bonds that 
had been issued for the purpose of constructiug and equipping said railroad; 
that in October, 1894, a suit was comœenced in the circuit court of the Unit- 
ed States for the district of Minnesota by said Guarantee Trust & Safe-De- 
posit Company against said railroad company, and against said construction 
company, for the purpose of foreclosing said last-mentioned mortgage or deed of 
trust; tiiat in said suit a receiver of said railroad was duly appointed; and that 
thereafter, on January 28, 1895, a decree of foreclosure was duly entered by con- 
sent of the parties thereto. The bill averred, in substance, that subsequently, 
on January 31, 1895, certain stockholders of said Duluth & Winuipeg 
Railroad Company intervened in said foreclosure suit for the protection of 
their Interests, and were permitted to file an answer to the bill of foreclosure. 
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as well as a cross bill, wlierein they charged, iu eff ect, that said foreclosure 
suit had been conducted fraudulently and coUusively; that the complain- 
ants, ïimotliy Poley, Micliael H. P^oley, and Arehie Guthrie, weré duly ad- 
vised of the commencement of said intervention proceedings, and contributed 
to the expense thereof, so long as the same were pending; that during the 
pendency of such proceedings, and while testimony in support of the afore- 
said answer and cross bill was beiug taken, an agreement was arrived at by 
ail parties to said foreclosure suit, including the interveners, whereby it Was 
stipulated that the relief prayed for in the bill of complaint might be grant- 
ed; and that in pursuance of such agreement a decree of foreclosure was 
in faot slgned and duly entered of record on January 16, 1896, directing a 
sale of the Duluth & Winnipeg Eailroad for the satisfaction and payment of 
tlie mortgage debt. In addition to the foregoing allégations showing the liis- 
tory of said foreclosure suit, the bill of complaint further chargea, in sub- 
stance, as a ground for the relief sought, that the said foreclosure suit, and 
the proceedings taken thereunder, were "baseless, collusive, and fraudulent"; 
that the Guarantee Trust & Safe-Deposit Company, in whose favor said 
mortgage had been executed by the Duluth & Winnipeg Rallroad Company, 
had acted in collusion with the défendant William G. Van Horne, and that 
said trust company was doniinated and controUed by him; that said rall- 
road Company, at the time the foreclosure suit was begun, had not defaulted 
in the payment of the interest on its bonds, was not insolvent, and had no 
floating debt; that in reality said railroad company was a mère "légal fic- 
tion," which had been organized by the persons composing the construction 
company for the purpose of enabllng the latter to construet a line of rail- 
road from Duluth to Winnipeg, but that in point of fact the railroad com- 
pany was at ail tlmes domlnated and managed by the construction company, 
by means of offlcers and directors who were designated and elected by the 
construction company; that by the terms of an agreement entered into be- 
tween the railroad company and the construction company for the building 
and equipment of said road, the construction company had obligated itself 
to pay ail the Interest on the bonds of the railroad company until the rail- 
road was fuUy constructed; that when the foreclosure suit was commeuced 
the construction company owned 889 of the bonds that had been issued by 
the railroad company; that the residue of such bonds belonged to the stock- 
holders of the construction company; and that the latter persons had ac- 
quired said bonds with full knowledge that the construction company was 
obligated to pay the interest thereon until the road was completed. 

It was further alleged in the bill of complaint that the défendant William 
0. "Van Horne was the président of the Canadian Pacific Rallroad Company, 
which latter road owned and controUed the Duluth, South Shore & Atlantic 
Railroad; that said Van Horne, acting in the interest of the corporations 
with which he was thus connected, had "conceived the unlawful and fraud- 
ulent design of acquiring said Duluth & Winnipeg Railroad at a cost far 
below its real value"; that, with such purpose in view, he had purchased 
a controlling interest in the stock of the construction company in January, 
1893, and at that tlme had assured the vendors of the stock that he was 
able to, and that he would, complète said Duluth & Winnipeg Railroad, when 
in point of fact he intended to so operate said railroad as to occasion a de- 
fault in the payment of its Interest charges. The bill next described certain 
alleged acts of the said Van Horne that had been doue and performed. as it 
was aveiTed, with a view of depreclating the value of said railroad, and 
obtaining the same at a small cost. Among other acts of most importance. 
the complaint averred, in substance, that said Van Horne had made no effort, 
after obtaining control of the Duluth & Winnipeg Railroad, to complète, 
extend, or equip the same; that he had made no attempt to increase its 
earnings; that he had diverted traffic therefrom to the Unes of the Canadian 
Pacific Railroad; that he had misapplied the greater portion of the net 
earnings of tlie Duluth & Winnipeg Eailroad Company for the year 1803, by 
aiding a certain terminal company in the construction of terminal faeilities 
at the City of Superior, Wis., taking bonds of the terminal company as se- 
curity for the advances so made to It; and that he had removed certain 
offlcers of said Duluth & Winnipeg Railroad Company, under whose manage- 
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ment the road had earned in 1893 the sum of about $88,000, and had appoint- 
ed other oflicers, under wliose management the earnings had doelined in the 
year 1894 to tlie snm of about $15,000. It was further charged, in effect, 
tliat, when said AYilliàm C. Van Horne acquired control of the construction 
Company, he had agreed with the owners of its stock to tal^e up and provide 
for the tloating indebtedness of the construction company, which ther. 
amounted to about $600,000, but tliat, instead of talîing up said indebtedness 
and carrying it in his own name, he had indueed said construction company 
to exécute a note in favor of a third person for the amount of tlie tloating 
indebtedness, whioh was actually paid, and to pledge certain securities be- 
longing to said construction company for tlie repaynient of said note; that 
said Van Horne had subsequently eaused the securities so held in pledge by 
said third party to be sold; that he had himself become the purchaser there- 
of at such sale for the sum of $340,000, and in this manner had managed to 
acquire an ostensible title to valuable securities belonging to the construction 
company for one-flfth of thelr real value. The complainants below further 
alleged that the,y were the bona flde holders of bonds of the Dulutli & Winni- 
peg Railroad Company of the par value of $.'i0,000, the same bcing a part of 
the bonds that were secured by the mortgage or deed of trust that had been 
foreclosed by the decree entered on January 10, 1896. In view of tlie prem- 
Ises, the complainants prayed that said decree be set aside and vacated; that 
it be adjudged that the défendants were estopped from claiming tliat tlie 
Duluth & AVinnipeg Railroad Company had defaulted in the payment of its 
interest; that a receiver of said road be appointed, with power to talîe pos- 
session of the same and to operate it; and tliat a sale of said road under 
the existing decree of foreclosure be enjoined and postponed. 

The défendants below filed an answer in which they denied ail of the allé- 
gations of the complaint tending to show fraud and collusion in the pros- 
ecution of the foreclosure suit. They also denied ail other allégations of the 
bill which in any wise tended to show that the complainants were entitled 
to the relief prayed for. Numerous afïidavits in support of the averments of 
the answer were also flled. The case afterwards came before the circuit 
court on a motion made by the complainants to enjoin the sale under the 
decree of foreclosure which had then been advertised to take place, where- 
upon, after a hearing had, said motion was overruled. From the order deny- 
ing said motion the complainants hâve appealed. 

Moses E. Clapp and Mr. McCartney, for appellants. 

M. D. Munn (A. E. Boyesen and N. M. Thygeson with him on brief), 
for appel lees. 

Before SANBORN and THAYEK, Circuit Judges, and LOCHREN, 
District Judge. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is insisted by the appellees that the bill of complaint fails to 
state a case which would warrant a court of equity in vacating the 
decree of foreclosure, because the allégations of the bill are, as a 
rule, vague and indemnité, and because those allégations which at- 
tempt to charge fraud and collusion are mère statements of légal 
conclusions. There is some force, doubtless, in the view thus urged, 
— that the bill, taken as a whole, does not show that the complain- 
ants are entitled to any form of équitable relief; but we do not 
flnd it necessary, on the présent occasion, to express a definite 
opinion with respect to that contention. The case is before this 
court on appeal from an order refusing to grant a preliminary in- 
junction to stay the sale of the mortgaged property under the decree 
of foreclosure. The application for such order was heard in the 
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circuit court upon the pleadings, and upon certain affldavits and 
exhibits which were filed bj the respective parties, both to support 
and to disprove the material averments contained in the bill and 
answer. It is not enough, therefore, to justify this court in re- 
versing the order of the circuit court, that the complaint probably 
contains suffi cient averments to warrant the relief prayed for j but it 
must be made to appear, before this court will undertake to inter- 
fère with the action of the circuit court, that there are reasonuble 
grounds for believing that the material allégations of the bill tend- 
ing to show fraud and collusion are true, and that they will probab- 
ly be established on the final hearing of the case. In this latter 
respect the case fails. We think that the complainants below 
wholly failed to show that the material allégations of the bill were 
probably well founded in point of fact, and that they were for that 
reason entitled to injunctive relief. After a careful examination 
of the affldavits and exhibits, we hâve become satisfled that the 
Duluth & Winnipeg Eailroad Company had defaulted in the payment 
of the interest on its bonds when the foreclosure suit was instituted, 
and that the railroad company was at the time utterly insolvent, and 
without means to meet its just obligations. We find no évidence 
whatever that the North Star Construction Company ever obligated 
itself, as chargea in the bill of complaint, to pay the interest on the 
bonds that were issued by the railroad company, until the railroad 
was fully completed; and there is no sufflcient évidence to support 
the further charge contained in the bill, — that the said bonds, or a 
majority thereof, were held by the construction company and its 
stockholders when the foreclosure suit was instituted, and that they 
had severally acquired said bonds with the knowledge that the duty 
of paying the interest thereon had been assumed by the construc- 
tion company. Thèse primary allégations found in the bill of com- 
plaint seem to be wholly unsupported by the proof. We may fur- 
thermore add that we flnd no évidence in the présent record which 
would justify us in placing any reliance upon the further allégations 
of the bill, that the Guarantee Trust & Safe-Deposit Company had 
acted in collusion with the défendant William C. Van Horne, and 
under his domination and control, either in bringing the foreclosure 
suit originally, or in prosecuting it to a final decree. That suit 
appears to hâve been brought by the Guarantee Trust & Safe-De- 
posit Company, as trustée in the mortgage, in the usual way, at the 
instance and' request of a majority of the mortgage bondholders, 
and to hâve been prosecuted throughout in the usual manner for 
their sole beneflt and advantage. Moreover, the évidence contained 
in the présent record does not sustain the further charge contained 
in the bill of complaint, — that the défendant William 0. Van Home 
acquired control of the Duluth & Winnipeg Eailroad with the pre- 
conceived intent of depreciating its value, and buying it at a small 
cost. The circumstances under which he was induced to purchase 
a controlling interest in the stock of the construction company, and 
in that way to obtain control of the Duluth & Winnipeg Railroad, 
are fully explained in the affldavits and exhibits which hâve been 
flled by the défendants; and we are unable to say, upon the show- 
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ing thus made, tliat it is even probably true that lie was actuated 
by a fraudulent motive in purchasing said railroad, or tliat his 
management of the same after he bad acquired it was in any respect 
fraudulent or unlawful. It is 'apparent, we tbink, tliat the alléga- 
tions of the bill to which we bave thus briefiy alluded are those upon 
whicb the coniplainants place their chief reliance to obtain a decree 
vacating the decree of foreclosure, and otlier subsidiary relief. The 
proof olfered in support of thèse allégations was, in our oi>inion, 
wholly inadéquate to show that the facts alleged could probably 
be established on a anal hearing of the case, and for that reason we 
bave no doubt that the motion for an injonction was properly de- 
nied. 

ïhere are other facts disclosed by the record which would nat- 
urally and very properly disincline any court to grant an iiijunction 
staying the exécution of the decree of foreclosure. ïlie foreclosure 
suit, it seems, was commenced on October 11, 1894, and was pending 
from that time until Januarj' 16, 1896, when a final decree was eji- 
tered. In the meanwhile, on January 31, 1895, certain stockiiold- 
ers of the Duluth & Winnipeg Eailroad Company were permitted to 
intervene for the protection of their interests. They filed an an- 
swer to the bill of foreclosure, and also a cross bill, which latter 
pleading contained substantially ail the allégations tending to show 
fraud and collusion between the parties to tlie foreclosure suit that 
are found in the présent bill of complaint. Thèse appellants made 
common cause with the interveners, by contributing to the exx)ense 
of employing counsel and taking testimony, and thereby they be- 
came parties to that litigation. After sueh intervention proceedinga 
had been pending for nearly a year, and after a full opportunity iiad 
been given to investigate ail of the charges of fraud and collusion 
that had been made by the inter\'eners, the latter withdrew their 
opposition to the suit, and consented to a decree of foreclosure. 
The appellants aver that the action of the interveners in conseuting 
to a decree of foreclosure was at the time unknown to them, and 
that the decree was entered without their knowledge or consent, but 
they fail either to aver or prove that the interveners were induced 
to withdraw their opposition to the foreclosure suit by any improper 
means or influences. Neither do the appellants aver or prove that 
they made any effort to bave the alleged fraudulent decree set 
aside or vacated for nearly three months after the same had been 
signed and entered of record. It is also a fact of much importance 
and signiflcance that the présent bill was flled on April 4, 1896, only 
a short time before the mortgaged property was to bave been sold 
under the decree of foreclosure, and that the filing of the bill was 
preceded by a demand, which appears to bave been made upon tl)i" 
défendant Van Horne by the complainants' solicitors, that, in order 
to prevent the commencement of a suit "that might prove difficult 
to stop," he should purchase the complainants' bonds at par. In 
view of the facts and circumstances to which we hâve last ad- 
verted, we think it manifest that the complainants below did not 
show such diligence, or such évidence that the suit was commenced 
in good faith, as entitled them to the favorable considération of a 
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court of equity. If for no other reason than tlie one last snggesfed, 
we think that tlie circuit court was well warranted in refusing the 
relief prayed for. The order of the circuit court overruling the 
motion for an Injunction is accordingly afflrmed, and inasmuch as 
the pendency of the appeal has served to delay, and is still delaj'ing, 
the exécution of the decree of foreclosure, a mandate afflrming the 
order of the circuit court will be forthwith issued. 



BliOWN y. JOHN V. FARWELL CO. et al. 
(Circuit Court, D. Kansas, Second Division. June 22, 189G.) 

No. 550. 
1. Equity Plbadinq — Fbaudulent Conyetance— Limitations — Kansas Stat- 

UTE. 

A Kansas statute (Gen. St. par. 4095) provides that an action for relief 
ou the ground of fraud must be eommeuced within two years, unless it is 
made to appear that the fraud had not been discovered until within that 
period. Complainant filed a bill in equity in the United States circuit 
court for the district of Kansas to set aside a transfer of property as made 
to defraud creditors. The allégations of the bill showed that the fraud 
was committed more than four years before the filing of the bill and that 
complainant's judgments were recovered more than three years before, 
while there was no allégation that the fraud was not discovered until 
within two years. Meld, that the bill was demurrable. 
3. Samb— Rbturn of Execdtion. 

In order to sustain a suit In equity to reach assets of a debtor, the 
créditer must show that judgment has been obtained at law against such 
debtor, and exécution thereon returned unsatisfled. 
3. Same — Real Estate. 

A bill In equity which seeks to set aside transfers of real estate, and 
apply the same to the debts of the trausferror, must deflnltely describe 
and identify the real estate sought to be reached. 

J. W. Blee and Beekman & Swartz (Stanley & Vermillon, on 
brief), for complainant. 

Eossington, Smith & Dallas, for défendants. 

FOSTEE, District Judge. This case comes before the court on 
the demuiTer of the défendant to the complainant's bill, which was 
âled to set aside the transfer of real and personal property made 
with intent to defraud the creditors of the Matlack Dry-Goods Com- 
pany. The chief grounds of demurrer are the statutes of limita- 
tion, and that the bill does not show that the complainant has 
exhausted his remedy at law by the issuance of exécutions upon his 
judgments. 

Gen. St. Kan. par. 4095, provides that an action for relief on the 
ground of fraud sliall be eommeuced within a period of two years 
unless it shall be made to appear that the fraud had not been dis- 
covered for that period of time prior to the commencement of the 
suit. The fraud charged in the bill in this case is alleged to hâve 
been committed in February, 1891, being more than four years prior 
to the filing of the bill, and the judgments were recovered by the 
complainant more than three years prior to the filing of the bill. 
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There is no allégation in tlie bill tliat tlie fraud was not discovered 
until within a period of two years preceding the bringing of the suit, 
so that tlie demurrer upon that question is well taken. 

Dpon the otlier point, as to whelher the complainant should hâve 
issued exécution upon his judgment prior to the asking of relief in 
equity, the authorities are not altogether uniform; but the great 
weight of authority is to the eiïect that he should hâve issued exé- 
cution, and had it returned nulla bona, before bringing his bill to 
reach the assets of the debtor. Jones v. (îreen, 1 Wall. 330; Mor- 
row Shoe Manuf'g Co. v. New England Shoe Co., G C. C. A. 508, 
57 Fed. 698; Scott v. Neelv, 140 U. S. 106, 11 fiup. Ct. 712; Cates v. 
Allen, 149 U. S. 451, 13 Sup. Ct. 888, 977. The complainant bas 
cited a case which seems to be in conflict, to some extent, with the 
authorities above cited, — Case v. Beauregard, 101 U. S. 690. The 
complainant had brought his bill in equity before securing judg- 
ment at law, but the défendant had made no objection, the case 
had been tried on its merits, and the complainant failed, and his 
bill was dismissed. Subsequently he obtained judgment, and had 
exécution issued, which was returned nulla bona, and then flled a 
new bill, identical with his former bill, with the additional aver- 
ments of the obtaining of judgment and the issuing of exécution. 
The défendant pleaded res adjudicata, and the court sustained the 
plea, and, while recognizing (page 690) the gênerai rule laid down in 
the authorities, decided that, inasmuch as this case had been tried 
on its merits under the former bill without objection by the défend- 
ant, and the complainant had failed to recover, the matter was res 
adjudicata, and the complainant could not try the matter again in 
his second suit. It will be seen that this latter case was an ex- 
ceptional one, and does not militate against the gênerai rule, which 
seems to be well established in the fédéral practice, that the com- 
plainant must obtain his judgment at laA^', and issue exécution, 
and thus show that he has exhausted his légal remedy. 

In référence to the attempt to reach real estate in this case, the 
bill in that respect seems to be déficient. There is no real estate 
described, or in any way identified or set ont in the bill, and hence, 
while a judgment would be a lien upon real estate, in order to main- 
tain the bill as to that property, there should be a definite descrip- 
tion and identification of the real estate sought to be reached by 
this proceeding. 

The demurrer is sustained. The complainant may hâve 20 days 
in which to flle an amended bill. 



KRESSER V. LYMAN, Commissioner of Excise. 
(Circuit Court, N. D. New York. June 24, 1896.) 

CONSTITTJTtOKAL LaW — COTJTKACTS BY StATE— POLTCB POWEK. 

It Is bej'ond the power of a state, through its législature and adminis- 
trative offlcers, to enter into a contract hampering tlie future action of 
the state, in the exercise of its police power to regulate, restrict, or pro- 
hibit the trafflc in intoxicating liquors. Accordingly, Jield, that a license 
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to seU such liquors, granted February 10, 1896, for one year, pursuant to 
the New York statute regulating the sale of liquors (Laws 1892, c. 401), 
did not constitute a contract between the state and the llcensee, such that 
the subséquent aet of March 23, 1896 (Laws 1896, c. 112J declaring the 
license void after June 30, 1896, and requiring the llcensee, in coinmon 
with ail other dealers in liquors, to take out a liquor tax certiiicate and pay 
a tax, would be void, as to such licensee, as impairing the obligation of a 
contract, and depriving him of hls property without due process of law. 

Louis W. Pratt, for complainant. 
Mead & Stranahan, for défendant. 

WALLACE, Circuit Judge. The plaintiiî, having brouglit suit 
to restrain, by permanent injunction, the enforcement of the pro- 
visions of the act of the législature of the state of New York, ap- 
proA'ed ^larch 23, 1896, entitled "An act in relation to the traffic 
in liquors, for the taxation and régulation of the same, and to pro- 
vide for local option," commonly known as the "Raines Law," has 
applied for an injunction pendente lite. His action proceeds upou 
the theory that the license granted to him February 10, 1896, in 
considération of the payment of $200 for the term of one year froin 
that date by the board of excise of the city of Albany, pursuant 
to authority conferred upon them by chapter 401 of the Laws of the 
State of New York of 1892, entitled "An act to revise and consoli- 
date the laws regulating the sale of intoxicating liquors," is a con- 
tract investing him with the right to conduct the business of a re- 
tail dealer in spirituous liquors, wines, aie, and. béer at the place 
specified until the expiration of the term; and that those provisions 
of the act of 1896 which déclare that every license heretofore law- 
fuUy granted by a board of excise "shall cease, détermine and be 
void after June 30, 1896," and whereby he and others similarly situ- 
ated are required to make application for a liquor tax certiiicate, 
and pay a tax at the rate of |500 per annum from July 1, 1896, and, 
in case of default, are liable to arrest by the défendant, as state 
commissioner of excise, and to âne and imprisonment, are répugnant 
to the constitution of the United States, and as to him are void, 
as impairing the obligation of a contract, and depriving him of his 
property without due process of law. The conclusion that thèse 
provisions are not obnoxious to the constitution seems so plain 
that the objection urged in behalf of the défendant that no spécial 
circumstanees appear bringing the case within any of the recog- 
nized exceptions to the rule that a court of equity will not interfère 
by injunction to prevent the collection of a tax merely upon the 
ground of its illegality, or because the statute under which it is 
imposed is unconstitutional, will not be considered. 

The argument for the plaintiff, deduced from a considération of 
the varions provisions of the pre-existing statutes, that the license 
granted to him is a contract which cannot be destroyed or impaired 
by subséquent législation by the state, and the privilège conferred 
by it a property right, of which he cannot be deprived without due 
process of law and just compensation, necessarily assumes the 
competency of the state, through its législature and administrative 
officers, to enter into a contract hampering the future action of the 
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state, in the exercise of its police power to regulate, restrict, or 
prohibit the traffle in intoxicating liquors. If this competeucy is 
wanting, no form or words, whether expressed in a législative act 
or otherwise, can create a valid contract. That the state cannot 
barter away, or in any manner abridge, anj of those inhérent pow- 
ers of government, the complète and untrammeled exercise of which 
is essential to the welfare of organized societj^, and that any con- 
tracta to that end are void upon gênerai principles, and cannot be 
protected by the provisions of the national constitution, are prop- 
ositions which are abundantly settled by the décisions of the high- 
est fédéral tribunal. Without attempting an extended référence 
to thèse adjudications, it will suffice to refer to two décisions of the 
suprême court of the United States. In Béer Co. v. Massachusetts, 
97 U. S. 25, the question was whether, under the prohibitory liquor 
law of Massachusetts of 1869, the seizure and forfeiture of liquors 
belonging to the company was lawful, in view of the charter of the 
Company, granted by législative act in 1828, investing the company 
with the right to manufacture and sell such liquors; the contention 
being that the subséquent act impaired the obligation of the con- 
tract contained in the charter, and was void so far as the liquors in 
question were concerned. The court, in deciding against this con- 
tention, declared the principles that ail rights are held subject to 
the police power of a state, and, if the public safety or the public 
morals require the discontinuance of any manufacture or traffic, the 
législature may provide accordingly, notwithstanding individuals or 
corporations may thereby suffer inconvenience; and that, as the 
police power of a state extends to the protection of the lives, 
health, and property of her citizens, the maintenance of good order, 
and the préservation of the public morals, the législature cannot by 
any contract divest itself of the power to provide for thèse objects. 
The court said: 

"The plaintifl: in error boldly takes the ground that, being a corporation, 
It has a right, by contract, to manufacture and sell béer f crever, notwith- 
standing and in spite o( any exigencies which may occur in the morals or the 
health of the commimity requiring such manufacture to cease. We do not 
so understand the rights of the plaiutiff. ïhe législature had no power to 
confer any such rights." 

In Stone v. Mississippi, 101 U. S. 814, the législature of Mississippi 
had granted a charter to a lottery company, in considération of a 
stipulated sum in cash and annual further pajinents, and during 
the life of the charter the state adopted a new constitution, pro- 
hibiting the sale of lottery tickets or the drawing of any lottery 
theretofore authorized; and the question was whether the rights and 
franchises of the lottery company were impaired by tlie new con- 
stitutional pro\asion, and an act of the législature to effectuate it, 
prohibiting ail kinds of lotteries within the state, and making it 
unlawful to conduct one. The court said: 

"If the législature that granted this charter had the power to bind the peo- 
ple of the state and ail succeeding législatures to allow the corporation to 
continue its corpoi'ate business during the whole term of its authorized ex- 
istence, there is no doubt about the sufflciency of the language employed to 
effect that object, although there was an évident purpose to conceal the vice 
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of the transaction by the phrases that were used. Whether the alleged con- 
tract exists, therefore, or not, dépends ou the authority of the législature to 
blnd the state and tlie people o£ the state in that way. Ail agrée that the 
législature cannot bargain away the police power of a state. 'Irrévocable 
grants of property and franchises may be made, if they do not impair the 
suprême authority to malie laws for the right government of the state; but 
no législature can curtail the power of its successors to malie such laws as 
they may deem proper in matters of police.' * * * Any one, therefore, who 
accepts a lotterj' charter, does so with the implied understanding that the 
people, In their sovereigu capacity, and tlirough their properly constituted 
agencies, may résume it at any time when the public good shall require. 
wliether it be paid for or not. AU that one can get by such a charter is a sus- 
pension of certain governmental rights in bis favor, subject to withdrawal at 
will. He lias, in légal olïect, notliing more tban a liceiise to enjoy the privilège 
on the terms named for the specihed time, unless it be sooner abrogated by 
the sovereign power of tlie state. It is a permit, good as against existing laws, 
but subject to future législative aud constitutiouai control or withdrawal." 

The régulation of tlie liquor traffic is an exercise of the police 
power of the state for tlie prévention of intempérance, pauperisiii, 
and crime. The courts haA^e sanctioned the validity of most strin- 
gent statutes enacted in that behalf, such as those which déclare 
the liquor kept for sale a nuisance, which authorize its condemna- 
tion and destruction, and which provide for the seizure and forfai- 
ture of the building in which it is sold. Speaking of such statutes, 
Jiidge Cooley uses the following language: 

"Perhaps there is no instance in which the power of the législature to make 
such régulations as may destroy the value of property, without compensation 
to the owner, appears in a more strilîing light than in the case of thèse stat- 
utes. ïhe trade in alcoholic drinlvs being lawful, and the capital employed 
in it being fuUy protected by law, the législature then steps in, and, by an 
onactment based on gênerai reasons of public utility, annihilâtes the trafïlc, 
destroys altogether the employment, and reduces to a nominal value the 
property on hand. Even the keeping of that for the purposes of sale becomes 
a criminal ofCence; and, without any change whatever in liis own conduct or 
employment, the mercliant of yesterday becomes the criminal of to-day, and 
the very building in which he lives and conducts the business which to that 
moment was lawful becomes the subject of légal proceedings, if the statutes 
shall so déclare, and liable to be proceeded against for a forfeiture. A statute 
which can do this must be justified upon the highest reasons of public beneflt; 
but, whether satisfactory or not, the reasons address themselves exclusively 
to the législative wisdom." Cooley, Const. Lim. p. 720. 

The court of appeals of this state in Board v. Barrie, 34 N. Y. 659, 
in considering the gênerai question now involved, declared: 

"Thèse licenses to sell liquor are not contracts between the state and the 
persons licensed, giviug the latter vested rights, protected on gênerai princi- 
ples and by the United States constitution against subséquent législation; 
nor are they property, in any légal or constitutional sensé. They hâve neither 
the qualifies of a contract or of property, but are merely temporary permits 
to do what otherwise would be an offense against a gênerai law. They form 
a poi'tion of the internai police System of the state, are issued in the exercise 
of its police powers, and are subject to the direction of the state government, 
which may modify, revol5;e, or continue them, as it may deem fit." 

It is urged for the plaintiff that the act of 1896 is not a police 
regidation, but is a taxing act; but the contrary has been decided 
by the court of appeals in the récent judgment in People v. Murray, 
44 N. E. 147. The court said: 

"The character of the act of 1896, whether a tax law in a proper sensé, or a 
law enacted under the police power, must be determined f rom its whoie scope 
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and ténor, and there ean be no reasonable doubt, we think, that it Is of the 
latter character." 

For thèse reasons, the conclusion is reached that, notwithstand- 
ing liis license, the plaintifE would be without remedy if the légis- 
lature had absolutely prohibited the sale of liquors in this state after 
the 30th day of June. Instead of doing this, it has required him 
after that date to conduct his tratïic under precisely the same con- 
ditions which are prescribed for ail others; but, for the purpose of 
saving his rights, and those of others similarly situated, has au- 
thorized a recovery from the town or city in which the license was 
granted of such proportion of the whole license fee as the remainder 
of the time for which such license would otherwise hâve run bears to 
the whole period for which it was granted. He has no just ground 
of complaint. 

The motion is denied. 
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(Circuit Court of Appeals, Eighth Circuit. April 30, 1896.) 

No. 694. 

Pkoiissoky Note — Transfer to Guaeantor — Payment. 

One D. executed a deed of trust of land in Missouri, in favor of the L. 
Investment Co., to secure two notes,— one for $2,000, due February 1, 
18j)2, and one for $9,000, due February 1, 1894. Immediately tbereafter 
tlîe Investment Co. transferred tlie dc;ed of trust and both notes to plain- 
tiff, indorsing on tlie notes an agreement to guaranty the payment of the 
interest; to collect the principal at its own expense, and pay it over at 
maturity, if paid by the maker; and, if not so paid, to collect the same 
at its own expense, and pay it over, wlthin two years, with interest until 
paid. Tlie interest was paid to plaintiff, as it accrued, by the Investment 
Co., though the maker of the notes did not pay it. At the maturity of 
the $2,000 note, plaintiff presented it to the Investment Co., received 
the amount thereof, indorsed it, "Without recourse," and delivered it to 
the Investment Co. The maker of the note had not paid it to the In- 
vestment Co., but plaintiff was not informed of this, nor of the non- 
payment of the interest by the maker. Thereafter tlie Investment Co. 
placed the note in the hands of certain trustées, appointed to hold securi- 
ties which the Investment Co. had the right to change at pleasure, to 
secure debenture bonds of the Investment Co. The company continued to 
pay the interest on the $9,000 note until it became insolvent. Upon a f ore- 
closure of the deed of trust, the mortgaged property having been sold for 
less than enough to pay both notes, and the holders of the $2,000 note 
claiming priority, under the law of Missouri, by which the flrst to mature 
of two notes so secured is preferretl in payment, held, that the circumstan- 
ces of the transfer of the note by plaintiff to the Investment Co. would not 
warrant the conclusion that it was intended as a sale of the note, but that 
the transaction must be regarded as a payment, and, accordingly, that 
the $2,000 note, in the hands of the Investment Co.'s transférées, was not 
entitled to priority. 

Same — Kights of Holdbr. 

Hcld, further, that as the trustées had received the note after maturity, 
and under an agreement which enabled the Investment Co. to substitute 
it for other securities in their haiids, without regard to tlieir consent, 
their claim to priority could not be sustained ou the grouud that plaintitï's 
indorsement had enabled the Investment Co. to transfer it as an appar- 
ently existing obligation. 

V. 74F.no. 7 — 49 
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Apçeal from the Circuit Court of the United States for the West- 
ern District of Missouri. 

Thls was an intervening pétition wliich was flled by tUe appellant, Leslie 
0. Ferrée, in a case entitled New Yorli Security & Trust Co. v. Lombard Inv. 
Oc, wliich was pending, at the time the intervening complaint was filed, in 
the circuit court of the United States for the Western district of Missouri. 
The intervener, Leslie 0. Ferrée, was the holder of a note in the sum of 
$9,000, which was secured by a deed of trust on certain real estate situated 
in Kansas City, Mo. Another note, in the sum of $2,000, which was held by 
the appellees, was secured by the same deed of trust. A controversy arose 
between the holders of the two notes as to which was entitled to priority of 
payment ont of the proceeds of the sale of the mortgaged property. ïo déter- 
mine that controversy, the appellant filed an intervening pétition, and the case 
was submitted to the lower court upon an agreed statement of facts. The 
material facts, as disclosed by the agreed statement, on which the décision 
of the case dépends, are substantially thèse: George H. Donaldson and wife 
on February 1, 1889, executed a deed of trust to David H. Bttieu, as trustée 
for the Lombard Investment Company, on certain property situated in Kan- 
sas City, Mo., to secure an indebtedness of $11,000, evidenced by two certain 
notes or real-estate bonds, which were executed by said Donaldson,— one for 
$2,000, due February 1, 1892, and one for $9,000, due February 1, 1894. On 
February 4, 1889, the Lombard Investment Company (hereafter termed the 
"Investment Company,") sold both of said notes or bonds to Daniel Bushnell, 
the intervener's intestate, and indorsed on the back of each of said notes an 
assignment in tlie following form, to wit: "For value received, the Lombard 
Investment Company hereby assigna this bond or note to Daniel Bushnell, of 
Pittsburg, Pennsylvania, or order, and agrées — First, to guaranty the pay- 
ment of the coupons attached hereto at the maturity thereof ; second, to col- 
lect at its own expense and to pay over the principal hereof at maturity, pro- 
vided the same is paid by the maker; third, in event of default being made 
by the maker, to collect at its own expense and to pay over the principal 
hereof, within two years from the maturity of the same, and to pay interest 
thereon at the rate of six per cent, per annum, payable semiannually until 
the principal is paid." The investment Company also assignd the mortgage 
or deed of trust securing the notes to said Bushnell, by a formai written as- 
signment, which was duly recorded in the county where the mortgaged prop- 
erty was situated. Prior to February 1, 1892, when the note for $2,000 ma- 
tured, Bushnell died. His administrator, Ferrée, presented the note to the 
Investment Company, at its home office, in the city of Philadelphia, and re- 
ceived the amount due thereon from the investment company. When the 
administrator surrendered the note, on receiving the amount due thereon, 
he indorsed it, "Without recourse," and delivered it to the investment com- 
pany. Subsequently, on February 15, 1892, the investment company placed 
the note for $2,000 in the hands of certain trustées who had been theretofore 
appointed to hold certain securities, consisting of notes and bonds, in trust 
and as collatéral to secure the payment of certain debenture bonds that had 
theretofore been issued by the investment company, and that are still out- 
standing and unpaid. It was agreed by the parties that the investment com- 
pany paid ail the interest coupons attached to the two notes in controversy 
which matured previous to February 1, 1892, when the note for $2,000 became 
due; that it paid them over its counter In Philadelphia, where the note in 
controversy was also presented for payment, and that it thereafter paid the 
interest coupons on the note for $9,000 until the Investment company became 
insolvent and passed into the hands of a receiver; but that it never informed 
the intervener, nor his intestate, when such coupons were paid, that the maker 
of the notes had defaulted in the payment of his interest. It was further- 
more agreed that the intervener was not informed on February 4, 1892, when 
the note for $2,000 was taken up by the investment company, that the maker 
thereof had failed to provide the funds wherewith to pay it. When that note 
was taken up by the investment company, nothing was said by its agent or 
by the intervener relative to the subject of payment. The intervener still 
holds the note for $9,000, while the note for $2,000 remains in the hands of the 
trustées heretofore mentioned, and is held bj' them as collatéral to secure 
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tlie payment of the aforesaid debenture bonds that are still outstanding and 
unpaid. The mortgaged property is not worth to exceed $9,750. The inter- 
vener has paid ont a considérable sum of money for taxes and Insurance on 
the mortgaged property since the investment company became insolvent. 
On the foregoing state of facts the circuit court decreed that the proceeds 
realized from the sale of the mortgaged property should be applied in the 
following manner: First, to pay the necessary costs of foreclosure; second, 
to refund the various sums of money advanced by the intervener to pay taxes 
and insurance; third, to pay the note for $2,000 held by the trustées; and, 
lastly, to the payment of the note for $9,000 now held by the intervener. 65 
Fed. 271. ïhe intervener has brought tlie case to this court on an appeal 
from such decree. 

O. A. Lucas, for appellant. 

Frank Hagerman (Edward C. Wright and Sandford B. Ladd witli 
him on brief), for appellees. 

Before GALDWELL, SANBORN, and TÏÏAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliver- 
ed the opinion of the court. 

The décision of the présent case hinges mainly, if not entirely, on 
the construction which shall be placed upon the acts of the parties 
when the note for $2,000 was surrendered by the intervener to the 
Lombard Investment Company, on February 4, 1892; and the ques- 
tion with respect to that transaction is briefly this: Did the inter- 
vener intend to sell and assign the note to the investment company, 
and to vest it with the right to participate in the proceeds of the sale 
of the mortgaged property according to Missouri laws, or did he in- 
tend that, as between himself and the investment company, the 
transaction should operate as a payment? We put the first clause 
of the interrogatory in this form because it is the established doc- 
trine in Missouri that, where a mortgage or deed of trust is given to 
secure the payment of two or more notes of the same date, those 
which flrst mature are entitled to priority of payment ont of the 
fund realized by a sale of the mortgaged property. Mitchell v. La 
Dew, 36 Mo. 526; Hurck v. Erskine, 45 Mo. 484; Thompson v. Field. 
38 Mo. 320; Freeman v. Elliott, 48 Mo. App. 74. Therefore, if the 
flrst branch of the foregoing inqniry is answered in the affirmative, 
the note for |2,000 was entitled to be iirst paid, and the decree of the 
circuit court was unquestionably right. 

We should hâve no difflculty in assenting to the decree rendered 
by the circuit court, if it appeared that when the note for |2,000 was 
indorsed, "Without recourse," and delivered to the investment com- 
pany, the intervener was aware that the money to take up the note, 
as well as to take up the previously maturing interest coupons, had 
not been provided by the maker of the notes, and if it further ap- 
peared that no contract relations existed between the parties. In 
that event, inasmuch as the transaction between the intervener and 
the investment company could only be regarded as a sale or a pay- 
ment of the note, it would perhaps be more reasonable to conclude, 
in view of the indorsement, and in view of the fact that nothing 
was said about payment, that a sale, rather than a payment, of the 
note was intended. But the supposed case is not before us for 
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décision. The intervener did not know that tlie maker of tlie note 
had defaulted in Ms previous interest payments; he was not advised 
tliat the money to take up tlie note at maturity was being advanced 
by the investment company; and contract relations did exist be- 
tween the parties which bound the investment company to see that 
the note was eventually collected from the maker and paid in full 
to the intervener. The indorsement of the note, "Without re- 
course," when it was delivered to the investment company, is the 
only circumstance, so far as we can See, which furnishes a fair 
prêteuse for the contention tliat a sale of the paper was intended, 
and great stress is accordingly laid on that fact. It is said, in sub- 
stance, that the indorsement of the note, without référence to other 
circumstances, indelibly stamps the transaction as a sale. We hâve 
not been able to concur in that view, because it either overlooks, or 
fails to give due weight to, the contractual relations existing be- 
tween the parties when the note was indorsed and delivered to the 
transférée. It may be conceded that, if the indorsement was made 
at the request of the investment company, — as to which fact, how- 
ever, the agreed statement is silent, — it was a circumstance from 
which the intervener might possibly hâve inferred that the money to 
take up the note was being advanced by the investment company. 
But it is at this point that the guaranty originally executed by the 
company becomes significant, and prevents us from drawing the in- 
ference that the inter\'ener intended to sell the note to the invest- 
ment company, and to vest it with the right to demand payment of 
the same out of the proceeds of the mortgage sale, to the exclusion 
of the note for |9,000 which the intervener then held. By the third 
clause of the guaranty the investment company had agreed to col- 
lect the note at its own expense, and to pay over the principal sum 
within two years from the maturity of the same, if it was not paid 
by the maker at maturity. In view of this guaranty, which bound 
the investment company to see that the note was collected and paid 
without cost to the intervener, what would be more natural than for 
the latter to inf er, even though he was requested to indorse the note, 
that the guarantor intended to discharge its guaranty by paying the 
note? Itf is true that the contract existing between the parties gave 
the investment company two years within which to collect the note 
and to pay over the proceeds, but it was optional with it to make 
good its guaranty at any time within the two years; and no inference 
can fairly be drawn, from the fact that it took up the note as soon 
as it matured, that it intended to purchase the paper from the in- 
tervener as an investment, ratlier than to pay it. At ail events, the 
intervener was not bound to infer that a purchase of the paper was 
intended. He had the right to suppose that, as between himself and 
the investment company, the note was paid and extinguished, and 
that it would not thereafter be interposed against him as an unpaid 
obligation. If we assume, then, that the intervener was requested 
to indorse the note, "Without recourse," and that he had some rea- 
son to suppose from such request that the maker had not provided 
the funds wherewith to pay it, still, in view of the circumstance that 
the investment company was bound to collect and to pay the note 
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without cost to the inten'ener, he had the right to présume, unless 
he was advised to the contrary, that it intended to discharge tuât 
obligation without delay. By reason of the relations which existed 
between the parties at that time, this was both a natural and a 
reasonable presumption, upon which the intervener was entitled to 
act and to rely. In our opinion, therefore, the facts disclosed by the 
agreed case do not warrant the conclusion that the intervener in- 
tended to sell the note, and thereby enable the transférée to par- 
ticipate, as against him, in the distribution of the proceeds of the 
mortgage sale. If such a proposition had been made by the invest- 
ment company to the intervener when it took up the note, we hâve 
no doubt that it would hâve been forthwith declined. It is conceded 
that, when the note was presented to the investment company for 
payment, no express agreement to sell the same was made; and, 
in view of ail the circumstances of the case, we think that an agree- 
ment of that nature cannot be implied. The doctrine is well es- 
tablished that when a note is presented for payment at maturity by 
the owner thereof, and the amount due thereon is received, the 
transaction will not be regarded as a sale, unless both parties so 
agrée in express terms or by necessary intendment. As the rule is 
sometimes expressed, the owner of such paper cannot be made a 
seller without his knowledge or consent. Lancey v. Clark, 64 N. 
Y. 209, 212; Collins v. Adam's Ex'rs, 53 Vt. 433; Bank v. Lay, 80 
Va. 436; Moran v. Abbey, 63 Cal. 56; Fidelity Insurance, Trust & 
Safe-Deposit Co. v. West Penn. & S. C. K. Ce, 138 Pa. St. 494, 21 
Atl. 21; Martin v. Trust Co. (Tenu. Sup.) 28 S. W. 1097. And, in 
the absence of an exi>ress agreement to sell, it is always a question 
of intent whether, in a given case, the transaction amounted to a 
sale or to a payment. Wood v. Safe-Deposit Co., 128 U. S. 410, 424, 
9 Sup. et. 131. We conclude, therefore, as above stated, that the 
only fact upon which the appellees do or can rely to establish a 
sale of the note in question, to wit, the fact that the intervener 
indorsed the paper when he delivered it to the investment company, 
is insufficient for that purpose, and that the transaction, as between 
those parties, must be regarded as a payment of the note, rather 
than as a sale. 

It is further contended by the appellees that the note for |2,000, 
by them held in trust, is entitled to priority of payment, on the 
ground that the intervener, by indorsing the note when he delivered 
it to the investment company, thereby enabled the latter company 
to transfer it to the trustées of the debentare holders as an unpaid 
note. The équitable rule is accordingly invoked, that, where one 
of two innocent persons must surfer for the fraud of a third party, 
the loss should fall on that one by whose neglect or default, if any, 
the fraud was rendered possible. W^e perceive no just ground for 
the application of that principle to the case at bar. Under its 
agreement with the debenture holders, the investment company had 
authority to withdraw any of the securities that might be in the 
hands of the trustées, at any time, and to deposit other securities 
in their place which it deemed of equal value. The trustées appear 
to hâve had no right to sélect the securities, or to détermine their 
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value, which were to be substituted in lieu of other securities tkat 
the investment company withdrew from tlie trust. ïhat right, 
it seems, belonged exclusively to tlie investment company, and it was 
privileged to exercise it as it thouglit proper. Moreover, when the 
note for |2,000, now in question, was placed in the hands of the 
trustées for the debenture holders, in lieu of other securities that 
were at the time withdrawn, the board of trustées consisted of the 
président, vice président, and secretary of the investment company. 
Fossibly this latter circumstance did not aiïect the trustées with 
knowledge that, as between the intervener and the investment com- 
pany, the note was paid, and as to that point we do not deem it nec- 
essary to express an opinion. But the fact remains that the in- 
vestment company had the right to détermine what securities it 
would deposit with the trustées in lieu of other securities that had 
been withdrawn, and if it chose to assiune the position that the de- 
posit of the note for $2,000 with the trustées would vest the de- 
benture holders with whatever rights it had as against the maker of 
the note, who had not paid it, it is not obvions that the trustées were 
so situated that they could rightfully object to the exchange. The 
debenture holders, therefore, are not in the position of persons who 
hâve voluntarily advanced nioney on the note in question in the 
belief that it was an existing lien on the mortgaged property, 
and as such entitled to priority of payment. On the contrary, the 
trustées appear to hâve acquired the note because they had pre- 
viously armed the investment company with authority to exchange 
it for other securities in their hands, either with or without their 
consent. But a more conclusive reason why the rule invoked by 
the trustées cannot be applied is that they did not acquire the note 
until after it was overdue and dishonored. They took it with knowl- 
edge that it was subject to ail equities and défenses which existed 
as between the original parties, and, as we think, with the f ull under- 
standing that they could claim no greater rights, as against any one, 
by reason of the transfer to themselves, than the investment com- 
pany then had. We are aw'are of the rule which has sometimes 
been enforced, that where the owner of nonnegotiable securities, 
which are nevertheless assignable, before their maturity, clothes 
another with ail the indicia of a title thereto, and thereby enables 
him to sell the same to, or obtain money or crédit thereon from, a 
third party, the latter will be allowed to retain and hold the same, 
even as against the true owner. International Bank v. Grerman 
Bank, 71 Mo. 183, and cases there cited. But we are unwilling to 
extend that doctrine to the case at bar. The application of that 
rule to the facts of the présent case would, in effect, require us to 
hold that when a person accepts payment of a negotiable note, at 
maturity, from one who is under an obligation to pay it, he is so far 
guilty of négligence, if he fails to hâve it marked or stamped "Paid," 
that it may be asserted against him, as an unpaid obligation, by any 
one who subsequently purchases it from the person who thus paid it, 
and to whom it was surrendered. It is very certain that none of 
the cases to which we hâve been referred go to that length. We 
think it is altogetlier the better view that one who purchases a note, 
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after maturity, from one who is obligated to pay it, like a surety or 
guarantor, can in no event daim any greater riglits, as a holder of 
tlie paper, than the person from whom lie acquired it. The resuit is 
that the decree of the circuit court must be, and it is hereby, re- 
yersed. The case is accordingly remanded to the circuit court, with 
directions to enter a decree in favor of the intervener, directing that 
the proceeds of the sale of the mortgaged property be appropriated — 
First, to paying the necessary costs of foreclosure, including the 
fées of the trustée; second, to paying the taxes and Insurance upon 
the mortgaged property that hâve been advanced and paid by the 
intervener; and, lastly, to paying the note for |9,000 which is now 
held bv the intervener. 



NATIONAL UNION v. MARLOW. 

(Circuit Court of Appeals, Eiglith Circuit. May 11, 18DG.) 

No. 709. 

Fkatkrnal-Beneficial Societies— Missouri Statiite. 

Under the statute of Missouri (Rev. St. 1889, c. 42, art. 10) relating to 
the organization of "benevolent, religious, scientific, fraternnl-beuelicial, 
educational and miscellaneous associations," and providing that l'raternal- 
beneficial societies so organized may issue boiieiicial eertlficates to pro- 
vide for the relief of dlsabled members, or the familles of deceased mem- 
bers, and shall not be subject to the Insurance laws of the state, the fra- 
ternal-beneficial societies Intended are such as are organized among the 
members of the same or a slmilar calling to promote the social, moral, 
and Intellectual welfare of their members. and to advance their interests 
in other respects, and iDcidentally to provide for the relief of the sick 
and dlsabled, or their families; but an association organissed for the sole 
purpose of engaging in the business of assessment Insurance, tliough called 
a "traternal-beneflcial society," and having in its constitution some pro- 
visions for literary and social eutertainment and for visiting the sick, is 
not wlthin the purvlew of the statute, and is not entitled to exemption 
from the provisions of the Insurance Iqws. 

In Error to the Circuit Court of the United States for the West- 
ern District of Missouri. 

Arcadia L. Marlow, the défendant in error, brought a suit against the Na- 
tional Union, the plaintiff In error, which is a corporation of the state of 
Ohio, to recover the amount alleged to be due to her on the following benefit 
cei'tificate: 

"$5,000.00. No. 41,246. 

"National Union Benefit Certifleate. 

"This is to certify that Geo. W. Marlow is a beneflciary member of Economy 
Council, No. 215, National Union, located at St. .Toseph, Missouri, according 
to évidence furnished by said council, and makes fifth-rate payments to the 
benefit fund of the order. This certifleate is granted upon the express condi- 
tion that ail statements and représentations made by said member in his ap- 
plication for membershlp in said council, and ail statements made to the 
médical examiner by him, are true, and upon the further condition that this 
frlend compiles in the future with the laws, rules, and régulations controlling 
said benefit fund, or that shall hereafter be enacted by the senate to govern 
said council and fund. The application of the member, a eopy of which is 
hereto attaclied, is hereby made a part of this certifleate. If thèse conditions 
are falthfully complied with, the National Union hereby promises and agrées 
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to pay out of its benefit fund to Arcadia L. Marlow, 'wife,' flve thousand dol- 
lars, pursuant to the provisions of ttie laws of tlie order governing said fund, 
upon sufflcient proof of the deatli of tlic said frieiid, and iipon the surrender 
of this certificate: provided, always, that the said friend shall l)e in good 
standing in this order at the time of his des». th. In testimony whereof the 
senate of the National Union has hereunto afllxed its seal, and caused this 
certificate to be signed by the président of the senate, and attested and 
recorded by the secretarj' of the senate, this eighth day of February, A. D. 
1892." 

George W. Marlow, the person named in said certificate, was the plaiutiff's 
husband. At the time of his death, as well as when said certificate was ex- 
ecuted and delivered, he was a résident of the city of St. Joseph, Mo. The 
case was tried in the circuit court upon an agreed statement of facts. It was 
admitted in the agreed statement tliat the foregoing benefit certificate was 
duly executed and delivered to the deceased, George W. Marlow, at St. Jo- 
seph, Mo., some time during the month of February, 1892, while he was a 
member of Economy Council, No. 215; that he subsequently paid ail dues 
and assessments that were exacted of him as a member; and that he com- 
plied with ail the rules and régulations of the National Union that were 
obligatory upon him until November 16, 1893, when he committed suicide by 
shooting himself with a pistol. Attached to the agreed statement, and forming 
a part thereof, was a pamphlet containing the constitution and laws of the 
National Union, as well as a copy of the constitution of subordinate eouncils 
of the National Union. Such provisions found therein as are deemed most 
material will be referred to hereafter. The défendant company contended 
that the suicide of the deceased constituted a full and complète défense to the 
suit. On the other hand, the plaintifC below insisted that the défendant com- 
pany was engaged in the business of life Insurance when the benefit certificate 
was issued, that the suit was founded upon a contract of life Insurance, and 
that suicide could not be pleaded as a défense to the action, by virtue of the 
provisions contained in section 5855, Rev. St. Mo. 1889, which reads as foUows: 
"In ail suits upon policies of Insurance on life hereafter Issued by any com- 
pany doing business in this state, it shall be no défense that the insured com- 
mitted suicide, unless it shall be shown to the satisfaction of the court or jury 
trying the cause, that the insured contemplated suicide at the time he made 
his application for the policy, and any stipulation in the policy to the con- 
tra ry shall be void." The circuit court sustained the latter view, and rendered 
a judgment in favor of the plaintifC below. The case cornes to this court on a 
writ of error whlch was sued out by the défendant company. 

Chas. J. Kavanagh (Saml. P. Huston and Thos. H. Parrish with 
him on brief), for plaintiff in error. 

M. A. Reed (W. K. James with him on brief), for défendant in 
error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The contract sued upon in this case is, in form and substance, a 
contract of life insurance, as has heretofore been held in the state 
of Missouri, where it was executed. State v. Merchants' Exchange 
Mut. Benev. Soc, 72 Mo. 146, 160. It was delivered by the de- 
fendant company, within the state of Missouri, to a résident of the 
state, while the company was there doing business through the 
agency of a local council. For thèse reasons the contract is gov- 
erned, as to the obligations thereby incurred and imposed, by the 
laws of the state of Missouri; and suicide cannot be pleaded as a 
défense to a suit to enforce the contract, unless some provision i? 
found in the statutes of said state which exempts it f rom the oper 
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ation of section 5855, above quoted in the statement. Assurance Soc. 
V. Cléments, 140 U. S. 226, 11 Sup. Ct. 822; Equitable Life Assur. 
Soc. V. Hiett's Adm'r, 19 U. S. App. 173, 178, 7 C. C. A. 359, 58 
Fed. 541; Berry v. Indemnity Ce, 46 Fed. 439. Tbese proposi- 
tions are not denied. It is claimed, bowever, that tbe défendant 
Company is a "fraternal-beneficial society," rather than an Insurance 
Company, and that inasmuch as the laws of the state of Missouri 
provide for the incorporation of fratemal-beneflcial societies, and 
permit them to issue beneflt certificates insuring the lives of their 
members without being subject to the insurance laws of the state, 
the défendant company, though a foreign corporation, may likewise 
issue benetit certiticates to its members résident within said state 
without accountability to local insurance laws. It is said, in sub- 
stance, that the laws of Missouri permit domestic corporations to 
be organized precisely as the défendant is organized, and for the 
same purposes and objecta, ajid that they exempt such corporations, 
when formed, f rom the opération of ail laws relating to the subject 
of insurance. It will be seen, therefore, that the right asserted 
by the défendant company to insure the lives of its members with- 
in the state of Missouri, and at the same time to claim exemption 
from the provisions of section 5855, supra, which excludes suicide 
as a défense, rests wholly upon the assumption that it is a frater- 
nal-beneficial society, within the meaning of the Missouri laws. We 
shall accordingly proceed to inquire whether this contention is well 
founded. 

Chapter 42 of the Revised Statutes of Missouri of 1889 relates 
entirely to the organization of corporations of various kinds, and 
prescribes their powers and duties. Article 10 of that chapter 
(Rev. St. Mo. 1889, p. 719) relates to the organization of "benevo- 
lent, religions, scientiflc, fraternal-beneflcial, educational and mis- 
cellaneous associations." In this article are found the following 
provisions, to wit: 

"Sec. 2821. Any number of persons, not less than three, who shall hâve 
assoclated themselves by articles of agreement in writing, as a society, com- 
pany, association or organization formed for benevolent, religions, scientiflc, 
fraternal-beneflcial or educational purposes, may be Consolidated and united 
into a corporation. Such articles of agreement may be organic régulations, 
or a constitution, or other form of association, and any corporate name, not 
already assumed by anotlier corporation, may be chosen as the title of the cor- 
poration: provided, always, that the purpose and scope of the association 
ehall be clearly and fully set forth. 

"Sec. 2822. ïhe persons holding the offices respectively of président, secre- 
tarj' and treasurer of the association, or other chief oflicers, by whatever name 
they may be linown, shall submit to the circuit court having jurisdlctlon in 
the clty or county where such association Is located, the articles of agree- 
ment, with a pétition praying for a pro forma decree thereon. If the court 
shall be of the opinion that such articles of agreement and purposes of asso- 
ciation corne properly within the purview of this article, and are not ineon- 
sistent wlth the constitution or laws of the United States or of this state, the 
court shall enter of record an order to that efCect, a certifled copy of which 
order shall, by the clerk, be indorsed upon or attached to said articles. * « * 
And whenever the judge to whom such pétition shall hâve been presented 
shall entertain any doubt as to the lawfulness or public usefulness of the 
proposed corporation, it shall be his duty to appoint some compétent attorney 
as a friend of the court, whose duty it shall be to examine said pétition and 
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show cause, if any there be, on sortie day to be flxed by the court, wliy the 
prayer of sald pétition sliould not be gianted, and sald attorney sliall not be 
confined in liis examination to said pétition and articles of association, but 
may introduce such testimony as may be available and proper in order to 
f ully disclose the true purposes of the association ; and upon the hearing there- 
of the court shall make such further order granting or dismissing said pétition 
as to it may seem best, and upon the granting of such pétition, the petitioiiers 
shall cause the articles of agreement, with the eertiflcate aforesaid, to be 
recorded in the office of the recorder of deeds of tlie county in which the asso- 
ciation is located, and then flled in the office of the secretary of state. « * * 

"Sec. 2823. Fraternal-beneficial societies may provide for the relief and aid 
of their members and familles, widows, orphans or other kindred depeudents 
of deceased members, or for assisting such as may be sick or disabled, from 
tlie proceeds of assessments upon the members of such society or association; 
and to that end may issue to its members bénéficiai certiflcates, payal)le at 
such time and in such manner as shall be therein provided, and do such 
other things as shall be provided by the laws of the state; and such frater- 
nal-beneficial societies shall not in any vyay be subject to the Insurance laws 
of the state, nor under the control or supervision of the Insurance depart- 
ment of the state, nor pay any corporation or other fax. * * *" 

"Sec. 2825. Any association formed for benevolent purposes, including any 
purely charitable society, hospital, asylum, house of refuge,, reformatory, 
and eleemosynary institution, fraternal-beneficial associations, or any asso- 
ciation whose object is to promote tempérance or other virtue conducive to 
the well-being of the community, and, géuerally, any association formed to 
provide for some good in the order of benevolence, that is usef ul to the public, 
may become a body corporate and politic under this article. « * * " 

Provisions similar to those above quoted, relative to the organiza- 
tion of benevolent and religions associations, hâve been in force in 
the state of Missouri for more than 30 jears last past. G en. St. 
AIo. 1865, c. 70, p. 371; 1 Wag. St. Mo. 1872, art. 8, p. 339; Kev. 
St. Mo. 1879, art. 10, p. 178. But the phrase "fraternal-beneficial 
societies" is flrst found in the Eevised Statutes of Missouri for the 
year 1889^ in the connection above shown; that ia to say, in sections 
2821, 2823, 2825, supra. The interpolation of thèse words into ar- 
ticle 10, c. 42, in the. revision of 1889, appears to hâve been the work 
of the revising committee, as we do not flnd any spécial enactment 
providing for the incorporation of "fraternal-beneficial societies.'' 
It is noteworthy that while the phrase "fraternal-beneficial" is used 
in the connection above shown to designate a particular kind of so- 
cieties or associations that may be incorporated, yet it was not 
thought necessary to otherwise define the descriptive phrase thus 
employed. We must accordingly assume that the words "fraternal- 
beneficial" were used in their ordinary sensé, — to designate an as- 
sociation or society that is engaged in some work that is of a fra- 
ternal and bénéficiai character. According to this view, a fraternal- 
beneficial society, within the purview of the Missouri statute, would 
be one whose members hâve adopted the same, or a very similar, 
calling, avocation, or profession, or who are working in unison to 
accomplish some worthy object, and who for that reason hâve banded 
themselves together as an association or society to aid and assist 
one another, and to promote the common cause. The term "f raternal" 
can properly be applied to such an association, for the reason that 
the pursuit of a common object, calling, or profession usually has 
a tendency to create a brotherly feeling among those who are thus 
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engaged. It is a well-known fact tàat there are at the présent time 
many voluntary or incorporated societies wMch are inade iip ex- 
clusivelj of persons who are engaged in the saine avocation. As 
a gênerai raie suck associations hâve heen formed for the purpose of 
proxnoting the social, moral, and intellectual welfare of the meinbers 
of such associations, and their familles, as well as for advancing their 
interests in other ways and in other respects. The Brotherhood of 
Locomotive Engineers may be instanced as one of the class of so- 
cieties or associations to which we hâve referred, and many others 
of a like character might be mentioned. Many of thèse associations 
make a practice of assisting their sick and disabled members, and of 
extending substantial aid to the familles of deceased members. 
Their work is at the same time of a bénéficiai and fraternal charac- 
ter, because they aim to improve the condition of a class of persons 
who are engaged in a common pursuit, and to unité them by a 
stronger bond of sympathy and interest. Such associations may 
well be described, in the language of the statut e, as "organizations 
formed for * * * fraternal-beneficial * * * purposes." 
We think, therefore, that the législature had this class of organiza- 
tions in mind when it provided for the incorporation of fraterual- 
beneflcial associations, and gave them the power to issue benelit 
certificates without being subject to the Insurance laws of the stale. 
It declared, in efïect, or intended to so déclare, that when a certain 
number of persons, among whom some natural bond of sympathy 
or interest existed, should form an association for self-improve- 
inent, or for the purpose of aiding one another and strengthening 
the bond of union, such association might be consolidated into a cor- 
poration, and incidentally, to further the ends of its création, might 
provide for the relief of members and their familles, in case of sick- 
ness or death, by levying assessments and issuing benetit certificates. 
We find nothing in the varions sections of the Missouri statute 
above quoted which justifies the conclusion that the lawmaker in- 
tended to croate a class of corporations, termed "fraternal-beneficial 
societies," for the sole and only purpose of doing an Insurance busi- 
ness, provided that such corporations transacted the business in a 
certain way; that is, through the agency of local councils or lodges. 
The statute (section 2821, supra) shows, as we think, very plainly, 
that a fraternal-beneficial society can only become a body politic and 
coi-porate by satisfying the court to whom its pétition for incorpora- 
tion is addressed that it is engaged in some work, or proposes to 
become so engaged, which is distinctively of a fraternal and béné- 
ficiai nature. When this point is established to the satisfaction of 
the court by an inspection of its articles of association, and the 
society becomes duly incorporated, the statute (section 2823, supra) 
then confers upon the society the right to make provision for the 
relief of its sick and disabled members and their families. This 
right, however, is merely incidental to the main purpose of its créa- 
tion. The statute now in question does not grant corporate life 
for the sole and only purpose of enabling the association, when 
formed, to engage in the business of Insurance on the assessment 
plan, nor for the sole and only purpose of aiding its members wheu 
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in sickness and distress. Thèse are merely incidental functions 
which th.e corporation may exercise when it lias become duly incor- 
porated for some fraternal and bénéficiai purpose. For more tlian 
25 years last past the state of Missouri bas exercised a rigid super- 
vision over the business of life and fire insurance, when transacted 
in the usual way by foreign and domestic companies duly organized 
for that purpose. Laws Mo. 1869, pp. 23, 20, 45. Within the last 
10 years it bas aiso found it necessary to exercise supervision and 
pontrol over the affairs of companies or associations doing an in- 
surance business on the assessment plan. Laws Mo. 1887, p. 199. It 
ia by no means probable, therefore, that the stray provisions found 
in sections 2821, 2823, and 2825, above quoted, appearing as tliey 
do in the chapter relative to the incorporation of benevolent, re- 
ligions, and scientiflc societies, were intended to open wide the door 
for the transaction of an Insurance business, on a large scale, in ail 
parts of the state, without supervision of any sort, provided it v/as 
done by associations composed of local councils or lodges. It is 
far more reasonable to suppose that the provisions in question were 
inserted in the statute for the beneflt of certain societies or associa- 
tions, such as we hâve heretofore mentioned, which were engaged 
in some kind of fraternal and bénéficiai work, other than the busi- 
ness of collecting assessinents, and distributing them to sick and 
needy members, and to the widows and orphans of deceased mera- 
bers. Prom any point of view, we think that an association or 
Society which is exclusively engaged in doing the kind of work last 
mentioned (that is, of collecting and distributing assessments) is 
not a fraternal-beneflcial society, within the fair intent and jnean- 
ing of the Missouri statute. A company having no other purpose 
than that in view, in our opinion, cannot lawfully become incor- 
porated under the statute above quoted; and it goes without sayiiig 
that a foreign corporation which is engaged exclusively in such 
work cannot transact business in the state of Missouri, and at the 
same time claim exemption from its insurance laws. 

Such being the construction of the Missouri statute which we feel 
constrained to adopt, it becomes necessary to inquire whéther the de- 
fendant company is in fact a fraternal-beneflcial society, within the 
meaning of the statute, and whether it is entitled, on the ground of 
comity, to do the business in which it appears to be engaged, with- 
in the state of Missouri, without being subject to local insurance 
laws. This question must be considered in the light of the consti- 
tution and laws of the order, which form a part of the agreed case. 
Articles 1 and 2 of the constitution provide that the corporate body 
shall be known as "The Senate of the National Union," and that 
the object of the order shall be : 

"(1) To associate whlte maie persons, of good moral character, who are 
soclally acceptable, but, if for bénéficiai membership, of sound bodily 
healtli, and between twenty and fifty -four years of âge; (2) to give material 
aid to Its members and tlieir dependents; (3) to advance Its members moral- 
ly, socially, and Intellectually; (4) to establish a fund for tlie relief of sielv 
and distressed bénéficiai members; (5) to establish a beneiit fund, from 
which, upon sufBclent proof of the death of a beneflciary member of the or- 
der wlio bas eomplied wlth ail its lawful requirements, a sum not exeeoding 
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five thousand dollars shall be paid to such member or members of the family 
of the deceased, who are related to him by consanguinity or afïluity, as may 
hâve been designated by the member in accordance with the laws of the or- 
der." 

The remaining 13 articles of the constitution, consisting of 24 
pages of closely-printed matter, prescribe with great détail the 
manner in which the corjioration shall be governed and its busi- 
ness be transacted; but we fail to flnd a single provision which 
discloses the means by which the moral, social, or iutellectual con- 
dition of the members of the order was to be improved, or that pro- 
vision is anywhere made for the doing of any work of a fratemal 
or benevolent character. The first section found in what are term- 
ed the "Laws of the Ordei'" provides for the création of a benefit 
fund, which is to be made up of assessments levied u^jon members 
of the order. Appended thereto is a table of rates, similar to those 
ordinarily publislied by insurance companies, which shows the 
amount to be paid by persons between the âges of 20 and 54 (who 
are the only persons eligible to bénéficiai membership) for bene- 
ûts to be paid on the death of a member, in amounts ranging from 
$1,000 to |5,000. Law 5 of the order provides, in substance, that 
no council of the order shall be instituted for less than $100, which 
sum is to be paid to the senate ; that ail members of the order, to 
be entitled to benefits, must undergo a médical examinatiou to be 
approved by the médical director of the order; that no council shall 
be instituted in the states of Louisiana, Mississippi, and Florida, 
nor in that part of Tennessee and Kentucky lying west of the Ten- 
nessee river, nor in that part of Arkansas south of the thirty-fourth 
degree of north latitude, nor in the southeastern part of Georgia 
bordering on the Atlantic, nor in that portion of Texas lying south 
of the thirtieth degree of north latitude, nor in that portion of Ala- 
bama lying south of the thirty-second degree of north latitude, nor 
in the lowlands of South Carolina bordering on the Atlantic; that, 
whenever any pestilence or épidémie shall prevail or be threatened 
in any district where a council of the order is established, the prés- 
ident of the order shall immediately, upon learning of the fact, sus- 
pend the initiation of new members during the continuance of such 
pestilence or épidémie; that no person shall be admitted as a béné- 
ficiai member of the order who engages in blasting, mining, sub- 
marine occupations, manufacturing inflammable or explosive ma- 
terials, or in navigation, or who acts as a conductoi of railroad 
trains, or as a mail or express messenger on trains, or as a baggage 
master, yard master, switchman, brakeman, locomotive or steam- 
boat engineer, flreman, saloon keeper, bar tender, policeman, or as 
a sawyer or an assistant sawyer in a circular or band sawmill, or 
as a laborer about an electric light plant, whose employment may 
be dangerous, and that no benefit shall be payable on account of 
the death of any member while engaged in a mob, riot, or insurrec- 
tion, or while violating the laws of the land, or who dies by the 
hand of justice; and that no benefits shall be paid upon the death 
of a member who commits suicide within two years after becoming 
such, whether suicide be committed while the member was either 
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sane or însane. Laws 10 and 11 provide, in substance, as follows: 
That the président of the order shall from time to time commission 
suitable persons to be médical examinera for councils, wlio shall 
be members of the order, graduâtes of reputable médical collèges, 
and practicing physicians in good standing; that the médical exam- 
inera so appointed shall carefully examine ail applicants for béné- 
ficiai membership, in accordance with the form prescribed by the 
senate; 'that the fee for médical examinations shall not be les» 
than |2, and that the médical director's fee for supervision shall 
be 50 cents; that no person shall become a beneflciary member un- 
til his examination shall hâve been approved by the médical di- 
rector, and that if any member shall obtain admission into the or- 
der by false statements, concealments, or évasion of facts regarding 
the Personal or family history of the applicant, or his présent con- 
dition of health, he shall be liable to expulsion therefor. The 
laws of the order cover some 25 pages of printed matter, but they 
are also destitute of any provisions which show that the order is a 
fraternal, or even a charitable, organization, or that it is engaged 
in any kind of work that is calculated or intended to improve ei- 
ther the moral, mental, or social condition of its members. In the 
constitution which the incorporated society has prescribed for the 
government of local councils of the order, we flnd the following pro- 
visions, in substance: That the speaker shall provide and direct 
the literary, moral, and social entertainments of the council; that 
the président, vice président, and ex-president shall constitute the 
relief committee, of which the président shall be chairman; that 
their duty shall be to visit the sick and distressed members, and 
report at each stated meeting ail applications for relief, with rec- 
ommendations concerning the same; and that any member in good 
standing, and not in arrears for dues or fines, having six months 
previously become a beneflciary member, who may become dis- 
abled, by sickness or other disability, from following his usual busi- 
ness, or some other occupation, shall, if such sickness or disability 
continues for more than one week, receive from the funds of the 
council a sum sufflcient to pay his dues and assessments thereafter 
maturing while said sickness or disability continues, and such 
additional beneflts as the council may appropriate from time to 
time by a two-thirds vote of the members présent. With référ- 
ence to thèse latter provisions, it may be remarked that the agreed 
case fails to show that the speakers of any local councils do in fact 
make a practice of providing literary and moral entertainments 
for the members of the several councils over which they préside, 
or that the respective councils make a practice of appropriating the 
funds of the council for the relief of sick and needy members. In 
the absence of such testimony, and in view of the elaborate and 
carefully worded provisions found in the constitution and the laws 
of the order with respect to the other work in which it is engaged, 
we may well infer that no considérable amount of time or money is 
spent by the order in providing literary, moral, or social enter- 
tainments, or in caring for its sick and disabled members. The 
provisions on this subject are probably a dead letter, which are 
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more notable for the breach thereof than for the observance. The 
main efforts of the order are doubtless directed to securing new 
members, for the purpose of increasing its income and enlarging its 
beneflt fund; and that it has been reasonably successful in this 
Une of effort is demonstrated by the fact that the évidence shows 
that the income of the order for a period of five months, during 
the year 1892, amounted to over $450,000. In view of the pur- 
poses of the order, as disclosed by its constitution and laws, it is 
obvious, we think, that it is not a fraternal-beneficial society, in 
the sensé heretofore deflned. Its members are not restricted to 
any particular class, calling, or profession. Neither is it essen- 
tial to membership that they shall hâve become interested or unit- 
ed in some good work or in some reform which they believe to be 
conducive to their own welfare, or to the welfare of manliind in 
gênerai. The founders of the order saw fit to prescribe only the 
following tests of membership: That one seeking admission to 
the order should be a "white maie person, of good moral charac- 
ter" ; that he should be physically sound, and able to pass a strict 
médical examination; and, furthermore, that he should not réside 
in an unhealthy locality, nor be engaged in a dangerous occupa- 
tion. Thèse are the tests of membership that are usually pre- 
scribed by every well-regulated Insurance company. In its prac- 
tical opérations, therefore, the défendant company cultivâtes fra- 
ternity and confers benefits in the sarne manner that every Insur- 
ance company doing business on the mutual plan cultivâtes feel- 
ings of fraternity, and confers benefits upon its members. Or, in 
other words, when the défendant is stripped of ail disguises, and 
judged by the standard of what it is engaged in doing, and what 
it was most likely organized to do, it is simply an Insurance com- 
pany which carries on an extensive business on the assessment 
plan. Berrv v. Indemnity Co., 46 Fed. 439; Indemnitv Co. v. 
Berry, 4 U. S. App. 353, 1 C. C. A. 561, 50 Fed. 511; State v. Miller, 
66 lowa, 26, 23 N. W. 241; State v. Merchants' Exchange Mut. 
Benev. Soc, 72 Mo. 146; State v. Citizens' Ben. Ass'n, 6 Mo. 
App. 163, 172; State v. Farmers' Benev. Ass'n, 18 Neb. 276, 25 ÎT. 
W. 81. But, while it is thus carrying on the business of Insurance 
on the assessment plan, it appears that it has not qualifled itself, 
under the laws of Missouri, to do a business of that kind ; and for 
that reason it cannot claim exemption from the provisions of sec- 
tion 5855, supra, which is accorded by section 5869 of the Revised 
Statutes of Missouri to those assessment insurance companies that 
hâve duly qualified to transact an insurance business within the 
State. Indemnity Co. v. Berry, supra. It results from thèse 
views that the judgment of the circuit court was right, and it is 
therefore afflrmed. 
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INTERSTATE OOMMEECE COMMISSION v. LEHIGH VALLEY R. CD. 
(Circuit Court, B. D. Pennsylvania. May 11, 1896.) 

1. Interstate Commbrce— Cost of Carriagb. 

The fact tbat the cost of carriage of ail coal upon an entire railroad 
System, from ail points of shipmf nt to ail destinations, is a certain per cent. 
of tiie gross receipts from ail coal, is no reason for eoncluding that upon a 
particular Une or part of the System the cost of carriage bears the same 
ratio to the coal receipts of thaï particular Une or part. 

2. Same — Okdebs Made bt the Commission. 

An order made by the commission, which rests upon an erroneous prin- 
ciple and is unreliable, cannot be sustained, and is not to be judicially en- 
forced. 

3. Same— PowEK of thb Commission to Pix Rates. 

The commission is not clothed with the power to flx rates. 

In Equity. 

Simon Sterne and Robert Kalston, for complainants. 
John G. Johnson, for défendant. 

ACHESON, Circuit Judge. On October 19, 1888, Coxe Bros. & 
Co., of Drifton, Luzerne county, Pa., miners and shippers of an- 
thracite coal, flled a complaint with the interstate commerce com- 
mission against the Lehigh Valley Railroad Company, charging 
that company with specifled violations of the provisions of the act 
of congress approved Februàry 4, 1887, entitled "An act to regulate 
commerce." The proceeding before the commission resulted in a 
flnding by the commission that the rates and charges established 
by the défendant, and then in force over and upon its lines of rail- 
road, for the transportation of anthracite coal from the locality 
known as the "Lehigh Anthracite Coal Région," in the state of Penn- 
sylvania, to Perth Amboy, in the state of New Jersey, were unrea- 
sonable and unjust; and on March 13, 1891, the commission made 
and issued an order in the following terms : 

"It is ordered and adjudged that the défendant, the Lehigh Valley Railroad 
Company, do, from and after the 20th day of April, A. D. 1891, whoUy cease 
and desist from charging any greater compensation for the transportation 
of divers known kinds and sizes of anthracite coal, delivered to it by complain- 
ants and other shippers for carriage from shipping points on its lines of rail- 
road at or near the coal mines and collieries of complainants in the mining 
locality known as the 'Lehigh Anthracite Coal Région,' to wit, from Drifton, 
Eckley, Gowen, Tomhicken, Deringer, and Stockton, ail in the county of 
Luzerne and state of Pennsylvania, aud Beaver Meadow, in the county of 
Carbon and state of Pennsylvania, to Perth Amboy, in the state of New Jer- 
sey, than the following rates of charge per ton of two thousand, two hundred 
and forty (2,240) pounds of each or either of said divers known kinds and sizes 
of anthracite coal, that is to say: <^ne dollar and fifty cents ($1.50) per said 
ton on the sizes and kinds known as larger or prepared sizes, and also and 
more speciflcally known as lump, steamboat, Uroken, egg, stovo, and nut 
coal; one dollar and twenty-flve cents ($1.25) per said ton on the size or kind 
known as pea coal; one dollar and five cents ($1.05) per said ton on the size 
or kind known as buckwheat coal; one dollar and five cents ($1.05) per said 
ton on the size or kind of coal known as culm." 

The railroad company having refused and failed to obey this or- 
der, the interstate commerce commission applied by pétition to this 
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court, sitting in equity, praying for a writ of injunction, or other 
proper process, to restrain the railroad company from the further 
violation of such order, and for the enforcement thereof. To this 
pétition the railroad company filed its answer. The answer, among 
other matters of défense, dénies that the rates established and 
charged by the défendant for the transportation of anthracite coal 
as aforesaid were unreasonable and unjust; allèges that the rates 
by it then charged, and since continued by it to be charged, were 
reasonable and just; and avers that ail the findings of fact by the 
commission which led it to the conclusion that the rates charged 
by the défendant were unreasonable and unjust were erroneous and 
against the évidence, and that the reasoning upon which the com- 
mission rested its conclusion was fallacious and unsound. The 
case is now before us upon the pleadings, the report of the commis- 
sion, the évidence taken by the commission, and additional proofs 
taken by an examiner appointed by the court. In considering the 
question of the reasonableness of rates, we will not go beyond one 
particular matter of fact. The commission found, and in its re- 
port states, that the operating cost of carrying a ton of anthracite 
coal from the Lehigh anthracite régions to Perth xVmboy was 85 
cents. This conclusion the commission deduced from the Lehigh 
Valley Railroad Company's annual report for the year ending No- 
vember 30, 1887. In the report of the commission are the follow- 
ing statements and tables: 

"The business; receipts, with sources from which derived; expenses, and 
on what account incurred,— for year ending Nov. 30, 1887, as appears from 
the annual report of sald railroad company, were: 



Coal, tons 

other freight, tons 

Paseenger, express a^nd mail, 

Totals 



Carried One 
Mile. 



613,889,171 02 
2.'i3,664,!)21 66 
44,612,264 10 



Gross Kec'ts. 



«6,166,411 29 
2,430,761 18 
1,122,888 65 



Î8,719,066 07 



Expenses. 



$3,431.609 83 

l,902,.5(i6 93 

808,190 49 



$6.142,396 25 



Net Kecelpts. 



$2,738,801 48 
628,165 20 
814,«98 16 



f3,676,669 82 



"* * * From the above reported facts, it appears that the ton-mile re- 
ceipts, expenses, and profits, or net receipts, for the year 1887, were on: 





Gross HcceiptB per Ton 
per Mile, Mills. 


Expensps per Ton per 
Mile, Mills. 


Net Receipts per Ton 
per Mile, Mille. 


Coal 


12.00 
9.68 


6.67 
7.60 


6.32 


General freight 


2 08 







"The operating expenses for the transportation of ail freight are 0.3 per 
cent, of the reported opei-ating income, while the cost of transporting coal 
Is but 56 per cent, of the income from coal, as appears from the said annual 
report of 1887. The estimated cost of carrying coal from the Lehigh and 
Mahanoy régions to Perth Amboy, based on said report, is 85 cents per ton, 
which, for the group or average distance of 149 miles, is nearly six mills per 
v. 74F.no. 7— 50 
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ton per mile, taking the tlde coal as an average; some being canied to otber 
points at lower, and some at hlgher, rates." 

Now, certainly, tliere is no statement in the railroad company's 
report to tke effect that the cost of carrying coal from the Lehigh 
and Mahanoy régions to Perth Amboy was 85 cents per ton. ïhat 
is the estimate ol the commission, and it purports to rest upon the 
report of the railroad company for the year 1887. That report 
shows that the gross receipts from ail coal carried by the défendant 
during the year averaged 12 mills per ton per mile, and that the 
average cost of carrying each ton of coal per mile was 6.67 mills. 
Upon the basis of this average cost per mile, namely, 6.67 mills, the 
cost of transporting a ton of coal from the Lehigh and Mahanoy 
régions to Perth Amboy (149 miles) would be 99.38 cents. By what 
niethod, then, did the commission proceed in making its estimate? 
No satisfactory answer to this inquiry is to be found in the report 
of the commission. The counsel for the commission, in a supple- 
mental brief furnished the court since the hearing of the case, 
makes this explanation: 

"ïhe correct method of obtaming suoh cost of transporta tien, and the 
method whieh the commission bas agaln stated, slnce the argument, to bave 
been tbe one adopted by it, is shown as follows." 

The counsel then states that the commission found from the rail- 
road company's report for 1887 that the operating expënse on ail 
coal carried from ail points of shipment to ail destinations during 
that year was about 56 per cent, of the gross coal feceipts; that 
the commission ascertained that thé average rate charged by thé 
company for carrying the larger sizes of coal from the Lehigh and 
Mahanoy mines to Perth Amboy in 1887 was |1.54 per ton, and that 
the average rate charged upon the pea, buckwheat, and culm was 
§1.86 per ton ; that the commission estimated that 75 per cent, 
of this tonnage took the |1.54 average rate, and that 25 per cent, 
thereof took the $1.36 average rate, and hence that the average rev- 
enue per ton from this tidal coal was $1.495. The counsel's brief 
then proceeds thus: 

"ïhe fair average gross receipts per ton actually obtained by the company 
In 1887 for carrying anthracite coal from the Lehigh and Mahanoy mines to 
Perth Amboy having thus been found to be $1.495 per ton, and it having also 
been ascertained, as above shown, that nearly 56 per cent, of the company's 
gross revenue from coal was absorbed by the cost of carriage, it follows that 
56 per cent, of the average rate of .Ç1.495 per ton would furnish 83.7 cents 
as the basis on which to estimate the cost of carrying a ton from sald coal 
régions to Perth Amboy in 1887. ïhe commission, to be entlrely safe, in- 
creased this by 1.3 cents, and placed its estimate of the cost of carriage at 
85 cents per ton. ïhe calculatlon above described applies the coefficient of 
expenses on coal trafflc (56 per cent, of gross receipts) directly to the trafflc 
in question, and the receipts actually reeeived for its transportation." 

If the explanation thus given by the counsel for the commission 
is a correct statement of the method pursued by the commission in 
making its estimate of 85 cents, then, in our judgment, that method 
is without justification. For, having adopted an estimated average 
rate of revenue, namely, |1.495, from each ton of coal carried over 
the 149 miles from the Lehigh and Mahanoy régions to Perth Am- 
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boy, the commission assumed that the expenses of the transporta- 
tion of coal over tliis particular brandi of the defendant's railroad 
System was necessarily only the average cost of the carriage of ail 
coal upon the defendant's entire system. The assumption which 
thus underlies the commission's estimate is unwarrantable. Merely 
because the cost of carriage of ail coal npon the defendant's en- 
tire railroad sj'stem from ail points of shipment to ail destinations 
was 56 per cent, of the gross receipts from ail coal, is no reason for 
concluding that upon a particular line or part of the system the 
cost of carriage bears the same ratio to the coal receipts from that 
particular line or part. The railroad company's report for 1887, 
upon which the commission based its estimate, does not furnish the 
data by which the actual cost of carrying coal from the Lehigh 
and Mahanoy mines to Perth Amboy can be ascertained. The 
commission therefore resorted to an estimate of the carrying cost. 
That estimate, however, as we hâve seen, rests upon an erroneous 
principle, and is unreliable. Hence the order based thereon can- 
not be sustained, and is not to be judicially enforced. 

We hâve only to add that the évidence bef ore us is quite convincing 
that the actual cost of transporting coal from the Lehigh and Ma- 
hanoj'^ régions to Perth Amboy was and is considerably more than 85 
cents per ton. 

We pass now to the considération of a défense of a légal char- 
acter, raised by the twenty-fourth and twenty-flfth paragraphs of 
the defendant's answer, namely: 

"(24) Thls défendant is advised by counsel, and therefore avers, tliat the act 
entitled 'An act to regulate commerce' docs not authorize the said commission 
to flx the rates of transportation which shall be charged by railroad corpoi'a- 
tions. (25) This défendant is advised by counsel, and therefore avers, that 
the said act does not authorize the said commission to make the order which 
It made in thls cause, set forth in Exhlbit G, attached to the présent pétition." 

Thèse paragraphs raise the question of the power of the commis- 
sion to fix maximum rates for transportation as was hère donc. 
Since the argument of this case that question lias been considered 
by the suprême court of the United States in the cases of Cin- 
cinnati, N. 0. & T. P. Ry. Oo. v. Interstate Commerce Commission, 
16 Sup. et. 700, and Interstate Commerce Commission v. Cincinnati, 
X. O. & T. P. Ry. Co., Id. The opinion of that court in tliese cases, 
delivered by Mr. Justice Shiras, was filed March 30, 181)li. The or- 
der of the interstate commerce commission which was there in- 
volved contained this clause: 

"And that the said défendants, the Cincinnati, New Orléans & Texas Pacific 
Rallway Company, do also, from and after the 20th day of July, 1891, wholly 
cease and desist from charging or receiving any greater aggregate compen- 
sation for the transportation of buggies, carriages, and other first-class arti- 
cles, in less than car loads, from Cincinnati aforesaid to Atlanta, in the state 
of Georgia, than $1.00 per hundred pounds." 

This clause of the order was disapproved and annulled by the 
circuit court of appeals for the Fifth circuit; that court, however, 
not passing upon the question of the power of the interstate com- 
merce commission to fix a maximum rate. The commission ap- 
pealed to the suprême court, and, in its assignments of errer, pre- 
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sented that question for détermination. In disposîng of the appeal 
of the commission, tlie suprême court declared as follows: 

"Whether eongress Intended to conf er upon the Interstate commerce commls- 
Bion the power to itself &x rates, was mooted in the courts below, and is dis- 
cussed In the brlefs of counsel. We do not flnd any provision of the act that 
e:%pressly, or by necessary implication, confers such a power. It is argued 
on behalf of the commission that the power to pass upon the reasonableness 
of existing rates Impliea a right to prescribe rates. This Is not necessarily 
so. The reasonableness of the rate, in a glven case, dépends on the facts; 
and the function of the commission ia to consider thèse facts, and glve 
them thelr proper welght. If the commission, Instead of withholding judg- 
ment In such a matter until an Issue shall be made and the facts fouud, 
Itself fixes a rate, that rate is prejudged by the commission to be reasonable. 
We prefer to adopt the view expressed by the late Justice Jackson, when 
circuit Judge, In the case of Interstate Commerce Commission v. Baltimore 
& O. R. Co., 43 Fed. 37, and whose judgment was affirmed by thla court (145 
U. S. 2C3, 12 Sup. et. 844): 'Subject to the two leading prohibitions that thelr 
charges shall not be unjust or unreasonable, and that they shall not unjustly 
discriminate, so as to give undue préférence or disadvantage to f)ersous or 
traffic slmilarly clrcumstanced, the act to regulate commerce leaves eommon 
carriers as they were at the eommon law, — free to malîe spécial contracta 
looklng to the Increase of thelr business, to classify their traffic, to adjust and 
apportion thelr rates so as to meet the necessities of commerce, and generally 
to manage thelr Important interests upon the same principles whlch are 
regarded as sound, and adopted in other trades and pursuits.' " 

Thèse views of the suprême court decisively show that the inter- 
state commerce commission is not clothed with the power to lix 
rates which it undertook to exercise in this case. The pétition of 
the interstate commerce commission must be dismissed. Let a de- 
cree to that efEect be drawn. 



FRBNCH et al. v. AL1ER & JULIAN CO. et al. 

(Circuit Court, S. D. Ohlo, W. D. June 1, 1896.) 

No. 4,895. 

Tkadb-Mabk — Prbltminaut Injunction. 

A preliminary injuuction upon a trade-mark whlch bas not been estab- 
lished by adjudication will not be granted, where defendant's affidavits 
indicate a prlor use, though it be doubtful whether the same was not 
abandoned. 

This was a bill in equity by French, Shriner & Urner against the 
Alter & Julian Company and others for alleged infringement of a 
trade-mark. Complainants moved for a preliminary injunction. 

Fish, Eichardson & Storrow and Joseph Willby, for complainants. 
Wood & Boyd, for respondents. 

SAGE, District Judge. The motion for a temporary injunction Is 
overruled, for the reason that affidavits flled on behalf of défendants 
indicate prior use of the trade-mark claimed by complainants, 
Whether such prior use is established, and, if so, whether it was lim- 
ited and has been abandoned, is in dispute, and need not now be de- 
termined. It is suiïicient to say that, the complainants' title to the 
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trade-mark not having been established by adjudication, and being 
now called in question, tlie doubt is enougli to authorize tbe court, 
in its discrétion, to refuse a temporary injunction, and leave the ques- 
tion for détermination upon tlie final hearing. 



AMERICAN GRAPHOPHONE CO. v. AMET." 
(Circuit Court, N. D. Illinois. April 6, 1896.) 

1. Patents for Inventions — Patbntaeility — Combination— Graphophone. 

Letters patent, No. 341,214, issued to Bell & Taintor, May 4, 188(5, for an 
Improvement in recording and reproducing speech and other sounds, con- 
eisting of the combination with a grooved tablet, or other body, having 
a Sound record formed therein, of a reproducer having a rubbing style 
loosely mounted so that it is free to move latcrally, and thu3 adjust Itself 
to the groove, are not void for want of invention. 
8. Samb — Infrikgbmbnt. 

Such patent is Infringed by a device in the essential characteristic of a 
loose joint, so as to enable the style to foUow the groove of the record, 
and only used in connection with a sound record made by the patentée, 
since in the practical use of such device one of the éléments of said pat- 
ented combination Is actually and necessarily employed. 
8. Samb — Aiîandosment — Sale of Part ov Combination. 

The sale of such sound records by the patentée. In the open marliet, 
apart from the rest of the machine, does not release that élément of the 
patented combination from the monopoly of the patent. 

In Equity. 

Suit for injunction by tlie American Graphophone Company 
against Edward H. Amet. 

Poole & Brown and Pollok & Mauro, for complainant. 
Munday, Evarts & Adcock, for défendant. 

GEOSSCUP, District Judge. The bill is to restrain the infringe- 
ment of letters patent No. 341,214, issued to Bell & Taintor, May 4, 
1886, and also letters patent No. 341,288, issued to S. Taintor, of the 
same date. The first patent is for an improvement in recording and 
reproducing speech and other sounds; and the second, for an im- 
provement in appaxatus for recording and reproducing sounds, or 
sonorous vibrations. The défendant contests the validity of com- 
plainant's patents, and dénies infringement. 

Bell & Taintor lay no claim to having conceived the idea of a mech- 
anism whereby speech or sound could be recorded and reproduced. 
Much thought and expérimentation, before their patents were com- 
pleted, were expended upon the gênerai conception of such an instru- 
ment. But the fact remains that, prior to their graphophone, the 
conception of a phonograph had never been mechanically worked out 
to the extent of practical perfection. The graphophone, indeed, 
seems to hâve taken the place of ail previous mechanisms, and to hâve 
advanced by a very large space, the art of recording and reproducing 
speech and sounds. Ail graphophones, or phonographs, are based 
upon the natural law that speech or sound impart to the surrounding 
air vibrations of a form and character exceptional to the peculiar 

i Pétition for rehearlng pending. 
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speech and sound. Such. air vibrations, pressing upon a diaphragm, 
set it into vibrations, either bodily or molecularly, coi-responding to 
tàe air vibrations. Tlie same form of air vibrations will always pro- 
duce tlie same form of diapliragm vibrations. Conversely, the same 
form of diaphragm vibrations will reproduce the same form of air 
vibrations. The form of diaphragm vibrations, therefore, wliich, 
through the médium of the air vibrations, are the resuit of a particu- 
lar speech or sound, will themselves, when the opération is in- 
verted, reproduce like speech and sound. It was not difflcult, at the 
time of complainant's patent, to couvert air vibrations into their 
corresponding diaphragm vibrations, or diaphragm vibrations 
into their corresponding air vibrations. That was practically the 
téléphone. The problem presented was to deposit in some sub- 
stance thèse diaphragm vibrations, where, at will, they might be 
taken up and imparted to another diaphragm, which would trans- 
form them into air vibrations. The chief mechanical problem be- 
fore the inventors was the making of a suitable and practical sub- 
stance of deposit or record. The complainants accomplished this 
by providing, as a substance for the record, a compound of beeswax 
and paraflSne, slightly cohesive and amorphous. Upon this was 
traced, by means of a cutting stj'le, connected with the sound-receiv- 
ing diaphragm, and vibrated by it, grooves whose vertical undula- 
tions corresponded with the -vibrations imparted. The style, cut- 
ting thèse grooves, removed ail the material necessary to be dis- 
placed, and thus left the surface and density of the substance as it 
was before, except for the grooves. Thèse grooves were eut with 
sloping walls, into which another style, corresponding with the first, 
would easily fit. This second style, resting upon thèse grooves by 
gravity, and being of the proper weight, doubtless ascertained by 
expérimentation, and being moved along the grooves by mefihanism 
provided for that purpose, imparted to a second diaphragm the vi- 
brations incident to the élévations and dépressions of the bottom of 
the groove. The effect of the whole is to give to the second dia- 
phragm a séries of vibrations so nearly like those of the first that 
the air waves thereby set in motion will correspond very nearly to 
the air waves which, in the flrst instance, set the producing dia- 
phragm in motion. In the view I take of the case, it is unnecessary 
to go in détail into the other and subsidiary features of the mechan- 
ism, which were calculated simply to make it more effective. Claim 
22 is as follows: 

"The combination, with a grooved tablet, or other body, having a sound 
record formed therein, of a reproducer having a rubbing style loosely mounted, 
so that it is free to move laterally, and thus adjust Itself to the groove, sub- 
stantially as described." 

And claim 24 is as follows: 

"The combination, with a sound record formed in a wax, or a wax-lilie 
material, of a reproducer having a rubbing style for receiving sonorous vibra- 
tions from sald record, substantially as described." 

It will be seen that, in order to follow the gropA'e accurately, the 
reproducer must be loosely mounted, and this is accomplished by 
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tlie universal joint described in the patent. Mucli stress was laid 
bj- counsel for complainants upon the patentability of the adapta- 
tion of this universal joint to the purpose of a graphophone. If the 
validity of the patent depended upon this contention, I would be 
disposed to hold against it, for I can see notliing novel about the 
joint, except its new use; and such adaptation to neAV use is not, in 
my judgment, patentable invention. But while this élément, sep- 
arately considered, is not invention, the combination whicli embraies 
it, in my judgment, is. Such combination is the mechanical means 
whereby the art of recording and reprodueing speech and sounds is 
flrst made practically effective. To deny to it the dignity and qual- 
ity of invention would be to deny the patentability of every first 
great mechanical success. The substance upon whicli the record is 
eut, and the reproducer thus loosely mounted, by which it is enabled 
to follow the undulatious of the groove, together constitute an ef- 
fective portion of the mechanism. Either, without the other, would 
be useless for the purpose of a graphophone or phonograph. To- 
gether they bring about a successlul resuit. They therefore consti- 
tute a patentable combination. The defendant's device, in the es- 
sential characteristic of a loose joint, so as to enable the style to 
follow the groove of the record, is like the complainant's reproducer. 
It is intended to perform the function of imparting to a diaphragm 
the vibrations conséquent upon the undulations in this groove. 
Without the complainant's record the defendant's device would be 
useless. It is never used except in connection with complainant's 
record. In the practical use, therefore, of defendant's device, one 
of the éléments of complainant's combination is actually and neces- 
sarily employed. 

It appears, however, that thèse records are sold by the complain- 
ant on the open market, and it is contended that such sale releases 
this élément of the combination from the monopoly of the patent. 
I do not concur in this view. To make the graphophone more wide- 
ly useful, the complainants make many records, embodying music, 
speech, and other sounds, and distribute thèse, by sale, to the users 
of the phone. But the record thus distributed remains an intégral 
part of the combined mechanism. It is not a product of the ma- 
chine, but still a part of it. It is not unusual, in many mechanisnivS, 
that some éléments of their combination must be more frequently 
renewed than others. The sale of such parts, segregated from the 
machine, is only the replenishing of the combination by a substitu- 
tion of a new élément for the one worn ont. Such action does not 
break the patentability of the combination. So, in this combination, 
substitution by sale of one or many records for another, though not 
due to the same necessity, ought to receive the same considération. 
The keys of a piano may be replaced without releasing the combina- 
tion of which the keys are an élément from the monopoly of a pat- 
ent. I can see no reason why the record of a graphophone may 
not, though for a différent purpose, be likewise replaced without 
breaking the validity of the combination. Inasmuch, therefore, as 
defendant's device is only to be used in connection with one of the 
éléments of complainant's patentable combination, I am of the opin- 
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ion that it infringes such combination as is expressed in claîms 22 
and 2i, already quoted. A decree will tlieref ore be entered for an 
injunction and accounting. 

For decree, see 74 Fed 1008. 



JfiXOELSIOR ELEVATOR GUARD & HATCH COVER CO. ▼. FOOTE et al. 

(Circuit Court, S. D. New York. Aprll 24, 1896.) 

Patents— Invention— Adaptation of Existing Devices— Hoistwat Covers. 
ïhe Fraser patent, No. 278,528, for means for closing and controUing 
hoistway covers, consistlng of a combination of a number ot doors, a 
cord or chain, a number of catches, and a connection between the catch 
of one door and an adjacent door, so that the closing of the latter will 
release the former, and admit of its closing, held void, as disclosing only 
mechanical skill in modifying and adapting pre-existing devices; and, even 
If patentable, held not infringed. 

Lawyer & Edwards, for complainant. 
S. 0. Edmonds, for défendants. 

TOWNSEND, District Judge. The complainant herein allèges In- 
fringement of the flrst daim of its patent, ]S^o. 278,528, for means for 
closing and controlling hoistway covers, granted to Daniel Fraser 
May 29, 1883, which claim is as f ollows : 

"(1) The combination, wlth a number of hinged doors and a cord or chain 
for opening and closing them, of a number of catches for engaging wlth the 
doors when opened, and servlng to hold them open Independently of the cord 
or ohain, and a connection between the catch of one door and an adjacent 
door, so that the closing of the last-mentioned door will effect the release of 
the other door from its catch, and admit of its closing, substantially as speci- 
ûed." 

The chief défenses are lack of patentable novelty and déniai of in- 
fringement. The patented improvement relates to devices for auto- 
matically closing elevator doors, hinged on one side of the elevator 
shaft, and opened and closed by cords or chains operated with pul- 
leys, and having catches to engage said doors when opened. The 
prior art, as illustrated in patent No. 84,387, granted February 24, 
1868, and reissued April 29, 1873, to James D. Sinclair, showed every 
élément of the claim in suit except the fourth, said "connection 
between the catch of one door and an adjacent door." 

The président of the complainant company admits that, long prior 
to the alleged invention of Fraser, he sold an apparatus in which 
each catch was operated by hand by means of a separate rope. What 
Fraser did was to substitute for the opération of said catches by hand 
their automatic opération by means of a rope connection between 
each door and the next succeedlng catch, so that, as the flrst door 
closed, said rope caused the succeeding catch to disengage from its 
door, and to permit it to descend. In this way a successive auto- 
n^atic closing was accomplished. Patent No. 261,286, granted July 
18, 1882, to Samuel W. Willard, showed, in a somewhat unwieldy 
contrivance, the idea of so Connecting such hatchway doors that the 
opération of opening one of the doors caused another door on an- 
other floor to be automatically opened. Other devices in this art 
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show doors so operated that the closing of one necessarily caused the 
closing of another. Ail of thèse autoKiatic deTices, however, differed 
in construction from the apparatus herein claimed, aud thej' are 
only relevant to show that neither the idea of automatic opération 
of one door by means of the opération of the other door, nor of an 
arrangement whereby it might be ascertained that ail the doors were 
certainly closed was new with the patentée herein; but he was the 
first to so adapt the later Sinclair hand device that it would oper- 
ate automatically. 

Did this in volve invention? In constructing this apparatus, the 
patentée found in this art elevator doors so connected that the opéra- 
tion of one caused the opération of the other. In the gênerai fleld of 
practical arts, he found the application of similar connections to 
such a variety of constructions that it may be said to be coinmon to 
the whole field of practical arts. The court will take judicial notice 
that the gâtes at the entrance to parks or ranches in the West are 
opened by a wheel striking a lever or rod connected with such gâtes. 
The individual who presses the button of a kodak or puts a nickel in 
the slot thus sets in motion the opération which takes a picture or 
plays a tune. The burglar raising a window thus starts the ordinary 
burglar alarm. Finally, in the conventional hôtel lavatories the 
opening of the door or pressure upon the seat automatically sets in 
motion certain opening and closing oi>eration8 hitherto performed by 
hand in a manner strikingly analogous to the device herein claimed. 

In Aron v. Railway Co., 49 O. G. 1.3f)5, 26 Fed. 314, where the pat- 
ent in suit covered a connection for operating two gâtes simultane- 
ously, which had hitherto been operated separately, Judge Wallace, 
considering a similar question, and reterring to the devices of the 
prier art, says: 

"The patentée is entitled to the merlt of beins the first to conceive of the 
convenience and utility of a gâte opening and closing mechanism which could 
be operated efficiently by an attendant in the new situation. His right to a 
patent, however, must rest upon the novelty of the means he contrives to carry 
his idea into practical application. It rarely happens that old instrumentali- 
ties are so perfectly adapted for a use for which they were not originally in- 
tended as not to require any altération or modification. If thèse changes in- 
volve only the exercise of ordinary mechanical skill, they do not sanction the 
patent; and, in most of the adjudged cases, where it has been held that the 
application of old devices to a new use was not patentable, there were changes 
of form, proportion, or organization of this character which were necessary 
to accommodate them to the new occasion. The présent case falls within this 
category." 

The court of appeals for this circuit, in Mayor, etc., of City of New 
York V. American Cable Ey. Co., 17 C. C. A. 467, 70 Fed. 853, takes a 
similar view in regard to such a connection of two hitherto discon- 
nected pulleys on the cable railway that they could be simultane- 
ously operated. I conclude, therefore, that the claimed modifica- 
tion of existing devices required merely the skill of the mechanic 
and did not involve the exercise of the inventive faculty. In any 
event, the attachment to a door, and positive connection between it 
and a succeeding latch, described, ilhistrated, and claimed in said pat- 
ent, is not infringed by défendants' modiflcation of the spring and 
catch of the earlier Sinclair patent, which opérâtes by means of a 
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wire Connecting the ann of a spring-pressed lever with the neit Buo 
ceeding catch, but which is not attached to th.e door. 
Let the bill be dismissed- 



GOULD COUPLER 00. v. TROJAN CAR-COUPLER CO. 
(Circuit Court of Appeals, Second Circuit May 27, 1896.) 

1. Patents— "Automatic" Action. 

The Word "automatically" cannot be properly applied to deacribe a 
method of throwing out the books of a car coupler by means of a rod Con- 
necting therewith and running to the side of the car, and there turned by 
the application of physlcal force by a brakeman. 

2. Samb— Inpringemkkt— Car Couplers. 

The Browning patent, No. 254,106, for an Improvement In car couplera 
of the Janney type, whlch provides a means for automatically openlng 
and holding open the coupler, analyzed and çonstrued, and held not in- 
fringed by the Trojan coupler. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New Yorlj. 

This 18 an appeal from an order for Injunctlon pendente lite made by the 
circuit court, Northern district of New York, in a suit brought for alleged 
Infringement of United States patent No. 254,106, granted February 28, 1882, 
to Clinton Browning, and now owned by complainant. This patent was sus- 
tained by the same court in a litlgatlon between the présent complainant 
and Pratt & Letchworth; the coupler manufactured by the last-named firm, 
and known as the "Pooley Coupler," being held to be an infringement of the 
Browning patent. An elaborate opinion was flled in the Pratt Case (70 Fed. 
622), but we flnd noue in the record of the case now on appeal. Such record 
contains ail the testimony taken In the Pratt Case, and much additional évi- 
dence presented in affidavits. 

Fredk. P. Fish and Edmund Wetmore, for complainant. 
Edwin II. Brown and Fred. H. Betts, for défendant. 

Before WALLACE, LACOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts). The défend- 
ant contends that the patent in suit is anticipated, that it lacks 
utility, and that it présents no patentable novelty. In support of 
this contention there hâve been introduced many prior patents, and 
much évidence, expert and other. It will not be necessary to 
enter into any extended examination of this branch of the case. The 
single claim of the patent reads as follows: 

"In a car coupling, composed of a blf urcated head and rotary Interlocklng 
hook, the comblnation, with said rotary hook, by means substantlally such aa 
descrlbed, for automatically openlng and retaining said hook In proper posi- 
tion for coupling." 

Of this daim the circuit court In the Pratt Case (70 Fed. 622) says: 

"The clalm covers both the feature of openlng the hook and holding it open 
In a position for coupling. Of this there is no doubt. AU of the expei-ts agrée 
upon this proposition. The complainant's expert says, and says correetly, 
that a coupler which has means for accomplishing but one of thèse resuit* 

does not iiifriatve. 
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No one upon tliis appeal disputes the accuracy of tliis conclusion, 
and in conséquence the question of infringement is much simplified. 
It will be unnecessary to détermine to wliat extent tlie devices of 
défendant operate automatically to retain tlie opened hooli in 
proper position for coupling, because, unless it can be sliown tliat 
defendant's device automatically opens such hook, no infringement 
is shown. As indicated in the claim, complainant's coupler belongs 
to the gênerai class of couplings which are composed of a bifurcated 
head and rotary interlocking hook. Defendant's belongs to the 
same class, the prototype of which is the Janney coupler. This 
Janney coupler is thus described by one of the experts: 

"It consists generally of two drawheads (one on each car), each of which bas 
a forked arm, to which is pivoted the knuclïle or corner of an L-shaped hook, 
capable of swinging to one position to locli with the hook of the opposing 
drawhead, and held in that position by a locking block or detent, and also 
capable of swinging to another position vvhen tlie detent is witlidrawn or 
turned to one side, so as to uncouple from the hook of the opposing drawhead." 

Apparently ail the couplers of this class, certainly the Janney, 
the Pooley, the Browning, and the ïrojan, are automatic couplers; 
that is, after the parts hâve been put in proper position, they will, 
unless accidentally disarranged, complète the act of coupling as the 
cars corne in contact, without further intervention of the trainman. 
in the old form of link and pin coupling the trainman had to guide 
the link into its proper recess in the drawhead, and w-hen it had 
entered he locked it by inserting the pin. With automatic couplers 
of this Janney class, as the cars come together each stationary 
forked arm strikes the rotary L-sliaped hook or "knuckle," causing it 
to revolve so as to hook into the opposing "knuckle," and as soon 
as engagement is complète the locks or detents, which prevent the 
rotary hooks or lînuckles from swinging back, drop into place. The 
bond of union, therefore, between the two cars is the interlocked 
knuckles held in place by the detents, and, barring accidents, it will 
hold the cars together as long as the detents remain in place. The 
ûrst step towards uncoupling the cars is necessarily the lifting of 
this detent from the position in which it holds the knuckles against 
rotation. When this is done the coupling is unlocked. In the 
original Janney coupler, after it is unlocked by lifting the detent, 
the remaining parts remain in the position in which they were until 
some further exercise of the human will, applied directly or indi- 
rectly by some further exertion of human power, causes them to move. 
If, after the detents are unlocked, the two cars are drawn apart, the 
rotary knuckles will swing, each the other, into an open position, 
thus severing the bond of union between the cars and completing 
the uncoupling. Or, the detents being unlocked, the trainman may 
take hold of the rotary knuckles with liis hands, and pull them open ; 
or again, he may reach them with a long-handled rod with a poker- 
shaped hook on the end, and pull them open. No one prétends that 
such opération would be an "automatically opening" of the hooks. 
In the Trojan coupling a rod is permanently fastened to the end of 
the car running from the recess back of the hook to the side of the 
car. It is provided with a flnger near the end in the recess, and 
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when tlie rod is pushed inwards the flnger presses against the inner 
end of the knuckle, and, if the detent is not in place, causes the 
knuckle to swing open. It is difflcult to see upon what theory it can 
be contended that there is an exhibition of automatic action when a 
man of his own volition pushes a door open with a rod, and no exhi- 
bition of automatic action when the same man of his own volition 
pulls the door open with a hook. It is no doubt true that the same 
rod operatess the detent. The rod is bent at right angles to itself 
at the side of the car, thus forming a handle by which it can be re- 
Tolved. When it is thus revolved it raises the detent; but the rais- 
ing of the detent does not set in motion any of the remaining 
mechanisni. If the operator goes away after revolving the rod, 
defendant's mechanism does not open the hook at ail. If the hook 
be opened by defendant's mechanism, it is only because of a separate 
act of volition on the part of the operator, put into action by a new 
and independent application of his physical strength to the rod, 
moving it in a new and diiïerent direction. 

If the Word "automatically" in the claim is to be given its ordi- 
nary and gênerai meaning as used in common speech, defendant's 
device does not infringe. It is contended, however, that it is used 
in the patent with some new and peculiar meaning. It will be dé- 
sirable, therefore, to consider the spécification of the patent more 
in détail, and to look somewhat into the prior state of the art, in 
order to see if there is any justification for the contention that 
the Word "automatically" is to be construed so broadly as to cover 
a device for opening the rotary hook, which is so emphatically un- 
automatic as is the defendant's. Much weight was given on the 
argument to the circumstance that Browning, the patentée, was 
not represented hj soliciter before the patent oflBce, and that he 
drew his own spécification and original claims. The single claim 
finally allowed was phrased by the patent office, but the word "au- 
tomatically" which it contains was Browning's own suggestion. 
It was prominently présent in every form of claim which he sub- 
mitted. The reason why he used it, and the meaning he under- 
stood it to convey, seem to be reasonably apparent upon reading 
his spécification, which was not amended in the patent office. It 
is difficult to see why the circumstance that Browning had no so- 
licitor should lead to any peculiarly libéral construction of his 
patent, in view of the fact that the description of his invention 
is singularly clear, complète, intelligible, and unambiguous; an 
agreeable contrast to many which come before this court where the 
inventer bas been represented by solicitor. The material parts of 
this spécification are as follows: 

"My invention relates to improvements in car couplings in which a rotatins 
hook is hinged to a drawhead, and the coupling is effected by the hook rota- 
ting inwardly, of which the Janney coiipling is a représentative, patentcrt 
Pebruary 25, 1879, No. 212,703, the drawings of which I bave copied and iisod 
in illustrating my Invention. The objects of my improvements are to rotate 
the rotary hook automatically to the desired position for the purpose of efEeot- 
ing the coupling; second, to automatically retain the rotary hook in propci- 
position until required to rotate in the act of coupling. In the Janney coup- 
ling the rotary hook, when not in use [i. e. when not eoupled with auother car 
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and locked in place], having no retaining device by wliich It can be held in a 
certain position, is left free to rotate to any uncertain point by tlie jarrinp 
of the cars or by any object with which it may come in contact otherwise 
than by tlie coupling process. The object of my invention is, furtlier, to over- 
come this very troublesome defect, and to hold the rotary hooli in a certain 
position, so that the coupling of cars can be accomplished with greater 
facility and less danger of breal^age, which is often occasioned by both hooks 
being closed, or partially so, when the cars are brought together; also with 
less liability to bodily accidents than when tlie couplings are manipulated 
by hand. I attain thèse objecta by the two foUowing devices, illustratcd in 
the accompanying drawings, which I shall proceed to descrlbe in détail." 

The detailed description sliows drawheads of the Janney type, 
each with a rotary hook. The rotary hook is loclied by a pawl, 
the pawl being operated by a lever connected to and operated by 
another lever projecting through and above the platform of the 
car. Upon the outer circle of the knuckle of the rotary hook 
there is arranged an elastic strap and a spiral spring, having sufQ- 
cient tension to rotate the hook from its closed position to the open 
position, and to retain the same in the last-named position as the 
proper one for admitting the opposing hook and successfully coup- 
ling cars. The second device shows a lower knuckle, having a 
spiral incline and a rotary hook having a corresponding incline. 
"Thèse inclines move upon each other in the act of rotating. The 
rotary hook moves upon the incline in the act of closing until it 
reaches nearly the highest point of the incline. Upon being re- 
leased by the pawl, it rotâtes outwardly, dropping to (the lowest) 
point of the incline, and (the open) position ; this outward rotation 
being accomplished by its own gravity, consequently occupying 
the lower position until force is applied to change it, thus avoid- 
ing the dangers and delay of placing the rotary hook in position by 
hand." It is évident that each of the mechanisms described by 
Browning, whether it contained the spring or the incline, became 
operative as soon as the detent was unlocked, without any fur- 
ther act of the trainman, and each remained operative, by reason 
of its own motive force, so long as the detent remained unlocked. 
Browning did not confine himself to the spring or to the incline as 
the source of this motion, for he concludes the spécification with 
this clause: 

"I do not claim any particular device for accomplishing the rotation and re- 
taining of the rotary hook, C, or its équivalent, as the same can be accom- 
plished in varions ways." 

It is urged on behalf of Browning that his improvement was 
most meritorious, because it tended to save trainmen from the 
risk of losing life or limb. It is contended by the défendant 
that in practice it does not operate eflQeiently in the way the spéci- 
fication indicates, that the spring or elastic strap is liable to frac- 
ture or distortion, and that the inclines become clogged with rust. 
Conceding, however, that it does ail which the spécification calls 
for, and that to the extent of its expected capabilities it does op- 
erate to save trainmen from some of the risks to which they were 
before exposed, that is no reason why it should be construed to 
cover any other opération than that which was evidently in the in- 
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ventor's mind, and which he plainly expressed in his speciflcation. 
When two cars are coupled together, and it becomes necessary to 
uncouple, the ârst step is the unlocking of the rotary hook. This 
is done by raising the detent, and, before Browning, devices were 
sliown whereby the detent was raised by operating a rod which ran 
horizontally to tlie side of the car. Before Browning, it was nec- 
essary for the trainman to be personally présent in order to raise 
the detent, and that necessity still exista. Before Browning, the 
trainman could raise the detent without placing either his body 
or his arm between the deadwoods of the coupled cars, and the 
same condition of opération still remains. Before Browning, when 
the cars had been thus unlocked, it was not necessary for the 
trainman to step between the cars, and pull the rotary hooks open 
with his hands; the separating movement of the cars would do 
that. There was no call for any new device in order to make it 
a safe opération to uncouple cars; safe, at least, against any risks 
conséquent upon intei*posing any part of the person between the 
deadwoods. When the cars drew apart, they opened the rotary 
hook (or hooks, if both were unlocked) into such a position that if, 
while still in such position, the cars were brought together again, 
they would automatically couple. The difficulty and the danger 
was connected, not with the uncoupling, but with the coupling. 
The "very troublesome defect," as Browning calls it, was this: 
That the open position in which a rotary coupling hook was placed 
by the séparation of the cars which drew its head over the en- 
gaging hook, thus swinging one or both open, could not be main- 
tained. The rotary hook was "left free to rotate to any uncer- 
tain point by the jarring of the cars, or by any object with which 
it may come in contact otherwise than by the coupling process." 
When a car, therefore, equipped with the original Janney coupler, 
had been uncoupled, and subsequently was approaching or being 
approached by another car, it was necessary for the trainman to 
look at it, and see if the rotary hook was still open. If it were 
not, which would frequently be the case, it would then be neces- 
sary for him to pull it ont either with his hands or with a hand 
hook, and this was the opération the risk of which Browning sought 
to avoid. The means he devised and described were such as op- 
erated wholly irrespective of the trainman. Whenever a jar or 
an accidentai contact threw the rotary hook inwards from the open 
position in which it was left at the last uncoupling, then either 
the stored-up power of the spring or the force of gravity operating 
on the inclines, without the intervention of the trainman, without 
his volition, without even his knowledge, began at once to work 
of its own motion to restore the hook to its proper position. 
Should the device work in practice as it does in theory, there 
would be no necessity for the trainman to be présent immediately 
before coupling; automatic mechanism would at ail times insure 
the hook being thrown into and retained in its open position. 
Once let the detent be lifted, and this stored-up power becomes 
continuously operative, not only without any further intelligent 
action on the part of tlie trainman, but even against his will, so to 



A. B. DICK CO. V. WICHELMAN. 799 

speak, for when he bas once unlocked the detent there Is nothing 
in the mechanism wliich he can avail of to stay the instant and 
continuous action of this self-acting force. This is the précise 
device which Browning has described in clear, intelligent, and un- 
mistakable language in his spécification, and it would be difiQcult 
to flnd in the English language a phrase which more aptly, ac- 
curately, and comprehensively describes it than that used in the 
claim, "automatically opening ♦ * ♦ said hook." This feat- 
ure is absent from the Trojan coupler. When the trainman has 
unlocked the detent, he has not thereby released and set in mo- 
tion any independent mechanism. If he then départs, the hook 
is free to rotate as the cars come apart, but no act of his throws 
it open. If he pushes the rod, forcing the flnger against the 
knuckle and thus throwing the hook open, that is no part of the 
unlocking, no necessary séquence of it; it is a new act of the hu- 
man will; an additional motion imparted by direct and positive 
action of the human muscles applying new force in a new direc- 
tion. Moreover, with the Trojan coupler, when the jarring of the 
cars or accidentai and undesired contact has thrown the rotary 
hook inward out of the proper position for coupling, there is no au- 
tomatic power in the mechanism which will restore it to place. 
The trainman, as of old, with the original Janney, has to look and 
see if the hook of an approaching car is in proper position. If it 
be not, there is no mechanism which will take his place, will ap- 
preciate the situation and do what is required; his intelligence is 
necessary to discover the defect; his volition is necessary to un- 
dertake its remedy, and his strength is required to restore the 
hook to its proper position. Ile does not, it is true, apply his 
strength by pulling the knuckle open with a poker hook which he 
carnes in his hand, but he does apply it by a push upon the rod 
permanently afflxed to the car, and which engages by its finger 
with the inner side of the knuckle, but this certainly is not an "au- 
tomatic opening," within any ordinary meaning of that phrase, and, 
as it seems to us, not within any unusual meaning which the state 
of the art or the language of spécification will warrant reading 
into the claim. 

The order of the circuit court is reversed, with costs of this ap- 
peaL 



A. B. DICK CO. V. WICHELMAN. 
(Circuit Court, S. D. New York. April 9, 1895.) 

1. COTJKTS — COMTTT IN PaTBNT CaSES. 

The faet that a decree sustainlng a patent, after an exhaustive exam- 
Ination, has been set aside as collusive, because at the time of the hearing 
there was no controversy existing between the parties, does not destroy 
or much weaken the force of the reasonlng by which the décision was 
reached, but may make further examina tlon proper, in a suit on the patent 
In another circuit. 

2. Patents— Invention — New Use. 

The waxing of a particular kind of porous paper, to prépare it to be 
tormeà into blanks for stencils, by expressing the wax on the Unes of tha 
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types, is a new use, so remote from tliat of waxing the same kind of 
paper for waterproof or alrtight purposes, that its discovery miglit con- 
stltute patentable invention. 
3. Same — Stencil Sheets. 

The Broderick patent. No. 377,706, for a "prepared sheet for stencils," 
wliieli covers a paper having uulform direct pores tbrough it, of a proper 
density for the passage of ink (preferably Yosliino paper), waxed to such 
density tliat, when pressed upon types, tlie latter will clear tlie spaces 
impressed for the passage of ink to tlie surface to be printed npon, held 
valid, as showing patentable invention. A. B. Dick Co. v. Fuerth, 57 Fed. 
834, followed. 

This was a suit in equity by the A. B. Dick Company against 
Frederick A. Wichelman for alleged infringement of a patent for 
stencil sheets. 

D. H. Driscoll, for plaintiff. 
Frederick A. Wichehnan, pro se. 

WHEELER, District Judge. This suit is brought upon patent 
No. 377,706, dated Pebruary 7, 1888, and granted to John Broderick 
for a "prepared sheet for stencils." The spécification states that 
the invention consists of "a transmitting printing sheet of a thin 
material, coated or lilled with a substance impervious to ink, 
which shieet is so porous that, in the removal of the filling or coat- 
ing at any point, tlie sheet becomes open to the transmission of 
ink thereat, so that, by removing tlie fllling or coating in the form 
or shape of any letter, figure, design, etc., the sheet becomes open to 
the transmission of ink in the form of such letter, figure, design, 
etc."; that, in practice, "a thin, porous sheet of material impreg- 
nated or coated with a gummy or waxy substance, or other mate- 
rial impervious to ink, said sheet being of such porosity, and said 
gummy or waxy substance or other filling of such consistency, that 
when the impregnated or coated sheet is Blaced upon a suitable 
support or bearing surface, and impressed upon with a writing or 
printing instrument, of whatever character, the gummy or waxy 
substance or other material will, under the pressure thereof, be 
displaced at the points or Unes of impression, so as in ail cases to 
leave them open to the passage of ink through the pores of the 
sheet"; that it is prepared by préférence "from a sheet of thin, 
highly porous paper by immersing the same in a bath of melted 
gummy or waxy substance, such as paraffine, of about 120° Fahren- 
heit fusion point, or by any other suitable method of waxing paper 
now known in the arts"; and that stencils had theretofore "been 
made by piercing a sheet of paper with numerous small holes, 
through which ink is then transmitted, also by abrading a sheet of 
waxed or varnished paper, and thereby disturbing, tearing, and 
lacerating the fibers or substance of the paper to such an extent 
that ink will be readily transmitted therethrough at the lacerated 
or disturbed portions, the paper being itself of such a character 
that ink will not be readily transmitted when the sheet is in its 
normal condition, and also that sheets of paper close in texture 
and highly sized, such as bank post, hâve been coated with a suit- 
able varnish, and subsequently subjected to the action of chemicals 
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whlci. open it to tlie transmission of inli at the points or lines of 
printing." 
Tlie claims are for: 

"(1) A transmitting printing sheet, conslstins of a thin, porons sheet, through 
■which ink Is rcadily transmitted, such as Japanese dental paper or yosliino, 
filled or coated with a substance Impervlous to ink, as paraffine, substantlally 
as described. 

"(2) A transmitting printing sheet, consisting of a tbln, porous sheet, through 
■which inlc is readily transmitted, snch as Japanese dental paper or yoshino, 
filled or coated with a substance impervious to ink, as parafîine, and having 
this fiUing or coating removed at the points or lines of printing, substantlally 
as described, for the purpose specified. 

"(3) A prepared sheet for stencils, consisting of a sheet of Japanese dental 
paper or yoshiuo, coated with a substance imperrlous to Ink, substantlally as 
ûescrlbed." 

The défenses relied upon are tlie prier uses stated in the spécifica- 
tion, and that of the défendant himself. 

The patent was before the United States circuit court for the 
District of New Jersey, and was sustained by Green, J., upon a 
very thorough examination and exhaustive opinion. A. B. Dick 
Co. V. Fuerth, 57 Fed. 834. Mère référence to that case would be 
sufBcient hère, but the decree was vacated as collusive, for "that, 
at the time when the hearing in the said case was had, there was 
no controversy existing between the said complainant and the de- 
fendant," which is much relied upon to break the force of the dé- 
cision. This does not, however, destroy nor much weaken the 
force of the reasoning by which the décision was reached, but 
may make further examination of the case hère more proper. 

The first and third claims appear to be for the blank sheets of 
waxed paper, described, for making stencils proper from, and the 
second appears to be for the stencils when made. If the inven- 
tion was merely of waxed paper, as the défendant seems to sup- 
pose, his own achievements would anticipate it; or if it was merely 
of stencils made of waxed paper, as he altemately argues, thèse 
statements in the spécification would rebut the novelty. But it 
appears to be of paper having unifonn direct pores through it 
of a proper size for the passage of fluids, and waxed to such density 
that types will so clear the spaces impressed as to make way there 
for the passage of ink to the surface to be printed upon, producing 
a much improved, if not absolutely new, resuit. The paper was 
not new, nor the waxing, but the waxing for such purpose might, 
for aught that is in the patent, be entirely new. This patent is 
somewhat like that of Cummings, for vulcanized plates of teeth, 
in Smith v. Vulcanite Co., 93 U. S. 486. There, as was said by 
the court: "The teeth, the wax, the plaster, the moulds, the soft 
rubber, and the hard rubber were none of them new." And "the 
steps in the process were not ail new." Still the argument that 
the patentée had merely put old things to new uses was overruled, 
and the patent was upheld. 

The évidence of the défendant shows clearly enough that he had, 
before this invention, waxed most kinds of paper with paraffine for 
various purposes, and probabîy that he had so waxed this kind of 
v.74F,no.7 — 51 
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paper for some purposes. But it falls short of showing satis- 
factorily and beyond fair doubt that he had actually ever waxed 
this kind of paper, and far short of so showing that he had ever 
made such blanks as thèse for stencils, or had, by waxing and 
shaping, made this liind of paper into form suitable for such sten- 
cils; and, if he had actually so waxed this kind of paper for wa- 
terproof or airtight purposes that it might hâve been formed into 
blanks for stencils, this new use would be remote from and not 
analogous to that, and the discovery of it and adaptation of the 
material to it might constitute patentable invention. Potts & Co. 
V. Creager, 155 U. S. 597, 15 Sup. Ct. 194. This case, as now made 
up and presented, seems to fall within the principles of the décision 
in that. Decree for plaintiff. 



THE CHARLES B. WISBWALL. 

(District Court, N. D. Mew Yorli. June 12, 1896.) 

Monopolies— AcT Jult 3, 1890— Towagb Services. 

One who requests and accepta the services of a tug for towage purposes 
cannot escape paying tlie reasonable value of the services rendered, ou tiie 
ground that the tug owners are members of an association which is illégal 
under the act of July 2, 1890, relating to trusts and monopolies. 

This was a libel in rem by certain tug owners against the steam 
dredge Charles E. Wisewall to recover the value of certain serv- 
ices rendered by their tugs in towing the dredge. On final hearing. 

Joseph A. Lawson and Isaac ISl. Lawson, for libelants. 
W. Frothingham, for claimant. 

COXE, District Judge (orally). The proof shows conclusively 
that during the summer of 1895, the tugs mentioned in the libel, 
rendered services to the claimant's dredge in sums aggregating 
several hundred dollars. The claimant seeks to avoid payment 
for the services thus requested and accepted by him, upon the 
ground that the tug owners were members of an association which 
was illégal and void under the act of July 2, 1890. The courts 
hâve found it very difficult to apply the indeflnite generalities of 
this act to the facts of any given case. Prescott & A. C. R. Co. 
V. Atchison, T. & S. F. E. Co., 73 Fed. 438, and cases cited. As- 
suming, however, in order to avoid argument, that the agreement 
by which the tugs undertook to act in unison was prohibited by 
the act, as being in restraint of trade, my présent impression is 
that this assumption will not aid the claimant. He should not 
be permitted to repudiate his just debts to the individual tugs be- 
cause their association was illégal. Having asked for their serv- 
ices, and having accepted the beneflt thereof, he should pay. Coun- 
sel for the claimant asked for additional time in which to présent 
authorities to establish the proposition that the towage contracta 
were void and in restraint of trade because the agreement by 
which the tugs were associated was void for that reason. The au- 
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thorities furnished fail, in my judgment, to meet the point in ques- 
tion. It is a mistake to confound the two contracta. An agree- 
ment by the tug Mayflower to tow the dredge Wisewall, for a 
reasonable sum, from Albany to Troy, is not void because the 
Mayflower is associated with other tugs to regulate the price of 
towing at Albany. Should the claimant purchase a pair of trou- 
sers at an Albany clothing shop he would ând it diiïicult to aroid 
paying their actual market value because the yendor and other 
tailors of tliat city had combined to keep up priées. So when he 
employs the Albany tugs during an entire season and receives serv- 
ices worth, upon the présent proof, over $900, he should not be 
permitted to disavow his just obligations upon a prétest so illogi- 
cal. The tugs do not ask that the dredge shall pay any more 
than their services are actually worth. If they are worth less 
than |924 demanded in the libel, it is still open for the claimant to 
show it. But it is unnecessary to pursue the subject further. 
Above and beyond every other considération stands the indisputa- 
ble fact that the tugs rendered valuable services to the dredge at 
her request. Thèse debts she should pay. To permit her to es- 
cape would be aiding a scheme of répudiation. The tugs are en- 
titled to a decree. Unless there is a reasonable prospect that 
the claimant can produce testimony reducing the amount proved to 
be due, a référence would seem unnecessary. However, if the 
claimant desires it a référence will be ordered. The libelants 
may amend the libel in the respects heretofore suggested if on re- 
flection they désire to do so. 



DETROIT, G. H. & M. RY. CO. v. INTERSTATE COMMERCE COM- 
MISSION. 

(Circuit Court of Appeals, Sixth Circuit April 14, 1896.) 

No. 252. 

1. Carriers— ISTERSTATE Commerce Law — Transportation and Accessorial 

Services. 

In the provision contained in the flrst section of the interstate commerce 
law, that "ail charges made for any service rendered or to be rendered in 
the transportation of passengers or property as aforesaid or in connection 
therewith, or for receiving, delivering, storage, or handling of such prop- 
erty, shall be reasonable and just, and every unreasonable charge for 
such service is prohibited and declared to be unlawful," the word 
"charges" is used in the technical sensé of segregated items of expense, or 
dues demanded in connection with the "transportation," or with the 
"receiving." etc., the accessorial service described by the latter terms 
(which include cartage) being thus distinguished from the transportation. 
And, althougli thèse terms are not repeated with the same particularity 
in sections 2, 3, and 4, this ségrégation of the two kinds of service is not 
to be overlooked, in their construction. 

2. Same — Discrimination retween Localities — Group Rates — Admissions. 

The fact that a railroad company, in its schedule of freight rates, groups 
together two cities on its Une, some distance apart, and charges the same 
rate for carriage to both, is not to be treated as a conclusive admission 
that the service is performed under substantially similar circumstauees 
and conditions, within the meaning of the interstate commerce law, so 
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as to make It necessarily unlawful to furnish, -without additional charge, 
an additional service at the further city, by cartage from its dépôt to the 
places of business of the consignées. 

3. Same — Long and Bhort Hauls— Pkbliminary Application to Commission. 

The provisions of the fourth section, forbidding a greater charge for a 
longer than for a shorter haul, under "substantially similar circumstanees 
and conditions," and authorizing carriers to apply to the commission for 
leave to charge a less rate for the longer haul, do not make it unlawful, 
in itself, for the carrier to charge such less rate vs^ithout flrst api^lying 
for and obtaining such permission. It may, on the contrary, establish 
such rate in the flrst instance, and when the same is challeuged in the 
courts, or before the commission, may Justify itself by showing a sub- 
stantial dissimilarity of circumstanees and conditions, within the meaniug 
of the act. 

4. Same — AGGiiEOATB Charges — Cartage. 

ïhe prohibition of the fourth section is against a greater compensation 
for the shorter haul, "in the aggregate," which includes, not only the 
"rates" and "tares" (for transportation on the rails proper), but also the 
"charges" (for accessorial services including cartage). And therefore, 
where the "aggregate" is the same for both the shorter and the longer 
haul, the section is not violated, in its very terms, although in the case of 
the longer haul an additional cartage service is furnished, which is not 
furnished in the case of the shorter haul. 

5. Samb-^Equality of Rates— Prksumptioks. 

Where the carrier fixes an equality of compensation, in the aggregate, 
for two places some distance apart, on the same Une, there must be an 
equality in fact as well as in form; but equality in form will be accepted 
as equality in fact, until it Is shown to be colorable by him who chal- 
lenges it. 

6. Same — Dissimilarity dp Conditions and Circumstanoes — Cartage. 

Différences in population and tonnage traflic may constitute a "circum- 
stance" or "condition" of dissimilarity, within the meaning of the statute; 
and it cannot be said that a railroad company may not reasonably, and 
without undue préférence or advautage, or unlawful discrimination, col- 
lect and dellver, at its own expense, goods at one city, and not at another, 
when the difterence in population is 70,(X)0 to 6,000, and in trafflc 1,000,000 
tons to 55,000 tons. 

7. Same — Long-Estahlishbd Customs. 

The long existence, before the enactment of the Interstate commerce 
law, of a custom to collect and deliver freight by cartage, in a particular 
city, and not in others, may be one of the "circumstanees" mentioned in 
the act as éléments entering Into the question of unjust and unfair dis- 
crimination. 

8. Same — Location op Frbight Stations — Compétition. 

Other circumstanees and conditions of great importance may be that, 
having long ago adopted such a plan of accessorial services by furnishing 
cartage, and adapted its terminal facilities tliereto, the carrier's station 
is located a great distance from the traflic center of the city, and to now 
abandon such service, and extend its road and appliances to the tralflc 
centers, would entail enormous expense for rights of way, and for con- 
struction and reconstruction; also, the fact that rival and competing car- 
riers hâve their stations near the traflic centers, so that to abandon the 
cartage service would resuit in the annihilation of the company's busi- 
ness. 

9. Same— Power op "Régulation" — Propbkty Rigiits. 

The power to "regulate" the accessorial service facilities, which is given 
to the commission by the act, must, on a proper construction, be confined 
to the existing state of things in regard to the use of its property by each 
carrier. ïhe power is one of "régulation," merely, and the commission 
and the courts hâve no authority to invade rights of property by onter'ni.w 
the domain of deprivation, construction, and reconstruction of propertics, 
to carry out the proposed régulation. 
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10. Same — PowERs OF Commission — Enforcement op Orders bt Courts. 

An order of the commission, dlrectinfr a rallroad company to wholly dis- 
continue a long-establlslied custom of furnislilng cartage to consignées 
and consignors In a particular clty, Is not a "lawful order," sucli as the 
courts are requlred, by section 16 of tlie act, to enforce, if It will operato 
to deprlve the carrier of Its business at that place. 

11. Same — Compétition of Rivai, Likks — Question of Tact — Presumptions. 

The effect of the compétition of rival Unes in justitylng rates is, in 
every case, a question of fact, which is not to be settled by any pre- 
sumptions, either prima facie or conclusive. Tlie question is to be tried in 
tlie courts, under the same rules as to presumptions, burden of proof, and 
the like, wliether or not tlie carrier lias applied to the commission, in the 
flrst instance, for permission to charge less for a longer than for a shorter 
haul. 
13. Same — Lawfi:t. Discrimination. 

For a carrier to protect himself against the physical disadvantage it 
is under in relation to its rivais is not an unlawful discrimination, if it 
be not used as a colora ble device to évade the statute. 

13. Same— Porm op Commission's Order— Reaiwustmbxt of Rates. 

The method of redress by readjusting rates must always be left. In the 
flrst instance, at least, to the carrier itself; and an arbitrary and per- 
emptory order to abandon a long-established accessorial cartage service 
at a particular place, without regard to anj' rates, or witliout any option 
to readjust them, is unlawful. 

14. Same— Power of Courts — Modification of Order. 

The power given to the courts to compel obédience to the "lawful order" 
of the commission, beiug spécial and statutory, is strictly limited to the 
power conferred; and consequently the courts can only grant or refuse 
compulsory obédience to the order, and hâve no authority to modify or 
change it. .57 K'ed. 1005, reversed. 

Appeal from the Circuit Court of tlie United States for the South- 
ern Division of the Western District of Michigan. 

This is a pétition by the Interstate commerce commission to compel the 
défendant railway company to obey its order in the matter of the application 
of Stone & Carten, asking that the company be requlred to desist from certain 
alleged violations of the Interstate commerce act found by the commission 
to hâve been practiced by it. Being formally notifled that the order would 
not be obeyed, the commissioners fiied this pétition. There was a disagree- 
ment between the two judges holding the circuit court, and a deeree having 
been made in favor of the commission, in pursuance of the opinion of tlie pre- 
siding judge, as requlred by the statute, the défendant company appealed. 
It is not necessarj' to state hère the détails of fact appearing in the record of 
the proceedings before the Interstate commerce commission, which are re- 
ported In the case of Stone v. llailroad Co., 'A Inter St. Commerce Com. I{. 
613, nor in the record of the case in the circuit court, reported sub nom. In- 
terstate Commerce Commission v. Détroit, G. H. & M. Ry, Co., 57 Ped. 100."j; 
and we shall abridge them within the limits of this statement, sufUciently 
extended to explain our judgment. 

The défendant company, although lylng wholly within the state of Michi- 
gan, is, through its tratHc connections, subject to the interstate commerce 
act. The clty of Grand Rapids and the towu of lonia, respectively, are sta- 
tions on this railway, 37 miles from eacli other; lonia being that much nearer 
to the eastern terminus, from and to which the interstate tratfic in that direc- 
tion goes on over the défendants railway to and from lonia and Grand 
Rapids. Thèse two stations being grouped together on the published sched- 
ules of the company, an equal rate is charged to shippers at either place. 
Grand Rapids is a clty of 70,000, and lonia of 6,000, inhabitants. In 1887 the 
aggregate carriage of goods from the one was 985,68,5, and for the other 
55,000, tons. In 1858 the station house at Grand Rapids was flrst loeated 
where it now is,— an average distance of IVi miles from the business sections 
of the City. Two rival railway companies, conipeting with the défendant com- 
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pany for the interstate railway trafflc to and from markets to the eastward, 
liave located their station liouses within an averase distance of one-fourtli o1! 
a mile from the business sections of the city. More than 25 years ago the 
défendant company established at Grand Rapids a System of collecting and 
delivering goods upon the promises of the consignors and consignées by a 
cartage service which It provides, and for which no other charge is made 
than that gênerai sum appearing on the published schedules of rates as the 
equal freighting charge with that made to lonia. It does not appear by the 
proof what may be the cost to the carrier of rail transportation proper to 
either place, nor whether the cartage is free, as being given without addition 
to that cost, or is added to it, and included in the gênerai sum. ïhe collecting 
and delivering are done by persons employed and paid by the défendant 
railway company for that service. No such collecting and delivering were ever 
or are now done at lonia. ïhe cost of. carting at either place is estimated to be 
the same per hundredvs'eight,— about two cents. It bas long been customary 
in Michigan for railway companies to so coUect and deliver goods in excep- 
tional places, and in 1871, by an act of the législature, quoted in the opinion, 
spécial authority in that behalf was granted to them. Compétition betweea 
the merchants and dealers at lonia and those at Grand Rapids is very slight,— 
practically amounting to nothing. The complainants before the interstate 
commerce commission are merchants at lonia, and their objection is that 
the collecting and delivering service furnislied by the défendant company at 
Grand Rapids is an unlawful discrimination, under the interstate commerce 
acts, and, upon an officiai Investigation; the commission, holding it to be so, 
directed the following order to issue: 

"At a gênerai session of the Interstate Commerce Commission, held at its 
office, in Washington, on the 12th day of May, A. D. 1890. 

"Présent: Hon. Thomas M. Cooley, Chairman; Hon. William R. Morrison, 
Hon. Augustus Schoonmaker, Hon. Walter L. Bragg, Hon. Wheelock G. 
Veazey, Commissionei-s. 

"Mary O. Stone and Thomas Oarten v. The Détroit, Grand Haven & Mllwau- 
kee Railway Company. 

"This case being at issue upon complaint and answer on file, and having 
been duly assigned for hearing on the 29th day of January, 1889, and a hear- 
ing having been had upon the pleadings, proofs, and arguments of counsel, 
and the report and opinion of the commission having been made and filed, 
whereby, among other things, It is found and decided that the défendant bas 
put into eft'ect a tarife schedule by which rates and charges for transporta- 
tion of freights from Eastern points to lonia and Grand Rapids, points on its 
Une in the state of Michigan, are made the same,— lonia being a shorter dis- 
tance from said Eastern points than Grand Rapids,— and that the défendant, 
in connection with its transportation service, fumishes free cartage of 
freights at Grand Rapids to and from its station and its patrons' places of 
business, and does not furnish such free cartage at lonia, and that by reason 
thereof said défendant does unlawfuUy give rebates from its published tariff 
or schedule of rates, fares, and charges at Grand Rapids to shippers and 
consignées at that point, and does, by the same means, unlawfuUy charge 
and receive a greater compensation, in the aggregate, for the transportation 
of like kinds of property, under substantially similar circumstances and con- 
ditions, for a shorter than for a longer distance over the same Une in the same 
direction, the shorter being included within the longer distance, in violation of 
the provisions of the act to regulate commerce: It is ordered and adjudged that 
the défendant, the Détroit, Grand Haven & Milwaukee Railway Company, be, 
and it is hereby, required, within thirty days from and after the service of a 
copy of the report and opinion in this proceedlng, and of this order, to 
whoUy cease and desist from furnishing free cartage of freights at Grand 
Rapids, in the state of Michigan, whereby rebates from its lawfuUy pub- 
lished schedule of rates, fares, and charges at its station or ofilce in Grand 
Rapids are given to shippers and consignées, and charges for the transporta- 
tion over its Une of property shipped from Eastern points to Grand Rapids 
aforesaid are made less than charges for the transportation over its Une of 
like kinds of property shiijped from the same Eastern points to lonia, in the 
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State of Michigan. And it is furthor ordered that a notice cmbodying this 
order be forthwitli sent to tlie défendant corporation, together with a copy of 
the report and opinion of tlie commission herein, in conformity with ttie pro- 
visions of tlie fltteentli section of the act to regulate commerce." 

The défendant Company having declined to eomply with this order of the 
commission, a pétition was flled, praying for an enforcement of Its order by 
injonction or other process, mandatory or otherwise. Upon final hearing the 
circuit court entered the decree from which the appeal is talien. It is ma- 
terially différent from the order of the commission heretofore set out, and, 
excluding tlie introductory récitals, is as follows: 

"And it further appearing to the satisfaction of the court that the respond- 
ent, in alîording free cartage at the city of Grand Rapids, in the state of 
Michigan, of interstate traflle between its stations and said city, while not 
affording the same at the city of louia, in said state, in respect of the same 
elass of trafiic [which was the subject-matter of the complaint of said Stone 
& Carten before the interstate commerce commission], viola ted the provisions 
of the act of congress entitled 'An act to regulate commerce,' by thus dis- 
criminating against said city of lonia; and it appearing that said respondent 
is still continuing said act of discrimination: It is hereby ordered, adjudged, 
and decreed that the mandatory writ of injunction of this court do issue to 
said respondent, the Détroit, Grand Haven & Jlilwaukee Railway Company, 
eommanding it and its oflicers and agents to forthwith desist and refrain from 
aft'ording said free cartage at said city of Grand Rapids, unless a like service, 
or its équivalent in value, by reduced rates, be at the same time afCorded at 
said city of lonia, and unless the fact that such free cartage, or such équiva- 
lent reduced rate, is afCorded at both points, shall be noted on the established 
tariffs of freights and charges published as required by lavv. The right of the 
petitioners is reserved to apply to this court for any further or other order in 
this cause based on the negleet or failure of said respondent promptly and 
fully to eomply with the letter and spirit of this decree." 

It was one of the contentions of the défendant railway eompany that this 
proceeding was in fact instigated and carried on by their rivais at Grand 
Rapids, and not really by the complaining merchants at lonia. We do not 
deem it necessary, and it was not thought so either by the commission or the 
circuit court, to décide or notice that fact, since anybody may make such a 
complaint, or the commission may proceed upon its own motion, and neitlier 
any intei'est in the subject-matter, nor any injuiy to him who complains, is 
technically necessary to support a complaint. That fact becomes, therefore, 
quite immaterial. The assignments of error may be grouped into three: 
First, that there is, on the facts of the case, no violation of the act of congress; 
second, that, if there had been, the order of the interstate commerce commis- 
sion is not the proper one to correct the abuse, and is an unlawful exercise 
of its authority in the promises; third, that the circuit court had no power to 
modify,, change, or correct the unlawful order of the commission as was done 
by its decree. 

E. W. Meddaugh (Otto Kirchner, of counsel), for appellant. 
John Power, Ù. S. Atty., and E. L. Newnham, Asst. U. S. Atty. 
(D. E. Thomas, of counsel), for appellee. 

Before LL'RTON, Circuit Judge, SAGE, District Judge, and HAM- 
MOND, J. 

HAMMOND, J. (after stating the facts as above). Before the 
development of raiiroads, carriers overland gathered the goods from 
the premises of the consigner, and delivered them at the door of the 
consignée, charging a single rate for the whole service. Carriers by 
water, ex necessitate rei, received the goods at the ship's side, or the 
wharfs adjacent thereto, and delivered them at like places; the con- 
signer s and consignées, respectively, bringing them to and taking 
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tliem from tliose places at tlieir own expense. It was doubted at 
one time whether the cartmen engagea in tke business of hauling 
the goods from place to place in the same town were common car- 
riers, subject to responsibility as such, or only private carriers, but 
it bas probably been since settled that they are subject to the larger 
liabiiity. Brind v. Dale, 8 Car. & P. 207; Hutch. Carr. §§ 59, (11. By 
the common law, carriers overland were charged, among other 
things, with an obligation to deliver personally, while carriers by 
water were, for the reason stated, absolved from that obligation 
upon giving notice to the consignée of the arxival of the goods, and 
the place where they were deposited. It is not necessary to refer 
more specifically to the incidents of the collection and delivery by 
either class of carriers, since our only purpose is to call attention 
to the différence in that accessorial service to which cartage belongs, 
as it existed at the time when railroads first came into existence. 
Hutch. Carr. §§ 59, 69, 70, 82, 86, 94, 95, 295, 340,. 357, 365, 366. It 
is manifest that the new business of carrying goods overland by rail 
would assimilate itself, from a like necessity rather to the mode in 
use by water carriers, than the other, in this matter of collecting 
and delivering the goods from and to the promises of the consignors 
and consignées. Hutch. Carr. § 367. It is, however, a somewhat 
curions resuit that notwithstanding this necessity of the railroads to 
carry only from station to station on their lines of rails, as ships 
from port to port on the water ways, the newborn railroad compa- 
nies in England, from the beginning, through adhérence to custom, 
probably, in part, but more through some peculiarities in conduct- 
ing the business of carriage of goods in that country, to be presently 
noticed, forced the mode of collecting and delivering into a con- 
formity rather with the method then in use by land carriers, while 
in America, as we judicially know, the almost universal practice 
of the railroad people is to receive and deliver as water carriers do. 
The accessorial cartage, therefore, ha s become, hère, an almost 
wholly independent business, as it was and is in water carriage with 
which the railroads hâve nothing to do; but in England it was other- 
wise, and long before the modem trafflc acts, like our interstate 
commerce act, and since, the courts of England were called upon fre- 
quently to deal with it in its connection with railroads, and their 
duty, either at common law, under their spécial acts of incorpora- 
tion, or under thèse tariff acts, to treat ail customers without unjust 
discrimination, in the carriage of goods and their compensation 
therefor. Our American books, so far as the investigations of 
counsel and our own hâve gone, seem almost entirely destitute of 
any cases upon the subject. The English cases require the most 
careful reading and close discrimination with référence to the separa- 
ble nature of this accessorial service, to avoid a misleading con- 
fusion in their bearing upon this subject, and especially in their 
application to any occasional American practice of collecting and 
delivering to and from railroads by a cartage service. It is a mis- 
take to suppose that either in England or America this cartage 
service for railroad transportation is a part and parcel of that trans- 
portation itself, strictly considered, as it certainly was in the pre- 
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viously existing carnage by lanfl; but it is in both. countries, as it 
always was in water carriage, a distinct, disconnected, and separate 
service from the rail carriage, and in its nature, as we hâve called 
it, purely accessorial. It is more certainly so with us than in 
England, but the confusion about it is easily accounted for when we 
come to investigate the législation and the décisions in regard to 
it. At flrst, in England, if not hère, the conception of a railroad 
was that it was, like the king's highway, open to ail who wished to 
go upon it for the transporta tion of goods along its lines; and the 
earliest acts authorizing their construction, proceeding upon this 
theory, and the rules contained in the législation for the régulation 
of the "tolls," "tonnage," "rates" and "charges," were based upon 
that conception of their use. The idea that the railroad owner 
should be himself a carrier of goods was at flrst almost wanting 
in the législation concerning railroads. Very soon, in the process 
of évolution, he was authorized to become a carrier, others having 
the right, however, to share that business with him; the railroad 
owner most conveniently furnishing the motor power, whether of 
engines or other kinds, the trucks and carriages, just as he fur- 
nished the roadbed and lines of rails, and this whether he himself, 
or some other contractor, was the carrier of the goods. But the 
business of carriage was at lirst almost exclusively in the hands of 
other contractors than railroad owners, they occupying a relation 
to the lines of railway very much like that which in our day the 
express companies in this country bear to them, only the business 
of thèse "carriers" was much more extensive, embracing ail goods, 
as well as small parcels for quick delivery. Paying the railroad 
Company its "tonnage," "rates," "tolls," and "charges" for the use of 
the road, thèse outside carriers depended largely, if not wholly, for 
their profits, upon compensation for the accessorial service of collec- 
tion and delivery, including particularly the cartage of the goods. 
Naturally they charged a lump sum to their customers, which cov- 
ered the compensation for their own accessorial service, and the 
charges which they paid to the railroad company; there being no 
séparation or distinction between the two, any more than in the old- 
fashioned land carriage, as far as the shipper was concemed, but in 
the settlement between the railroad company and the "carrier" the 
distinction appeared. 

WTien the railroad companies, imder the authority of subséquent 
législation, assumed for themselves the functions of "carrier," as 
contradistinguished from those of owner of the road and its appli- 
ances, they directly came into compétition with those outside car- 
riers who used their lines, and in the matter of collecting and deliv- 
ering, almost necessarily, had themselves to do the accessorial work, 
including cartage, and must also, necessarily, either furnish the 
facilities for doing it, or farm it out to others, sometimes doing one 
and sometimes the other; and, in the process of farming out this col- 
lecting and delivery, they oftentimes, if not always, engaged some 
carrier who was already equipped for the service in his own busi- 
ness, and he did the carting and other accessorial service for the 
goods of which the i-ailroad companies became the carriers, as well 
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as Ms own. The compensation for this serTÎce, when the companies 
themselves were carriers, was sometimes cliarged separately to the 
consignors and consignées, and sometimes included in a lump sum, 
including the railroad rate as well. In their eapacity as owners 
of the railroad and its appliances, they were compelled, both by the 
common law and bv the spécial acts of législation authorizing the 
construction and use of the road, and later by the English traffic 
acts, to submit to an equality of compensation and use of the road 
and its facilities with the other carriers, who had a right and did in 
fact use their road and its appliances, just as they were compelled 
by the common law and the same statutes to treat ail shippers alike 
in their eapacity as carriers, not owners. The human nature of 
the situation was that they should undertake, as much as possible, 
to favor their own business as carriers, and, as a matter of fact, they 
sought to draw to themselves the whole business of transportation, 
including this accessorial service and the prolits that belonged to it. 
With like human nature, the outside carriers resented and resisted 
this practice of the railroad companies, and litigation was rife be- 
tween them, which almost always involved this very subject of 
cartagç and other accessorial service. One of the methods of the 
railroad companies in attracting custom to themselves as carriers 
was to ofEer what is termed "free cartage," and which was or was 
not free in fact, according to circumstances ; and in order to déter- 
mine whether it was free, or not, there was, of course, required a 
very exact, and almost mathematical, knowledge of the actual cost 
of carriage on the railroad proper. Particularly was this so where, 
in the billing to the customer, the aggregate sum îo- the whole 
service was charged, according to the ancient common-law practice, 
without separating the charges for the cartage. It is with this con- 
dition, habit, method, and practice that the English cases had to 
deal, and it is in that light they must be read, to avoid confusion. 
We know thaï, in the growth of our American System of railroad 
transportation, no such conditions hâve been developed. In this 
case the proof is that it is very exceptional for the railroads to do 
the carting required in collectlng and delivering the goods, and it 
is said in argument that it obtains nowhere, except upon the Grand 
Trunk Railroad, and those connected with it or influenced by it; 
and this is perhaps accounted for by the fact that the Grand Trunk 
System bas its origin and home in Canada, where, most likely, they 
would follow the lînglish practice, rather than ours. So entirely 
separate, however, is this accessorial service from the gênerai serv- 
ice of transportation upon the rails, that in England it was some- 
times thought to require spécial authority of parliament to enable 
the railroad owners to engage in it. In re Baxendale, 5 C. B. (N. S.) 
309, 327, where an act of parliament is quoted to that effect, author- 
izing "spécial facilities" to be acquired by contract, among other 
like accessorial services the collection and delivery of the goods 
being included; and, to secure equality in that service itself, a spé- 
cial tribunal, having none other than this service within its control, 
was empowered to act, — just as it was at flrst thought to require the 
same sanction to enable them to engage in the business of carrying 
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goods, in contradistinction to their owuership of the railroad. And 
we ând in this very case that spécial législation bas been had in 
Michigan, where the case arose, authorizing railway companies to 
make personal delivery, by cartage service, under certain conditions 
and restrictions specifled in the act. It is as follows: 

"Sec. 3. Every railway company in tliis state is authorized to make personal 
delivery of eveiy parcel, package or quality of goods or property, ir the con- 
signée of such property shall réside within two miles of the terminus, or rail- 
way station, or otlier terminus of the carriage of such property by the main 
line of such carrier, and they are hereby authorized to employ or own ail the 
means necessary to perform such duty, and to place the men and vehicles 
therefor under the government and sole régulation of the superintendent or 
other principal ofticers of such companies. Such delivery shall be at the 
house, shop, office or other place of business of the consignée according to the 
natvire of such property and where the owner or consignée desires to bave 
the same." Comp. Laws 1871, § 2375. 

In our American législation, authorizing the railroad companies, 
not only to own the railroads, but also to enjoy substantially a 
monopoly of the carriage of goods upon them, whether spécial sanc- 
tion is needed to authorize them to engage in the accessorial busi- 
ness of collecting and distributing the goods to and from the trains, 
we need not décide; but the existence of such législation hère and 
in England is quite conclusive of the separable and independent 
character of that ser\'ice, in its relation to transportation over the 
rails. More than this, notwithstanding the confusion in practice, 
which, as we hâve pointed out, obtains in England, it has been time 
and time again decided in the cases which we shall presently cite, 
and ail of which, more or less, involve the question of cartage, and 
other like accessorial service, that it is a separate and distinct busi- 
ness from that of transportation over the rails. The English judges 
hâve been confused, as we hâve been, by the mère terminology or 
nomenclature which has prevailed in practice; and in one case it is 
said that the phrase "terminal facilities" seems to hâve been appro- 
priated, in railroad parlance, to other facilities than those which 
we hâve called "accessorial," although they are veiy much alike in 
their légal and practical nature, if not identical in their significa- 
tion, — one judge, for the avowed purpose of distinguishing them, 
calling the latter "initial and terminating services." It seems to us 
quite immaterial whether you call that transfer service which in 
some places is termed "lighterage" or "ferriage," in other places 
"belt line service," in still others "spurtrack service," "terminal 
facilities," or by some other name, if its purpose be to collect and dis- 
tribute the goods carried, when they are taken on or ofï the rails. It 
is, in the sensé in which we hâve used the term, accessorial; and hav- 
ing the same objective purpose as the cartage, such as we hâve in 
this case, the considérations which enter into the détermination of 
questions of unlawful discrimination should equally well apply to 
either. Mère physical connection — being more or less close — does- 
not seem to us to make much différence, where there is no real dis- 
tinction and séparation in the nature and character of the business 
itself. Whatever the appliances used in collection and delivery, it 
is at laet merely an accessorial service. And, however it may be 
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as to other such appliances, the cartage used in collecting and deliv- 
ering at the initial and the tei-minating points is called indiscrimi- 
nately by the judges "a separate business," one "beyond their line," 
one "not incident to them in their character of a x'ailway company," 
and one "that is ancillary in its nature," one judge calling the cart- 
men "collecting carriers." Another speaks of it as "dehors the 
carriage," and "subsidiary thereto," and of the carriage and cartage 
as "totally distinct transactions," and to hâve "mixed up the two 
charges," in dealing with custoraers, is said to hâve been unlawtul. 
Cockburn, C. J., in one of the cases, uses this language: 

"We think this argument rests upou two obvions t'allaeies: First, that of 
supposing that tlie whole charge in question is made by the company in réf- 
érence to their character and interest with respect to the railway, whereas 
in reality the charge is made by them in a character and interest independent 
of the railway, nameiy, as carriers to and from the termini of the railway; 
second, that the company can couvert that which is in realitj' a charge for 
collecting and delivering, as weU as for earrying, Into one for carrying only, 
by affixing to it the latter dénomination, in their table of rates." 

Everywhere this praetice is condemned, because the services are 
distinct, and should be separately scheduled, and so treated in the 
bookkeeping of the company. The commission and the court below 
ignored this séparation, by treating the carriage on the rails and 
the cartage as a continuons carriage. 

Thèse English cases abundantly establish three propositions in 
relation to this subject: (1) That the collecting and delivery of 
goods is a separate and distinct business, notwithstanôîng the con- 
fusion to which we hâve adverted; (2) that the railroad companies, 
undertaking to do for themselves this separate business, cannot, 
by consolidating the compensation for each, avoid the restrictions 
that hâve been imposed upon them in respect of unlawf ul discrimina- 
tions, and it is amply within the power of the railway commissions 
and the courts, according to the facts of each particular case, to 
separate the two, in order to prevent such an unlawf ul combination ; 
(3) that, notwithstanding the separable and independent character 
of the two services, both, whether in the hands of the same or sepa- 
rate carriers, are subject to the rules and régulations prescribed by 
law to prevent unlawf ul discriminations. Pickford v. Railway Co. 
(1842) 10 Mees. & W. 399; Parker v. Eailway Co. (1844) 7 Man. & G. 
253; Id. (1856) 6 El. & Bl. 77; Baxendale v. Railway Co. (1857) 3 
C. B. (N. S.) 324; Id. (1858) 5 C. B. (N. S.) 309, 33fi; Garton v. Rail- 
way Co. (1859) Id. 6G9; Id. (1859) 6 C. B. (N. S.) 639; Id. (1861) 1 
Best & S. 112; Pegler v. Canal Co. (1861) 6 Hurl. & N. 644; Baxen- 
dale V. Railway Co. (1862) 11 C. B. (N. S.) 787; Id. (1863) 14 C. B. 
(N. S.) 1; Id. (1864) 16 C. B. (N. S.) 137: Palmer v. Railway Co. (1866) 
L. E. 1 C. P. 588; West v. Railwav Co. (1870) L. R. 5 C. P. 622; 
Palmer v. Railway Co. (1871) L. E. 6 C. P. 194; Parkinson v. Railway 
Co., Id. 554; Evershed v. Eailway Co. (1877) 2 Q. B. Div. 254; Id., 
3 Q. B. Div. 134; Id. (1878) 3 App. Cas. 1029; Manchester, S. & L. 
Ey. Co. V. Denaby Main Colliery Co. (1884) 13 Q. B. Div. 674, 14 
Q. B. Div. 209; Id. (1885) 11 App. Cas. 97; Liverpool Corn-Trade 
Ass'n V. London & N. W. Ry. Co. [1891] 1 Q. B. Div. 120. 

Borne of thèse later cases do not, perhaps, relate so much to cart- 
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âge service as to analogous service by spur tracks and sidings, but 
the other cases involving cartage being much discussed in them, 
and treated on the same basis, they are cited to show liow tbe eailier 
cases hâve been explained by the English courts themselves. Not 
one of thèse cases, nor any that our researches hâve disclosed, treats 
the subject of cartage, free or compensative, in any relation to 
différent localities, nor in such form as we hâve it presented in this 
case; but they treat it with great fullness in its relation to those 
who do the work of carriage on the railroads in compétition with 
the railway companies themselves, and that of collecting and deliver- 
ing at the termini, also in compétition with the railroad companies 
and Iheir agents or favorites, and they display a condition of freight- 
ing practice, and of the law relatiug to it, undoubtedly well known 
to those who framed our Interstate commerce act, which, we know, 
was largely modeled upon the similar législation existing in Eng- 
land, under which thèse causes were decided. We hâve the au- 
thority of the sujjreme court of the United States, in Interstate Com- 
merce Commission v. Baltimore & O. K. Co., 145 U. S. 264, 12 Sup. 
et. 844, that congress must hâve had this state of the law in mind, 
and that we may look to that fact wliile interpreting our own act. 
It should be observed, too, that congress well knew that in America 
the railroad companies, with the rarest exceptions, such as that we 
are dealing with in Michigan, hâve nothing to do, as a matter of 
practice, with the collection and delivery of goods to and from the 
stations, by engaging themselves in the business of carting. We 
cannot think that, under the circumstances, it was the intention of 
congress to confuse, in our législation, the carting to and from the 
stations with the transportation on the rails; and, if the act can be 
interpreted to avoid that confusion, it should be done. We may sup- 
pose, since with us it is a business done almost exclusively by out- 
siders, and rarely by the railroad companies, — and, being usually 
done wholly within the territorial limits of a state, is not within the 
jurisdiction of congress, — that it was not intended to interfère with 
it, except so far as it might afîect directly the transportation of 
goods between the states, by being used as a device to évade the 
jurisdiction over that subject. We hâve no doubt that, whenever 
it does become an élément of interstate commerce, it is within the 
control of congress, and falls within the régulations of this act; but, 
in determining how far its provisions apply to cartage, we should 
carefully keep in mind the fact that it is a separate and independent 
business, not usually carried on by the railroad companies them- 
selves, nor usually within the scope of the act, or the power of con- 
gress. In the case we hâve in hand, the proof shows that as a mat- 
ter of fact the carting of which complaint is made is done by 
another under contract with the railroad company, and not by the 
railroad company itself. If congress intended to enact that the 
railroad companies engaged in interstate commerce should not adopt 
at those points, respectively, any facilities, including cartage, which 
were useful and efficient in the necessary work of collecting the 
goods at the initial point of carriage, and delivering them at the 
terminus, without affording at each and every station the same 
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facilities, or their équivalent in money, by a réduction of rates, it 
would, no doubt, hâve said so in plain terms, and not left it to sucli 
implications as hâve been made upon this statute, requiring the 
nicest matiiematical calculations to détermine wlietlier tlie right to 
tliat equivalency exists. It is only by knitting togetlier the acces- 
sorial service and tlie carriage on tlie rails itself into one continuons 
carriage, such as was familiar to tlie ancient common law, but bas 
been, as we hâve shown, generally abandoned as to railroad trans- 
portation, that the carting service can be brought within the régula- 
tions of the act pertaining to equality of rates of compensation for 
the carriage. We do not conceive that congress had in mind to 
treat the accessorial service at each and every station, — we mean 
that outside the rails and their appartenances and appliances,- — and 
the carriage service on the rails, as one continuons service, as it has 
treated the service by Connecting Unes, in order to equalize the 
charges to ail localities alike. If the two be kept separated, as we 
hâve shown the pre-existing law required they sliould, it then be- 
comes a question of the régulation of equal facilities, rather than of 
equal schedule rates of freight charges. In considering that statu- 
tory equality which it was evidently the purpose of the law to enf orce 
in référence, not only to schedule rates of freight charges, but to ail 
other kinds of charges and to ail "facilities" as well, the "circum- 
stauces and conditions," to use the language of the act itself, which 
naturally appear as éléments in the problem of securing equality, 
would hâve a différent bearing when we are dealing with individual 
shippers, or classes of shippers, to and from a station of the railway, 
from that which it would hâve when we are dealing with différent 
localities more or less widely separated from each other along the 
line of the railway. The question of collecting and delivering is 
not the same when we are looking to that equality which the law 
demands between ail the customers of this company shipping, for 
example, at Grand Rapids or lonia, respectively, and between thèse 
two localities themselves, or between those two and the other sta- 
tions on the line; and, in reading this act for construction, we must 
not ignore that différence, nor, in reading the cases pertaining to 
the subject, must we overlook that différence; for it is ail-important 
in helping us to understand them, and in reaching a satisfactory 
resuit as to the proper interprétation of the act itself. 

Looking, then, at the framework of the Interstate commerce act, 
we see that it is the flrst section, rather than the others, which more 
directly deals with this subject. We do not for one moment doubt 
but that what we hâve termed "accessorial service" may be so 
manipulated as to violate any of the other sections, but what we 
suggest is that it is more speciflcally provided for by the first sec- 
tion. The séparation of the attendant service from that of the 
main transportation on the rails appears in the proviso of the very 
first paragraph of the act, showing conclusively that congress was 
not inattentive to the disconnection between the two. There it is 
enacted "that the provisions of this act shall not apply to the trans- 
portation of passengers or property, or to receiving, delivering, stor- 
age or handling of property wholly within one state and not shipped 
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to or from a f oreign country from or to any state or territory as afore- 
said." And in the last paragraph of the section this distinction ap- 
pears by the very language used, when it is enacted that "ail charges 
made for any service rendered or to be rendered in the transpoita- 
tion of passengers or property as af oresaid, or in connection there- 
with, or for receiving, delivering, storage, or handling of such prop- 
erty, shall be reasonable and just, and every unjust and unreasonable 
charge, for such service is prohibited and declared to be unlawful." 
This language, interpreted by the light of the cases which we hâve 
cited, and the practices to which we hâve called attention, unques- 
tionably uses the word "charges" in the technical sensé of segre- 
gated items of expense or dues, which are to be demanded by the 
carrier for any service in connection with the transportation, or 
with the receiving, delivering, storage, or handling, of the goods; 
and each of thèse is required to be reasonable and just, and every 
unjust and unreasonable "charge" is prohibited. The words, "re- 
ceiving," "delivering," "storage," and "handling," which desciibe that 
service which we hâve mentioned as "accessorial," including cart- 
agé, are not repeated in section 2, nor section 3, nor section 4, with 
the same particularity of expression, but it is an obvions rule of con- 
struction that in reading those sections the ségrégation of the flrst 
section should not be overlooked. It would perhaps not be an un- 
reasonable construction of section 6 of the act to require that the 
railroad companies, in the printed schedules which they are to keep 
open to public inspection, should separately itemize any charges 
that they might make for carting in colleeting or delivering the 
goods; and if, in this case, the complainants against the railroad 
Company had asked to compel it to separate its compensation for 
transportation, as defined in the ûrst section of the act, from its 
"charges" for cartage, it might hâve been directed to do so, though 
we need not décide that point. That section particularly required 
that they shall separate the "terminal charges," whatever that may 
mean, and any rules or régulations which may in any wise change, 
affect, or détermine any part or the aggregate of such aforesaid 
"rates," "fares," and "charges" ; showing again, plainly, that con- 
gress had this distinction in mind, for thèse very words are technical 
in their meaning. 

The trouble in this case comes largely from the fact that the 
railroad company, ignoring the obvions and légal séparation of the 
two services, has combined them into one; and neither in the find- 
ings of fact, as they appear in the record, either of the circuit court, 
or before the commission, nor in the proof, does that deânitely ap- 
pear which the cases we hâve cited show should always appear in 
determining a question like this, aamely, what is the cost to the 
company of the actual carriage from station to station? So that 
we are left without any knowledge of the important fact whelher 
or not this cartage is a source of profit to the company, or whether 
it is compensative, in the sensé that the cost of it is actually paid 
by the shipper, or free, in the sensé that it is gratuitous. Until we 
know that fact, we cannot tell whether there has been any unlawful 
discrimination, or not, considering it solely as a matter of discrimina- 
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tion in the rates of freight, as it was considered by the commission 
and in tlie court below. It appears in tlie proof that tlie value of 
tke cartage is two cents per hundredweight, but it does not appear 
that, deducting that sum from the aggregate rate charged at Grand 
Eapids for both services, yve thus arrive at the cost of the carriage 
on the rails proper; and therefore we cannot know whether, bj the 
simple mathematical process of deducting the cost of cartage, it is 
free or gratuitous, though it does mathematically therebj appear, 
inexorably, that the rate to lonia would then be greater, just as it 
would inexorably appear if the sum to be deducted were flxed with 
référence to some other accessorial service at Grand Eapids than 
the cartage, and it would come to this, that every service at the two 
places should always be kept precisely equal, in order to prevent this 
process of convicting the company of a mathematical inequality. 
But for the grouping that has been doue, Grand Eapids could hâve 
been charged a larger rate than lonia (the one, say, 52, and the 
other 50), and then, by deducting the cartage, no discrimination 
would mathematically appear, yet our question would be the same, — 
whether or not the act requires that collection and delivery shall be 
alike at both places? We cannot think that congress intended to 
impose any such burden as this upon the railroad companies. The 
assumption that it does rests entirely upon the theory that statutorj' 
equality is to be ultimately resolved by a bare inspection of the 
freighting rates as found in the schedule, which hère, it is assumed, 
contained only the rail rate, if we may so contra distinguish it; for 
this is the same thing as when you say that the making of an equal 
rate on the schedule is conclusive of the right to equal service in ail 
respects. If the rail rate at lonia and Grand Eapids were as above 
illustrated, still, even though that were the fair and reasonable 
charge for it, there would be discrimination, mathematically con- 
sidered, after deducting the cartage at Grand Eapids, because it is 
the longer haul for which more should be charged on the rails, or 
even under the other sections, if the charge there were less than it 
should be, considering the relative cost. It happens, almost fac- 
titiously, we might say, that, in the schedule of rates, Grand Eapids 
and lonia are exactly equal. And unless there is to be a balancing 
of cost to the carrier as the test, as above suggested, the terms of the 
statute are not contravened by the equal rate. If more were 
charged to Grand Eapids, to cover cartage, lonia could not com- 
plain; and, if the extra charge be thrown off, lonia could not object, 
so long as, mathematically, there is not more charged for the 
shorter haul. We say "factitiously," because nothing in the proof 
shows any reason for this equality, unless it is to be inferred, as we 
think it possibly may be, that lonia has been given the beneiit of a 
compétitive rate at Grand Eapids, — a rate less than otherwise it 
would be, if the company might find, under the statute, authority to 
make a discrimination in favor of Grand Eapids; and this possibly 
artiflcial and gratuitous advantage to lonia it is now sought to fur- 
ther increase by insisting that, because the rate is equal, every serv- 
ice in and about the transportation should be kept likewise equal. 
ïf this be a proper construction of the statute, then we should say it 
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can only be justly administered by a preliminary inquiry which shall 
establish in the findings something more tlian the naked fact of an 
eqnal schedule rate, and we should bave information of the précise 
cost to the carrier of that service which pertains to the movement 
of the goods upon the rails, and that which is so inseparably attached 
to it that it must be paid for in combination with it as a single sum; 
and then we should hâve information as to each and every separable 
service like cartage, noting any inequality of quantity, time, place, 
and circumstance that may properly enter into the économie prob- 
lem of determining the exact amount of the sum to be deducted, if 
any, for the purpose of equalization. That bas not been done in this 
case. 

By the fourth section of the interstate commerce act (Supp. Rev. 
St. 529), it is prohibited to common carriers to charge or receive any 
greater compensation for a shorter than a longer haul, as therein 
defined, under substantially similar circumstances and conditions; 
but, in the administration of the act it bas been declared to be not 
always a violation of this prohibition to group the stations of the 
shorter and the longer haul at an equal rate. Impérial Coal Co. v. 
Pittsburg, etc., R. Co., 2 Inter. St. Commerce Com. R. 618. Grand 
Rapids and lonia bave been thus grouped, and the décision in the 
court below and before the commission treated this grouping as a 
conclusive admission by the railroad company that the transporta- 
tion from station to station is under substantially similar circum- 
stances and conditions ; and because of that admission it necessarily 
follows that if the rate at Grand Rapids includes a charge for cart- 
age which is not furnished at lonia as well, the cost of that service 
being deducted, this section is violated. The grouping which is 
allowed does not, we conceive, resuit in such a formidable estoppel 
as that suggested. It is a question of fact — always a question of 
fact — whether the circumstances and conditions are substantially 
similar or dissimilar, and in one of the cases cited it is even said 
that this is so much the controlling rule of judgment that argument 
from authority of précédents seenis to be without conclusive force in 
the exercise of this jurisdiction. Palmer v. Railway Co., 1 C. P. 
588. And in another case it is said that: 

"The conclusion is one of fact, to be arrived at looking at the matter broad- 
ly, and applying common sensé to the facts that are proved. I quite agrée 
with Wllls, J., that it is impossible to exercise a jurisdiction such as is con- 
ferred by this section by any process of mère mathematical or arithmetical 
calculation. When you hâve a varlety of circumstances, diffi'ering in the two 
cases, you cannot say that such a différence of the circumstances is ecpiiva- 
lent to such a fraction of a penny différence of the charge in the one case, 
as eompared with the other. A much broader view must be talien, and it 
would be hopeless to seeli to décide a case by the attempted calculation. I 
should say that the décision must be arrived at broadly and fairly, looking 
at ail the circumstances of the case,~that is, looliing at ail the circumstances 
which are proper to be looked at, — because, of course, the very question in this 
case is whether partlcular circumstances ought or ought not to be considered; 
but, taking into view ail the circumstances which may be legitimately taken 
into considération, then it becomes a mère question of fact." Phipps v. Rail- 
way Co. [1892] 2 Q. B. 229, 238. 
V. 74F.no. 7 — 52 
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It is true that this was said of the cases arising under tlie English 
acts which. hâve no spécifie prohibition about the longer and shorter 
haul, such as is contained in the fourth section of our act; but it 
was said in discussing sections like our third section, against undue 
préférences and advantages, which were made to serve substantially 
the sanie purpose as our fourth section, and the "equalitj clause" 
of the English acts has always been held to be as inexorable in its 
prohibitive force, and therefore as inelastic in statutory construc- 
tion, as our fourth section bas been held to be. If this grouping 
may be allowed, notwithstànding the prohibitions of the fourth sec- 
tion, as to places where the circumstances and conditions are wholly 
dissimilar, and upon entirely distinct grounds from any pertaining 
to essential similarity of ail conditions, it cannot be that the group- 
ing for an equàJity of rate is a conclusive admission by the company 
of a substantial similarity of circumstances and conditions. In the 
case above cited from the proceedings of the Interstate commerce 
commission, the grouping was not wholly one of stations on the 
same line, but of many stations on several lines and throughout a 
wîde extent of transportation territory, and it was not allowed be- 
cause the circumstances and conditions were substantially similar, 
but because, however dissimilar, the uniform rate was not preju- 
dicial, but otherwise, and it is impossible, on the facts of th*t case, 
that the circumstances should hâve been similar. Moreover, the 
commission in that case espeçially approves, in the administration 
ôf biir act, the législative déclarations of the then récent English 
act of 1888 on this subject, whëre the grouping is permitted when 
thé distance shall not be unreasonable, and the groûip ratés charged, 
and the places grouped together, shall not be such as to create an 
undue préférence; and furthermore, in its own reasoning about 
grouping, the commission says : 

"It may, however, be lawful, and be supported by just considérations, for 
carriers to give equal access to marl<ets to localitios of dissimilar distances, 
and it may involve no material difiCerenee in the expansé oi the carrier. 
* * * In other cases it may be unreasonable, nnd therefore unlawful, to 
give equal rates to adversely situated localities, where the demand does not 
exist for a larger supply, and where conditions intervene that give an undue 
préférence and advantage to the less faVotably situated localities." 

This is suflQcient to show that the grouping and consequential 
eqnality of rate, if it implies anything as to the circumstances and 
conditions, pnly admits that, however dissimilar thèse may be, the 
equal rate is not prejudicial, certainly not to the public, possibly not 
to the carrier itself; but this is altogether a différent thing from 
saying that it is an admission that the circumstances and conditions 
affecting the transportation, and affecting the cost of it to the carrier 
and the beneflt of it to the public, are substantially similar. And 
it is this inflexible assnmption of that fact which has been, by the 
décision of the court below aiid of the commission, imposed upon the 
respondent company, solélyi by reason of the grouping, thereby pre- 
cluding any inquiry, under the fourth section, into any conditions or 
circumstances that might justify an inequality of rate under that sec- 
tion; for be it remembered that, although this section authorizes 
the carrier to apply to the interstate commerce commission for leave 
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to charge a less rate for a longer haul, it does not prohibit a railroad 
Company from charging a less rate for a longer haul, if it can justify 
that rate by showing that the circumstances and conditions are dis- 
similar, wheneyer it is challenged before the commission or in the 
courts. Preliminary permission by the commission may be neces- 
sary to save the cost and expense of such a challenge, but it has not 
been declared by congress to be essential to the right to make the 
rate, if the company can justify it; at least, not under the circum- 
stances of this case, as we shall presently see. Therefore, if, by the 
mathematical process to whicli we hâve adverted, operating upon 
the scheduled equality of rate, it should turn out that a less rate has 
been chargea to Grand Eapids than has been charged to lonia, it 
does not follow that the railroad company must be prohibited from 
using it merely because it is less, but it should be prohibited only 
when it appears that the circumstances and conditions are substan- 
tially similar. In our view of that section, the assumption that the 
company has, by the grouping, admitted a violation of it, is, in our 
judgment, unsound. We do not say but that, on facts like those we 
hâve hère, the carrier might be found to bave violated the act, but 
only that the fact of grouping is not of itself conclusive against it, 
of a violation, if it should turn out, by mathematical scrutiny, that 
a lesser rate has been charged for the longer distance. If that fact 
appear, as it does on the theory of deducting the cost of the cartage, 
or by deducting anything whatever from an equal rate, it still re- 
mains a question oiÉ fact, to be determined on the proof as to the 
similarity or dissimilarity of circumstances and conditions in the 
particular case. What we hâve said in référence to the probative 
value of the circumstance of grouping, and its equality of rate, in réf- 
érence to the fourth section, applies as well to the second section of 
the act, when, by a like mathematical calculation, deducting the cost 
of the cartage from the equal rate, there appears to hâve been an 
indirect "rebate" or "device" by which a greater or less compensation 
has been received for a like and contemporaneous service in the 
transportation of a like kind of trafflc under substantially similar 
circumstances and conditions, thereby resulting in an unjust dis- 
crimination, as denounced by that section. Likewise, it applies to 
the considération of the facts in their relation to the third section, 
which prohibits undue or unreasonable préférences or advantages 
to particular persons or localities, in almost the identical words of 
the English acts under which this subject of cartage has been so 
often considered in the cases we hâve cited. 

Having determined, therefore, that the mère act of grouping, 
and its equal rate, is neither, in law or fact, conclusive against the 
carrier on the question of substantial similarity or dissimilarity of 
conditions and circumstances, it is open to the courts to inqure at 
large into those conditions and circumstances, and say whether or 
not the company is justifled in giving to its customers at Grand 
Rapids a service for the collection and delivery of their goods to and 
from the rails which it does not give to its customers at lonia, while 
charging both the same rate of compensation; and in making this 
inquiry it must be conceded that it proceeds upon precisely the same 
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considérations upon which it would proceed if at Grand Rapids the 
gross charge for both services were separated as they should hâve 
been in the published schedules, and that, for the accessorial cart- 
age not having been justified, it should appear by this séparation 
that a less rate for the carriage proper had been charged at Grand 
Rapids for the longer haul. We hâve corne to the conclusion that, 
so looking at the facts and circumstances ot this case, none of the 
sections of this act hâve been violated by the fact that the railroad 
Company collects and delivers at the promises of the consignors and 
consignées at Grand Rapids, and does not collect and deliver at the 
promises of the consignors and consignées at lonia. The two lo- 
calities are widely separated in distance, and so related to the gên- 
erai trade with which this transportation trahie is concerned that 
they are not at ail competitors with each other in that trade. Tt is 
found as a fact in this case that there is "but slight compétition" 
between them, and we take it, for practical purposes, that there is 
none. This extra accessorial service which is rendered at Grand 
Rapids could not well be an undue and unreasonable advantage or 
préférence of a rival in trade, when there is no compétition in trade, 
and such rivalry does not in fact exist. Looking at it as a mère 
contest between "localities," this would seem to be quite important 
as a condition for the question we hâve in hand. It may be true 
that to individuals who pay for the cartage the prime cost of the 
goods on the promises of a shipper at lonia would be somewhat 
larger than the prime cost of the sarae goods on the premises of a 
merchant at Grand Rapids who does not pay for his cartage, which 
would be a disadvantage ; but whether an undue and unreasonable 
one would dépend upon the cost of the carriage to the carrier at the 
two places, respectively, and the gênerai relation of the carrier to 
ail the traffic that is done at either place. Thèse considérations, 
however, hâve been had in congress, and resulted, notwithstanding 
their force in favor of the carrier, in the prohibition, in the fourth 
section, against charging less for the longer than the shorter haul, 
thus formulating a statutable déclaration that such an advantage is 
unreasonable. If this stood alone, and unaffected by other "circum- 
stances and conditions," it would be sufflcient to condemn the car- 
rier and compel him to lessen the rate at lonia, though not necessa- 
rily to discontinue the extra service at Grand Rapids, or to establish 
an équivalent service at lonia. But it will be observed that the 
fourth section only denounces a greater compensation "in the aggre- 
gate" for the transportation for a shorter than a longer distance, 
which is explained when we turn to the sixth section, concerning 
the public inspection of the schedules, where we flnd, as before 
pointed out, that the carrier is required to keep separately noted on 
the schedules the "charges" for the whole service, inçluding 
"terminal charges," whatever that may mean, and the accessorial 
services which are noted in the flrst section, thèse being included in 
the description of "rates," "fares," and "charges," ail plainly inter- 
preted by the preceding sections, inçluding the flrst, which must not 
be overlooked, and it is the aggregate of ail thèse rates, fares, and 
charges on the schedule which must not be greater for the shorter 
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than for the longer haul; and the fourth section does not say tliat 
the compensation for transportation on the rails proper (that is to 
say, the "rates" or "fares," exclusive of the "charges" for the acces- 
sorial service) shall not be less for the longer haul. The section 
means, properly construed, as we think, that, takiiig ail the rates 
or fares and charges incidental to the transportation together, thèse 
shall not be more for the shorter haul; and since, in this case, tliey 
are precisely the same, the section, iu its very ternis, is not violated. 
Another clause of the section especially enacts that this equality of 
the "aggregate" compensation shall not be considered as authorized 
or sanctioned by the previous language of the section, but is careful 
not to prohibit it, whicli means that it may be equal for the longer 
and the shorter haul only when the circumstances and conditions 
justify, and in this case it bas been sanctioned by the permissive 
grouping which has taken place. There is no doubt that it must 
be equal in fact as well as in f orm ; but, when it appears to be equal 
in forin, it will be taken to be so in fact, until it is shown to be 
colorable and unlawful by him who challenges it. There seems 
to be a kind of statutory dispensation for an equal rate, as against 
the outlawed less rate for the longer haul, but, after ail, in légal 
effect, either can be justified only by the same facts; and there is no 
différence, except that, the one being naturally more tolerable than 
the other, cougress was inliueuced, out of abundant caution, to insert 
the peculiar clause to which we refer. ïherefore we think that the 
fourth section does not conclusively appear to hâve been violated 
when the railroad company has chargea an aggregate compensation 
for ail its services of transportation at Orand Kapids which is just 
equal to, and not less than, the aggregate compensation for ail its 
services of transportation at lonia, raerely because the items going 
to make up the aggregate are not the same at each station, or the 
équivalent of each other. But, when the statutory propriety of this 
equality is challenged as it has been done hère, it is the duty of the 
railroad company to justify it under this fourth section; and we do 
not wish to be misunderstood as holding that it is lawful to charge 
an equal rate in the aggregate, if, upon scrutiny of the items going 
to make up the whole charge, it shall appear that as to some of them 
there is such an inequality of advantage and beneflt that, not being 
justified by the circumstances and conditions, it constitutes in fact 
an évasion of this deflnite prohibition of the fourth section. What 
we do say is that this disadvantage to the lonia shipper to which 
we hâve called attention is not unlawful when it arises by reason of 
an item of the charge contained in the aggregate of compensation. 
which, although différent, is, under the circumstances and condi- 
tions, reasonable for the carrier to make in the due course of his 
business at that place. The items of cost for which the aggregate 
charge is made at either place need not be the same, and rarely 
would be, we should think; and this balancing of the items in the 
bill of particulars to find a différence in the rate is outside of the 
scope of the statute, unless it be in itself a process necessary to pre- 
vent some évasion of the law, established by the facts. 

And this brings us to the considération of the circumstances and 
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conditions at Grand Eapids which concern this carrier's mode of 
coUecting and delivering the goods for its custouiers at that place. 
A minor "condition," which is analogous in its opération to that 
which we hâve before mentioned, of a want of competing trade be- 
tween the two localities, is the différence between them in regard to 
the extent of population to be served, and the amount of the trafflc, 
in tons, that is done at each place, respectively; the one being a city 
of 70,000 inhabitants, and the other of only 6,000; the one having a 
traffic of nearly a million of tons and the other of but 55,000 tons. 
It is entirely true that it would defeat the purposes of this act to 
hold that discrimination could be made against a shipper or a lo- 
cality merely because it is smaller than another; but when we corne 
to consider wliether or not, in the "aggregate" compensation re- 
ceived from either, the particulars of the service going to make up 
an equal charge to each are the équivalent in value of each other, 
and, for want of that equivalency, to pronounce it an unjust dis- 
crimination, it is not improper, we think, if the question shall turn 
upon the nature and character of that accessorial service we hâve 
heretofore described, whether it be one of "terminal facilities," 
strictly speaking, or not, to look to the population and the trafflc at 
each place to see if the facilities used for collecting and delivering 
the goods to the customers, relatively and comparatively, are un- 
reasonable, unequal, and discriminating. We cannot say that a 
railroad company, exercising that freedom in the conduct of its own 
business which is still left to it, notwithstanding the régulations of 
the Interstate commerce act, may not reasonably, and without un- 
due préférence or advantage, and without unlawful discrimination, 
collect and deliver at its own expense goods at one locality, and not 
at another, where there is such a dissimilarity of population and 
trafflc tonnage as we hâve hère, so long as its aggregate compensa- 
tion for the whole service is not greater for the shorter than the 
longer haul, but is exactly equal. But the leading, most important, 
and controlling feature of the situation at Grand Eapids, as shown 
by the proof, is the fact that the railroad company terminâtes its 
rails at a point relatively far distant from the business sections of 
the city. This condition was flrst established 25 years ago, for 
reasons that do not clearly appear from the proof, but which may be 
inferred to be largely those arising out of considérations of economy; 
and it is altogether probable that trafflc relations with the Grand 
Trunk System, breeding a désire to adopt the English habit of 
collecting and delivering goods by its own cartage, may hâve also 
largely influenced this location, and ever since that time it bas con- 
tinued to so collect and deliver its goods. There can be no déniai 
of the suggestion that bas been made, that one of the purposes of 
the Interstate commerce act was to break up unjust discriminations 
that had become hoary with âge; and the long existence of an abuse 
can in no sensé excuse its indulgence, or arrest the opérations of 
this act. Nevertheless, it must flrst be established as an abuse 
before the act can extirpate it, and being one of the established cus- 
toms of this railroad, and a well-known appliance used in its busi- 
ness, the very fact of its long existence is still a circumstance or 
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condition to be considered in determining wliether or not it is a 
violation of tlie act to keep it up at this place, and not to establish it 
at other places where the applianee kas not heretoiore beeu used. 
ïaking tUe interest of the public at G-rand Rapids, and looking at 
it as an established and faïuiliar business convenience, and a habit 
to which they hâve long been accustomed, it becomes manifest that 
the carrier could not abandon it, voluutarily or by coercion, with- 
out creatiug that dissatisl'action and préjudice against itselt wiiich 
would hâve a natural tendency to drive away its customers and 
lessen its revenues; and, being of that separabie character and out- 
side transaction which we hâve shown it to be, it may well be 
doubted if congress had any intention, if it had the power, to de- 
prive a carrier of such an applianee by imposing upon it the necessity 
of either abandoning it, or the establishment of similar appiiances 
at ail other places on its road; for it cornes to this: thaï, if this 
Company must alïord cartage facilities to its customers at lonui, 
it must do so at ail other stations. If congress had knowledge, as 
we must présume it had, of the existence of such an instrumentaiity 
araong the appliances of railroad companies, any intention to dis- 
continue it should be made manifest by more direct language than 
we hâve in this act, and not dépendent solely on implications to be 
drawn from it. While no railroad company should be aliowed to 
use any of its appliances for the purpose of making unjust discrimi- 
nations or undue préférences, in évasion of an act designed to secure 
just and fair dealing, the long-continued existence of such a custoin 
as we hâve hère may well be regarded as one of the "circumstances,"' 
if not "conditions," mentioned everywhere in the act as éléments 
which are to enter into the décision of the question of unjust and 
unfair discrimination; and it may well be argued that it is unjust 
and unfair to the people at Grand Kapids to deprive them, in the 
name of the qualifled equality which the act establishes, of this long- 
used custom of convenience. Our law affords abundant instances 
of its tender regard of the established customs of the people. We 
think that the conséquences of the dépravation to the people of 
Grand Eapids of this custom may be held to be one of the circum- 
stances which may relieve a carrier from the statutory obligation of 
equal facilities elsewhere, to say nothing of injury to itself. There 
having been no such long-established custom at lonia, and their sta- 
tion having been located much nearer to the business portion of the 
town than at Grand Rapids, exhibits a dissimilarity of circum- 
stances between the two places. 

Another condition or circumstance is that having so long ago 
adopted this plan of accessorial service, and adjusted its terminal 
facilities at Grand Rapids to that plan, to now abandon it, and, in 
lieu thereof, project its lines of rails and new station appliances 
into the traffic centers of the city, would entail upon the carrier an 
enormous cost for rights of way and other necessaries of construc- 
tion and reconstruction. The city having so largely increased in 
population since the station house was flrst located and the cartage 
plan was first established, and the cost of railroad building having 
so immenselj advanced, especially in that which is imposed by the 
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greed of municipal authorities having control of the streets and 
public ways of a large city, or of the private owners of city property, 
upon a Company seeking, under constraint, to purcliase the rights of 
way, there is scarcely any probable estimate of the cost, short of an 
actual survey, too large to imagine as a loss which would be in- 
curred in offering to the people of Grand Kapids facilities équivalent 
in convenience and attractiveness to that which they would lose if 
the company were compelled by law to give up the cartage now in 
use. ïhere is no situation like this at lonia. While we hâve no 
doubt of the ample power of congress to regulate Interstate com- 
merce, a doubt may be suggested if, even by more direct législation 
than that which we hâve hère, it would hâve a constitutional sanc- 
tion for an act which, under the disguise of "régulation," would 
thus impose upon a railway company such burdens as this, without 
making compensation in the interest of the public which was to be 
beneflted thereby. The ordinary or inviolable freedom of the use 
of its property which this company enjoys, and which cannot be 
taken from it except by due process of law, and upon fuU compensa- 
tion, might be affected by such législation. 

Finally we hâve a circumstance not more important than those to 
which we hâve adverted, but more striking in its appearance of im- 
portance, and that is the compétition of rival carriers at Grand 
Kapids for the same traffic. It needs nothing more than the mère 
suggestion of the facts themselves to display the disadvantage there 
would be to this company if it remained with its station houses in 
the suburbs of Grand Eapids, without the privilège of collecting 
and delivering by carts, while its rivais had station houses located 
immediately in the business center of the city. It does not, then, be- 
come a matter of compétition and business rivalry, but substantially 
of the annihilation of the business of this company at that i)oint, 
or, more intolerably, a déniai to this company of the right to com- 
pete with its rivais as now it may. Its only possible remedy would 
be the building of its tracks into the city, at the cost we hâve sug- 
gested. There is no such condition or circumstance as this at 
ïonia. There is there no rival line of railway to compete with this 
carrier for the traffic that is to be carried, yet this is not the effective 
dissimilarity of thèse conditions and circumstances. That arises 
more directly ont of the fact that the shippers at lonia are as close 
to their station house on this carrier's line as the shippers at Grand 
Eapids are to the Unes of this carrier's rivais there; and this carrier 
is so much further away from the premises of the shippers at Grand 
Kapids that they cannot reach its station house as readily as the 
shippers at lonia can, or as readily as its rivais can reach the same 
shippers at Grand Kapids. It is the circumstance of greater dis- 
tance, not measured by the cost of cartage as between the shorter 
and longer distance, but measured by the enormous cost there 
would be to this carrier to put its station house as close to its 
customers at Grand Eapids as its station house at lonia is to its ship- 
pers there, and as close as those of its rivais. In other words, this 
carrier has so favorably located its station house at lonia that it is 
as close to the shippers there as any station house of its rivais at 
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Orand Rapids is to the shippers at that place; and loiiia merchants, 
being, in sliortness of cartage distance, as close to its station liouse 
as the most favorably situated shippers at Grand Rapids to any 
railway station available to them, should not complain, since they 
hâve each quite equal facilities to railway stations from which their 
goods may go or corne in the gênerai traffic eastward. But this 
carrier being, at Grand Rapids, f urther away from ail shippers there 
than it is from those at lonia, cannot reduce this distance to equal 
advantage for both places without the enormous cost to which we 
hâve referred. It is therefore apparent from the proof that it is 
cheaper for the respondent to collect and deliver its goods at Grand 
Rapids by carts than to put itself nearer the premises of the shippers 
at that place, and thereby make cartage as insigniflcant or cheap, or 
as nearly so, as at lonia, or, rallier, as little obstructive to the object 
of getting business as at lonia. ïhe dissimllarity between the two 
is that this particular carrier is further away from Grand Rapids 
than lonia, not in the sensé of simple distance, but in that of the cost 
of getting nearer. Wherefore the identity of cartage cost per hun- 
dredweight, mentioned in the proof, is not the essence of this situa- 
tion, but the cost of substitution. If it were a mère question of 
miles, or quarters of a mile, this dissimilarity would not be so im- 
portant; but, when we take into considération the cost of other 
methods of accessorial service to this company at Grand Rapids, the 
dissimilarity becomes at once formidable, and, standing by itself, 
would possibly be enough to control the décision in this case. 

Now, tlien, the only effect of the fact of compétition, in such a 
state of tliings as that we "hâve at Grand Rapids, is that this carrier 
loses the traffic entirely, not because it cannot make, under the 
statute, a lesser rate to shippers on its lines than at lonia, the 
shorter haul, but because it cannot afford them equal facilities of 
access. The statute cannot be violated merely to get traffic from a 
rival by giving lesser rates than to people more favorably situated; 
cannot bleed lonia to make up for the misfortunes of compétition at 
Grand Rapids, for congress lias prohibited such a practice, but it 
bas not prohibited the carrier from resorting to a cheaper method of 
securing access at Grand Rapids than one more costly. It has not 
prohibited this company from entering into compétition with its 
rivais by some mode of access to shippers at Grand Rapids, and why 
not this mode? It has not been prohibited from extending its lines 
and placing its station houses alongside of those of its rivais, and 
why should it be prohibited from sending its carts there? It has 
not, we think, and thèse prohibitions of the statute should not be 
allowed to so operate by mère construction of words. It is quite 
the same thing as if this carrier should stop many miles away from 
Grand Rapids, and be unable to enter there unless it could form a 
connection with some outside agency which would undertake to 
bring to its lines the traffic at Grand Rapids, and carry from its 
lines the traffic to the shippers at that place. Could it he said, in 
such a state of circumstances, that this carrier should not make a 
contract to pay for such service out of its revenues without being 
amenabie to the restrictions and penalties of this act, if it should 
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turn out that thé rates were unequal between Grand Eapids and 
lonia, as it now appears by the mathematical calculations that bave 
been made? We do not overlook the fact that the act applies to 
continuous Unes Connecting with each other. That is not the situa- 
tion we suggest, but it is that of a carrier so separated — from what- 
ever cause — from the shippers at a town that it cannot reach them, 
except through the employment of a separate and distinct and out- 
side accessorial service, that does not form, in the contemplation of 
the act, a "continuous line" of transportation to the premises of the 
shipper. Congress was not contemplating that kind of a continuous 
line, but one from market to market, city to city, or station to sta- 
tion. Let us take an extrême case, and imagine this railroad com- 
pany's Unes terminating at lonia; that a transfer company should 
agrée with it to carrj', with carts, to the station house at lonia, 
goods destined to and from Grand Eapids; and that in order to 
secure this trafitic the carrier should agrée to pay for the service of 
the transfer company, charging no more, but exactly the same, to the 
people at Grand Eapids that they charged to the shippers at lonia. 
Could it be said that the shippers at lonia could complain of this 
arrangement as being a discrimination under any of the sections of 
this act? We think not; and we do not see the différence between 
the arrangement just suggested, and that which actually appears in 
this case, except the longer distance to be traversed in the accessorial 
service. It might be so long as to fairly corne within the statutory 
meaning of a continuous line, and be a single transportation, subject 
to the long and short haul rule, and ail that, but it would be a condi- 
tion so dissimilar from that pertaining to the shippers at lonia that 
it might be held to justify a lesser, to say nothing of an equal rate, 
and unobjectionable, under the statute; and if the volume of traffic 
would compensate the carrier, and be an object worth attaining in 
its own interest and that of the public at Grand Eapids it would 
be commendable, as well as fair and just. lonia could hâve no 
claim to break it up, worthy of attention, especially if it had no busi- 
ness rivalry with Grand Eapids. 

The whole of thèse dissimilarities of condition and circumstance, 
as between Grand Eapids and lonia, whether of compétition, or 
what not, may, in our view, be summed up in the statement that this 
particular carrier cannot hâve access to the traflSc at Grand Eapids 
without this cartage service that is complained of by lonia, while 
at that station it can hâve access to the relatively insignificant traflfic 
there given to the carrier without it. But for the rival Unes at 
Grand Eapids, the carrier might force the expense of the inconven- 
ience of the location of the station house on shippers there, just as, 
in thousands of localities, it is enforced on shippers who must cart 
their goods sometimes 10 or 20 miles, or even more, in some places, 
to reach the nearest railway station. But in this instance, because 
of thèse nearer tracks, the shippers cannot be forced to incur this 
expense, and this condition or circumstance compels the carrier to 
supply the access which it does supply as cheaply to itself as possi- 
ble; and any interprétation which prohibits it from doing this in 
the cheapest way is an unjust discrimination in the "régulation of 
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commerce," against this particular carrier, if rjot unlawful, and can- 
not be any less unjust and unlawful than it wculd be if the prohibi- 
tion extended to an injunction forbidding the carrier to build its 
lines and station houses as close to the shippers at Grand Eapids as 
those of its rivale, if it did this, confessedly, it raight, by grouping, 
charge an equal rate with lonia, although that îs the shorter haul, 
and would by such extension be still shorter. Hence we do not see 
why they may not just as lawfully charge an equal rate if the access 
at Grand Kapids be had by carts, rather than by extended lines of 
rails. Surely, if the rails were extended, and an equal rate were 
chargea, lonia could not demand that a mathematical calculation 
should be had of the exact oost of the new access, and an aliquot 
part of the equal rate be deducted, in order to make a showing of the 
larger charge for the shorter haul. What lonia really demands is 
that she shall be allowed to impose an additional burden upon the 
carrier, by taking advantage of appearances in this matter which 
ignore the inconvénient and distressf ul location of its station house 
at Grand Eapids, while its own station house is as conveniently 
located in that respect as any station house could well be. There is 
no reason why the défendant company should be thus forced to build 
its lines into the city to secure its railway traific. 

In reply to the argument that there must be some limitation upon 
the distance from the shippers to the station house for which this 
accessorial service would be permissible, or else the same beneflt 
could be claimed for any shorter distance than that which exists in 
this case, it would seem sufflcient to say that if this carrier's lines 
were projected into the city of Grand Kapids, and its station houses 
located adjacent to those of its rivais, so that there would be literally 
no différence of convenience to the shippers, the additional acces- 
sorial cartage would then be, on the face of it, an unjustitiable dis- 
criminating beneflt, which would also be apparent if the new station 
house were located relatively with the same advantage that the 
other station houses are located, and, to put it more directly, if the 
station house at Grand Eapids should then be relatively as conven- 
ient to the défendant company's customers as the station house at 
lonia, which is possibly the légal test. No matter what the dis- 
tance, great or small, if the peculiar conditions be such that the 
carrier cannot, except at great cost, hâve access to the traific without 
some supplemental agency, the dissimilarity would exist. For ex- 
ample, suppose that, through some favoritism, a railway carrier 
should be denied access to the whai-fs on a water way from and to 
which the traific of that water way was delivered, and that, by the 
establishment of accessorial cartage to and from the wharf, the rail- 
way could share in the trafïic with rivais who were favored with 
a more direct access; the condition would then be analogous to 
that we hâve hère, although the cartage might be for only a 
few hundred feet. Or suppose even that there were no circum- 
stance of rivalry in the condition, but that at one station, situ- 
ated on a water way, this déniai of access should exist, while at 
another station, remote from the water way, no such access were 
needed; now, if, to get the trafflc conveniently from the water way, 
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the railway company sliould establisli an accessorîal cartage service, 
and, grouping as it may with the remoter station, would charge an 
equal rate for the whole service, including collection and delivery 
at the water side, then surely there would be in such a condition 
a dissimilarity to that at the remoter station which would justify 
the equal rate, without incurring the denunciation of the statute, 
Everything hère dépends upon a fair, reasonable, and just considéra» 
tion of the particular facts and circumstances of each and every case; 
and, in the nature of it, there is an impossibility to prescribe any 
gênerai rule of law to govern it, because it is not a question of law, 
but a question of fact. 

No case haa been cited on either side precisely like this, and it 
belongs particularly to that peculiar class of cases as to which it has 
been said by the English courts that the argument from authority 
seems to be without any conclusive force, because it is so distinctly 
a question of fact. In the case of Parker v. Railway Co., supra, 
Coleridge, J., in delivering judgment, treats a case quite analogous 
to this, if the marked distinction be noted that it was a controversy 
between the carrier and the complainant about alleged préférences 
against him and in favor of itself qua carrier and its carrier's 
agents doing the carting for the railway qua carrier, while the com- 
plainant did his own carting, the charge being in that case for pre- 
cisely similar services from and to the same place. It was not, 
as hère, a controversy between widely-separated localities, but be- 
tween persons doing business at the same place, and over the same 
route. In the eighth and last branch of the case which he consid- 
ered, there was paid by the Company to contract carter's or carrier's 
agents one shilling and sixpence more to cover the cartage service 
than was collected from the shippers employing the railway com- 
pany itself as their carrier, and wliose goods were thus carted for 
them by the railway company. The plaintiff, an outside carrier 
over the line in compétition with the railway company qua carrier, 
did his own carting, and sued to recover back this extra shilling and 
sixpence per ton, upon precisely the same theory of mathematical 
déduction from the station to station rate that was adopted in this 
case. It was held that because the charter of the railway company 
authorized it to make separate arrangements for the accessorial 
facilities, very much as the Michigan statute does in this case, and 
protected the public against inequalities and discriminations in that 
accessorial service, by a spécial tribunal, performing, as to them, the 
same functions belonging to our Interstate commerce commission, 
pro hac, the question of unlawful discrimination in the accessorial 
service was to be treated separately, and on its own facts or merits, 
so to speak, and should not be confused with the station to station 
charges, and with that other equality as to the latter which was 
protected by another section of the railway charter, and that the 
plaintiff could only complain if the company should refuse to carry 
his goods in its carts for the same rate of carriage that it carried 
his rivais' goods in its carts. Ile was not to hâve it deducted from the 
station to station rate, in order to make him equal by that process, 
Of course, in the considération of that equality between "localities" 
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which. is seeured by our act, and now by the most récent act in Eng- 
land, there is a wide différence in the application of the rule of the 
case just cited. It possibly would be inadmissible to say that this 
act coulj net be violated by the railway company, except by a refusai 
to do an already established carting for the shippers at lonia on the 
same terms upon which it does the carting for the people at Grand 
Eapids; but the application is found in the fact that we hâve hère, 
as there, in the Michigan act, a spécial authority authorizing this 
company to establish the accessorial service, if sucli législative au- 
thority be needed. And hère the powers of the Interstate com- 
merce commission to deal especially and separately with the acces- 
sorial service are as ample as were those of the spécial English 
tribunal; and according to the ruling in that case the accessorial 
service hère should be separately and independently treated, as it 
vi'as there, and then, multatis mutandis, it cornes to a plain state- 
ment of the question whether or not, under our act, this railroad 
company is bound to establisii a cartage service at each and every 
other station, when at station A its shippers hâve had their goods 
collected and delivered on their premises by the railway company? 
Shall it be compelled, at every locality or station, to collect and de- 
liver on the premises of the shipper, because it does at one? And 
that is the real question in this case. It may be that it is a proper 
construction of the act to compel the company to do this, but, if so, 
it must be done upon the theory that equality of accessorial facilities 
means an equality, not between shippers using the same facilities, 
but an equality of facilities at each and every station, and not, we 
conceive, upon anj' theory of secmlng that equality by a mathe- 
matical readjustment of the rail rates from station to station. And, 
seemingly, the peremptory order of the commission to abolish the 
cartage at Grand Eapids adopts that view, but if so the mathematical 
calculation was wholly irrelevant. In another but earlier case be- 
tween the same parties, supra, there was a controversy over the 
accessorial service, which the plaintifif did for himself, he having to 
pay the full charges made to other shippers for whom the company 
did the selfsame sei-vice between différent stations, or pairs of sta- 
tions; and he sought to recover, as for excessive charges, that which 
was paid for cartage by others to the company. It was held that a 
shipper could not be compelled by the company to accept the acces- 
sorial service which it supplied, but should hâve the privilège of 
doing it for himself, and that the cost of it should be deducted from 
the full charges made to other shippers for whom the service was 
performed. There it was again a struggle between two rival car- 
riers over the same line, between the same pairs of stations, for 
charges covering precisely the same services; as if, in this case, a 
shipper at Grand Rapids should choose to do his own cartage, he 
might compel the company to deduct its cost from their full rate, 
in which it was included, if it were so included as a fact. The main 
fact found in that case was that the service at the several stations 
actually performed by the company was the very same service for 
which it refused to make the shipper doing it for himself any allow- 
ance for its cost, no reason whatever being given for the discrimina- 
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tion. Obviously this déduction of the cost of tlie cartage well illus- 
trâtes when that réduction may be required. Just as obviously tbe 
circumstances hère are différent, — we mean in their application to 
the common prineiple applied in both, by the court there, and by 
the commission and the court below hère. Unless we assume, as 
was assumed in this case, the exact equivalency of cost to the carrier 
of the carriage on the rails, dehors the accessorial service, the déduc- 
tion cannot be made, under any of thèse English cases. Now, it is 
true that where the whole service, and ail its parts, whether main 
or accessorial, is precisely the same to each of the contending ship- 
pers, the schedule charges of the company may be fairly inferred to 
represent that équivalent cost; but it is otherwise where the service, 
or any of its parts, is différent, as between the two contending ship- 
pers, and where the only fact from which the equivalency of service 
may be implied is that of an equal rate for both on the schedule of 
charges, which fact is hère explained to come, not from identity of 
parts, or equivalency of service in every part, but only from a per- 
missible grouping of the two, notwithstanding the literal prohibi- 
tions of the act of congress. There appeared in that case not alone 
the one fact of an equal rate, but others aliunde, from which was 
established the foundation fact, that of an exactly equal service in 
ail its parts, namely, hère the service is not otherwise shown to be 
equal, but is claimed to be so solely because of the equal rate taken 
alone. We hâve already held in this case that the grouping rate did 
not imply equivalency of the circumstances and conditions men- 
tioned in the statute, nor is this necessary equivalency of cost to the 
carrier to be so implied, on the facts of this case, from the circum- 
stance of an equal rate arising only out of the grouping on the sched- 
ules. The admission imposed upon the company in that behalf was 
called an admission of similarity of condition and circumstance, but, 
if this did not mean an equivalency of cost of strictly rail carriage, 
it could aflord no foundation for the réduction of cartage, under any 
case we hâve examined. Always the minuend of the arithmetical 
process of subtraction is the équivalent cost of each carriage to the 
carrier, and the subtrahend the cost to the carrier of the équivalent 
accessorial service which .has been done by the shipper himself, but 
charged by the carrier as if done by him. Hère it was found as a 
fact that the rate of cost at lonia and Grand Eapids was the same, 
but it did not thereby sufficiently appear, in our judgment, that cost 
of carriage to the carrier was the same; and therefore the mathe- 
matical process was inapplicable, treated strictly on its own merits. 
But we place our judgment upon the broader ground that in a case 
like this it does not apply, because of dissimilarity of circumstances 
and conditions attending the accessorial senice at Grand Rapids 
and lonia, respectively. Thèse two instances we hâve cited are suffl- 
cient to illustrate the authority of adjudicated cases for the déduc- 
tion of cartage from rail rates between the stations. In the Baxen- 
dale and Garton Cases, supra, the déduction of cartage and other 
analogous service was gone over in différent phases of the question, 
and the resuit of préviens décisions was stated by Cockburn, C. J., 
thus: 
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"That princlple is that a railway company bas no right to impose a charge 
for tlie conveyance of goods to and from the station, where the customer 
does not require such service to be performed by the company." 

And, where it is a dispute about substantially the same service 
for each shipper, there can be no doubt of the application of that 
principle, but it requires différent treatment, upou broader grounds, 
when it is brought in to détermine a dispute between two localities 
qua localities, and not as classes of shippers having substantially the 
same service performed under the same circumstances and condi- 
tions; and, as we hâve endeavored to show, the bearing of the same 
or équivalent conditions and circumstances is not always the same 
as to each of thèse catégories. That pertaining to différent sta- 
tions usually turns not so much upon rates of freight charges as 
upon a diiïerence in uses of the facilities furnished or withheld at 
the several stations, of which Ayres v. Railway Co., 71 Wis. 372, 37 
N. W. 432, where a discrimination as to the use of live-stock cars 
was complained of, is a convenient illustration. Hutch. Carr. § 291 
et seq. And this case, in our judgment, belongs rather to that 
category, and must be so examined, as to the bearing of the circum- 
stances and conditions, in their similarity or dissimilarity under 
the Interstate commerce act, than to the other category of a difCeren- 
tial freight rate, to which it bas been coniined by the Interstate 
commerce commission — the complainant in the case — and the court 
below. Take the condition or circumstance of compétition for ex- 
ample. That circumstaace might be more effective to justify a dis- 
crimination as between two disputing localities, like Grand Rapids 
and lonia, as they présent themselves in this record, than as between 
two shippers, or classes of shippers, themselves engaged in the 
rivalry of compétition in their lines of business, either at the same 
place, and where the gênerai service for each was the same, as in 
Evershed's Case, supra, which has been relied on in favor of lonia, or 
as shippers at différent places, but competing with each other in the 
same markets, as appears in other cases. That case went through 
ail the courts, including the house of lords, and is a leading case on 
the subject, belonging, we repeat, to the class of adjudications about 
discrimination in rates, and not facilities, wherein the injury to the 
shipper in the particular case, who was paying more money than his 
rival for the same semce, was the cause of complaint; and, if lie 
directiy pays it, he may recover it back, on the common counts in 
assumpsit. Hutch. Carr. § 301 et seq. The traffic acts in England 
and hère hâve enlarged the remedy, and afford additional redress, or 
where the action of assumpsit to recover back unlawful charges 
would not apply; but still the tests, in the absence of spécifie statu- 
tory tests, like the longer and shorter haul, are yet quite the same, 
at least in their judicatory value. Apparently there may be a dis- 
crimination in rates, when truly there is only a fairly-justifled différ- 
ence in "facilities," which produces this appearance of a différence 
in rates; but this is only another mode of saying that the conditions» 
and circumstances are dissimilar, which being recognized by the 
statute as a necessary discrimination, it cannot, therefore, be un- 
lawful. Let us imagine a narrow-gauge road competing at Grand 
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Eapids witli a broad-gauge road, and making an equal rate with it ; 
but, in order to use its diminished cars, it becomes necessary to 
repack or transfer the goods from Connecting cars to its own. 
Could it be said to violate this act, if at Grand Eapids it paid for 
the repacking or the transfer, and, there being no other than the 
narrow gauge at lonia, it charged there a full rate? Should it be 
compelled at lonia to lessen the rate by so much as the repacking- 
cost, or the cost of transfer, on the theory that this cost being de- 
ducted made a rate less for the longer than tlie shorter haul, or was 
a "rebate," in effect, or an "undue advantage"? There would be a 
physical condition in the matter of the compétition as potential in 
its dissimilarity as a water compétition, or that of a railroad noE 
under the control of tlie interstate commerce commission, wliich is 
recognized as a dissimilarity justifying discriminating rates (Kail- 
road Commission v. Clyde Steamship Co., 5 Inter. St. Commerce Coni. 
R. 327), but none the more potential than we hâve in this case, where 
the physical remoteness of the station house cannot be overcome 
except at great cost. Moreover, it is just as much out of the power 
of the interstate commerce commission to correct that physical con- 
dition by any order it could lawfully make as in the case of water 
compétition. It can neither change the gauge of the road, nor 
lessen the remote distance of the station house, nor yet compel the 
rival road to charge a larger rate to cover the différence. It might, 
forsooth, preliminarily authorize the narrow-gauge road, or that 
with the far-away station house, to charge a lesser rate than that for 
loiiia — the shorter haul — which would be inelïective, however, as a 
remedy, because there is no compétition of any kind between lonia 
and Grand Eapids, and that station is not involved in this problem 
of compétition of rival carriers at Grand Eapids, in any such sensé 
as this we are considering, or authorize it to charge a lesser rate 
than the rival carriers, which needs no sanction of the commission, 
we take it ; but that remedy is as useless as the other, since the rival 
carriers would corne down with their rates, and there is the same 
trouble as before. What could the commission do? Its control 
over rates is not such as to compel the rival roads to maintain a flxed 
différence, always operating to overcome the misfortune of their un- 
fortunate rival; and it cannot invade the rights of property, and 
command, by mandatory injunction of the courts, or otherwise, the 
change of the physical dissimilarity which stands in the way in- 
exorably. 

We again say that a doubt may be suggested whether congress 
has the power, in "regulating interstate commerce," to do a thing 
like that which was doue by the commission in this case, whatever 
benefits to the public may be desired from equality of treatment, of 
service and facilities. We must take the railroad properties as they 
are, with ail the limitations that smallness of means may impose; 
and whenever the proposed "régulation" départs from the business 
of "regulating" the facilities and opérations of carriers as they 
actually exist, and enters into the domain of deprivation, construc- 
tion, and reconstruction of properties, to carry out the proposed 
"régulation," it is time to pause, and at least consider the effect of 
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such a process upon the rights of property. We do not find it nec- 
essary to base our décision upon such a considération, in tliis case; 
for we repeat that this régulation of ttie accessorial service facilities 
which the act has undertaken must be, upon a proper construction 
of the act Itself, confined to the existing state of things in regard to 
the use of its property by each and every carrier, and the powers 
conferred upon the commission and the courts must be restricted 
within the boundaries of "régulation," and not invade the rights of 
property. As was well said dv CresM'ell, J., in Re Catherham Rv. 
Co., 1 0. B. (N. S.)410, 419: 

"By the act of parliament in queistion, very extensivo powci's are con- 
feiTed on this court, — powers which niay be excrcised for the benefit of the 
publics but which may also be exercised to tlie great détriment of tliose 
who are engaged in carrying on railway conccrns; and tlierefore the courts 
should be very cautious before they set on foot an inquiry to as(;eitain that 
there is reasonable ground for believiug that the provisions of the act hâve 
been infringed." 

And, if we flnd that the order of the commission to discontinue 
the cartage at Grand Rapids opérâtes to dc^prive the carrier of its 
business at that place, it cannot, in the language of the act, be a 
"lawful order" or "requirement," which the power of the courts can 
be invoked to enforce, under the sixteenth section. Separated and 
distinct as it is, this accessorial service at Grand Rapids, and the 
use of it, is a right of property of this carrier; and an order of the 
commission depriving the company of it, and forbidding its use, is 
not authorized by the act, whatever power the commission may hâve 
over it, to prevent inequality of rates as between Grand Rapids and 
lonia, where that inequality arises out of the improper use of this bit 
of its property by the carrier, if a case should présent itself where 
shippers at lonia and Grand Rapids would bejn compétition with 
each other in the markets reached by them jointly, in such a sensé 
that the rates of freight, so discriminated, would give the one the 
advantage over the other in their rivalries in trade, which is not the 
case hère, as shown by the spécial flndings of that fact. In the 
Evershed Case, in order to justify the discrimination in rates, there 
was a struggle to establish the same inexorable necessity arising out 
of the physicial condition that we hâve intimated hère, but it did 
not avail, for the reason tha'^'it did not exist. Hère every shipper 
who lives at Grand Rapids, with the possible exception of any who 
live adjacent to the ill-located station house, is affected by that dis- 
tance, in its relation to the distance from the station house of the 
rival carriers. There it was only two or three shippers who were 
favorably situated, in having spur track connections with a rival line. 
The loss hère is of the entire trafific of a city. There the défendant 
company would only lose that of two or three favorably located 
brewers, which is almost de minimis, in comparison with this. But 
the great différence is that there it was a discrimination between 
rival shippers in the same trade, at the same place, sending to the 
same market, and for whom the same service was donc, while hère 
the complainant is a locality — for that is the real nature of it — 
widely separated from that at which the alleged discriminating out- 
V. 74F.no. 7 — 53 
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side service takes place, and with wMch the complaining locality bas 
no connection, there not being the least trade rivalry between the 
two. There, also, there was not only an allowance for cartage, but a 
direct rebate of the station to station rate, wliile hère the schedule 
rate is the same, and the only différence is as to the independent 
cartage service, made necessary by a condition of things which does 
not exist at lonia. The judgnient of Bramwell, J., in the court of 
appeals, states the grounds clearly. After recognizing that larger 
quantifies of goods is a justifying circumstance, — which, by the way, 
we hâve very strikingly in this case, — he says: 

"It is also urged that the three flrms had something in the nature of a 
natural advantage, to the beneflt of which they were entitled in their deal- 
ings with the défendant. I am of opinion that is not so. Thej hâve, in- 
deed, an advantage whicli enables them to put a pressure on the défend- 
ants; but. if the défendants yield to it, they must give an equal advantage 
to the plaintiff. If the three flrms were a mile nearer than the plaintiff to 
the defendant's station, doubtless tbe défendants might charge the plaintiff 
a larger suin for carriage. But the one advantage hère that the three tiriiis 
hâve is that they hâve easy access to another railway. So they might hâve 
to a canal or an ordinary highway. But thèse considérations, though a rea- 
son for the dlœinished charge, do not justlfy the extra charge to the plain- 
ti£E." 

And Britt, J., adverting to the sidings Connecting with the rival 
line, says this: 

"Now, it seems to me that the plaintiff and the three flrms of brewers, in 
their relations with the défendants, were under the same cireumstances in 
every material respect. The défendants did the same thing for both the 
plaintiff and the three flrms of brewers. In each case they coUected and 
carted the béer through the town; they took it to their station; they theu 
put the beér Into similar trains, and conveyed it over the same Unes of rails; 
and as may be assumed for the purpose of this discussion, the quantity car- 
ried for the plaintiff and the three flrms was the same, and between what 
the défendants did for the plaintiff, and what they did for the three finns, 
no différence exlsts, but the charges which they made to the three flrms in 
respect of the same services were différent." 

In the house of lords it was said by Lord Blackburn that: 

"It may be well that peculiar cireumstances, as in some of the cases 
which hâve been referred to, make some différence. There may be the dif- 
férence between wholesale and retail. A large quantity of goods may be 
carried cheaper than a small quantity. That would be a différence of cir- 
cumstance. And many other cases may bejpointed out in which the cireum- 
stances would not be the same." '%■ 

He then rules that what is necessarily done merely to "coax" 
traffic from a rival carrier is not a difEerential circumstance, under 
the English act. 

îsTow, mutatis mutandis, lonia, as a station, has its station house 
as near its traflic by rail as any railway station house at Grand 
Bapids to which the shippers do their own carting, but, unfortu- 
nately, the défendant company has its station house, relatively to ail 
the rest, — that at lonia as well as others, — more than four times the 
distance; and it offers the carting to overcome this physical disad- 
vantage, not to one shipper only, but to ail, coming precisely within 
the gênerai rule stated by Bramwell, J.: 

"It is open to a railway company to make a bargaln with a person, pro- 
vided they are willing to make the same bargaln with any other, though 



that other may not be in a situation to malie It. An obvious illustration 
may be found in season ticlsets. A man is taken a daily journey for Is., 
for which bis neighbor, who takes it once a month, pays 5s. He is entitled 
to the same benefit, but It is one he cannot avail himself cf. So as to goods. 
If a million tons are carried for A. at a certain priée, B. may demand the 
same rate for the same quantity, though he never will or can, because bis 
dealings are too small." 

Hère, if this rule applies as to a claim by one station for equal 
accessorial facilities, the most favorable application of it in behalf 
of lonia would be that if the railroad station of the défendant Com- 
pany at that place were a mile and one-quarter distant from the 
business center or sections of the town, as at Grand Eapids, it 
should hâve cartage service at the same price, although it might be 
that there was no pressure on défendant to furnish it, tlirough 
rival lines bidding for its trafQc; the more unfavorable application 
of it being that, to entitle it to cartage, it must also hâve as large a 
quantity of goods. We hâve given so much attention to this Ever- 
shed Case because it has been misapplied, as we think, in support of 
the contention of lonia hère ; the conditions and circumstances being 
too wide apart in their application, even as analogies, to the two 
cases, respectively. But the subséquent cases above cited show that 
the Evershed Case has been very much restricted, as we restrict it 
hère, if not overruled. So far as it is any authority for the notion 
that the compétition of rival lines is not a circumstance to be con- 
sidered in determining the question of undue préférence, we hâve the 
court of appeals, in the Phipps Case, supra, saying that "its authority 
upon this point is gone" ; it having been otherwise ruled in the house 
of lords, in the Denaby Main Colliery Case, supra. And there is 
not any doubt that, whatever may hâve been thought heretofore on 
the point in England, now the compétition of rival Unes is one of the 
circumstances that must be considered, not as controlling, but as an 
élément, along with others, to justify the discrimination of which 
complaint is made. In the case of Railroad Co. v. Greenwood 
(1888) 21 Q. B. Div. 215, while stating what should influence the 
action of the railway commission in its inquiry, — just suoh an in- 
quiry as we are making hère, in determining whether that which our 
Interstate commerce commission did shall receive the approval of the 
courts as a proper order to be made, — Cave, J., says : 

"Obviously, the considérations would be of a somewhat intricate nature. 
It would be necessary to inquire what were the reasons why more was 
charged for one distance than was charged for another distance, or why 
proportionately more was charged for one distance than another; and that 
would dépend upon a great many considérations, arising out of the nature 
of the trafic, the peculiar facilities, the compétition which might be devel- 
oped, and a great many other matters which, quite obviously, were unfit to 
be tried before a jury," etc. 

And in one of the very latest cases, that of the Liverpool Corn 
Trade Association, supra, before the Énglish commission itself, in 
treating of the most récent English a et, now extending, in terms, the 
jurisdiction to controversies between "localities" about unjust dis- 
criminations, as our act does, and lamenting that the législature 
had not undertaken to prescribe the régulations it has left to the 
commission and the courts to décide, it is pointed out that not only 
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the interest of the public (parentlietically, we suggest tlie public at 
Grand Eapids as well as tliat at lonia), but "the commercial interests 
and necessities of the railway companies," are to be considered, in 
fixing charges. Wills, J., in leading up to the conflicting authorities 
on the more or less potential effect of compétition upon the question 
of undue préférence, and reaching the conclusion that it is not to be 
excluded, but that the "legitimate interests of the railway company" 
are also to be considered, asks this question : 

"What are the circumstances under whicli it would be natural, af ter taking 
other legitimate considérations into account, to ask oneself— First, does the 
public luterest require the maintenance ol the lower charge; and, secondly, 
can the higher charges be reduced without an unfair interférence with the 
interest of the company V Obviously, if, npon other grounds, the court sees 
there is no undue préférence, thèse questions become Immaterial. But if, upon 
gênerai grounds, and without regard to thèse considérations, a case of undue 
préférence has been established, the natural conséquence would be to order 
the company to desist from the préférence. No order eould be made as to 
how the inequality should be redressed, and the choice between the différent 
ways must always be left to the company. They would be obllged, however, 
either to level up or level down, or to do both. But suppose they can satisfy 
the court that to level up would destroy a traiiic which, in the public interest, 
ought to be secured, and that to level down would be to afCect an undue ré- 
duction (whatever that may mean); it foUows that, for différent reasons, 
neither the one method of l'edressing the inequality, nor the other, nor a com- 
bination of the two, ought to be adopted, and that, therefore, the order ought 
not to be made. In other words, the state of things which créâtes the préfér- 
ence is justified, and the préférence ceases to be undue, within the meaning 
of the législation." 

He was dealing with an English act, which, unlike ours, was pre- 
scribing a vague statutory rule, — ours leaving the question open, but 
it is worthy of remarie that he was combating the argument of the 
attorney gênerai that the English act had prescribed the public inter- 
est as the sole or only rule of décision. Parliament, in its omnipo- 
tence, might do that, possibly, or witliin any degree, but we suggest 
that our congress might find constitutional obstructions to the enact- 
ment of any rule which destroyed the carrier's interest, as one of 
the considérations to be used in judgment. It cannot sacrifice the 
company's property or rights to the public interest, but can only 
regulate the business in the interest of both, We are not unmind- 
ful of the danger to which the commission calls attention in one of 
its cases (the Clyde Steamship Oase, supra), of o\'erlooking disshni- 
larities of législation, methods of trade and transportation, and the 
like, in dealing with English précédents, and we hâve tried to avoid 
it hère; but, after ail, our act is founded on an expérience in the 
mother country commencing this kind of législation contempora- 
neously with the birth of railroad transportation, and extending, in 
its common and statute law, to ail classes of carriers. The gênerai 
purpose of both is the same, and the rules of administration there 
and hère should be divorced, as they clearly hâve been by the courts, 
from any rigid adhérence to mère technical précédents and authority, 
of which the subject is, in its nature, quite incapable, and proeecd 
upon the broader flelds of commercial and trade régulation, elastic 
enough to adapt itself to every recurring différence of condition and 
circumstance. Our act requires this. That is why the commission 
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itself existe, and the reason for the anomalous statutory jurisdiction 
we are exercising. If we proceeded on the usual lines of technical 
law judgments, the ordinary jurisdiction would suffice. We feel 
quite sure tliat, so considered, the action of the commission in this 
case is not sustained by thèse English précédents, or any of them. 

The question has never been decided in our own courts, so far as 
we are advised. In the case of Hezel Milling Co. v. St. Louis, A. & 
T. H. K. Co., 5 Inter. St. Commerce Corn. R. 57, the commission fol- 
io ws its judgment in the case we hâve in hand, under circumstances, 
as to one of the carriers, more like Evershed's Case, in the condition 
that the disputing shippers were using the same service, and cartage 
was allowed to one, and not to the other, on the theory that tlie case 
was decided, namely, tliat the two cities of St. Louis and East St. 
Louis M pre one shipping community, in the jjractice of the companies. 
But it was said that if that theory be discarded, and they were treat- 
ed as separate communities, theii it would not be a violation of the 
long and short haul statutory rule, because the rates on both sides 
of the river would be the same, and then the only considération open 
would be the "subordinate matters above mentioned," — that is, 
equality of accessorial service. ïhe commission pertinently re- 
marks that it is easy to see that questions of practice under partial 
or absolute "free cartage" must dépend largely, for solution, on the 
particular circumstances of each case. In their order in the case 
now under considération, we think they did not give due weight to 
the circumstance so peculiar hère, of the remotely located station 
house relatively to the nearer station houses of its rivais, and the 
cost to the Company of ove^coming that condition by locating as 
favorably as its rivais, nor to the circumstance that this is a contro- 
versy, not between shippers of the same shipping community, in 
rivalry with each other, but of remotely separated stations on the 
same road, having no compétition with each other in trade, and not 
similarly disadvantageously situated as to railway station houses. 
In the Case of Clyde Steamship Company, supra, and the subséquent 
case of Gerke Brewing Co. v. Louisville & N. E. Co., 5 Inter. St. 
Commerce Oom. R. 596, the commission reached the conclusion, as 
we understand it, that the compétition of rival lines is to hâve its in- 
fluence, if it be outside the control of the commission itself, but if 
inside that control, it can hâve no influence, except when the commis- 
sion shall, upon preliminary inquiry, permit it to operate, and direct 
the régulations. We do not know that the courts hâve approved this 
rul,e of distinction, nor that we are called upon to décide the ques- 
tion, since we may place our judgment upon this point upon the 
ground that long before the interstate commerce act, and long before 
the existence of the commission, — almost a quarter of a century 
before, — this défendant company was using this accessorial cartage 
service, and it was not bound, on the passage of the law and of the 
création of the commission, to suspend or abandon that service, and 
await an application for its sanction. It might go on, we think, and 
justify, if it could do so, when its practice should be called into ques- 
tion. So this case does not fall within the commission's rule, per- 
haps. It is not impossible that where compétition is free and open 
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to ail alike, where every carrier involved is under the control of the 
commission, where it is only a question of tke adjustment of freiglit 
rates, and not at ail one of overcoming physical disadvantages which 
operate to shackle one of the competing Unes, this rule might be ap- 
proved by the courts. But where it is one of accessorial services or 
terminal facilities, or the choice by a company of methods of securing 
access to the goods to be carried in this physical sensé, and not 
wholly of mère rates to be charged, we doubt if the rule could be 
applied, even by the législature, certainly not by the commission, 
without unreasonable, if not unlawful, restrictions upon the rights 
of property involved. Atchison, T. & S. P. E. Co. v. Denver & N. O. 
E. Go., 110 U. S. 667, 682, 4 Sup. Ct. 185; Northern Pac. E. Co. v. 
Washington Territory, 142 U. S. 492, 12 Sup. Ct. 283; Ex parte 
Koehler, 23 Ped. 529, and 25 Fed. 73; Little Rock & M. E. Co. v. St. 
Louis, I. M. & S. Ry. Co., 41 Fed. 559. But in no case is the efEect of 
this compétition of rival Unes a question to be settled by presuiup- 
tions, prima facie or conclusive, as to similarity or dissimilarity of 
condition and circumstance. Nor is it a question of the power of the 
commission to mitigate hard conditions, though sometimes it cer- 
tainly cannot do that, as in this case, by any remedy it can aflord, 
such, for example, as by putting this company on an equality with 
its competitors in the matter of location of its station house. It is 
a question of fact what influence compétition shall hâve in justifying 
rates, and thèse rules of évidence, one way or the other, are, at most, 
only means of ascertaining the fact, but not rules for distributing 
between them the powers of the commission and the railroad com- 
pany in the matter of establishing the rates. The statute prescribes 
no such distinction between classes of compétition that are to justify, 
or not to justify, discrimination in rates, nor to authorize the rail 
way company to act without the sanction of the commission, as sug- 
gested; and, if it may be true that the powers conferred on the com- 
mission are broad enough to imply this distinction based on the 
potency of its control, we cannot say that it should be implied. If 
congress had intended so important a rule of statutory construction, 
the ordinary method of législation requires that it should not hâve 
been left to implication. Whether the competing Unes are within 
the control of the commission, or not, under some peculiar condi- 
tions, the railroad company must act for itself in flxing rates, we 
should think; and in any case, if, on final adjudication of the fact 
of the influence compétition should hâve in the given case, the dis- 
crimination is justifled by the fact, the failure to apply to the com- 
mission in the flrst instance is only a misprision of administration 
under the act, and cannot be held to impose any penalties of eviden- 
tial presumptions in trying the fact. The trial of it proceeds in the 
courts on the same rules of évidence as to presumptions, burden of 
proof, and the like, whether the commission bas acted preliminarily 
or not, and only the législature can alter this right of the company 
to hâve the question of the justifying facts tried in that ordinary 
way in which such disputed facts are established. This ruling of 
the commission on the eiïect of compétition, and its opération in 
practice, overrules its formerly expressed views on the subject of the 
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Initiative in action, as laid down in the case of the pétition of the 
Missouri & I. E. T. & L. Co., Missouri & I. R. T. & L. Co. v. Cape Gir- 
ardeau & S. W. Ry. Co., 1 In ter. St. Commerce Corn. E. 30; and it dis- 
tinguislies the cases in tiie courts wliich may be talien against its new 
ruling, and we need not cite them. Nor, indeed, do we tliink we are 
required to décide that point in this case, for tlie reason already 
statfcd, and need go no furtlier tlian to say that the circumstance 
that the défendant company did not apply to the commission to per- 
mit the cartage it had so long used caunot be held anywhere to be a 
presumption against it of similarity of conditions and circumstances. 
We try the case in the courts de novo, on the facts there presented, 
bat on the prima facie truth of the findings of facts by the commis- 
sion, which is not, however, the presumption to which we hâve just 
adverted. Neither before the courts nor the commission is there 
any presumption against the carrier that the conditions or circum- 
stances are similar or dissimilar. Interstate Commerce Commis- 
sion V. Cincinnati, N. O. & T. P. E. Co., 56 Fed. 925; Interstate Com- 
merce Commission v. Atchison, T. &. S. F. K. Co., 50 Fed. 295. Os- 
borne V. Railroad Co., 48 Fed. 49, was oven'uled in the circuit court of 
appeals, but without any expression of opinion on this particular sub- 
ject, or référence to that whicli is said in the court belovv about it. 
Railroad Co. v. Osborne, 3 G. C. A. 347, 52 Fed. 912. 

Thèse cases, and others to which they will lead, leave the question 
of the influence of compétition, as a circumstance or condition to 
juatify discriminating rates, undecided. In the case of Interstate 
Commerce Commission v. Texas & P. Ry. Co., 52 Fed. 187, strong 
views were expressed against its influence, based largely on some of 
the English cases to which we hâve called attention, and some of 
which, upon the authority of later cases, may be of doubtful force, 
as we hâve shown; but on appeal the question was reserved, and the 
court said of foreign compétition, held by tlie commission not to be 
of itself a circumstance or condition of dissimilarity, — what applies 
quite as well to that which arises at home, — that "its ultimate dé- 
cision may hâve a wider influence upon the interstate commerce of 
this country than we can foresee." Interstate Commerce Commis- 
sion V. Texas & P. Ry. Co., 6 C. 0. A. 653, 57 Fed. 948. We do not 
feel called on to décide the broad question in this case, and, as was 
done in that case, limit what we do décide to the narrower field pre- 
sented by thèse facts. The bare, naked fact of compétition in an 
open field may not be available to justify discriminating rates on the 
ground of dissimilar conditions; but it is not to be excluded as a 
forceful élément of considération, when it results, as hère, in the 
annihilation of the business of a carrier at a particular station on its 
line, because of a physical or mechanical disadvantage which it may 
overcome by the use of an appliance which it has long used for that 
purpose, and the use of which is complained of, and called in ques- 
tion, as an unlawful discrimination under the act. The peculiar 
condition hère is the physical disadvantage existing, whether there 
be compétition or not, but which becomes destructive and fatal when 
conipetitors do appear to take advantage of it. The compétition is 
not, then, a bare and naked struggle for traffic on equal terms, 
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where carriers seek advantage of each other toy discriminating rates, 
or where they use the compétition to compel the public to malie up 
the losses to themselves by increased rates elsewhere, and outside 
of its influence, but becomes, in combination with the physical im- 
perfection, a totally destructive agency. In such a case, however,^ 
it may be in others, — the fact of compétition is a dissimilar condition 
or circumstance, whether within control of the commission or not. 
The case of Ilwaco Ry. & Nav. Co. t. Oregon S. L. & U. X. Ey. Co., 6 
C. C. A. 495, 57 Ped. 073, where the défendant Company was allowed 
the exclusive use of its wharf, somewhat illustrâtes the distinction 
we enforce. It was said by the court that "for a carrier to prêter 
itself in its own proper business is not the discrimination which is 
condemned." See, also, on this point of self -préférence legitimately 
exercised, Little Bock & M. R. Oo. v. East Tennessee, V. «& G. R. Co., 
47 Fed. 771, 776. So we say that, fdr a carrier to protect itself 
against the physical disadvantage it is under in relation to its rivais, 
is not an unlawful discrimination, if it be not used as a colorable 
device to évade the act. And we iind in the case of Cowan v. Bond, 
39 Fed. 54, an illustration that an expense of accessorial service paid 
by tlie carrier for its own advantage does not necessarily amount to 
a discrimination, when, by deducting it from the rate, a différence 
in rate mathematically appears. There a carrier compressed the 
cotton baies of a certain shipper at its own expense, and another ship- 
per complained that the expense should be deducted from the usual 
rate he paid for cotton not compressed ; and it was held that, as he 
could hâve had his cotton baies compressed on the same terms, there 
was no discrimination. Plainly, it was no concern of the plaintifl 
in that case whether the carrier compressed his cotton or not, so it 
was carried according to the contract, as it is, on the particular f acts 
of this case, no concern of lonia whether Grand Rapids has cartage or 
not, so long as it only pays an equal rate for a shorter haul, which is 
not of itself forbidden. 

From what has been already ruled, it is apparent that even if 
the commission had established, by its inquiry, an abuse to be reme- 
died, the order it gave was not a proper one, and should not be en- 
forced. Large as its powers may be, and plenary as may be the 
authority of the court to enforce, by mandatory injunctions or other- 
wise, obédience to its orders, its powers are those of régulation, and 
not construction or reconstruction. Interstate Commerce Commis- 
sion T. Baltimore & O. R. Co., 43 Fed. 37, 50, and 145 U. S. 263, 12 
Sup. et. 844. And now see Cincinnati, N. 0. & T. P. Ey. Co. v. 
Interstate Commerce Commission (Oct., 1895) 16 Sup. Ct. 700. Thiy is, 
as the commission has made it, a dispute about discriminating rates, 
and the easy remedy, on such a complaint, is a readjustment of the 
rates to cover the discrepancy. As was said in one of the cases we 
hâve cited, the method of redress by readjusting the rates must al- 
ways be left to the choice of the company, at least in the tirst in- 
stance; and in the subséquent St. Louis case, supra, the commission 
adopted that course, and made the proper order. Hère was an 
arbitrary and peremptory order to abandon the accessorial cartage at 
Grand Rapids, without regard to any rates, or without option as to 



DETROIT, G. H. & M. EY. CO. V. INTERSTATE COMMERCE COM N. 



841 



readjustment of them, the défendant company not even being al- 
lowed the alternative of establisMng a like service at lonia. It 
is, in its nature, not a régulation of commerce, so mucli as an in- 
terférence witli the rights of property and its use, which possibîy 
even congress could not, in this way, prohibit. At ail events, it is 
an attempted exercise of a législative power which congress bas not, 
vve think, conferred upon the commission. Northern Pae. K. Co. 
v. Washington Territory, supra. 

Nor was there any power in the circuit court to modify or change 
the order of the commission. Whatever may be the plenary power 
of a court of equity to command, at the suit of those who are injured, 
the performance of any duty arising out of a contract or statutory 
obligation, the jurisdiction it was exercising hère is strictly spécial 
and statutory, and is limited, as ail spécial jurisdiction is, to the 
précise power conferred by the Interstate commerce act, which is 
only to compel obédience to the "lawful order" of the commission. 
It has not been granted any broader power to exercise the authority 
of the commission itself by substituting a new régulation or order 
of its own, or modifying that which the commission has given. It 
is purely an auxiliary jurisdiction. Interstate Commerce Commis- 
sion V. Delaware, L. & W. R. Co., G4 Fed. 723. The ordinary juris- 
diction of the courts is open to any one injured to invoke their more 
plenary powera, except so far as that of an action at law for damages 
has been made optional with the cumulative statutory remedy by 
section 9 of the act. The remedy by bill in equity has not been so 
restricted, and is yet available; but hère, the powers of the commis- 
sion being administrative, and not judicial, the ancillary and sup- 
plemental judicial jurisdiction is necessarily limited to the purpose 
of its création, and can go no further than to grant or refuse com- 
pulsory obédience to the lawful order s of the commission, and as it 
makes them. Interstate Commerce Commission v. Delaware, L. & 
W. R. Co., supra; Kentucky & I. Bridge Co. v. Louisville & N. R. 
Ce, 37 Fed. 567; Interstate Commerce Commission v. Lehigh Val. 
R. Co., 49 Fed. 177; Shinkle, Wilson & Kreis Co. v. Louisville & N. R. 
Co., 62 Fed. 690; Little Rock & M. R. Co. v. East Tennessee, V. & G. 
R. Co., 47 Fed. 772. It confirms our confidence in the rulings we hâve 
made that since this opinion was prepared the suprême court has an- 
nounced its décision in one of the cases herein cited, appealed to that 
court, in an opinion by Mr. Justice Shiras, which, although presenting 
difTering facts, is in entire harmony with the views we hâve hère ex- 
pressed. Texas & P. R. Co. v. Interstate Commerce Commission, 
16 Sup. et. 666. In any view, therefore, either because this order 
was not according to the right of the case, as we understand it, or 
because it directed an improper mode of redressing the abuse, if any 
existed, the decree must be reversed, and the cause remanded to the 
circuit court, with directions to dismiss the pétition, with costs. 
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THE ST. JOHN. 

CONERY et al. v. DELAHOUSSAÏE et al.i 

(Circuit Court of Appeals, Flfth Circuit. Pebruary 17, 1896.) 

No. 423. 

Maritime Liens — Supplies Purnished by Vessel's Agents. 

A firm made large casli advances on Inortgage account to tlie captain of 
a steamboat whose home port -was in anotlier state, to pay off debts 
owing to third persons. This was done, as stated by one of the flrm, for 
the purpose of "getting hls business." Thereafter the flrm acted for sev- 
eral years as the exclusive flnancial agent of the steamboat, collecting 
her bills, mailing advances to the captain from tlme to time to pay his 
crew, and for eoal bills, commissions, Insurance, interest, etc., and also 
furnishing supplies. HeM, that the agency was of such a character as to 
preclude the idea that the supplies were furnished on the crédit of the 
vessel, so as to create a maritime lien, although the flrm may hâve 
thought that she was bound. 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana. 

W. W. Howe, for appellants. 

John D. Grâce and Frank E. Rainold, for appellees. 

Before PARDEE and McCORMICK, Circuit Judges, and BOAR- 
MAN, District Judge. 

BOARMAN, District Judge. The libelants, L. P. Delahoussaye, 
Jr., bill clerlî, and George Johnson, steward, of the défendant 
steamboat, flied their suit for wages, amounting to |94, in the 
district court for the Eastem district of Louisiana. Under the 
libel, process was issued, and the boat was seized. No claimant 
appearing, she was sold for |2,200, and the proceeds placed in the 
registry. A number of interveners, claiming for wages, supplies, 
etc., appeared in the suit. There is no dispute that the steamer 
St. John was a foreign vessel, having been enrolled and licensed 
în the state of Mississippi, and the domiciles of her owners and 
masters were in that state. The matters in the suit were referred 
to a commissioner, to take évidence, and report thereon; and ail 
the claims favorably passed on by the commissioner were allowed 
without objection. Among those interveners are the appellants, 
E. Conery & Son, who intervened for a supply bill against the 
steamer for |769.42. Ail the supply claims prosecuted by the in- 
terveners were allowed except appellants' claim, which was re- 
jected by the commissioner in his flndings and report; and, ap- 
pellants having excepted to such flndings, the court below sus- 
tained the commissioner's rulings on E. Conery & Son's claim, for 
"the reason that E. Conery & Son, interveners and exceptors, were 
the agents of the steamboat St. John ; and the presumption of law 
is that, as such agents, the advances or supplies they made were 
on the Personal crédit of the owners of the steamboat, wliich pre- 

iRehearing denied April 21, 1896. 
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sumption has not been overcome, but, on tbe coutrary, bas been 
sustained by the évidence." 

The appellants, among their several assignments of error, pré- 
sent the following: 

"(8) The évidence shows that E. Conery & Sons were not the husband of de- 
fendant steamer, or gênerai agents in any such manner, extent, or method as 
impaired their just lien, and the court below erred In holding otherwise." 

In addition to the assignment quoted above, appellants complain 
of the district court's erroneous rulings on other issues passed on 
by the court adversely to them. Under the view we hâve of the 
rulings of the court below, it is not necessary that any of the as- 
signments except the one quoted should be considered. That as- 
signment puts at issue the facts and law upon which the district 
court decided adversely to the appellants. The évidence clearly 
shows that E. Conery & Son, when and during the time the supply 
bill was incurred by appellees, were the agents of the défendant 
steamboat. The appellants contend that their agency, as shown 
by the évidence, was of a limited kind, and that the facts showing 
them to be agents did not, under the law applicable thereto, war- 
rant the judge a quo in depriving them of a lien in con curso with 
the other claimants for supplies against the défendant steamer. 
There seems to be but little, if any, disputed évidence on the is- 
sues of fact which show the acts, transactions, etc., of the appel- 
lants for and with the défendant steamer herself, as well as with 
the captain or master thereof, during their varions and complicated 
business relations. Appellants' bocks show several separate ac- 
counts against the steamer St. John. One of them shows a mort- 
gage account, the flrst item therein being for |5,6.31, which was 
advanced, as cash, to Capt. Delahoussaye, to pay ofî his indebted- 
ness to a flrm in this city with which he had been previously deal- 
ing. It was advanced to him "for the purpose of getting the busi- 
ness of Captain Delahoussaye," as was said by one of appellants' 
witnesses. The "mortgage account" shows items for cash ad- 
vances to pay insurance, interest, etc., amounting to |8,097, with 
crédits of cash,— one for |1,300, collected as dividends on Capt. 
Delahoussaye's interest in the steamer Lafourche; and another 
cash crédit collected for Delahoussaye, as the dividend on 10 shares 
in the steamer Josie W., |400. The transcript shows much testi- 
mony concerning the mortgage account which we will not further 
consider, except to say that our déductions from it are not favor- 
able to the appellants' contention as to "the manner, extent, or 
method," etc., of their agency, or as to their right to a maritime 
lien, for their supply bill, against défendant steamer. The last 
crédits on the mortgage account were made in January and May, 
1895. Another account, called "cash or running account," shows 
charges against said steamer beginning in October, 1893, and run- 
ning until February 13, 1895. It contains charges for cash ad- 
vanced to the steamer's captain, and for payments made to varions 
persons, for sundry purposes. Among them seem to be charges for 
commissions, for insurance, interest, etc., and for payments of 
drafts, and on déductions, etc. Said account amounts to about 
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$40,000, and shows crédit by cash collections begînnîng October 
13, 1893, and continuing from day to day, and from time to time, 
nntil the account, on February 13, 1895, shows a balance of $43.78 
against the steamer. It appears that appellants, during the time 
of their agency, from time to time, furnished supplies to the boat, 
and that their accounts therefor, except the one now sued on, be- 
ginning October, 1894, and ending January, 1895, seem to hâve 
been satisfactorily arranged between the parties. 

Much, if not ail, the évidence, besides the exhibits showing the 
several said accounts, which relates directly to the manner, ex- 
tent, or method of appellants' agency, is shown in the testimony 
of E. Conery, Jr., a member of the commercial flrm, whose inter- 
vention we are now considering. In the évidence appear the fol- 
lowing questions, the answers to which were made by E. Conery, 
Jr.: 

Q. From October 27, 1891, down to the time the last entry was made in 
your bocks In relation to the steamer St. John, who were the gênerai agents of 
the steamboat St. .Tohn? A. You mean fiscal agents or freight agents? Q. 
Both. A. [page 96:] I don't know who were the freight agents. Q. Who 
were the fiscal agents? A. We were. Q. E. Oonery & Son? A. Yes, sir; 
Sometimes she would hâve freight agents wlth one, and sometimes with an- 
other; I never kept run of that. Q. Freight agents are those who solicit 
freight? A. Yes, sir. Q. The other business outside of solicitlng of freight 
was done by your house? A. Yes, sir; entlrely. [At pages 112-113:] Q. 
What was the regular channel? A. As agents. Q. Who were the agents? 
A. E. Conery & Son. Q. For what? A. The steamboat St. John. * » • 
Q. Then am I to understand from your testimony that from October 27, 1891, 
down to the date that the crédit was glven on the back of thls note, January 
22, 1895, that your house, E. Conery & Son, were the agents of the steamboat 
St. John? A. Yes, sir. Q. They attended to ail of her business, exoept the 
soliciting of freight? A. AU of her business except the soliciting of freight. 
Q. Made her collections and disbursements? A. Made her collections, of 
course; never made her disbursements except when called upon. [At page 98:] 
Q. Now, this cash account that you speak of, and In référence to the steam- 
boat St John, alone, were the charges against the steamboat St. John in that 
cash account, for advances made by your house of cash? A. Yes, sir. Q. 
That cash was advanced for the purpose of what? A. For paying her crew, 
coal bills,— that is, in the shape of drafts you know,— and charges. Q. What 
klnd of charges? A. Such as you get; say, warehouse charges on sugar 
freight; boat charges. Q. In other words, where a consignor would deliver 
à certain quantity of goods to the boat, and would présent a bill for charges 
against thèse goods for drayage, warehouse, etc., the money would be used 
for the purpose of paying those charges? A. That Is what we presumed Cap- 
taln Delahoussaye used it for. 

In addition to this extract from his testimony, he says at an- 
other place that the crédit for the supplies now in question was 
given to the steamboat. In considering the effect of the évidence 
quoted above, together with évidence on the sarae subject, we think 
that his statement that the crédit was given to the steamboat St. 
John shows only an affirmation of his conclusions of law. Décla- 
rations made elsewhere as to the extent of appellants' agency also 
suggest his view of the law applicable to the facts which he bas 
stated. We do not think his conclusions of law are sustained by 
his narrative of the facts relating to tlie manner, extent, or method, 
etc., of the appellants' agency. We think the évidence, shown in 
the said several accounts, taken together with appellants' relation, 
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to the défendant steamer, and to the captain thereof, beginning, 
as they did, with the first advancement of cash, for the purpose 
of getting Capt. Delahoussaye's business, and running through sev- 
eral years, ending, as it appears, only on the day the steamer was 
libeled, were of such a character, whatever appellants themselves 
may hâve thought of the extent or method of their agency, as to 
forbid us to conclude that the crédit of the défendant steamer was 
such an élément in their sale of supplies to the boat as wouJd im- 
pose a maritime lien in their favor, to the préjudice of the other 
interveners. The Kingston, 23 Fed. 200; The Lulu, 10 Wall. 
192; The Howard, 29 Fed. 604; Berwind v. Schultz, 25 Fed. 912. 

Under the évidence and the law applicable thereto, we think 
the court a qua could not hâve concluded otherwise than it did, 
and the judgment is afflrmed. 
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(Circuit Court of Appeals, Fifth Circuit. February 17, 1890.) 

No. 403. 

Seaman — Wrongful Disoharge — EviDKSOE — Damages. 

A roustabout on a river steamboat, wlio elaimed damages on tlie ground 
that he was driven from the boat by tlie mate beoause of inability to worlc 
through having his hands and feet frozen while handling freight, fieW, 
on the weight of the évidence, to hâve left the boat voluntarily, without 
any suffleient cause, for which reason a decree in his favor should be re- 
versed on appeal. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Louisiana. 

This was a libel in rem by Will Price against the steamboat T. P. 
Leathers, the Natchez & New Orléans Packet & Navigation Com- 
pany, and others, claimants, to recover a balance of wages, and also 
damages for injuries. The district court rendered a decree for li- 
belant for |109, and the claimants appealed. 

John D. Grâce, for appellants. 
W. W. Handlin, for appellee. 

Before PARDEE and McCORMICK, Circuit Judges, and 
BOAEMAN, District Judge. 

McCORMICK, Circuit Judge. In February, 1895, Will Price, 
the appellee, shipped as a roustabout on the steamer T. P. Leathers, 
whereof Michael Carbine was master and Daniel O'Neil was mate, 
for a voyage from New Orléans to Waterloo, on the Mississippi 
river, and return. When the vessel arrived at Vicksburg on her 
return trip, the weather was cold, and the hands engaged in put- 
ting off and taking on cargo were, some of them, ungloved, and 
perhaps otherwise inadequately clad for such weather, from which 

1 Rehearing denied April 21, 1896. 
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they suffered sharply. The appellee daims that one of liis hands 
aad one of Ms feet were so bitten by the frost that he could net 
"work; that on arriving at St. Joe the mate then in charge of the 
boat and of the work ordered appellee to help in taking on cargo 
when he was so disabled that he reported his disability to the mate, 
but was answered roughly that the steamer was net a hospital, and 
that he must work, or leave the boat; that he remonstrated, show- 
ing his hand and foot, but was required with such stern emphasis 
to work or leave the boat that he had to go ashore in his disabled 
and destitute condition at that point, many hundred miles remote 
from his home, in New Orléans; that he was greatly exposed, and 
endured much sufïering and incurred injury in getting home. He 
exhibited his libel against the vessel, claiming wages and damages 
for his injuries. The district court passed its decree in his favor 
for |109, "the same being for nine dollars wages due the libelant 
and one hundred dollars damages." The appellee, as a witness in 
his own behalf, and a number of witnesses called by him, tefitify 
with détails, répétitions, and contradictions to the occurrences at 
Vicksburg and St. Joe on which are based the charges made in 
the libel. The captain of the steamer testifles that the appellee 
did not make any complaint to him at St. Joe, or at any other place, 
of being sick, frost-bitten, or otherwise unable to perform the serv- 
ices for which he shipped. The mate testifies that no such com- 
plaints were made to him by the appellee, or by any one for him; 
that the appellee left the boat at St. Joe, but was not driven ofï 
by any harsh or threatening language or gestures or other cruelty 
or injustice on the part of the mate. Without considering the ex- 
press and full contradiction to the libelant's charges, embraced 
in the testimony of the witness Daniel O'Neil, which présents no 
badge of unworthiness other than his interest as an officer of the 
boat, it is évident from a careful analysis of the libelant's own tes- 
timony and that of his supporting witnesses that his leaving the 
boat was, so far, at least, as it and its owners are or can be af- 
fected, wholly voluntary on his part. The weather was cold, doubt- 
less exceptionally so for the latitude, even in the depth of winter. 
Handling cotton baies, boxes of coal, and the boat's lines and 
stages, ail covered with sleet and ice, was not holiday service. 
That mate's voice of command was probably not keyed down to the 
gentlest tones when calling the roustabouts from near or under the 
warm boilers to the frosty work. Even grant that he shouted once 
and again that "You must work or get off this boat!" it would be 
going far to say that one even clearly unable to work could there- 
upon leave the boat, and charge the owners not only with unearned 
wages, but with resulting damages. It appears from the libelant's 
own testimony that on the day that he left the boat he got a pass, 
and reached Natchez, where he passed the night comfortably, and 
that on the next day he walked out of Natchez a distance of 28 
miles, through the snow. While it is true that parties such as 
this libelant are, in a specially libéral sensé, wards of the court, 
and great vigilance will be exercised to shield them from injus- 
tice, the office of guardian must be so administered as not to en- 
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courage abuses, and thé exhibiting of unfounded claims. On full 
considération of the whole proof we are of the opinion tliat the 
libel should bave been dismissed at the cost of the libelant, and it 
is now so ordered that the libelant, the appellee, take nothing, and 
that he pay the costs of this court and of the district court. 



THE RESCUB. 

THE JOHN C. BRADLEY. 

LAMBIB V. THE KESCUE and THE JOHN 0. BRADLEY. 

(District Court, E. D. Pennsylvania. June 22, 1896.) 

1. TowAGE— Négligence of Tut.s. 

Where a ship entirely without motive power, while in tow of two tugs 
lashed one to each quarter, whose masters had sole charge of the navi- 
gation, was run upon a sunken vs^reck on the edge of the Schuylkill river, 
■whlch wreck was known to the masters of the tugs but not to the ship's 
offlcers, lield, that the tugs were at fault, and liable for the damage to the 
shlp, their only défense of a sudden and irrésistible "puff" of wind having 
failed on the proofs. 

3. Same— Joint Liabilitt of Tugs. 

, Two tugs engagea in towing a ship, under a contract with one having 
charge of their services, and under the joint and concurrent command of 
their masters, are to be treated as one vessel or party, so as to make them 
jointly liable, for négligent navigation resulting in damage to the tow. 
The Express, 3 0. 0. A. 3i2, 52 Fed. 890, foUowed. 

This was a libel in rem by one Lambie, master of the ship Windsor 
Park, against the tugs Eescue and John C. Bradley, to recover 
damages for injuries to the sliip from alleged négligent towage. 

Curtis Tilton and Henry E. Edmunds, for libelant. 
Horace L. Cheney and John F. Lewis, for respondents. 

BUTLER, District Judge. The libelant, master of the ship 
Windsor Park, engaged of James McCaulley the two tugs named, to 
tow the ship from Cathrall's Wharf, on the Delaware river to the 
Atlantic Reflning Company's wharf, on the Schuylkill. The tugs 
lashed themselves to the ship the Èescue attaching herself to the 
starboard quarter and the Bradley to the port quarter. The mas- 
ters of the tugs stationed themselves on the ship and assumed en- 
tire management and control of her movements. Tlie ship was 
without motive power of her own, and entirely subject to the mo- 
tions of the tugs. When nearing their destination, and in a bend 
of the river Schuylkill ofiE Point Breeze, the ship was run upon the 
wreck of the steamer Maryland, which lay to their right as they 
ascended the channel. The wreck was on the sloping bank of the 
river extending to the side of the channel where it had been for 
several months. The masters of the tugs were familiar with its 
existence there, while the offlcers of the ship had no knowledge on 
the subject. The ship was light, and easily managed. In her 
situation between the tugs she was helpless. 

The libel charges numerous faults, as cause of the accident. It 
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is unnecessary however, to examine each particularly, in view of the 
circumstances, and especially of the only substantial défense set 
up, to wit, that a sudden and irrésistible "puff of wind" drove the 
ship upon thie wreck, notwithstanding ail available means were 
used to prevent it. It seems to be entirely clear that if this dé- 
fense is not sustained the respondents must be held accountable for 
the loss. In the absence of such sudden and irrésistible blow there 
was nothing in the way of performing the contract of towage suc- 
cessfully; and the f allure to perform it, in such case, must there- 
fore be attributed to fault of the respondents. It consequently ré- 
sulta that the only material question presented is: Do the proofs 
sustain this défense? While the direct testimony is conflicting the 
circumstantial évidence as well as the weight of ail the proofs com- 
bined, is against the respondents. It would be useless to analyze 
and discuss the testimony. After a full examination of it I hâve 
reached the conclusion stated. Some wind was encountered 
throughout the voyage; it was not at any time, however, serious, 
and was little if any greater at the time of grounding than previous- 
ly. If it had been serious enough to create appréhension of danger 
previously, the respondents should hâve anchored, or sought harbor; 
the fact that they did not shows that they saw no occasion to ap- 
prehend danger. Indeed they admit that the wind was not serious 
until the moment when they reached the point opposite the wreck, 
when, as they allège, the irrésistible "pufl" came. The allégation 
is improbable, and the circumstances justify a suspicion that it is 
made to cover the conséquences of the respondents' carelessness; 
at ail events the clear weight of the évidence is, in my judgment, 
against it. I hâve no doubt that if the vessels had been kept 
suiïiciently westward in the channel, and managed with ordinary 
skill, the accident would not hâve occurred. The testimony from 
the Darial, a large vessel which passed up the river immediately in 
the rear of the tugs and their tow (which is entirely disinterested) 
together with the character of the marks left on the bottom of the 
tow by her contact with the wreck, as shown by the photograph 
taken, seems to be conclusive on the subjeet. 

The tugs are jointly liable for the fault. They united in a com- 
mon undertaking, under a contract with one having control of their 
services, if he was not their owner, under the joint and concurrent 
command of their masters; and they must therefore be treated as 
one vessel, or party; The Express [3 G. G. A. 342] 52 Fed. 890. That 
they so understood their relations is shown by their joint suit 
against the city of Philadelphia to recover for the loss they may 
sustain by reason of their accountability in this action. 

A decree may be prepared in favor of the libelant. 
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IRVINE 00. V. BOND et al. 

(Circuit Court, S. D. Calif ornia. May 25, 189C.) 

No. 6ia 

JUKISDICTION OF FeDEKAL COUIITS — CiTIZKNSHIP — CONVBTANCE TO FOEEIGN 
COKPOKATION TO GiVK JURISDICTION. 

A citizen of California, claiining to own certain lands and water rights, 
procured tke organization, entirely at iiis own expense, of a corporation 
under ttie laws of West Virginia. He owned ail the stoclî, causing one 
share each to be issued to bis attorney, liis wife, and three of liis em- 
ployés, to qualify tliem for directors and oflicers. He then conreyed to 
tlie corporation the said lands and water rights. His purposes were to 
operate and develop the property through this corporation, without en- 
dangering other property owned by him; to secure tiirough it the right 
of eminent domain; and also to enable him to litigate the tltle to the 
property, which was threatened with attacli. in the fédéral courts. Held, 
that under thèse circumstances the court would not be justifled in finding 
that the conveyance to the corporation was coUusive and flctitious, mere- 
iy for the purpose of invoking the fédéral jurisdictlon, and that a plea 
based on that ground must be overruled. 

This was a suit in equity by the Irvine Company, a corporation 
created under the laws of West Virginia, against John S. Bond and 
others, citizens of California, to establish and quiet title to certain 
lands and water rights. The cause was heard upon a plea to the 
jurisdictlon. 

Thos. B. Bishop and Lamrae & Wilde, for complainant. 
White & Monroe, William T. Kendrick, and Victor Montgomery, 
for défendants. 

ROSS, Circuit Judge. This is a suit in equity, brought by the 
complainant, alleged to be a corporation organized and existing un- 
der the laws of the state of West Virginia, against a large number 
of persons alleged to be citizens and résidents of the state of Cali- 
fornia, to procure a decree establishing and quieting, as against 
the adverse claims of the défendants, complainant's alleged right to 
the- waters of a certain stream called "Santiago Creek," in Orange 
county, Cal., and an injunction enjoining the défendants from inter- 
fering with any of the said waters or the dams, ditches, flumes, etc., 
by which the complainant allèges it diverts the waters for domestic 
use, irrigation, and other bénéficiai purposes; the complainant bas- 
ing its alleged rights upon its alleged ownership of the Rancho Lo- 
mas de Santiago, situated in said county of Orange, containing about 
48,000 acres of land, and of an adjoining tract of 12,000 acres of the 
Rancho Santiago de Santa Ana, through which latter tract, it is 
alleged, the Santiago creek runs in its natural channel, and riparian 
to which, it is averred, are ail the lands so alleged to be owned by 
complainant. The défendants Lotspeich filed a plea to the juris- 
dictlon of the court, averring, in substance, that the court ought 
not to take cognizance of the suit, for the reason that it does not 
really and substantially involve a suit or controversy properly with- 
in the jurisdictlon of this court; that the complainant has been im- 
properiy and coUusively made such for the sole purpose of creating 
v.74F.no.8 — 54 
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a case cognizable herein; tliat tke Irvine Company is not tlie real 
party in interest, but a nominal party only; that on the 28th day of 
July, 1894, and until the times mentioned in the bill as amended, 
James Irvine was, and ever since bas been, a citizen of the state 
of Oalifornia; that on the daynamed he signed and acknowledged 
in form a conveyance purporting to transfer ail the lands, water, 
and water rights described in the amended bill to the Irvine Com- 
pany, but that the transfer was not real or actual, but was and is 
fictitious, nominal, and colorable only, and was made, acknowl- 
edged, and recorded by James Irvine, by collusion with the com- 
plainant corporation, for the sole purpose of creating a lictitious 
ground for fédéral jurisdiction, and thereby preventing and avoid- 
ing the trial of the title to the waters in controversy in the county 
where they are situated; that complainant has not, nor does it 
claim to hâve, any interest in or to the land or water except what 
it derived through the purported conveyance from James Irvine, 
who, the plea allèges, has ever since continued to be the real party 
in interest in the property. And, as further tending to show that 
the apparent interest and title of the complainant corporation is, 
in fact, nominal, fictitious, and colorable, the plea allèges, in sub- 
stance, that the Irvine Company was created a corporation under 
and by virtue of the laws of the state of West Virginia on the 4th 
day of June, 1894, at the instance of James Irvine, with a subscribed 
capital stock of |500 only, and so continued at the time the pur- 
ported conveyance from James Irvine was recorded; that the prop- 
erty alleged in the amended bill to be vested in the corporation com- 
plainant is of the value of at least $2,000,000; that the flve incor- 
porators of the complainant corporation are ail young men, with 
very limited means, and otherwise lacking in influence or ability 
to manage the property ; that the wholé property continues in the 
possession and under the control of James Irvine, and the former 
attorney and présent attorney of James Irvine is also attorney for 
the complainant corporation, and one of its directors; that at the 
time the corporation was created, and for some weeks prior thereto, 
James Inâne had notice of the adverse daims of the défendants to 
ail the waters of the Santiago creek, and said James Irvine was 
expecting and fearful that the défendants would begin suit in the 
superior court of Orange county, state of Califomia, against him 
to quiet their title to the waters and water rights against the claims 
of James Irvine, and to enjoin him from diverting the waters of the 
creek, or any part thereof; that on the 19th day of July, 1894, ail 
the défendants to this suit did commence an action to quiet their 
title to ail the waters and water rights in controversy in the superior 
court of Orange county, Cal., and at the same time did file a notice 
of the pendency of the action, containing the names of the parties, 
the object of the action, and a description of the property afEected 
thereby, and, in anticipation of the service of process in that action, 
and for the pur-pose of avoiding process therein, James Irvine fled 
from the said county of Orange, and willfuUy avoided service of 
summons therein, and remained in hiding until he had executed the 
aforesaid purported conveyance to the complainant corporation, and 
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until this suit was brouglit by the coœplainant corporation, and un- 
til August 17, 1894, at whicli time service was made of the sum- 
mons and copy of the complaint in the action brought by thèse de- 
fendants in the superior court of Orange county, Cal., on James 
Ir^dne; that at the time the défendants to this suit flled their suit 
against James Irvine complainant corporation had notice of its 
commencement, and that it received its purported conveyance from 
James Irvine with notice thereof ; and that James Irvine and com- 
plainant corporation, by collusion, for the purpose of creating ap- 
parent jurisdiction in this court, and for no other purpose, caused 
the purported conveyance of July 28, 1894, to be signed, aclvuowl- 
edged, and recorded in the recorder's office of Orange county, Cal. 
The complainant Iiaving caused the plea to be set down for argu- 
ment, the court, on the hearing, in accordance with the established 
rule in equity, accepted as true ail the facts alleged in the plea, 
and upon the facts as thus alleged the court held, and properly held, 
that the transfer of the property in question from James Irvine to 
the complainant corporation was fictitious and colorable merely, 
and that James Irvine in truth remained the real owner of the prop- 
erty pretended to be conveyed by the conveyance to the complain- 
ant, and accordingly sustained the plea, with leave to the complain- 
ant, if it should be so advised, to reply to the plea, and take issue 
in respect to the matters of fact therein alleged, within 10 days from 
that date. Pursuant to the leave so given, the complainant filed a 
replication to the plea, and upon the issues thus joined testimony 
was taken on behalf of the respective parties. 

The évidence shows that the allégations of the plea to the effect 
that James Irvine, in anticipation of tlie service of process upon 
him in the action brought by the défendants against him in the 
state court for Orange county, and for the purpose of avoiding pro- 
cess therein, fled from that county, and remained in hiding until 
August 17, 1894, and until after he had executed the deed to the 
complainant corporation, is not true. There was no secrecy about 
his leaving Orange county for his home in San Francisco, and at 
no time was there any hiding on his part for the purpose of avoiding 
service of process upon him in the suit brought against him by the 
défendants to this suit, so far as appears from the évidence. On 
the contrary, it appears that for several years prior to the actual 
commencement of the suit by the défendants a dispute had existed 
between the respective parties in regard to the waters in question, 
and James Irvine had frequently expressed his désire that suit 
should be brought by the défendants to settle the controversy. 
Nevertheless, suit was not brought by them until July 19, 1894. In 
the meantime, James Irvine had consulted with his attorneys in 
respect to the controversy with the défendants, among other things. 
The reasons for his actions as disclosed by the évidence will be re- 
ferred to hereafter. What he actually did was this: He sent one 
of his attorneys at law to the state of West Virginia for the purpose 
of causing to be organized under the laws of that state the com- 
plainant corporation, called the Irvine Company, with the intention 
of conveying to that corporation the property described in the deed 
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execiited by him to the complainant. With tliat end in view, one of 
the attorneys for James Irvine went to Charleston, W. Va., and there 
employed the flrm of Chilton & Thayer to incorporate the Irvine 
Company under the laws of that state. The agreement under which 
that was done was that Chilton & Thayer should procure the neces- 
sary number of citizens of the state of West Virginia to exécute 
articles of incorporation under the laws of that state, each of whom 
should subscribe for enough of the stock of the corporation to make 
their action légal, and perfect the organization by the élection of 
oiïicers, and thereupon adopt by-laws and a seal, and then pass a 
resolution authorizing a meeting of the stockholders under the by- 
laws to be held in I^os Angeles, Cal., whereupon each of the stock- 
holders should exécute a proxy to the attorney of James Irvine, 
whereby he could vote their stock at such meeting. ïhis agree- 
ment was carried ont, and the Irvine Company was incorporated 
under the laws of West Virginia. The purposes of the company, 
as expressed in the articles of incorporation, were: "Acquiring 
water rights, constructing waterworks and Systems for distribu- 
tion, use, and sale of water for irrigation, domestic use, power pur- 
poses, and other useful objects; carrying on the business of stock 
and gênerai farming, and therein acquiring real and personal prop- 
erty, and holding, using, and disposing of the same in any manner; 
constructing, maintaining, and disposing of power plants and power 
Systems for use, distribution, and sale of dynamic energy; construct- 
ing, maintaining, and operating telegraph and téléphone or other 
lines of communication; and, in connection with its business, con- 
structing, maintaining, and operating railroads with car service 
to be propelled by electric or other power; and, in connection with 
its business, doing any and ail things that a natural person might 
or could do with its property acquired in whatsoever manner." The 
articles of incorporation provide that the corporation shall keep its 
principal oflSce or place of business at Charleston, in the county of 
Kanawha, state of West Virginia, and recite that the incorporators 
"hâve subscribed the sum of flve hundred dollars to the capital there- 
of, and hâve paid in on said subscriptions the sum of flfty dollars, 
and désire the privilège of increasing the said capital by the sale of 
additional stock, from time to time, to flve million dollars in ail." 
"The capital so subscribed," proceed the articles of incorporation, 
"is divided into shares of one hundred dollars each, which are held 
by the undersigned respectively as f ollows," that is to say : by John 
A. Thayer, one share; H. P. Devenshire, one share; Bilton Mc- 
Donald, one share; A. W. Jackson, one share; F. H. Scott, one 
share, — ail of Charleston, West Virginia. The articles of incorpora- 
tion further déclare that "the capital to be hereafter sold is to be 
divided into shares of the like amount." The |50 actually paid by 
the incorporators, although nominally advanced by them, were so 
advanced under the agreement that the advances should be repaid 
by James Irvine, and were so repaid, as were alsp ail other moneys 
expended in and about the incorporation of the complainant com- 
pany and in payment for its stock. The attorney for James Irvine 
immediately retumed to Califomia, with a proxy from each of the 
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incorporators to vote their stock at a meeting to be held iu Cali- 
fornia pursuant to the resolution passed in West Virginia, autlioriz- 
ing a meeting of the stockholders under the by-laws to be held at 
Los Angeles. Prior to the holding of that meeting, one share each 
of the stock was issued to three persons, each of whom was in the 
employ of James Irvine. Those three, together with the attorney 
of James Irvine, who held the proxy of the West Virginia incor- 
porators, held a meeting in Los Angeles, at which the West Virginia 
directors and oflBcers, through the attorney of James Irvine, who 
held their proxy, tendered their résignation to the three employés 
of James Irvine, to whom one share of stock each had been issued. 
Those three accepted the résignations so tendered, and proceeded to 
elect themselves ofjficers of the corporation. Ail of the citizens of 
West Virginia who thus incorporated themselves as the Indne Com- 
pany thus speedily dropped ont of the company, and the corpora- 
tion which, according to the express déclaration of its articles. M'as 
required to "keep its principal office or place of business at Charles- 
ton, in the county of Kanawha, and state of West Virginia," and 
was to continue until June 1, 1944, was thus, in the year 1894, 
transferred to the city of Los Angeles, state of California. ïo the 
corporation thus formèd, James Irvine subsequently, and on July 
27, 1894, executed a deed, purporting to grant to the Irvine Com- 
pany ail of his right, title, and interest in and to the Rancho Lomas 
de Santiago, and in and to the San Joaquin Rancho, and in and to 
the Rancho Santiago de Santa Ana, in considération of 10,000 
shares of the stock of the complainant corporation of the par value 
of 11,000,000, which were issued and delivered to him. Subsequent- 
ly he executed to the complainant corporation a conveyance of ail 
of the Personal property on the land described in his deed to the 
company in considération of the issuance and delivery to hira of 
1,000 shares of the stock of the complainant corporation, of the 
par value of $100,000. One other share of the stock Avas issued to 
Frances Anita Irvine, wife of James Irvine, who was thereupon 
elected to the board of directors of the complainant company. The 
évidence shows that for several years prior to the organization of 
the complainant company James Irvine had been diseussing witli 
his counsel the advisability of organizing a corporation to which 
to convey the property above mentioned, liaving in view the de- 
velopment and opération of it to greater advantage than could re- 
suit with the title in himself. The évidence shows that he con- 
templated subdividing the lands and introducing an extensive and 
expensive irrigation system, among other things, and tliat, as he 
was possessed of other property than that hère mentioned, it would 
be to his advantage to cause a corporation to be formed in a state 
under whose laws there was no individual liability of stockholders, 
to which corporation he could convey this particular property in 
considération of the stock of the corporation, and, through the cor- 
poration, develop and operate this property without endangering 
his other property. The évidence shows that another object of the 
proposed cdVporation was to secure by the corporation the right of 
eminent domain, the exercise of which might become necessary in 
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t'urtherance of the contemplated scheme of irrigation. Another ob- 
ject, according to the évidence, was the securing of tlie riglit to 
try tlie title to the property, wliich was threatened with attack, in 
the courts of the United States, through which government the 
title came to James Irvine. Thèse and other considérations, the 
évidence shows, induced counsel of James Irvine to advise him to 
cause the Irvine Company to be incorporated under the laws of tlie 
state of West Virginia, and to perform the other acts hereinbefore 
recited. The évidence further shows that it was never agreed or 
contemplated that the title to the property should be reconveyed 
to James Irvine, but, on the contrary, that the intention was that 
the title should remain in the corporation. 

"\^^^lateve^ eflfect, if any, the transactions attending the organiza- 
tion of the complainant company, and those that followed, might 
hâve in respect to the continued existence of the corporation, the 
court would not be justified, I think, in view of the évidence that 
has been introduced, in holding that the conveyance from James 
Irvine to the complainant company was fictitious, and not real. 
Being real, and intended for what it purported to be, a conveyance 
of the title of the property to the corporation, the power over which 
was thereafter vested in a board of directors, and no reconveyance 
to James Irvine being contemplated, the plea must be overruled. 
Manufacturing Co. v. Kelly, 160 U. S. 327-336, 16 Sup. Ct. 307, and 
authorities there cited. An order to that effect will be entered, 
with leave to the défendants to answer within the usual time. 



STUART V. CITY OP EASTON et al. 

Circuit Court of Appeals, Third Circuit. June 4, 189C.) 

No. 18. 

1. GiFT FOR Charitable "Dsk — Rkvkrter — Konuser. 

A grant of land by tlie proprietarles of Pennsylvania, "in considération 
of the yearly quitrent (one red rose) hereinafter reserved, and of tlie sum 
of five shillings," to persons named, and "their heirs and assigns, for- 
ever, In trust, nevertheless," for a certain charitable use, "and for no 
other use, intent, or purpose whatsoever," is not defeated by nonuser, in 
the absence of any express provision for a f orf eiture or reverter. 

2. Samb — What is Charitable Use. 

A grant of lands by the proprietarles of Pennsylvania, in trust "for the 
erecting thereon a courthouse for the public use and service" of a county, 
was a gif t for a charitable use. 

In Error to the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

C. Berkeley Taylor and A. S. Preedley, for plaintifif in error. 
Aaron Goldsmith and Edward J. Fox, for défendants in error. 

Before SHIEAS, Circuit Justice, ACHESON, Circuit Judge, and 
BUTLEK, District Judge. 

ACHESON, Circuit Judge. This was an action of ejectment 
by William Dugald Stuart, an alien and subject of the queen of 
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Great Britain, against the city of Easton and county of Northamp- 
ton, corporations of the state of Pennsylvania. 

The county of Northampton was laid ont and erected by an act of 
the gênerai assembly of the province of Pennsylvania passed the llth 
day of March, 1752. 1 Dali. Laws, 452. The sixth section of the act 
provided as foUows: 

"And be it further enaeted, that it shall and inay be lawful to and for 
Thomas Craig, Hugh Wilson, John Jones, Thomas Armstrong, and James 
Martin, or any three of them, to purchase and take assurance to them and 
their heirs, of a pièce of land sitnate in some convenient place in the said 
town [Easton], in trust and for the use of the inhabitants of the said county, 
and thereon to ereet and build a court-liouse and prison, sufHcient to accom- 
modate the public service of the said county and for the ease and convenien- 
cy of the inhabitants." 

On the 9th day of July, 1762, Thomas and Richard Penn, the 
proprietaries of Pennsylvania, caused to be issued a warrant of 
survey, which, after reciting the above-mentioned act, proceeded 
thus: 

"And whereas, on application and request of said trustées, and out of re- 
gard to encourage and promote the improvement of the said town, and gên- 
erai good and convenience of the inhabitants of the said county, we hâve 
condescended and agreed to grant to the said trustées a lot or pièce of 
ground, of eighty feet square, to be laid out in the center of the great square 
in the middle of the said town of Easton, for a courthouse for the use and 
the accommodation of the inhabitants of the said town and county forever." 

And the warrant then directed the surveyor gênerai to survey 
and lay out the said described lot of ground "for the public use of 
a courthouse for the inhabitants of the said town and county." 

This warrant having been duly executed and returned into the 
land of&ce, a patent was issued on the 28th day of September, 1764, 
by the proprietaries, to the named trustées for said lot. After 
reciting the act of assembly and the warrant of survey, the patent 
proceeds thus: 

"Now, know ye, that for the further encouragement and better promoting 
the public benefit and service of the said town and county, and for and in 
considération of the yearly quitrent (one red rose) hereinafter reserved, and 
of the sum of flve shillings to us in hand paid by the said trustées, the re- 
ceipt whereof is hereby aclinowledged, we hâve given, granted, released, and 
confirmed, and by thèse présents do give, grant, release, and conflrm, uuto 
the said trustées, John Jones, Thomas Armstrong, James Martin, John Rinli- 
er, and Henry Allshouse, and their heirs, the said lot of ground, situate iu 
the center of the great square in the said town of Easton, containing eighty 
feet in length, north and south, and eighty feet in breadth, east and west. 
* * * To hâve and to hold the said hereinbefore described lot of ground, 
with the appartenances, unto the said John Jones, Thomas Armstrong, James 
Martin, John Rinker, and Henry Allshouse, their heirs and assigna, forever; 
in trust, nevertheless, to and for the erecting thereon a courthouse for the 
public use and service of the said county, and to and for no other use, intent, 
or purpose whatsoever." 

By virtue of an act of assembly approved April 15, 1834 (P. L. 
p. 538), the title of the trustées became vested in the county of 
Northampton. The Northampton county courthouse was erected 
upon the said lot of ground between the years 1763 and 1766, and 
remained upon the lot from that time until 1862, in which year 
it was removed, and no other buildings hâve been erected thereon 
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since. On tlie 25th day of July, 1888, William Stuart, who was 
tlie heir at law of Thomas aad Richard Penn, caused an entry to 
be made on the said lot of ground for breach of the condition sub- 
ject to wMch, it is alleged, the lot was granted by the above-re- 
cited patent, and subsequently he brought this action of ejectment 
for the recoveiy of the lot. William Stuart having died after the 
commencement of the suit, his son, William Dugald Stuart, who 
succeeded to ail the rights of the said William Stuart in and to 
lands in Pennsylvania, was substituted as plaintifl;. Under the 
instructions of the court below, there was a verdict for the de- 
fendants, and afterwards judgment was entered in their favor. 

The position taken by the plaintiff in error is that the grant 
of September 28, 1764, by Thomas and Richard Penn to John 
Jones and others, "their heirs and assigns, forever; in trust, never- 
theless, to and for the erecting thereon a courthouse for the pub- 
lic use and service of the said county, and to and for no other use, 
intent, or purpose whatsoever," did not pass an estate in fee sim- 
ple, but only a conditional estate, determinable on the cessation of 
the use of the lot of ground for the designated purpose. Is this 
a Sound view of the conveyance? 

It is to be observed that the deed from the Penns recites as the 
occasion of the grant the act of the gênerai assembly under which, 
as we hâve seen, John Jones and others were empowered "to pur- 
chase and take assurance to them and their heirs" of a pièce of land 
"in trust and for the use of the inhabitants of the said county," and 
thereon to erect a courthouse "for the ease and conveniency of the 
inhabitants." Undoubtedly, the act of assembly contemplated the 
acquisition of an estate in fee simple only, by the appointed trustées. 
Now, the conveyance by the Penns is to the named persons, "their 
heirs and assigns, forever." The succeeding words, "in trust, never- 
theless, to and for the erecting thereon a courthouse for the public 
use and service of the said county, and to and for no other use, in- 
tent, or purpose whatsoever," deflne the relation between the gran- 
tees and the inhabitants of the county of Northampton, and re- 
strain the grant ees from any other application of the property than 
to the avowed object of the grant. The words of the deed are 
apt words to pass a fee-simple estate as between the grantors and 
the grantees, and to create a trust as between the grantees and 
the beneficiaries. There is hère no express provision for forfeit- 
ing the estate for nonuser, nor is any right of re-entry expressly 
reserved to the grantors or their heirs in the event of the cessation 
of the use of the lot for the designated purpose. The object of the 
grant was the public benefit and service of a growing community, 
throughout ail future changes in the condition and circumstances 
of that community, and the purpose of the grant could be subserved 
best by the conveyance of an absolute estate. In the absence, 
then, of express stipulation, is it to be supposed that the grant of 
a conditional estate determinable by re-entry upon nonuser was 
intended? 

In Wright v. Linn, 9 Pa. St. 433, where land was conveyed to cer- 
tain named persons and their successors, in trust to erect a school- 
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Louse for the perpétuai use of the parties to the deed, and otlier 
designated persons, it was lield that a charity was created, whicli 
was not determined by nomiser for more than 17 years after a scliool- 
house had been erected and used, and a re-entry by tlie grantor. In 
McKissick v. Pickle, 16 Pa.St. 140, 148, the court declared, "The grant, 
being for a charity, could not be forfeited for nonuser, nor for mis- 
user, except under an express condition or contract;" and the court 
further said, "The law raisïs every intendment in favor of a charity 
against the grantor, or tliose claiming under him." In Giifiiths y. 
Oope, 17 Pa. St. 9G, 99, in construing a devise to charitable uses, the 
court said: 

"Our law discourages the fettcring of estâtes and putting them into 
mortmaiii, and therel'ore favors the construction which relieves from re- 
straints upon aliénation; and it seems unreasonable to suppose that a devlsor 
ever means that his hoirs shall get back the land in such cases, except whou 
he says so. • * * It would seem contrary to public policy to favor a con- 
struction that would give to a man who died a hmidred or a thousand years 
ago the control oi" land that ought to be controlled by the présent génération. 
Such an Intention ought to be expressed, not implied." 

In Barr v. Weld, 24 Pa. St. 84, 87, where a conveyance was "in 
trust for the Utica schoolhouse," the court said: 

"There is no express condition or contract giving to the grantor or his heirs 
the right to enter for condition broken, or for misuser. He had therefore no 
right to maintain an ejectment, and the plaintilï, claiming under him, is in the 
same predicament." 

In Ee Mercer Home for Disabled Clergymen, 162 Pa. St. 232, 
238, 29 Atl. 731, where a testatrix devised a farm to a charitable 
use, as a home for disabled clergymen, and directed that no part 
thereof "shall be sold or disposed of, incumbered, or applied to any 
other use or purpose than as a home for disabled clergymen of the 
Presbyterian faith, as above specified," it was held that, as the 
testatrix created no remainder or reversion, the charity took an 
estate in fee simple; that the heirs of the testatrix had no interest, 
direct or remote, in the property ; and that nothing short of a plain, 
unequivocal direction that no part of the land should be parted 
with for any purpose whatsoever ought to be held sufficient to re- 
strain the managers from doing that which the interest of the char- 
ity under their control required of them. 

Thèse décisions of the suprême court of Pennsylvania are con- 
clusive, we think, against the claim of the plaintifï in error, if, 
as is contended by the défendants, the grant by the Penns was for 
a charitable use. To the question, then, whether the use desig- 
nated in and by the deed of September 28, 1764, is of a charitable 
nature, we now direct our attention. 

Although the statute of 43 Eliz. c. 4, concerning charitable uses, 
was not adopted by the colony or state of Pennsjdvania, still the prin- 
ciples of it, as applied by chancery in England, always hâve obtained 
hère, by force of the common law of the state. Witman v. Lex, 17 
Serg. & R. 88. Tins was clearly shown by Mr. Justice Baldwin, sit- 
ting at circuit in this state, in his learned opinion upon charitable 
uses in the case of Magill v. Brown, Brightly, N. P. 347, Fed. Cas. ISTo. 
8,952, which arose under the will of Sarah Zane, wherein also he 
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demonstrated that the whole course of Ihe common law of England, 
except as modifled for spécial purposes of policy bj the statutes of 
mortmain and super stitious uses, was favorable to charities. And in 
Ould V. Hospital, 95 U. S. 303, 309, 311, the suprême court of the Unit- 
ed States declared that the statute of 43 Eliz. c. 4, was purely remé- 
diai and ancillary, and that the validity of charitable endowments, 
and the jurisdiction of courts of equity over them, do not dépend 
upon that statute. Now, in Jones t. Williams, Amb. 651, Lord 
Camden defined a charity to be "a gift to a gênerai public use, 
which extends to the poor as well as to the rich," and a bequest 
of a fund to be applied to waterworks for the use of the inhabi- 
tants of a town was there recognized as for a charitable use. In 
Howse V. Chapman, 4 Ves. 542, 551, it was held that a bequest for 
the improvement ef the city of Bath was a charitable bequest. 
In British Muséum v. White, 2 Sim. & S. 595, a devise to the British 
Muséum was adjudged to be for a charitable use. In Attorney 
General v. Heelis, Id. 67, 76, where a part of a common was ded- 
icated for paving, lighting, cleansing, and otherwise improving a 
town, the funds derived therefrom were held to constitute a char- 
ity, and the vice chancellor (Sir John Leach) there said: 

"I am of opinion that funds supplled from the gift of the crown, or from 
the gift of the législature, or from private gift, for any légal public or gên- 
erai purpose, are charitable funds, to be administered by courts of equity. 
It is not material that the particular publie or gênerai purpose is not ex- 
pressed in the statute of Elizabeth, ail other légal public or gênerai purposes 
being within the equity of that statute. Thus ♦ * * a gift to build a ses- 
sions house for a county, a gift by parliament * • * for the purpose of re- 
building St. Paul's Church after the fire in London, hâve ail been held to be 
charitable uses, within the equity of the statute of Elizabeth." 

Thèse English cases are cited with approval in the opinion of 
the suprême court of Pennsylvania in Wright v. Linn, supra, and 
the déduction therefrom made "that every kind of légal public 
benefaction is included in the notion of charity." In Coggeshall 
V. Pelton, 7 Johns. Ch. 292, a pecuniary legacy to the town of New 
Bochelle for the purpose of erecting a townhouse for transacting 
town business was held to be a valid charitable bequest. In Ma- 
gill V. Brown, supra, a bequest to a town for a tire engine and 
hose was sustained as for a charitable use. Thèse two latter 
cases were cited with approval in Cresson's Appeal, 30 Pa. St. 
437, 450, wherein it was held that a legacy, the income of which 
was to be "annually, forever, expended in planting and renewing 
shade trees, especially in situations now exposing my fellow citi- 
zens to the heat of the sun," and a legacy "to endow a professor- 
ship of the fine arts" in the University of Pennsylvania, were good 
bequests to charitable uses. The court there said, "'Charity' has 
been deflned to be a gênerai public use. Amb. 651." In Fire Ins. 
Patrol V. Boyd, 120 Pa. St. 624, 644, 645, 15 Atl. 553, it was held 
that the flre Insurance patrol of Philadelphia, a corporation to save 
life and property in and contiguous to buming buildings,— being 
without money capital, but supported by voluntary contributions 
of fire insurance companies, making and dividing no profits, and 
saving property, whether insured or not, — is a public charity. In 
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the course of its opinion the court approved Lord Camden's défi- 
nition of a charity, expressed in Jones v. Williams, supra, and 
also quoted approvingly the définition of a charity formulated by 
Mr. Justice Gray in Jackson v. Phillips, 14 Allen, 539, 556, as 
follows: 

"A -cliai'ity, in légal sensé, may be more fuUy dèfiued as a gift to be ap- 
plied, consistently witli exlsting laws, for the beneflt of an Indetinite number 
of persous, either by bringing tlieir minds or bearts under the influence of 
éducation or religion; by rellevlng their bodies from disease, sufCering, or 
conistraint; bj' assisting them to establish theinselves in life; or by erecting 
or maintalning public buildings or works, or otherwise lessening the burdens 
of government." 

In Perin v. Carey, 24 How. 463, 506, the suprême court of the 
United States said, "Ail property held for public purposes is held 
as a charitable use, in the légal sensé of the tenn 'charity';" and 
in Ould T. Hospital, supra, the court declared, "A charitable use, 
where neither law nor public policy forbids, may be applied to 
almost anything that tends to promote the well-doing and well- 
being of social man." 

Guided by the foregoing authorities, we confidently reach the 
conclusion that the grant by the Penns of the lot of ground in 
controversy, in trust for the érection thereon of a courthouse for 
the public use and service of the county of Northampton, was a 
grant for a charitable use, in the légal sensé. Kow, as we hâve 
already seen, the deed of conveyance contains no express provi- 
sion for a forfeiture or reverter to the grantors or their heirs in 
the event of nonuser or misuser, and in the absence of such ex- 
press provision no right of re-entry to defeat the charitable use 
is to be implied. It follows, therefore, that the plaintiff was with- 
out title to maintain this ejectment. For the nonuse or misuse 
of the trust property, the county of Northampton is answerable 
only to those immediately interested in the trust or to the corn- 
monwealth of Pennsylvania. Barr v. Weld, supra; Vidal v. Gir- 
ard's Ex'rs, 2 How. 127, 191; In re Mercer Home for Disabled 
Clergymen, supra. The court below was right in instructing the 
jury to find a verdict for the défendants, and accordingly the 
judgment is afiirmed. 



DONALD v. SCOTT et al. Ex parte SCHNEIDER. Ex parte EBERHARD. 

Ex parte WOLTERS. 

(Circuit Court, D. South Carolina. June 4, 180G.) 

CONSTITDTIONAL LaW— ISTOXICATISG LiQUORS— lîITERSTATK COMMERCE. 

The South Carolina statute of April 1, 1896, déclares that ail intoxicat- 
ing liquors whicli are not purchased of a state officer authorlsied to sell 
the same, and which hâve not been tested by the chemist of South Carolina 
Collège, and found to be chemically pure, are of a poisonous and detri- 
mental character, and that their use as a beverage is against the morals, 
good health, and safety of the state. It forbids the accepting, stor- 
Ing, and keeping possession thereof, and makes it unlawful for any con- 
signée or other person to take from any dépôt or place, or to pay frelght, 
express, or other charges thereon, and authorizcs their seizure by state 
oflacers whenever found. Held that, in so far as this act is applied to 
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Hqnors sent Into the state from other States, It la rold, as an Interfér- 
ence wlth Interstate commerce. 

Thèse were tliree separate pétitions, filed, respectively, by Wil- 
liam J. Schneider, William Eberhard, and H. Joseph Wolters, in 
the main cause of James Donald against J. M. Scott and others, 
charging certain state constables with contempt for violating the 
injunction heretofore issued by this court in the main cause, by 
seizing and conflscating certain spirituous liquors, imported by 
the petiidoners, respectively, from outside the state. 

W. Gibbes Whaley, for Schneider. 

J. P. K. Bryan, for Eberhard and Wolters. 

Wm. A. Barber and C. P. Townsend, for respondenta. 

SIMONTON, Circuit Judge. Thèse three pétitions were filed in 
the main cause. The petitioner iirst named had purchased and 
paid for, in Augusta, Ga., on May 8, 189G, for his own personal use, 
two gallons of rye whisky, shipped and delivered to him by the 
Southern Express Company at Charleston, and after such deliy- 
ery seized In his possession by a state constable on April 10, 
189G. The petitioner Eberhard, a watchmaker by trade, purchased, 
for his own personal use and consumption in Savannah, Ga., 
a case of Mt. Vernon whisky, a product of the state of Pennsyl- 
vania, and caused the same to be shipped to his résidence in 
Charleston via the Charleston & Savannah Eailroad, and while 
the same was in transit it was seized by two state constables, J. 
M. Scott and John Strobel, and conflscated. The third petitioner 
claims to hâve been the owner of one barrel of prime Zinfandel 
claret wine, product of the state of Californîa, shipped to him by 
steamship from New York to Charleston, the same being for his 
own Personal use and consumption, and not for the purpose of 
barter, trade, sale, or exchange within the state of South Carolina, 
and while the same was on the docks of the steamship line it was 
seized and carried away by Harling and Livingston, state consta- 
bles. The petitioners each charge that the seizure in his case was 
a violation of the order of this court, and in contempt thereof. 
Rules were issued upon the flling of the pétitions, to each of which 
an answer and retum hâve been filed. The circumstances attend- 
ing the seizure differ somewhat in each case. But each of the re- 
turns sets up, in justification of the seizure, the act of the gênerai 
assembly of the state of South Carolina, approved April 1, 1896, 
entitled "An act to provide for the élection of a state board of 
control, and to further regulate the sale, use, consumption, trans- 
portation and disposition of intoxicating and alcoholic liquors or 
liquids in the state, and prescribe further penalties for violation 
of the dispensary laws, and to police the same." 

The pétition first named was filed avowedly to test the law thus 
passed. The attorney gênerai of South Carolina, in an argument 
characterized by great ability and by corresponding fairness, bas 
directed the attention of the court to that point, and it will be 
flrst decided, The question is: Is this act of assembly a lawful 
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exercise of the police power of tlie state? Wliat is the motive 
and purpose of tiie act? In whatever language a statute may he 
framed, its purpose must be deterrained by its natural and rea- 
sonable effect. Henderson v. Mayor, etc., 92 U. S. 259. "The mo- 
tives of the legislators, considered as to the purposes they had in 
view, will always be presumed to be to accomplish that which fol- 
lows as the natural and reasonable eiîect of their enactments." 
Soon Hing v. Crowley, 113 U. S. TOÎÎ, 5 Sup. Ct. 730. The fact that 
the statute on its face déclares that it is an exercise of the police 
power is not enough to make it se. "If a statute purporting to 
hâve been enacted to protect the public health, public morals, or 
public safety, has no real or substantial relation to those objects, 
or is a palpable invasion of rights secured by the fundamental law, 
it is the duty of courts so to adjudge and thereby give effect to the 
constitution." Mugler v. Kansas, 123 U. S. 623, 8 Sup. Ct. 273. 
A state cannot, under the guise of exerting its police powers, or 
of enacting inspection laws, make discrimination against the prod- 
uct and industries of some of the states in favor of the products 
and industries of its own or other states. Brimmer v. Rebman, 
138 U. S. 78, 11 Sup. Ct. 213. "A state cannot make a law de- 
signed to raise money to support paupers, to detect or prevent 
crime, to guard against disease, and to cure the sick, an inspec- 
tion law, within the constitutional meaning of that term, by call- 
ing it so in the title." People v. Compagnie Générale Transat- 
lantique, 107 U. S. 59, 2 Sup. Ct. 87. Thèse requii'e an examina- 
tion into and analysis of the act of assembly. 

One of the purposes of the act, as disclosed in its title, is to fur- 
ther regulate the sale, use, consumption, transportation, and dis- 
position of intoxicating and alcoholic liquors or liquids in the state. 
This treats such liquors or liquids as an article of commerce, as un- 
questionably they are. The first section, then, forbids the manu- 
facture, sale, barter, exchange, receipt, or acceptance for unlaw- 
ful use, delivery, storing, and keeping in possession within the 
state of any spirituous, malt, vinous, fermented, brewed (whether 
lager or rice béer), or other liquids, or any compound or mixture 
thereof, by whatever name called or known, which contains al- 
cohol and is used as a beverage by any person, flrm, or corpora- 
tion. It then déclares it unlawful in any consignée or other person 
to take from the dépôt or other place, or to pay freight or express 
or other charges thereon, by anyone, of any such liquids, except 
as hereinafter provided, under a penalty of imprisonment in the 
penitentiary, or a fine, or both, in the discrétion of the court, for 
each offense. Ail such liquors are declared to be contraband, and 
against the morals, good health, and safety of the state, except 
when bought from a state oflScer authorized to sell the same, or 
in possession of one, and having been tested by the chomist of the 
South Carolina Collège, and found to be chemically pure. The 
section further déclares that ail alcoholic liquors not having been 
tested by the chemist of the South Carolina Collège, and found to 
be chemically pure, are of a poisonous and detrimental character, 
and their use and consumption as a beverage are against the mor- 
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als, good health, and safety of the state, and that such liquors 
may be seized wherever found without a warrant, and tumed over 
to the state commissioner. 

It will be observed that, under this section, alcoholic liquors or 
liquida are not in themselves declared to be deleterious. Nor is 
the use of them as a beverage declared or treated as against the 
morals, good health, or safety of the state. The absence of a cer- 
tiflçate of the chemist of the South Carolina Collège, and the pur- 
chase from one not a state offlcer authorized to sell the same, or out 
of his possession, work this resuit. And only those alcoholic liquors 
wliich hâve not the test of this chemist are to be of a poisonous 
and detrimental character, and against the morals, good health, 
and safety of the state, whatever may be, in fact, their real purity. 
Why, then, are thèse conditions imposed, — the sale only by a state 
offlcer, and the certiflcate of the chemist of the South Carolina 
Collège? The attorney gênerai says that this is an inspection law. 
Upon examining the act no provision is found for an inspection of 
spirituous liquors by the chemist of the South Carolina Collège, 
except when instructed to do so by the state board of control, and 
then only of such liquors as they shall purchase for use in the 
state; none making it his duty to inspect for anyone else; none 
flxing his fées. He is not a state offlcer, but a professer in the 
collège, having duties conneoted vi'ith his office, which may or may 
not engross his time. The act déclares alcoholic liquors which 
do not bear a certiflcate of test by the chemist of the South Car- 
olina Collège poisonous, and injurious to the welfare, good health, 
and safety of the state, solely because of the absence of the cer- 
tiflcate. No other reason whatever is given. At the same time 
it omits to make it the duty of this chemist to inspect and test 
alcoholic liquors except when they are purchased for or by the state 
board of control. He may refuse to make any test of any other 
liquors. He can lawfully do so, and he cannot be compelled to 
act otherwise. He may consent to make the test, but he can im- 
pose terms which would be prohibitory. The natural and reason- 
able effect of the act is to exclude from the state entirely ail other 
liquors whatever. Its direct resuit is to put in the hands of the 
state board of control the right to dictate who may or who may 
not import into the state thèse goods, and to shut out every one 
who does not meet their approval. The necessary conséquence of 
its enactment is to burden, and in great measure impair, commerce 
in this article between citizens of this state and other states. In- 
deed, if by implication it be held that the state chemist could test 
other liquors than those bought by the state board of control, the 
fact that such liquors must be brought to him within the state, 
and must be transported through the state, before the test can be 
made, liable at once to seizure and conflscation, because not yet 
tested, effectually prevents any such test and inspection by him. 

It has been doubted by no less an authority than Mr. Justice 
Bradley whether inspection laws can be intended for any other 
purpose than the inspection of articles to be exported from a state. 
Voight V. Wright, 141 U. S. C4, 11 Sup. Ct. 855. lîut, be this as 
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it may, an inspection law must be fair, eqnal, and in no way dis- 
criminating in favor either of persons or of property. Id. It 
cannot be used as a préventive to the importation of articles of 
tlie same class with tliose which it either permits or assists, nor 
to promote a monopoly. Poster v. Master & Wardens of Port of 
New Orléans, 94 U. S. 248. It is manifest that this is not an in- 
spection law in this sensé, but rather an effort, under the guise 
of an inspection law, to impose a burden on commerce. And 
wben, in connection therewith, is taken the provision that, even 
with a certificate of such a test, the sale is contraband unless made 
by a state ofificer, it is difflcult to avoid the conclusion that both 
of thèse conditions were made to exclude ail compétition from 
abroad, and to secure in the state the monopoly in the sale of in- 
toxicating liquors, and not to regulate their purchase and use by 
her citizens. 

Is this a lawful exercise of the police power? Whether the act 
assumes to be an exercise of the police power or not, it is the duty 
of the court to inquire, with respect to this act, not only whether 
there is a real or substantial relation between its avowed object 
and the means devised for attaining those objects, but whether, 
by its necessary or natural opération, it impairs or destroys rights 
secured by the constitution of the United States. Minnesota v. 
Barber, 136 U. S, 320, 10 Sup. Ct. 862. This act excludes ail com- 
pétition in the trade of intoxicating liquors from abroad. The 
state of Minnesota passed an act "for the protection of the public 
heaith, by providing for inspection before slaughter of cattle, 
sheep and swine, designed for slaughter for human food." The 
most ample provision was made for such an inspection by the ap- 
pointment of inspectors in every city, village, borough, or town- 
ship, and the duties of thèse inspectors were carefully prescribed. 
No sale could be made of slaughtered cattle without a cer-tificate 
from such inspectors, and the certificate was full and minute. The 
suprême court of the United States held that the resuit of the stat- 
ute, whatever may hâve been its purpose, was to deny altogether 
to citizens of other states the privilège of importing cattle slaugh- 
tered outside of the state, and that it thus fettered commerce among 
the states, and was void. Minnesota v. Barber, 136 U. S. 323, 10 
Sup. Ct. 862. The court further held that the constitutionality of 
the act was not preserved because it applied alike to the people 
of ail the states, including the people of the state enacting the 
statute. 

The act now in question secures in the state board of control a 
monopoly in the import and sale of intoxicating liquors, however 
chemically pure they may be. The constitution of the United 
States secures to the citizens of every one of the United States 
privilèges enjoyed in every other state. They cannot be discrimi- 
nated against by state législation. To them commerce between the 
states must be free. AU législation, therefore, putting citizens of 
other states at a disadvantage in any state, because they are citi- 
zens of other states, is void. Any local régulation which, in 
terms or by its necessary opération, dénies equality in the mar- 
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kets of tlie state, is, when applied to the people and products or 
industries of other states, a direct burden upon commerce among 
the states, and therefore void. Brimmer v. Rebman, 138 U. S. 
82, 11 Sup. et. 213. Nor can it in principle make any différence 
if tliis equality is denied to citizens of other states because the 
state herself, through certain agents, engages in the competing 
business, and asserts her monopoly in it. She may forbid the busi- 
ness altogether, or she may forbid her citizens from carrying it on 
except upon conditions and restrictions, however stringent. Ko 
citizen of any other state can claim greater privilèges tlian her 
own citizens. But when she herself conducts the business, through 
her agents ail over the state, and takes the place of her citizens, 
she cannot, by thus coming into compétition with citizens of other 
states, destroy their compétition by denying them the right to trade 
in the same commodity in every respect like tliat in which she is 
trading, save that it is not protected by a certifleate which she 
alone can give, and which she distinotly witliholds. 

The présent act gives to certain persons (the board of control) 
the sole power of purchasing and importing into this state an 
article recognized everywhere as an article of commerce. The 
monopoly is vested in them by provisions of such stringency, se- 
cured by such extraordinary sanctions, that every other person and 
ail citizens of other states are absolutely deprived of compétition 
with them. Thus the products as well as the citizens of other 
stateé are discriminated against, and the interstate commerce is 
destroyed. The act in question is in contlict with the constitution 
and laws of the United States, and can afford no protection to the 
respondents for their action, which they claim is based upon it. 
The rules are made absolute. 



EMPIRE STATE NAIL CO. v. AMERICAN SOLID LEATHER BUTTON 

CO. et al. 

(Circuit Court of Appeals, First Circuit. June 12, 1896.) 

No. 175. 

1. JUDGMENT — Ras JODICATA. 

Wliere in a prier suit It appears of record that any particular question 
lias been actually adjudicated, the prior judgment is, to that extent, con- 
elusive in any subséquent suit between the same parties or their privies, 
relating to an instrument which forms the basis of litigation in each. 71 
ï"ed. 588, reversed. 

2. Same — Judgmest os Plea — Idekïity of Question: 

A decree formally deelaring the validity of a patent sued on, though 
entered on a plea raising only an issue of title (no answer being after- 
wards put in), is conclusive of that question in a subséquent suit on the 
same patent between the same parties or their privies for an infringe- 
nient by the manufacture or sale of articles in ail respects similar to those 
Involved in the ilrst suit. 71 Fed. 5S8, reversed. Cromwell v. Sac Ce, 
94 U. S. 351, explained. Ijflst Chance Min. Co. v. Tyler Min. Co., 15 
Sup. et. 733, 157 U. S. 683, follov^-ed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Ehode Island. 
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Alan D. Kenyon, for appellant. 
Walter B. Vincent, for appellees. 

Before PUTNAM, Circuit Judge, and NELSON, District Judge. 

PUTNAM, Circuit Judge. Tliis is a suit for tlie alleged infringe- 
ment of a patent. It was heard in the court below on bill and 
answer. The bill allèges a piior decree sustaining the patent as 
between parties in privity witli the parties to this suit. The prior 
suit was adjudged in favor of the complainant there on a plea 
wMch raised only an issue of title, and in no way assailed the 
patent. In this suit the bill sets out the prior judgment, and claims 
that it opérâtes as an estoppel, while the answer allèges that the 
only issue in the prior suit was one of title, and thereupon pro- 
ceeds to set up varions matters impugning the validity of the pat- 
ent. The complainant filed no replication, and the court below 
thereupon, on a hearing on bill and answer, dismissed the suit. 
After the plea in the prior suit was determined in favor of the com- 
plainant there, no answer was put in, and a decree was entered 
containing the following matter: 

"Ordcred, adjudged, and decreed, and this court, by virtue of tlie power and 
authority therein vested, dotli order, adjiidîre, and decree, that the letters 
patent of the United States No. 370,614, issued to ,1. Wilson McCrillis, as 
assignée of Thomas F. N. Flneh, on the 27tli day of Septemlier, 1887, for 
an improvement in fumiture nalls, being the letters patent referred to in 
the bill of complaint herein, are good and valid in law; that the said ïliom,Ts 
F. N. Finch was the first and original Inventer and discoverer of the in- 
vention and improvement in furniture nails described and claimed in said 
letters patent; that the Empire State Nail Company, the complainant herein, 
is the sole and exclusive owner of the said letters patent; that the title 
thereto is duly vested in complainant; that the complainant herein is en- 
titled to the sole and exclusive rights in, to, and under said letters patent; 
that the said Edward H. Faulkner, Edward D. Faulkner, and Francis E. 
Faulkner, défendants herein, hâve infringed upon the said letters patent. 
and upon the exclusive rights of the complainant thereunder, by using and 
selling fumiture nails containing and embodying the invention and improve- 
ment described and claimed in said letters patent as charged in the said bill 
of complaint." 

Some question was made whether the record in the présent case 
shows that the alleged infringing matter was "in ail respects sim- 
ilar" to those involved in the prior suit. We agrée that on this 
point the court below correctly found for the complainant. 

The substantial issue is best stated by citing the opinion of the 
learned judge who tried the cause in the circuit court. He said: 

"Passing now to the question of estoppel, it is évident that the question 
is to be determined in ail respects as it would be if the respondents hère 
had been parties to the record in the Faulkner suit. David Bradley Jlanuf'g 
Co. V. Eagle Jlanuf'g Co., 6 G. C. A. 6(51, 57 Fed. 980. The oxtont to wliich 
a former judgment between the same parties is to be taken to be an es- 
toppel is deflned in Cromwell v. Sac Co., 04 U. S. 351. According to the rule 
there laid down, the judgment in the Faulkner Case is a bar against thèse 
respondents if it be an 'action upon the same claim or demand,' and is no 
bar if it be an action 'upon a dhïerent elaim or cause of action.' The 
qucKtlon, then, is whether an action for intringement by the making of 
certain articles ia an action upon the same claim or demand as an action for 
(he making of certain other precisely similar articles. I think the présent 
action is to be taken as an action for a différent claim or demand from that 
V. 74F.no. 8 — 55 
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In the Faulkner suit, and must be put under the second class of cases as 
distingulshed in Cromwell v. Sac Co. The court In that case, by way of 
Illustration of the class of cases where there Is no estoppel, cites Outram 
V. Morewood, 3 East, 346, Gardner t. Buckbee, 3 Cow. 120, and Steam 
Packet Co. v. Sickles, 24 How. 333. Thèse cases, like the case at bar, seem 
to me to be cases where the ground of the right is Identical in both actions, 
and the invasion of that right is similar but not identical. ♦ • * As tlie 
reasoning of the Cron)well Case seems to me to be clearly décisive of the 
onse at bar, I think It must control the décision, and the bill must be dis- 
rnissed." 

In David Bradley Manuf'g Co. t. Eagle Manuf g Co., 6 C. C. A. 
661, 57 Fed. 980, 991, thus cited, the circuit court of appeals for 
the Seventli circuit was of the opinion that a second suit on the 
same patent is a second suit on the same claim or demand; and 
if the patent itself does not furnish, or be not, the "daim or cause 
of action," even within the interprétation properly put on Cromwell 
V. Sac Co., or within the just rules of law applicable to the doctrine 
of res adjudicata, any patent niay be litigated betweeu the same 
parties in as many successive suits as equals the ingenuity of coun- 
sel in disfovering new alleged défenses attacldug its validity. The 
mère statement of this resuit shows that there must be some error 
in any chain of logic supporting it, no matter how perfect each link 
therein may appear to be. 

Notwitbstanding some expressions in Cromwell v. Sac Co. and in 
the varions décisions to which it has led, the rule of law has never 
been disturbed that where, in a prior suit, it appears of record that 
any particular question has been actually adjudicated, the prior 
judgment is to that extent conclusive in any subséquent suit be- 
tween the same parties or their privies, relating to an instrument 
which forms the basis of litigation in each. Hère we flnd in the 
prior judgment a solemn and express adjudication in favor of the 
validity of the patent. If in that particular the court went beyond 
its province, its action was not void, and the remedy for the re- 
spondents was to apply to hâve its decree amended. As, there- 
fore, we flnd in the record hère matter which, so far as we are con- 
cerned, conclusively establishes that the court having cognizance 
of the prior suit has expressly adjudicated the validity of the patent 
as between parties in privity with those now before us, we hâve no 
power to permit that question to be litigated again. It is true, there 
were at common law some peculiar exceptions as between actions of 
trespass to real estate, writs of entry and writs of right (Stearns on 
Real Actions, c. 1, §§ XV., XVI., XVII.), but thèse were based on ex- 
ceptionalandpeculiar reasons of a highly technical character; and the 
gênerai rule applies to aU matter appearing of record in the formai 
adjudication of a court, and equally whether fully litigated or con- 
fessed by default, on demurrer or by plea to the whole or part of a 
déclaration at law or of a bill in equity. It is true that under equity 
rule 34 the détermination of an issue made by a plea to a bill does 
not necessarily preclnde a respondent from raising further issues 
by answer; but in the prior case the respondents rested on their 
plea, so that the plea had the same eflect as under the gênerai i-ules 
•)f equity practice, and confessed ail matters not alleged by it. We 
hâve not in the record hère the bill in the prior suit, but it can- 
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not be doubted that it alleged the validity of the patent ; and, wheth- 
er it did or not, we hâve a prior adjudication expressly declaring 
its validity. 

In order to understand Cromwell t. Sac Co., it is necessary to 
look at its circumstances. One suit was on county bonds, and the 
other was on coupons detached frora bonds. Tliey were in law distinct 
instruments, as was clearly determined anew by a late décision of the 
suprême court, Edwards v. Bâtes Co., 103 U. S. 269, 16 Sup. Ct. 967, 
holding that coupons can be grouped with the bonds from which 
they were detached for the purpose of making up a required juris- 
dictional amount; that is, that they are not merely the repré- 
sentatives of interest, which cannot be thus grouped with the 
principal of the debt. The real question in Cromwell v. Sac Co. 
was whether a flnding on the issue whether a plaintilï was the 
bona flde holder for value of certain coupons estopped the parties 
on the same issue on a subséquent suit as to other bonds and cou- 
pons of the same séries. It is difficult to see how this question 
properly raised ail the points said to bave been determined in that 
case, or any of the points involved Lere. But, in any view of this 
difflculty, the broad expressions in that case and in another case 
In the same volume (Russell v. Place, 94 U. S. 606), though many 
times afBrmed in a gênerai way by the suprême court, were prop- 
erly limited, by the same distinguished judge who drew each of 
those opinions, in Bissell v. Spring Valley Tp., 124 U. S. 225, 234, 
8 Sup. et. 495. There it was held that a anal judgment in favor 
of a county on certain of its bonds in a suit wherein the county 
answcred, setting up their invalidity for reasons affecting the whole 
issue, and which was determined on a demurrer to the answer, was 
conclusive between the same parties in a subséquent suit on other 
bonds of the same class. The position there was precisely the 
same as it is hère, — the demurrer confessed ail matters of record, 
and, being of record, they were conclusive in the subséquent suit. 

A careful examination of Howlett v. Tarte, 10 C. B. (î^'. S.) 813, — ■ 
so much cited in Cromwell v. Sac Co., — makes our proposition clear, 
and aids to establish it. Cromwell v. Sac Co. arose ont of adjudi- 
cations on several instruments of the same séries, but distinct in 
law. Of the various cases commented on, Howlett v. Tarte was 
the only one like this at bar, in that the several litigations arose 
out of the same instrument. Of course, this fact does not aft'ect the 
underlying principles of law, but it requires discrimination in ap- 
plying them to differing circumstances. In Howlett v. Tarte the 
validity of the instrument was not questioned in either suit. In 
each the défense relied on confession and avoidance, and the avoid- 
ance in each was essentially différent. Consequently the judges, 
while holding that an adjudication on one plea in bar did not es- 
top as to the other, carefully distinguished. Williams, J., said, at 
page 826: 

"I thiuk it Is quite clear upon the authorltles to -which our attention has 
been called, and upon prlnciple, . that, If the defemlfint attempted to put 
upon the reonrd a plea which was inconisistent with nny traversalile allefja- 
tion in the foimer declai-atlon, there would be an estoppel. iiut the défense 
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set np hère Is quite consistent wlth every allégation In thé former action. 
The plea admlts th« agi-eement, but shows by matter ex post facto that It 
Is not blndlng upon the défendant." 

Byles, J., said at page 828: 

"Suppose an action of covenant. The défendant had two défenses,— per- 
formance and release. He could not plead both. He elected to plead per- 
formance. Suppose that plea found against hlm. He could not. In a sub- 
séquent action, plead non est factùm." 

Thèse expressions clearly hold to the uniform rule of the com- 
mon law that the validitj of an agreement could not be questioned 
in the second suit, although not put in active issue, and only con- 
fessed by fiction of law in the first. 

ïhe latest cases in which any of the raies stated in Oromwell 
T. Sac Co. and in Russell t. Place hâve been applied by the suprême 
court are Roberts v. Eailroad Co., 158 U. S. 1, 15 Sup. Ct. 756, and 
De Sollar v, Hanscome, 158 V. S. 216, 15 Sup. Ct. 816. It is pos- 
sible that some things announced in the first of those cases give 
countenance to the broad proposition that, if there had been no ex- 
press adjudication as to the validity of complainant's patent, its 
validity might be questioned in the présent suit. However that 
may be, we are satisfled that our position is in harmony vfith the 
law as immemorially recognized by the bench and the profession, 
and that it is fuUy sustained by the quite late case of Last Chance 
Min. Co. V. Tyler Min. Co., 157 U. S. 683, 15 Sup. Ct. 733. In this 
the court, at page 687, 157 U. S., and page 733, 15 Sup. Ct, points 
out that the mère cause of action was not identically the same as 
in the prior suit relied on as an estoppel, and stated that the judg- 
ment in the prior case was, "therefore, not conclusive in this as to 
matters which might hâve been decided, but only as to matters 
which were in fact decided." It cites in support of this proposi- 
tion a number of cases, among them Cromwell v. Sac Co. It ap- 
pears, at pages 688 and 689, 157 U. S., and page 733, 15 Sup. Ct., 
that the défendants in the flrst action withdrew their answer, and 
did not appear at the trial. The court, therefore, proceeded ex 
parte, and made certain findings of fact, which were carried into 
the judgment. ïhus the record in the prior suit was brought 
substantially into the same condition in which we find it hère, in 
that in the prior suit the court expressly adjudicated in favor of 
the validity of the patent in controversy. The court thereupon, 
at page 690, 157 U. S., and page 733, 15 Sup. Ct., adopts the follow- 
ing from Lumber Co. v. Buchtel, 101 U. S. 638, 639: 

"This finding, havlng gone Into the judgment, Is conclusive as to the facts 
found Ui ail subséquent controversies between the parties on the contract." 

It also said at page 691, 157 U. S., and page 733, 15 Sup. Ct.: 

"It is said that the défendants did not contest; that they withdrew their 
answer, and that there was only a Judgment by default. But a judgment 
by default Is just as conclusive an adjudication between the parties of 
whatever is essential to support the judgment as one rendered after answer 
and contest. The essence of estoppel by judgment Is that there has been 
a judiciai détermination of a fact, and the question always is, has there 
been sueh détermination, and not upon what eyldence or by wbat means was 
it reiiched." " 
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We regard thèse expressions of the suprême court conclusÎTe 
in favor of the complainant in tlie suit at bar, even if the cause of 
action was not technically the same as in the prior suit. The decree 
of the circuit court is reversed, and the cause is remanded to that 
court, with instructions to enter a decree in favor of the complainant 
for a perpétuai injunction and an accounting, and to take such fur- 
ther proceedings as are consistent with the opinion âled this day in 
this cause; the complainant to hâve its costs in this court. 



BEALE et al. v. SPATH et al. 

(Circuit Court, S. D. New York. June 27, ISOC.) ^ 

Patents— Limitation op Claims— Stair Pads. 

The Sperry patent. No. 363,6i)5, for improvements In stair pads, Is llmlted 
by the prior state of the art, and especially by the langiiage of the spéci- 
fications and elaims, to a pad having, among olher thlngs, a loose, sepa- 
rate, and disintegrated flUing, and a covering case sewed or secured to 
the edges of the stiff base pièce. 

This was a suit in equity by Joseph H. Beale and others against 
Frederick Spate and others for alleged infringement of letters pat- 
ent No. 363,635, granted to Timothy S. Sperry, May 24, 1887, for im- 
provements in stair pads. Final hearing. 

This action Is based upon letters patent No. 363,695, granted to Timothy 
S. Sperry, May 24, 1887, for improvements in stalr pads. The pad is com- 
posed of three parts. (1) A stiff base of unlform thlckness having one edge 
turned over to fit the edge of the step. (2) A flexible covering secured to the 
edges of the base part. (3) An elastic body of loose material Interposed be- 
tween the stiff base and flexible covering. The patentée asserts that a pad 
thus constructed has a stiff seating upon the step, that It forms an elastic 
support for the carpet, that its elasticity and shape can be easily restored 
when wom down by use and that It can be made cheaply. The stiff base 
Is constructed of suitable material to retaln it in the desired flat shape, such 
as thin wooden or paper boards. The front edge of the base is cui-ved over 
to fit the front edge of the step and aid in retaining the pad lu position. The 
covering may be of any suitable cloth or netting. The elastic material, 
which is loosely disposed in the closure between the base and the covering 
may be cotton, hair, granulated cork, chafC, shavings, jute, or any other con- 
venient material. "Thèse," says the description, "are disposed In a loose, 
separate, or disintegrated condition, so that when hardened by being trodden 
they can be 'worked' or separated agaln to restore the necessary softness 
or elasticity to the pad. • » • wiien the elastic material becomes dead- 
ened or trodden down by wear, it is only necessary to take up the pad, bend It 
slightly in the direction of the covering part, a, shake it well, and pick or 
llven up the loose material by working it in any suitable way and the 
elasticity will be restored." This process of working up the elastic material 
after it has become deadened by use is made easy by the fact that It Is 
placed loosely in the case. The patentée descrlbea the prior art as foUows: 
"The State of the art shows that stair pads hâve been made of cotton felt 
of a soft, moderately yieldlng, and elastic character, sufficlently rigid and 
stiff, however, to form a slab of unequal thlckness and retain its shape, 
and having Its front edge curved hook-like to form a lip to hook over the 
edge of the step; that they hâve been made up of a layer of cotton or other 
fiber placed between a netting on one side and a fabrlc or cloth on the other 
side, and the whole folded and stitched, and that such pads hâve been made 
of granulated cork and pulp combined, forming a composite molded sheet; 
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but my improvement differs from thèse things in the partlculars stated, by 
which the pad is forined into an elastic case having a stiiî inelastic base or 
seating, and which glves the advantage of allowlng tlie pad formed by said 
case to be re-formed with a proper shape and fuUness when worn dowu. 
My improvement is distinguished from ail other stalr pads in thls, that it is 
made oî an unylelding part, a covering part having a snitable fuUness for 
forming a case, and a filllng of loose elastic material, and that as an elastic 
pad its form can be restored after belng worn down by merely shaking and 
loosening up the case as an entirety to restore the elastic f unction of the loose 
confined material. Thèse distlnguishing features and their advantages, so 
far as I know and can find, are not possible In pads formed of single sheets 
of elastic material folded or molded." The patent has three claims. They 
are as follows: "(1) As an Improved article of manufacture, a stair pad con- 
feisting of a stifC base part, a covering case part secured to the edges thereof, 
and a body of elastic material loosely dlsposed between the base and the cov- 
ering part, substantially as described. (2) A stair pad consisting of a stiff 
base part of uniform thickness, a covering case part having a suitable fuU- 
ness attached to the edges of the base, and an interposed body of granulated 
cork, substantially as described. (3) A stair pad consisting of a base part 
of stiff unyieldlng material of uniform thickness having an edge curved-lip 
bend, d, a fabrlc cover having a fullness sewed to the edges of said base part, 
and an interposed body of elastic material, substantially as described." The 
défenses are noninfringement and want of patentable novelty. 

Arthur v. Briesen and Harry M. Turk, for complainants. 
Robert N. Kenyon, for défendants. 

COXE, District Judge (after stating the facts as above). Sperry 
did npt invent a stair pad. His patent relates only to improve- 
ments upon the existing art. He fully recognizes this fact in the 
frank statement found at the end of the description. Every feature 
of his pad, considered separately, was old, unless limited to the dé- 
tails of construction described and shown. The stiff base, the 
covering case, the elastic material and the curved lip were well 
known in this particular art. William Warren was granted a pat- 
ent for a stair pad in 1883. In speaking of the then prior art he 



"The stalr pads now In use consist of a bag of cloth, which is first sewed 
up and afterwards flUed with cotton, properly distribiated, and flnally knotted 
or tled In a number of places, to prevent the displacement of the cotton 
when the pad Is subjected to wear." 

In the same year a patent was granted to Henry W. Mather for 
"a felt stair pad made sufiSciently rigld or stiff to retain its form, 
as shown, and having a lip, c, formed on its front edge, to taJce over 
the edge of the step." 

Should it be found that this pad possessed insufflcient elasticity, 
or should it lose its elasticity by wear, what more natural than to 
reinforce it by a layer of cotton? It will hardly be insisted that 
one who did this, and covered the whole with "any suitable cloth" 
to hold the cotton in place, would be entitled to rank as an in- 
venter. And yet, broadly speaking, this is what Sperry did. Math- 
er showed him the stiff base and retaining lip and the old pillow 
pad showed him how to produce elasticity. He sewed the latter 
to the former and thus produced the desired effect. It is mani- 
fest that a construction of the claims broad enough to cover such a 
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combination would invalidate them. If patentability résides in the 
claims at ail it must be found, therefore, in matters of détail. The 
history of the proceedings in the patent office as well as of the 
prior art renders it impossible to consider the patent otherwise 
than as limited to improvements which can hardly be called essen- 
tial. Furthermore, the law is imperative that the language of the 
description and claims when clear and unambiguous must be ad- 
hered to even though the court be of the opinion that the patentée 
has unnecessarily restricted his claims. Having said his inven- 
tion is a narrow one the court cannot treat it as a broad one. He 
must be held strictly to his own statements. It is his misfortune 
if he has made his claims too narrow. The only place to correct 
such mistakes is in the patent office. The court is powerless in 
such cases. What, then, are the combinations of the first and third 
claims? The learned counsel for the complainants discuss the 
second claim also, but it is unnecessary to consider it for the rea- 
son that the elastic filling of the claim is conflned to granulated 
cork and there is no prêteuse that the défendants ever used such a 
fllling. The complainants' expert has conflned his discussion to 
the flrst and third claims, and the défendants evidently understand 
that they are only charged with infringement of thèse claims as no 
allusion to the second claim is made in their brief. The proposi- 
tion that the claim can be sustained upon the theory that granu- 
lated cork is an équivalent for the other elastic materials mentioned 
in the description is untenable for the reason, among others, that 
such a construction would make the flrst and second claims sub- 
stantially identical. 

The éléments of the flrst claim are three: First. A stiff base. 
Second. A covering case secured to the edges of the base. Third. 
A body of elastic material loosely disposed between the base and 
the covering. The third claim is for the same combination ex- 
cept that it is still further limited to a base part "having an edge 
curved-lit) bend, d," and a covering "sewed to the edges of the said 
base part." The complainants contend that thèse claims should 
be construed by omitting or ignoring the limiting words relating 
to the covering and the elastic material. In other words, that they 
cover a pad wliere the covering is not sewed to the edges of the 
base part or secured to the edges in any way, and whose elastic 
material consists of sheets or layers of cotton forming one homo- 
geneous mass. Is it not plain that unless the express language 
of the claim is to be arbitrarily disregarded, that the covering must 
be secured to the edges of the base in some way; if not by sewing 
then by some équivalent means? The original flrst claim did not 
contain the words "secured to the edges thereof." It was only 
when thèse words were added that the claim was allowed. And 
yet it is said that the rejected claim and the claim as allowed are 
identical. This cannot be. In every case where construction is 
permissible the court should be eager to adopt the view most lib- 
éral to the patent; but this is too plain a case. To hold that 
words, inserted with such formality, mean nothing, is going beyond 
any reported authority. Again, it is contended, that the word 
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"loosely" has référence to the elastic material in its relation to tlie 
base and covering; if "loose" as to tliese the requirements of the 
claims are answered. If so construed would not the claims cover 
a structure where the old pillow pad of the prier ai*t was thrust 
into the space between the cover and the base? Would not the 
pillow be "loose" as to the other éléments of the combination? In- 
deed, would not the claims cover a cushion of India rubber or carpet 
thus placed loosely in the pocket formed by the cover and tlie 
base? It is plain that in order to maintain patentability it was 
necessary to restrict the claims to a much narrower combination. 
But the patentée, by repeated use of expressions which confine 
the words "loose" and "loosely" to the elastic material per se, bas 
made the broad construction impossible. With the exception of 
cotton, ail of the materials mentioned by him are of a "loose, sep- 
arate or disintegrated" character. That thèse adjectives apply to 
certain varieties of cotton is also true. When "cotton" is found 
in such Company is it not clear that disintegi'ated cotton is intend- 
ed? Noscitur a sociis. But the matter is not left to inference. 
The model shows a disintegrated fllling, and the history of the pro- 
ceedings in the patent office is in direct opposition to the complain- 
ants' contention. It appears, in brief , that in order to get the pat- 
ent allowed it was necessary for Sperry to limit himself to the loose 
material as thèse words are interpreted by the défendants, and 
that the interprétation contended for by the complainants was re- 
jected by the officiais. They expressly declined to issue a patent 
broad enough to cover a pad with a filling only loose relatively to 
the base and cover. The description abounds in expressions which 
seem entirely inconsistent with the complainants' contention. For 
instance, it says of the materials used as flllings: "Thèse are dis- 
posed in a loose, separate, or disintegrated condition, so that 
when hardened by being trodden down they can be 'worked' or sep- 
arated again to restore the necessary softness or elasticity to the 
pad." This language cannot be made to quadrate with the com- 
plainants' construction of the claims. Material which is compact 
cannot be 'worked,' material which has not been separated cannot 
be separated again. 

It is unnecessary to proceed further, as the court is constrained 
to hold that the patentée has in the most clear and explicit man- 
ner limited himself to a construction which does not include the 
défendants' pads. That he has done so seems plain ; it is, theref ore, 
unnecessary to discuss the proposition whether he should hâve 
been required to do so. We are dealing with what was done, not 
with what might hâve been done. 

It is said that the patents referred to should not be considered 
because no expert has been called by the défendants to explain them. 
Ho far from being condemned this practice should be encouraged. 
In causes involving complicated machines or electrical or chemical 
combinations the présence of an expert is always helpful and is 
often absolutely necessary, especially if he be both learned and 
sincère. But in a cause like the présent where the structure in 
controversy is so simple that a child can hardly fail to compre- 
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hend it the employment of experts not only increases the expenses 
of the litigants, but also the labor of the court. For the reason, 
then, that the défendants' pads do not hâve a loose, separate or 
disintegrated fllling and do not hâve a covering case sewed or se- 
cured to the edges of the base, it must be held that the}- do not in- 
fringe. The bill is dismissed with costs. 



WARNER et al. v. BOYER et al. 

(District Court, E. D. Pennsylvania. June 19, 1896.) 

1. Shipping— Limitation of Liability— Supplies Ordered by Managing Part 

OVVNBE. 

Act June 26, 1884, relieving owners of responsibility bej'ond the pro- 
portion wiiich their respective interests bear to tlie debt or lial)ility in- 
volved, applies in favor of part ownere wlio hâve committed the man- 
agement of the vessel to another part owner, in respect to debts for 
coal fumished at the instance of the latter and without their previous 
knowledge. 

3. Samb— Interprétation of Statutb. 

Act June 26, 1884, is not to be controlled in its interprétation by the 
act of 1851 relating to Icindred subjects. ïhe language of the two 
statutes and the state of facts to wlïich they apply are différent, and 
each is to be construed according to its terms. 

B. Samb — Sale bt Part Ownbu— Following Phoceeds. 

Where a managing part owner sells to a third party his interest in 
the vessel shortly before a libel is filed against the owners for a supply 
debt, the creditor cannot follow the proeeeds of the sale into the hauds 
of such part owner's other creditors. 

This was a libel in personam by Warner, Shuster & Co. against 
Samuel E. Boyer, Daniel 0. Boyer, Eugène H. Cathrall, and others, 
owners of the tug John Wear, to recover for supplies of coal fur- 
nished to the tug. 

Théo. M. Etting and Wm. H. Shoemaker, for libelants. 
Horace L. Cheyney and John F. Lewis, for respondents. 

BUTLEE, District Judge. The libelants are Philadelphia coal 
dealers. The respondents are the owners of the tug "John Wear," 
a Philadelphia vessel. 

The proceedings are brought to recover the sum of |f>5ô.21 with 
interest, for coal sold and delivered. 

Samuel E. Boyer, one of the respondents, was the managing owner 
of the tug and owned a seven-sixteenths interest. The other nine- 
sixteenths interests were owned by the other respondents in diiïer- 
ent proportions. As the libelants say, "The single question raised 
in the case is whether, under the facts, the libelants are entitled 
to a decree against each of the owners, for the entire amount of 
their debts, or whether the owners are protected from such a decree 
by the act of 2()th June, 1884." The tug was engaged in harbor 
towage and was in the habit of going to the libelants' wharf to ob- 
tain coal whenever she needed it. The coal was purchased in small 
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quantities on the return of the boat from her varigus undertakings 
during a period of three years. Tke tug came for and got the coal, 
bills for which were sent to the managing owner on the flrst of each 
month, and he made payments on account from time to time. The 
total amount of coal furnished by the libelants was |1,867.28, and 
the total payments on account made by the respondents were f 1,- 
206.32. The coal was supplied on the master's order. Sometimes 
her calls for it may possibly hâve been anticipated by information 
from the managing owner. The owners who are contesting pay- 
ment took no part in the management, nor furnishing supplies. It 
does not appear that the contestants knew of the purchases of coal 
from the libelants, at ail events not before such purchases were 
made. Shortly before the libel was ûled Boyer sold his interest in 
the vessel to a third party. Subsequently to ûling the libel the 
contesting respondents paid the libelants' proctor |373.64 as their 
proportion of the indebtedness. The money was received as if 
paid into court, and without préjudice to libelants' rights. I do not 
flnd any other question in the case than the one which arises im- 
der the statute of 1884; and it is unnecessary to enter upon an 
elaborate discussion of it. Is the statute applicable to the facts? 
It provides "that the individual liabilities of a ship owner shall be 
limited tO the proportion of any and ail debts and liabilities that 
his individual share of the vessel bears to the whole; and the ag- 
gregate liability of ail the owners of a vessel on account of the same 
shall not exceed the value of such vessel and pending freight." The 
object of the statute, as expressed in its title, is the encouragement 
of shipping, by limîting the liability of investors in such business. 
Theretofore the owners of vessels were liable in solido, for the acts 
of the mkster (who is their agent), for the contracts of co-owners 
(with whom, their relations were similar to those of partners), as 
well as for f aults of the crew, and of the vessel itself. The purppse 
of the statute was to relieve them from such responsibility beyond 
the proportion which their respective interests in the vessel bear 
to the debt or liability involved. Obligations assumed by their Per- 
sonal or direct contracts are not alïected. Conceding that the sup- 
plies for the price of which this suit is brought, were purchased by 
the master alone, it would not be suggested that the statute does 
not relieve them of liability beyond the proportions stated. Sub- 
stantially, at least, they were so purchased. The management of 
the vessel had however been given to Mr. Boyer, who was aware 
of the purchases, as before stated, and the libelants claim that the 
contesting respondents are therefore to be treated as if they had 
personally riiade the purchases ; that Boyer's knowledge vests them 
with knowledge because of his agency, as manager. He was how- 
ever no more! their agent than the master would hâve been if the 
management had been left exclusively to Mm. He was authorized 
to attend to the business of the vessel just as a ship's husband or 
master may do, in the absence of other provision; but his acts in 
this respect are not the personal acts of the co-owners, and under 
the statute no more bind them beyond their due proportion of the 
indebtedness than do those of such husband or master. It is im- 
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possible to ând a just reason for distinguisliing between the eflect 
of the acts of thèse several agents, as respects owners. The allow- 
ance of such a distiaction as is set up woiild tend to defeat the ob- 
ject of the statute. While the case of The Giles Loriiig, 48 Fed. 463, 
differs froni the oiie before me, the court in passing on tlie statute 
in question adopted the views hère expressed. In Whitcomb v. Em- 
erson, 50 Fed. 129, the court said: 

"It appears that the repairs were furnislied upon the order of Koderick 
[a part owaer] alone, who was also the master, without privity of the 
o'thers owners except as far as the master had nnplied autJioriîy to hitid 
them for necessaries. As the liability of Emerson and Wlialen [the other 
joint owners] arises solely from their owncrship of two-thirds, and not 
on account of jjersonal inter\'ention by theni, the liability of eueh is iimited 
to one-thlrd of the debt, by the act of 18S4." 

The statute has sereral times been before the courts, and the ex- 
pressions of the judges regarding its construction are not entirely 
liarrnonious. The weight of authority however, I believe, sup- 
ports the views above stated. A disposition has been shown in 
some instances to import into the statute the language of that of 
1851, relating to a kindred subject, and having a simikir object. 
The language of the two statutes and the state of facts to which 
they apply are différent, and each must be construed according to 
its terms. 

The libelanta contend that the contesting respondents had also 
direct knowledge of the purchases. I do not ând that they had 
such previous knowledge; the proofs, I think, are to the contrary. 
Subséquent knowledge would certainly be unimportant. They of 
course had knowledge that coal, as well as other supplies, would 
be needed and must Joe purchased, jtist as owners in ail cases hâve; 
and it would make no différence if they had been informed when 
and where the master contemplated making such purchases. In 
this there would be nothing to distinguish the case from those in 
which the master purchases according to common practice; noth- 
ing from which an inference could be drawn that they, or the per- 
son furnishing the supplies, contemplated a personal responsibility 
of the owners beyond the limitation provided by the statute. Their 
liability would arise entirely out of their connection with the 
vessel as owners. 

The claim founded on Boyer's sale of his interest and the trans- 
actions connected with it, cannot be sustained. The facts respect- 
ing the sale, and use made of the proceeds, are not fully shown, 
nor clearly exhibited even to the extent shown. It seems to be 
uncertain how the pi'oceeds were disposed of. It certainly does 
not appear that the contesting respondents received them, and if 
they did that the proceeds were subject to a trust in favor of 
the libelants. If the proceeds went to Boyer or to creditors of 
his in payment of his debts the libelants cannot justly claim that 
the money paid them was his, and should therefore be credited to 
his indebtedness to them. 
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HUSTEDE et al. v. ATLANTIC REFINIXG 00. 

(Circuit Court of Appeals, Third Circuit. June 10, 1S9G.) 

Négligence— Bdrning of Vessbl at OiIj Wharf— Evidence— Libelants. 

A barlc was destroyed by flre wliile lying at tiie wliarf of defendaut oll- 
relining company in tlie Sciinylliill river at Plnladelpliia. Tlie iire start- 
ed witli an explosion, whicli occurreâ in the works of a gas company, 
some distance above tlie wharf, and was eomumuicated to tlie vessel 
by floating oll. Libelants chargea that the explosion occitvred from 
some oil getting into the gas worlis by leakago from defendant'a 
burled pipes, whicli extended along higlicr gronnd of the gas worka, 
and that défendants were négligent in respect to laying and niaintahi- 
ing sueh pipes in good condition. Tlie évidence, liowever, showed that 
there was no leakage whereby oll could hâve gotten iuto the gas works, 
and the cause of the explosion was not expiained. The présence of 
oil upon the water was accounted for by the iiatural leakage in loading 
oil at ^'urions refineries along the river, and the puinping of the same 
from the hokte of vessels. It appeared that tins oil was at the time 
accumulated along the wharves, and in front of the gas works, by a 
strong wind blowlng agalnst that shore. Held, that thèse circumstances 
showed no négligence or breach of duty by the oil company, renderlng 
it liable for the Icss of the bark. G8 Fed. ÛdO, afflrmed. 

Appeal from the District Court of the United States for the 
Eastern District of Pennsylvania. 

This was a libel in personam by Joliann Hinrich Hustede and 
others against the Atlantic Reflning Company to recover damages 
for the loss of their bark Félix by flre while lying at defendant's 
wharf. The district court dismissed the libel on the merits (68 Fed. 
6(>9), and libelants appealed. 

Edward F. Tugh and Henry Flanders, for appellants. 
John G. Johnson, for appellee. 

Before AOHESON, Circuit Judge, and WALES and GREEN, Dis- 
trict Judges. 

ACHESON, Circuit Judge. The appellants, who were the ownera 
of the bark Félix, flled their libel in admiralty in the court below 
against the Atlantic Reflning Company to recover damages for the 
loss of the vessel by flre while she lay at the defendant's wharf on 
the east side of the Schuylkill river, at Point Breeze, Philadelphij. 
The défendant was the owner of, and was engaged in operating, 
two oil reflneries, on the east bank of the Schu3dkill river at the 
named place, — the upper one being called the "l'hiladelphia Works," 
and the lower one the "Atlantic Works." Between the two re- 
flneries, and extending along the river for a considérable distance, 
were the Philadelphia Gas Works. The reflneries were connected 
by iron pipes, through whieh oil, benzine, and other petroleum prod- 
ucts were conveyed from one l'eflnery to the other. Thèse pipes 
were laid a short distance below the surface of the ground, 
through the lands of the two reflneries and the intervening land 
of the Philadelphia Gas Works. On October 28, 1892, the bark 
Félix being in the port of Philadelphia, under charter to the China 
& Japan Trading Company, Limited, for a voyage to Japan with a 
cargo of reflned oil, was directed by the charterer to aecept tlie 
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orders of the défendant as to her place of lading, and the bark was 
ordered by the défendant to its wharf opposite the Atlantic Works, 
and, under the direction of the deputj harbor master, was made fast 
thereto. The bark continued in this position, awaiting a cargo to be 
laden by the défendant, until about 4 o'clock on the morning of Oc- 
tober 30, 1892, when a are took place, which started on shore, upon 
the premises of the Philadelphia Gas Works, several hundred feet 
above the vessel, and extended to and enveloped the vessel, where- 
by, it is alleged, she became a total loss. After reciting thèse 
facts, the libel proceeded with the allégations of fact relied on to 
support the suit. The paragraphs of the libel containing thèse al- 
légations we think it best hère to quote at length, that the issue 
defined by the pleadings may clearly appear: 

"Seventh. At and before tbe time of the disaster, oil, naplitlia, benzine, or 
similar products were eseaping fi'om or tlirougli the said pipes, or tbe joints 
Connecting the same. So large a quaiitity had eseap<Ml in that ■\\-ay that the 
ground in the neighborhood, and esjiecially that lyinK between the pipes and 
the river, became saturated, as did also the wooden pilings and the bullchead 
or wharf, and the surface o£ the river in the neighborhood was covered with 
the fluid. 

"Eighth, The pipes were laid at a distance of about one hundred feet from 
the water's edge, and about flfty feet Jibove the water, towards which the land 
slopes. At a point about halfway between the two refineries, and on the 
water's edge, is the pump bouse of the Point Breeze Gas AVorks. This house 
contains boilers and furnaees. One of the leaks in the pipes was at a point 
Just above this pump house. The eseaping fluid, communicating with the 
fires in the pump house, caused the tire. 

"Ninth. Libelants are iiiformed and believe, and so allège, that the pipes, 
or some of theni, had been loaking for a long time prior to the lire, and that 
considérable quantifies of oil, naphtha, benzine, or other like products had es- 
caped, and had run down the incline to the rivei', and that this state of affairs 
was well known to the Atlantic Kefining Company and its officers, or to 
some of them. 

"Tenth. Libelants are informed and believe, and so aver, that the said pipes 
were not properly laid, nor were they fltted for the purposes for which they 
were used, nor were they properly and carefuUy maintained, nor were the 
leaks, when discovered, promptly and diligently repaired." 

"Thirteenth. The disaster was occasioued by the négligence and default of 
the Atlantic Refining Company, their offlcers, agents, and employés, in this: 
That the said company laid the said pipes, or permitted the same to be laid, 
carelessly, negligently, and without due regard to the dangerous character 
of the articles to be conveyed by them, and of the ground through which 
they passed, and of the surroundings; that the said pipes were so negligently 
and carelessly constmcted that they permitted the escape of large quantifies 
of oil, naphtha, benzine, or other similar dangerous, inflammable, and explo- 
sive substances; that the said pipes were laid and maintained upon and be- 
neath the surface of a public street or road, in violation of law, thereby con- 
stituting a nuisance; that the said company did not exercise due and proper 
care to maintain the said pipes in good order and condition; that they did 
not repair the same as soon as they were found defective; that they did not 
turn off or stop the flow through the said pipes when they were found to be 
leaking seriously; that they did not prevent the oil, naphtha, benzine, or 
similar substance from reaching the Ares in the gas works pump house; that 
the said company, belng, in this case, whartingers, and having invited and 
ordered the said bark Félix to their wharf, did not maintain their wharf in 
safe condition, and did not protect the said vessel from damage arislng from 
the dangerous and defective condition of their wharf, as aforesaid; that the 
said company did not use due and proper care that the said bark should not 
be burned, injured, or destroyed, or in any way damaged, by flre arising from 
the condition of their wharf or bulkhead and its surroundings, but so negli- 
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gently suffered and permltted the said wharf or bulkhead, piliiiffs, pipes, 
ground, and the surface of river adjacent thereto to be and remain in such bad 
and dangerous condition, as aforesaid, that the said vessel was damaged 
as hereln stated." 

The answer to the libel denied ail its averments of négligence, 
and ail the allégations of fact relied on by the libelants to sustain 
their suit. After a hearing upon full proofs, the court below dis- 
missed the libel. 

The gravamen of the libel undoubtedly is that the défendant was 
guilty of négligence in the particulars therein speciâed. The ap- 
pellants, however, contend that, as wharflnger, the défendant is 
liable for the loss of their vessel by reason of the dangerous con- 
dition of the wharf at which she was placed by the order of the 
défendant, and this whether it was the defendant's oil, or the oil 
of some other company, or the tar f rom the gas works, which caused 
the flre. But, in answer to this proposition, it is enough for us 
to say that we flnd in this record no évidence whatever tending to 
show that the défendant was lacking in its duty as wharflnger unless 
it was guilty of négligence as charged in the libel. If its pipes 
were not leaking, and had not leaked, then the défendant had no 
reason to suppose that the libelants' vessel was exposed to any 
danger from flre, other than the usual and well-known risks inci- 
dent to and inséparable from the business in which the vessel was 
employed by the voluntary act of her owners, and the défendant 
was under no obligation to give warning to the vessel, or to take 
any spécial précautions. 

Again, the appellants insist that the défendant is liable, wheth- 
er shown to hâve been négligent or not, because bound to prevent 
an escape of oil from its pipes, and that a failure to do so consti- 
tuted a nuisance. But whether the défendant owed such a degree 
of duty to the libelants is a question which does not arise, except 
upon satisfactory proof of the alleged leakage. And so, without 
such proof, it is a matter of no moment hère whether or not the 
pipes were laid within the Unes of a public road without lawful au- 
thority. So that the primary question, and we think the control- 
ling question, is, did the defendant's pipes leak as charged in the 
libel? To the proofs bearing on that question of fact we now ad- 
dress ourselves. 

The location of the defendant's pipes with respect to the river is 
stated with substantial correctness in the eighth paragraph of the 
libel. They were laid at a distance of not less than 100 feet from 
the water's edge, and about 50 feet above the water level, back on 
the top of the bank. The uncontradicted évidence is that through- 
out their entire length the pipes were laid in a bed or stratum of 
clay, there being underneath the pipes 3 or 4 feet of solid clay; 
and experienced witnesses testifled that odl could not penetrate 
downward through the solid clay, but that, in case of leakage, the 
escaping fluid would naturally and certainly come to the surface 
of the ground, through the soil which had been disturbed in laying 
the pipes. Along the entire rear side of the pump house of the 
Philadelphia Gas Works, and built against the bank, was a heavy 
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retainÎBg wall, about four feet thick at tlie base and battering up 
to two feet at the top. 

It is alleged in the libel that there was a leak in the defendant's 
pipes just abore this pump house, and that the escaping fluid, 
communicating with the furnace Ares in the pump house, caused 
the flre which did the niischief. Kow, it indeed appears that^ at 
that place, on the Tuesday preceding the flre, the défendant dis- 
covered a leak which manifested itself by a wet spot on the surface 
of the grôund above the pipes; but the matter was immediately in- 
vestigated by opening the ground, and, it being found that the es- 
cape was from a pipe in which agitator settlings ran, that pipe 
was at once diseonnected, and was not uaed afterwards. The leak 
on that occasion was inconsiderable, and it is, we think, c'early 
shown that it had no connection whatever with the ûre of the 30th 
of October. No one saw any oil in the pump house before the tire. 
There was no trace of oil on the retaining wall, nor was any mark 
of oil found on the floor or walls of the pump house, or elsewhere 
in that building. Thèse facts are inconsistent with the libelants' 
allégation as to the origin of the flre. It is incredible that the oii 
could hâve penetrated the retaining wall or the bank, and gotten 
into the pump house, with ont being observed by the engineers and 
firemen in charge, and without leaving a sign behind. 

There was no proof on the part of the libelants to show that 
the defendant's pipes were not suitable for the purpose for which 
they were used, or that they were not properly laid, or securely 
and tightly fltted together at the joints. On the other hand, mucli 
crédible évidence was produced by the défendant to show that its 
pipes were suitable, that they were of goôd material and of ap- 
proved construction, and that they were properly and càrefully laid, 
screwed together, and maintained, and also that great vigilance 
wàs exercised to keep the pipes free from leaks. The libelants 
produced no direct évidence to show any considérable leakage 
from the defendant's pipes. The évidence upon which they relied 
In support of their allégations as to leakage was circumstantial. 
Thug, it was .shown that, for several months before the ûre, the 
engineers and firemen in the pump house of the gas works, and 
some other persons, had noticed explosions coming from the furnaces 
, in the pump house, and there was testimony that such an explo- 
sion occurred simuitaneously with the breaking out of the tire. 
Then witnesses for the libelants testified that, before the tire, more 
than the usual quantity of oil was upoa the surface of the river. 
Again, several of those witnesses stated that, prior to the flre, they 
had seen oil in considérable quantifies coming out througii the cracks 
in the face of the gas-works wharf, which was in front of the pump 
house, and also from some places at or near the foot of the river 
bank. We think, however, that no inference unfavorable to the 
défendant can fairly be deduced from thèse circumstances when 
they are considered in connection with the other proofs. 

Until the happening of the flre of October 30th, ail the employés 
at the pump house, and the other persons who noticed the explo- 
sions in the furnaces, attributed them to "back drafts" caused by 
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defectîve constniction and a stack of insufflcient helglit; and it 
appears to us that the decided prépondérance of the évidence is on 
the side of that hypothesis. Indeed, that thèse explosions were 
due to însufQcient drait seems to hâve been demonstrated by ob- 
viating changes made in the fumaces and stack since the flre. 
, It Is abundantly proved that for many years there had been 
more or less oil on the surface of the river at and near Point 
Breeze. Several other réflneries besides those of the défendant, 
at which vessels take on cargoes of oil, are located and hâve long 
been operated on the river bank in that vicinity. It is shov?n 
that there are fréquent accidentai spills of oil in loading vessels, 
that oil is pumped out of vessels into the river with ballast water 
and bilge water, and that it often escapes through leaky vessels. 
This record is full of such évidence to account for the présence of 
oil on the river. A witness for the libelants, — Charles T. McDon- 
ald, one of the engineers in the pump house of the Philadelphia 
Gas Works, — speaking of this floating oil, stated: 

"Sometlmes It would be ail over the river, and sometimes It would be doao 
In along the wharf, accordlng to which way the wind was blowlng. If the 
wind was from the westward, It would set the oil over on the eastern shore; 
and If U was from the eastward, it would set the oil over on the western 
shore." 

Now, John 0. Tiers, also an engineer at the gas-works pump 
house, and a witness for the libelants, testifying as to what occur- 
red at the time of the fire, in answer to the question, "Was there 
more oil on the water towards the eastern or the western bank?" 
Btated: "It was on the eastern bank, because there was a very hlgh 
wind that moming, — a gale. The northwest wind kept the oil 
right in along the bank." 

The gas-works wharf and the wharf at the Atlantic Works are 
situated in a cove, and there is much testimony to show that the 
floating oU is not only driven into this cove by westerly winds, but 
that it is also brought in by the tide, and that, as the tide rises, 
the oil is carried up along the face of the gas-works wharf, and 
the face of the made ground at the foot of the river bank. Speak- 
ing of that ground, the witness Tiers testified : 

"It Is very porous ground there. It is mostly made ground, and there is 
a great deal of this loose gravel and sand, filled In with cUnker and débris, 
and oE will come through it Just llke a sponge." 

It is by no means an irrational explanation of what the libelants* 
witnesses observed to suppose that the escaping oil they saw was 
oil which had gotten through the wharf, and had penetrated the 
porous made ground at high tide, and came out at low tide. More- 
over, it seems to us that the exploration made immediately after 
the fire, by digging trenches and holes at and near the pump house, 
tended to exonerate the défendant. No oil was discovered in the 
long trench which was dug undemeath and through the pump 
house, nor is there satisfactory évidence that any oil was found 
in the hole dug at the retaining wall. Such oil as was found was 
obtained in the holes which were dug further down towards the 
river, and which, on the rising tide, were reached by the water. 
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Still further, it appears by the clear weight of the évidence that 
when, shortly after the fire, the pipes were talcen up, they were 
found to be in good order, and no appearance of any considérable 
leakage was discovered. 

The learned district judge was of the opinion that the alléga- 
tions of fact, upon the truth of Which the libelants' right to recover 
depended, were not sustained, and, upon the most careful considér- 
ation of the évidence, we cannot do otberwise than concur in that 
view. The proofs, we thinli, fail to estabKsh that there was any 
considérable or harmful escape of oil from the défendant'» pipes 
or premises. The évidence does not enable us to détermine the 
cause of the fire. Undoubtedly there was other inflammable mat- 
ter besides oil in proximity to the pump house of the Philadelphia 
Gas Works. The origin of the^ fire, however, is a mystery, and it 
is idle to indulge in conjecture as to the cause. It is enough for 
us to déclare that, in our judgment, the proofs do not justify us 
in holding that the défendant is responsible either for the breaking 
out or spread of the fire. We are satisfied that the court below 
was right in dismissing the libel, and accordingly the decree is 
aflarmed. 



In re MBYER et al. 

(District Court, N. D. California. February 10, 1896.) 

No. 11.111. 

1. Admirai-ty — Limitation dp Liabii,itt — Jurisdiction. 

It is sufficlent to give jurisdiction to the district court, in a proceedlng 
for limitation of liabiiity under liev. St. §§ 4283-4285, that some of several 
joint owners of the vessel, whose shares were uninsured and so could not 
be sold at an underwriter's sale, hâve transferred their title in what re- 
mains of the vessel to the trustée; and, having sueh jurisdiction, tlie 
court has the équitable power to compel the petitioners to bring in the 
money obtained for the insured ipterests and that for freight and passen- 
ger fares, in order to enable it to carry out the provisions of the statute. 

2. Same — Dei/Ay. 

The owners of a vessel do not waive their right to institute proceedings 
for a limitation of their liabiiity for the loss of property shipped on board 
her, by waiting to do so until after proceedings hâve been commenced 
in a state court to recover damages. 

3. Same— SBAWonTiiiNESs. 

Upon an examination of the eVideuce as to the condition of a vessel, in 
respect to strength of timbers, iiepair of old injuries, existence of latent 
defects, etc., and as to the cause of her being totally lest in attemptiug 
to cross the bar at the entrance to Coos Bay, Cal., held, that the vessel 
was in a condition, when she sailed, to encounter the ordinary périls of 
her voyage, which was sufflcient to maUe her seaworthy, and her loss 
was due to the mistake or carel^ssness of the captain, without the fault, 
knowledge, or privity of the owners, in attempting to cross the bar on an 
ebb tide. 

4. Same— Pilot's Licensb— Présomption. 

When, in a proceeding for the limitation of the liabiiity of the owner 
of a seagoing, coastwise vessel, învolving the question of the competency 
of the captain, it is shown that such captain Is a licensed shipmaster, 

v.74F.no.8— 56 
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and 110 évidence whatever is given as to whether or not he Is also licensed 
as a pilot, under Rev. St. § 4401, or whether or not a licensed pilot was on 
board the vessel, the court will be justifled in presuming that the cap- 
tain was a licensed pilot, and that the law in that respect was complied 
with. 

5. Same— SnFPiciBNT Crew. 

A statemeut, in the certiiîcate of inspection of a steam vessel, that her 
complément sliall be a master, two mates, two engiueers, and twelve crew, 
doés not necessarily mean that the "twelve crew" shall be sailors only, 
exbluding flreman; and if there is no évidence that the vessel had not 
sufficient officers and crew at ail times to manage the vessel, she is not to 
be deemed unseaworthy in her crew, because she had fewer thau twelve 
sailors, 

6. Same — Déviation- -H ATiTER Aot. 

ïhe steamer E., on a voyage from San Francisco, found the steamer B. 
stranded and in a dangerous position. She pulled the B. off the rocks, and 
towed her to the nearest harbor, where she pumped ont. This harbor, 
though safe at the, time, was exposed to the winds, and liable to become 
dangeroiis to a vessel of the size of the B. and in her condition; but two 
tugs were présent in the harbor, which were fully ablë to assist the B. 
and tow her to San Francisco. The E., however, aftei- hélping the B. to 
pump ont, towed her bacls to San Francisco. ,' Held, that the E.'s déviation, 
in towing the B. to the harbor where she pumped out, .vya.s for the purpose 
of saving life and property at sea, and justifiable under section S of the 
Harter act (27 Stat. 445), but that the furtlier déviation, in towing her 
bacli to San Francisco, after she had been made safe by the présence of 
the tugs, was unjustiflable. 

7. Same — Ownek's Knowledge. 

Under Rev. St. §§ 4283-4285, and the acts amendatory thereof and sup- 
plemental thereto, including the Harter act of February 13, 1893 (27 Stat. 
445), one of several joint owners of a vessel, who lias knowledge of or is 
privy to an unjustiflable déviation of such vessel from her voyage, is 
liable for any loss or damage to property shipped on board, which occurs 
subsequently, during the same voyage, in the proportion which bis share 
of the vessel, at the time of the affreightment, bears to the whole loss or 
damage; but such of the Joint owners as had Jio knowledge of or privity 
to such deviatioii are entitled to avail thérQselves of the provisions of the 
statutes for limitation of their liability to the value of the vessel at the end 
of the toyage. ' ^ 

8. Same— Salvage. ■ 

The words "freight pending^" it» the statutes relating to the limitation 
of the liability of shipowners, do not include salvage earnea during the 
voyage. ' 

Page & Eells, for petltioners. 

Andros & Frank and Crandall & Bull, for respondents. 

riatt & Bayne, for respondent Smedberg. 

HAWLEY, District Judge. This is a proceeding for limitation 
of liability, by pétition of the owners of the steamer Emily, under 
sections 4283—4285, Rev. St. U. S., and the various acts amendatory 
thereof and supplemental thereto, especially the act of June 26, 
1884 (23 Stat. 53-60), the act of June 19, 1886 (24 Stat. 79-83), and 
the act of February 13, 1893 (27 Stat. 445). Prior to the flling of 
this pétition one Isaac Lando, a shipper of merchandise on the last 
voyage of the Emily, and as assignée of various other persons, ship- 
pers of goods thereon, and as administrator of the estate of G. Rob- 
inson, deceased, whose life was lost at the time of the wreck of the 
steamer, commenced suit in the state court; and, at the time of 
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flling this pétition, the usual monition and injiinction against fur- 
ther proceedings in the state court were issued in aceordance with 
the practice o£ this court in such cases. The pétition allèges that 
the steamer was lost, on a voyagé to Coos Bay, in July, 1893, owing 
to the périls of navigation, without fault of the owners of the steam- 
er or her ofHcers of which they hâd any privity or knowledge. The 
steamer was wrecked on the bar at Coos Bay. Her remains were 
turned over to a trustée and sold at undervv'riters' sale for |130. 
The amount of freight earned en her last voyage and fares col- 
lected from passengers is not stated in the i)etition; but thèse as- 
sets, if such they be, were by a subséquent pétition tendered to 
the court to await its décision on the question of liability. The 

Emily left San Francisco on July 7, 1893. On July she ren- 

dered salvage services to the Bawnmore, first towing that ship into 
Caspar creek, and thence to San Francisco. On July 14th she 
again left for Coos Bay, and on this latter voyage, on the 17th day 
of July, while attempting to croës the bar at Coos Bay, she struck, 
lost her rudder, became unmana^eable, and was totally lost. 

The contention of petitioners is (1) that they are exempt from 
liability; (2) that, if liable at ;all, they can only be held to the 
extent of the value of the wredked steamer and freight pending. 
The limitation of the liability of owners is opposed on numerous 
grounds. Respondents contend that the petitioners are liable for 
the loss, independently of the limitation acts; (1) Because the 
Emily was unseaworthy in her hull. (2) That she was unseaworthy 
in her master and crew. (3) Because of the unlawful déviation 
from her voyage in bringing the Bawnmore to San Francisco; that 
such déviation, if allowable at àll, under the act of February 13, 
1893, was allowable only to thé extent of taking the Bawnmore 
into Caspar creek; that, by toWing the Bawnmore to San Fran- 
cisco, the owners became insurers of the goods for the voyage, and 
cannot plead any limitation. (4) That, if the owners had not priv- 
ity and knowledge, still their right to limit their liability is waived 
by their delay of over a year béfore beginning thèse proceedings. 
(5) That this court has no jurisdiction, because it was not, at the 
time of the filing of the pétition!, possessed of any of the éléments 
of jurisdiction, to wit, the res,— the f und to be distributed. (6) That, 
if not liable in solido, they are in any event liable for the value of 
the steamer, her freights then pending, including fares; and that 
salvage earned on her voyage must be construed as freight, etc. 
It is conceded that, in proceedings of this character, the owners 
may assert and prove their entire exemption from any liability; 
that, if a liability exists to the extent of the value of the ship and 
freight, it is the value after the disaster, and freights, including 
passenger fares, collected; that the insurance money is not in- 
cluded in the value; that under the maritime law, previous to the 
enactment of the acts of 1884, 1886, and 1893, a warranty was im- 
plied that a ship should be sea-rt'orthy at the inception of the voy- 
age, and that the defect, althoiigh it might be latent, was no dé- 
fense to an action for damages Gaused thereby to goods or passen- 
gers; also, that a compétent master and compétent crew were neces- 
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sary to the seawortliiness of a Tessel, and that déviation for sal- 
vàge purposes made the shipowners thereafter responsible as in- 
surers of the cargo of their ship. Thèse contentions, and the facts 
disclosed by the évidence, involve the entire life and history of 
the Emily, and càll for a construction of the varions acts of con- 
gress, as well as the gênerai principles of the maritime law. 

Before proceeding to discuss the merits, some of the preliminary 
questions will be disposed of. The objections urged to the jnris- 
diction of the court, upon the ground that, at the tinie of filing the 
pétition for limitation of liability, the court was not possessed of 
the fund to be distributed, are not well taken. It is alleged in the 
amended pétition, and admitted upon the trial to be true, that a 
number of the owners of the Emily, whose names are stated in the 
pétition and amendments thereto, were uniusured. The transfer 
to the trustée passed their title to whatever remained of the ves- 
sel. Their interest could not be sold by the underwriters, and it is 
still in them. This fact is sufficient to give the court jurisdiction, 
and, having jurisdiction, it certainly possesses the équitable power 
to compel petitioners to bring in the money obtained for the insured 
interests, and the money for freight and passenger tares, in ordisr 
to enable it to carry out the provisions of the limited liability acts. 
if necessary so to do. The jurisdiction of the court attached when 
it obtained possession of any part of the res, and the court bas the 
power to order the remainder to be brought in, and amendments 
will be allowed at any time for that purpose. The owners did not 
waive their right to iile a pétition for limitation of liability by 
waiting until after the proceedings were commenced in the state 
court to recover damages. It is true they might hâve instituted 
thèse proceedings before they were sued (Ex parte Slayton, 105 U. 
S. 451); but they were not compelled to do so (Ben. Adm., 3d Ed., 
§§ 558, 560). 

Respondents claim that W. E. Smedberg, administrator of the 
estate of John W. Adams, deceased, which estate owned one-six- 
teenth of the Emily, and who at their instance has been made a party 
to this proceeding, is personally liable for damages for the loss of 
the steamer, upon the ground that he was in possession of said 
interest, and personally engagea in the business of aiïreightment 
by means of the steamer, and had entered into contractual relations 
with the persons represented by respondents, and that Meyer, the 
managing owner of the Emily, was his agent in the premises. This 
position is not supported by the facts, and the claim, as made, is 
untenable. Smedberg testified that he was the administrator of 
said estate; that the estate had been closed and a decree made on 
the 29th of August, 1893, distributing the property of the estate; 
that the property had ail been turned over to the heirs of the es- 
tate; that on September 21, 1893, he was discharged as adminis- 
trator; that, during his term as administrator, he never caused 
any employment to be made, or himself employed any qne, in con- 
nection with the schooner Emily, and had nothing whatever to do 
with it, and did not individually hâve any interest in the schooner, 
or any business with her whatever; that his only relation with her 
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was as thé administrator of the estate; that the one-sixteenth in- 
terest in the schooner was one'of the assets of the estate at the 
time he was appointed administrator, and was included in the in- 
ventory; that he received and distributed two or three dividends 
from the Emily; that the only knowledge he had as to who were 
tlie agents or managing owners of the scliooner came from the fact 
tliat he received a notice to call upon Mr. Meyer and get some 
money (dividends) that belonged to the estate of Adams. TJnder 
the law of California the administrator is entitled to liave pos- 
session of any property left by the deceased, but the surviving own- 
ers of the Emily were in possession of the schooner and were en- 
titled to the possession. Their possession was for the beneflt of 
the heirs of the estate of Adams. The administrator had no own- 
ership in the vessel, and was not individually liable for the conduct 
or contracts of the owners, and had never made any contracts or 
autliorized any to be made in his own behalf. His conduct was 
not at any time such as to bring him within the rule of liability 
as to administrators who make contracts in their représentative 
capacity unauthorized by tlie law. He is, therefore, entitled to be 
dismissed as a party, and to haVe a decree for his costs. 

The merits of the case will now be considered. It is the duty 
of the owners of a steamer carrying goods and passengers, not only 
to provide a seaworthy vessel, but they must also provide the ves- 
sel with a crew adéquate in number and compétent for their duty 
with référence to ail the exigençies of the intended route, and with 
a compétent and skillful master, of sound judgment and discré- 
tion, and with sufflcient knowledge of the route and expérience in 
navigation to be able to perform in a proper manner ail the ordi- 
nary duties required of him as master of the vessel. In Lord v. 
Steamship Co., 4 Sawy. 292, .'JOl, Fed. Cas. No. 8,506. Sawyer, cir- 
cuit judge, with référence to thé act of 1851 (Eev. St. §§ 4282, 4285), 
said: 

"It is the duty of the owner to provide the vessel with a compétent master 
and a compétent crew, and to see tliat the ship when she sails is in ail respects 
seaworthy. He is bound to exercise the ntmost care in tliese partlculars,— 
such care as the most prudent and eareful men exercise in their own niat- 
ters under similar circumstances; and if, by reason of any fault or neglect 
in thèse particulars, a loss occurs, it is with his privity, within the meaning 
of the act. But the owner, under this act, is not an insurer. If he exercises 
due care in the sélection of the master and crew, and a loss afterwards occurs 
from their négligence, without any Ijnowledge or other act or concurrence on 
his part, he is exonerated by the statute from any liability beyond the value 
of his interest in the ship and the freight pending." 

In The Scotland, 105 U. S. 24, 29, the suprême court, in discuss- 
ing the limitation act of 1851 (Rev. St. U. S. § 4282 et seq.), aftei- a 
référence to Norwich Co. v. Wright, 13 Wall. 116, which gave the 
maritime law of limitation that cbanged the rigorous rule of the com- 
mon and civil law, said: 

"Our law adopts the maritime rule of graduating the liability by the value 
of the ship after tlie injury as she cornes baclî into port and tlie freight actu- 
ally earned, and enables the owners to avoid ail responsibillty by giviiig up 
ship and freight, If still in existence, in whatever condition the ship may be, 
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and without sueh surrender svdijects them only to a responsibility équivalent 
to the value of the ship and frelght as rescued from the disaster." 

The various acts of congress are to be construed in pari materia. 
Section 4283, Eev. St. U. S., provides that the liability of the owner 
of any vessel for the loss or destruction of any property shipped 
01' put on board of the vessel, "or for any loss, damage, or injury 
by collision, or for any act, matter or thing, loss, damage, or for- 
feiture, done, occasioned, or ineurred, without the privity, or knowl- 
edge of such owner or owners, shall in no case exceed the amount 
or value of the interest of such owner in such vessel, and her 
freight then pending." Section 18 of the act of 1884 (23 Stat. 57), 
pro vides : 

"That the individual liability of a ship-owner shall be limited to the pro- 
portion of any or ail debts and liabilities that his individual share of the 
vessel bears to the whole; and the aggregate liabilities of ail the owners 
of a vessel on aecount of the same shall not exceed the value of such vessels 
and freight pending." 

This section is made to apply "to ail sea-going vessels and also 
to ail vessels used on lakes, etc." Act 1886 (24 Stat. 81). 

Petitioners claim that the act of 1884 — which, it will be noticed, 
does not contain the words, found in section 4283, Eev. St., that 
the cause of loss shall be "without the privity or knowledge of the 
owner" — limits the owners' liability to the value of the vessel after 
she is lost, whether there be privity and knowledge or not. In 
support of this claim they rely upon the principle announced in 
Ben. Adm. (3d Ed.) p. 325, § 565, as follows: 

"Previous to the act of 1884, it was always proper, if not necessary, to aver 
in the pétition that the liabilities had been Ineurred 'without the privity or 
knowledge' of the petitioner. The language of that act would seem, on its 
face, to hâve removed that necesslty by aUowing owners of vessels to limit 
their liability for acts which had been done with their privity or linowledge, 
such, for instance, as acts of their own Personal négligence, and even their 
own Personal contracts. For the wording of the eighteenth section of that 
act is that 'the aggregate liabilities of ail the owners of a vessel on aceount 
of the same shall not exceed the value of such vessel and freight pending.' 
Whitcomb v. Emerson, 50 Fed. 128, And the holding that the liability of the 
owner o* a vessel for a collision caused by his Personal négligence, or his 
liability on a contract for supplies for the voyage, is included in 'the aggre- 
gate of his liabilities on aceount of the same,' is, to say the least, an obvions 
construction of that section. But," adds the author, "it bas been decided in 
the lower courts that thèse words do not include the liability of the owner 
on his Personal contract (The Amos D. Carver, 35 Fed. 665; McPhail v. 
Williams, 41 Fed. 61; The Giles Loring, 48 Fed. 471), but only his liability 
on aceount of the vessel; that is, the liability that is imposed on him by law 
in consefjuence of his ownership of the vessel, viz. for the contract or acts 
of the ship or her master without the owner's express intervention." 

In Butler v. Steamship Co., 130 IJ. S. 527, 553, 9 Sup. Ct. 612, the 
court, ref erring to section 18 of the act of 1884, said : 

"It seems to hâve been intended as explanatory of the intent of congress in 
this class of législation. * * • The language is somewhat vague, it is true, 
but it is possible that it vras intended to remove ail doubts of the appncaxion 
of the limited liability law to ail cases of loss and injury caused without 
the privity or knowledge of the owner." 

As it was unnecessary in that case, the court declined to décide 
tilie point. Owing to this uncertainty of its true meaning, the court 
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will, in thé course of this opinion, détermine whetlier or not the 
loss was occasioned by any "privity or knowledge" of thie owners, 
and follow the décisions of the lower courts. The provisions of 
the act of congress of February 13, 1893, known as the "Harter 
Act," supersede ail the other provisions that are inconsistent with it 
(Calderon v. Steamship Co., 64 Fed. 876), and will be noticed here- 
after. 

Was the Emily seaworthy in her hull ? She was about six years 
old. She was built extra strong for wrecking and towing, and car- 
rying lumber and other freight. She had extra pumps. Her tim- 
bers were doser together and her machinery larger than many other 
steamers of her size. About one year previous to her loss she met 
with a mishap as she was going into Coos Bay. Some of the bolts 
were out of her keel, and her rudder was gone. She was flxed up 
at the bay, but when she got outside of the bar she sprung a leak 
through a missing boit, and was put into Max Arch, where the 
captain threw overboard a large quantity of lumber and of iron, 
and she was towed down to San Francisco and put on the dock. 
A new keel was put on her, and varions other repairs were made. 
She was then inspected by the inspectors and insurance commis- 
sioners, and found to be in good condition. She again went out 
upon another voyage. Thereafter she had an accident in Oakland 
creek. Her rudder, stern post, and wheel were broken. Thèse 
were ail newly rebuilt in April, 1893. New pièces of her keel that 
had been chafed were put in. Laurel wobd was used instead of 
Oregon pine, it being much stronger and better and more expensive. 
She was then calked. The repairs were made by George Boole, 
an experienced shipwright, who had been engagea in building ships 
for over 40 j^ears, about 25 years in California, and himself an 
owner of 8 or 10 vessels. Capt. Eoberts, testifled that over |3,000 
repairs were made; that half of her keel was put on; that they took 
the garboard out to see if anything was wrong with her timbers; 
that her timbers were perfectly sound; that her rudder was above 
the keel, so that, when she went in over the sand, it would not 
strike the rudder; that her rudder post was aboùt a foot from the 
keel, held by two braces on each side, extra strong. She was in- 
spected by D. Marcucci, an assistant to the United States inspecter 
of hulls, and by J. H. Bruce, marine surveyor, who inspected her 
at the request of the owners. Thèse witnesses ail testify that, when 
the repairs were made, the Emily was in good, seaworthy condi- 
tion. There is no substantial testimony to the contrary. Capt. 
Birmingham, the United States supervising inspector of steam ves- 
sels, who issued the certiflcate of inspection, examined her on the 
6th of July, 1893. He testifled that he made the usual examina- 
tion; that he tested her boiler, looked into the vessel, at her equip- 
ment, about her decks, looked at her topsides, seams, her outfit, and 
went down into the hold. He said : 

"I found her in good condition. She was ready for inspection. If she 
had not been, of course, we would not hâve given her her certiflcate." 
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Without commenting further on the évidence, I find the fact to 
be that the owners of the Emily had used due diligence to malie her 
seaworthy when she started on her voyage from San Francisco on 
the 7th of July, 1893. She had been thoroughly repaired, and ail 
her raachinery was in good working order. It is also sliown by 
satisfactory évidence that she did not become unseaworthy by rea- 
son of her towing the Bawnmore to the city. It is true that some 
witnesses testifled that she was strained, and needed repairing, by 
reason of that work; but there is a decided prépondérance of évi- 
dence to the effect that she was in good condition when she left 
San Francisco on her last voyage. Capt. Eoberts testifled that 
the Emily hardly pulled on the Bawnmoi"e coming down; that the 
wind and sea helped drift her down 120 miles; that she pulled her 
half speed, more times quarter speed ; and that she was not in- 
jured in any manner by towing the Bawnmore down. Weiding, 
the second mate, said she was in good condition when she picked 
up the Bawnmore, and in the same condition when she returned to 
the city. The Emily leaked a little more than the ordinary wooden 
vessels, but she never leaked so as to damage her cargo. 

The contention of respondents is that, notwithstanding the testi- 
mony of ail the experts as to the seaworthiness of the vessel when 
she started upon her voyage, the true test must be sought for in 
the facts as to the manner of her breaking up, and the condition of 
her futtock timbers, as disclosed by an examination after her loss, 
by the discovery of old breaks. There is nothing in the manner 
of her breaking up that indicated her unseaworthiness, except the 
shortness of the time in which she went to pièces after striking on 
the bar, and upon that point there is a wide divergence of opinion 
among the witnesses which can only be accounted for upon the 
theory that ail persons on board were so excited as not to take 
any particular notice of the time. Ail the witnesses agrée that 
the bar at Coos Bay is a dangerous one; that ail steamers are lia- 
ble to strike; that the channel changes frequently, and often sud- 
denly, by the drifting sand; that the Emily, on nearly every trip, 
touched at the bar, and occasionally struck heavily; that on the 
trip in question she was drawing about 12 feet of water; that the 
water on the bar varies from 14 to 26 feet at higli tide; and that 
it was much shallower in 1893 than in the year préviens. It was 
certainly unsafe to go in on an ebb tide. 

Capt. Lucas was called as a witness for respondents, and testifled 
as to the disaster as f ollows : 

"We proceeded along slow to the bar, two men at the wheel, a man sound- 
ing, two men.stationed aft, which was customary. The rest of the crew was 
around the ship. As we got In very close, and met the heft of the tide, I 
called out to the engineer to hook her ou and let her go. As I ruug the 
jingle and spoke to him I felt the ship drag. At the same time she slewed 
to the northward. I rung the jingle still again for more speed; told the man 
at the wheel to put his wheel hard a-port. He said hls wheel was hard 
a-port. The ship kept slewing to the nortliward. I concluded tliere was 
iiomething wrong, and 1 stopped, and backed her at fuU speed. As I rung 
the bell I looked over the stern, or over the side, and I see the rudder ffoing 
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jjy * » * j tried to hold tlie shlp ifito the channel to see if probably some 
of the tuga woiild corne down and give me assistance. Nobody came near. 

* * * Saw tliat the ship was sinliing fast. The eugineer said she was mak- 
ing water very freely. I aslied him to put on the big pump, but he could 
not get down into the engine room to make tlie connection. Tlie ship sunk 
across the channel, rolled over, and bilged, throwing the freight out ot the 
main liatch." ïliat this occurred "almost as fast as I am spealving it now. 

* * * I worked her there probably ten or flfteen minutes, backing across 
from one side of the channel to the other. That is where she donc her thump- 
ing. I could not tell how far she would go over. I run over from oue spit 
to the other. After that * * * i anchored her." 

He also testified that there was no unusual sea at the time. 
James Magre, captain of tug at Coos Bay for 20 years, said the 
Emily bilged where she grounded, that the sea got control of her, 
and that it was bad enough to break her up in a tew hours. Weid- 
ing, first mate of the Emily, testified that when she strucli she was 
on the outside edge of the bar, just crossiug; tliat he then found 11 
feet of water, and the vessel stopped; that in slewing around she got 
less water, as low as 9 feet; that the tide was running out very 
Sftrong; that it was about 30 minutes from the time the vessel 
struck until the rudder was reported lost; that the sea was getting 
very rough, and struck the ship, knocking everj'thing to pièces that 
was light work, and washed clean over the houses, 7 or 8 feet from 
the deck. Hall, the ship joiner, said the Emily was fuU of water in 
10 minutes after slie struck; that the sea was not rough until after 
she sunk; that she did not flll until after she had struck very hard, 
so hard that the stern post and the whole business came uj). Wilson 
testified that the vessel settled down into the water inside of half an 
hour after she took the bar. Miller, a seaman, testified that the 
vessel flrst made a light touch, then a heavy thump, maybe five times, 
pretty hard before the rudder came up, and that she did not fill up 
until after her rudder was lost. Widke testified that he saw a part 
of her keel corne up first, and then her rudder. Thompson, a sea- 
man, testified that, about two hours and a half after the steamer flrst 
struck, she lost her rudder. Capt. Lucas testified that he examined 
some of the pièces after the wreck; that the longest pièce was 10 or 
12 feet, other s 2 or 3 feet; that from the appearance of them they 
had been gone before; that they were ail black and split, — "dead 
black wood, occasioned by sait water"; that the break was in 
the turn of the bilge at its weakest part. Other witnesses testify 
to the same fact. But the witnesses ail agrée that, prier to the 
wreck, there was never any appearance on the hull to indicate that 
any of her timbers were broken ; that, if her timbers had been broken 
on the outside, it would hâve been obvious to them ; that, as far as 
any one could see, the vessel was in good shape; that, if there was 
broken timber in the inside, it cduld not hâve been discovered witli- 
out ripping off the planking. Capt. Bruce testified that if a vessel 
like the Emily was cracked, but her timbers sound, — not rotten in 
any way,— there was no means of ascertaining that fact "except by 
stripping the whole vessel." Booth, the shipwrigiit, testified that a 
sea breaking over a vessel when she is fast to the beacli does greater 
damage than if she is afloat. Lucas and other witnesses testified 
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that, when she became stranded, with the sea breaking over her, slie 
would hâve gone to pièces if she had been perfectiy new, with ail her 
timbers sound, but under such conditions would hâve lasted longer. 

Prom ail the testimony I flnd as a fact that the real cause of 
the loss was the mistake or carelessness of Capt. Lucas in attempt- 
ing to go into Coos Bay on an ebb tide, whereby, owing to shallow 
water, the steamer became stranded, and that such loss occurred 
without the fault, knowledge, or privity of the owners of the ves- 
sel. The Emily was in a condition to encounter the ordinary périls 
of her voyage, and this was sufficient to make her seaworthy. The 
Northern Belle, 9 Wall. 526; The Orient, 16 Fed. 916; The Titania, 
19 Fed. 101, 105. 

The Edwin I. Morrison, 153 U. S. 199, 215, 14 Sup. Ct. 826, which 
is relied on by respondents, was in many essential respects différent 
in its facts from the case in hand. Every case must be governed by 
its own peculiar facts. There it appeared that the bilge pump hole 
had not been used for four or five years; that the cap and plate had 
been painted over whenever the water way was painted; that the 
holes were dangerous unless the caps and plates were kept tight and 
secure; that tapping with a hammer or unscrewing the cap might 
hâve developed any insecurity; and that no such tests were applied. 
It was with référence to such facts that the suprême court said: 

"The obligation rested on the owners to make such inspection as would 
ascertain that the caps and plates were secure. Their warranty that the ves- 
sel was seaworthy in fact 'did not dépend on their knowledge or Ignorance, 
their care or négligence.' The burden was upon them to show seaworthiness, 
and, if they dld not do so, they failed to sustain that burden, even though 
owners are In the habit of not using the précautions which would demon- 
strate the fact. In relying upon external appearances in place of known 
tests, respondents took the risk of their Inability to satisfactorlly prove the 
safety of the cap and plate It loss occurred through their displacement." 

In Quinlan v. Pew, 5 C. C. A. 438, 56 Fed. 111, 115, the court of 
appealssald: 

"Prom the standpoint of the appellant, the cause of his injury was a struc- 
tural defect, existing when the vessel sailed from her home port on a new 
voyage. The alleged defect would hâve been discovered on an extremely 
careful scrutiny of the vessel and her top hamper, although quite lilîely to be 
overlooked on an ordinary examination. It also appears that ail the owners 
lived in the home port. The propositions of law which the appellant bases 
on thèse facts are that, under thèse circumstances, the rIsk was on the own- 
ers to completely examine the vessel, and put her in order for sea, and that, 
failing this, they are chargeable with privity or knowledge, not actual, but 
with that presumed privity or knowledge which for many purposes takes 
the place of the actual. It will at once be seeh that, in the eyes of the law, 
the conditions may be différent from what they are in the cases ordinarily 
before the courts, wherein the injury cornes from somethlng supervening 
after the voyage has begun, or from something arising from an omission 
to properly repair or fit a shlp between her arrivai at and departure from 
a port where the owner does not réside. At such tlmes it is not expected 
the owner will be personally présent, and the law permits him to act through 
his agent, who, when the ship is at sea, is the master, or, when in a distant 
harbor, is either the master or some other suitable person designated to per- 
form the duties ordinarily Incumbent on himself in a home port. It has been 
held that, under some circumstances, the owner may be liable to mariners for 
faults of the master at sea. * » ♦ Yet, even if he were, such liability vv'ould 
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be limited by tlie statute, as was settled by the suprême court in the opin- 
ions which we will hereafter cite." 

Was the master incompétent? Capt. Roberts testifled that he 
was ill when the Emily returned to San Francisco from Oaspar creek, 
and did not go with her on the voyage when she was lost. He said: 

"I put Capt. Lucas on, and gave him stiict orders not to go in [at Coos Bay] 
on an ebb tide. I gave him extra orders. ïlie last thing I told him was, 
* * * 'Now you fetch the ship back.' I told him not to go in on an ebb 
tide, which he did. * * * CJ. Was Capt. Lucas a licensed steamship mas- 
ter? A. Yes, sir. We went to the customhouse and changed the papers 
before the vessel sailed." 

The testiniony shows that Capt. Lucas had, prior to the time in 
question, been master of the steamer Arcata, and had been first 
mate on the Emily, traveling over the same route on préviens trips. 
He was duly licensed as master by the United States inspecter of 
steam vessels. Under ail the facts and circumstances testifled to 
upon the trial, I am of opinion that the évidence is clearly sufflcient 
to show that he was a compétent master, and that neither Capt. 
Roberts nor any of the other owners of the Emily had any knowledge 
or reason to believe that he was not a compétent master, of suffi- 
cient capadty and expérience to be safely trusted with the duties 
and responsibilities of the position. 

Respondents claim that the remarks of Capt. Roberts at the time 
he put Capt. Lucas in charge of the Emily indicate clearly that he 
knew him to be incompétent. This inference is not, in my opinion, 
warranted by the facts. Capt. Roberts was an owner as well as 
master of the vessel. It is not to be presumed that he would know- 
ingly place her in charge of an incompétent person. He naturally 
felt a deep solicitude in the safety of the vessel, and told the mas- 
ter to "fetch the ship back," and not to go into Coos Bay "on an ebb 
tide." Thèse expressions or words of caution might well hâve been 
made to a compétent master, and should not be inferred to mean 
that Capt. Roberts then considered that Capt. Lucas did not hâve 
the ability to properly manage the steamer. 

Section 4439, Rev. St. U. S., provides that: 

"Whenever any person applies to be licensed as master of a steam vessel, 
the inspecter sball make diligent inquiry as to bis character, and shall care- 
fully examine the applicant, as well as the proofs which he présents in sup- 
port of his claim, and If thej' are satisfied that his capacity, expérience, hab- 
its of llfe and character are such as to warrant the belief that he eau be 
safely intrusted with the duties and' responsibilities of the station for which 
he makes application, tliey shall grant him a license authorizing him to dis- 
charge such duties on any such vessel for the term of one year." 

The thorough competency, long expérience, and unquestioned good 
réputation of (îapt. Birmingham ought to be a sufflcient guaranty 
that this law was strictly complied with before the license was is- 
sued to Capt. Lucas. 

Section 4401, Rev. St. U. S., provides that every coastwise sea- 
going steam vessel shall "be under the control and direction of pilots 
licensed by the inspecter of steamboats." Section 4443 provides : 

"Where the master or mate is also pilot of the vessel he shall not be re- 
quired to hold two licenses to perform such duties, but the license issued shall 
State on its face that he Is authorized to act in such double capacity." 
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Upon thèse provisions of the statute it is argued by respondents 
that Capt. Lucas was incompétent, because it was not afflrmatively 
sliown that he was a licensed pilot, or that a licensed pilot was in 
charge of the vessel. The facts are that no évidence whatever was 
given by either party upon this point. Capt. Lucas was a witness 
for the respondents. Ko question was asked as to whether he was 
a licensed pilot. Upon thèse facts the court will be justified in 
presuming that he was a licensed pilot. In Butler v. Steamship Co., 
130 U. S. 528, 554, 9 Sup. Ct. 612, the court held that, in the absence 
of any allégations to the contrary, it will be presumed, in a limited 
liability case in admiralty, that the captain and the first mate of a 
seagoing coastwise steamer are licensed pilots. The presumption is 
that the law in this respect was complied with, and the burden is 
cast upon the respondents to prove to the contrary; and, not having 
offered any évidence upon the subject, they cannot claim that Capt. 
Lucas was not a licensed pilot. 

Was the Emily unseaworthy in her crew? Capt. Roberts testi- 
fled that she had a full crew, the same she had been carrying ail 
the time. "Q. How many men is that? A. Six men, to my knowl- 
edge. If there was anybody left after the captain had charge of her, 
I don't know. He did not report it to me. * * * When I left 
the ship there were three ofHcers. One was made master, the other 
one mate, and the other one second mate. Q. What is the usual 
crew of a vessel of that kind? A. She carries two mates and a mas- 
ter, and six sailors, and a cook, and steward, and boy, a couple of 
waiters sometimes, two âremen, and two engineers," and on this trip 
had one ship joiner. 

No provisions of the statute hâve been cited which déclare the 
number of men the steamer should carry. Section 4463, Eev. St., 
provides: 

"No steamer carrying passengers sball départ Irom any port unless she 
ehall hâve in her service a full complément of licensed offlcers and full crew, 
sufflcient at ail times to manage the vessel, including the proper number of 
watchmen." 

There is no évidence tending to show that the Emily did not hâve 
a complément of offîcers and crew "sutïicient at ail times to manage 
the vessel." This is the essential object required by the law. Tlie 
inspector's certiflcate, however, states that the complément of the 
crew shall be the master (and pilot), 2 mates, 2 engineers, and 12 
crew. This makes 17 in ail. The contention of défendants is that 
"12 crew," in the inspector's certiflcate, means 12 sailors, who, with 
the olBcers, navigate the vessel, man the lifeboats, and whose prés- 
ence renders the vessel seaworthy. It will be noticed that the in- 
spector's certiflcate does not mention flremen. Yet it is self-evi- 
dent that two flremen were needed in order to properly manage the 
vessel, and must necessarily be included in the term "crew." From 
ail the évidence in the case I am of opinion that the Emily had her 
full complément of men ; that the word "crew," as used in the cer- 
tiflcate, should not be construed to mean sailors only; and that she 
was not unseaworthy in her crew. 

Was the déviation unlawful or improper? It is argued by re- 
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spondents that the déviation of the Emily in taking thé Bawnmorc 
from Oaspar creek to San Francisco was not authorized by tLe pro- 
visions of tlie act of Februarj' 13, 1893, known as the "Harter Act." 
Section 3 of tMs act reads as follows: 

"ïhat if the owuer of any vessel transporting merchandise or property to 
or from any port in tlie United States of America sliall exercise due diligeiieç 
to make tlie said vessel in ail respects seaworthy and properly inauued, 
equipped and supplied, neitlier tlie vessel, lier owner or owuers, agents, or 
càarterers, sliall beeome or be held responsible for damage or loss resulting 
from faults or errors in navigation or in tlie management of said vessel nor 
shall the vessel, lier owner or owners, charterers, agents, or master be held 
liable for losses arising from dangers of tlie sea or other navigable waters, 
* * * or from saving or attemptingi to save life or property at sea, or from 
any déviation in rendering such service." 

At tJhe time the Emily flrst sighted the Bawnmore, she was on the 
rocks watched by the steamers Pomona and Weeott. ïhe l'omona 
went on her way with her passengers. The Weeott remained and 
helped the Emily tow the Bawnmore a distance of about 30 miles, to 
Caspar creek, where she was anchored and pumped ont dry. Eespond- 
ents claim that the Bawnmore was then safe; that she had a suf- 
flicient crew for her protection, with ready means of communication 
with San Francisco by telegraph; that, in addition thereto, two effi- 
cient tugs, the Fearless and Kescue, were at hand ready to tow, and 
soliciting the towage of, the Bawnmore to the city. There is a di- 
versity of opinion among the witnesses as to whether Caspar creek 
was a safe place for the Bawnmdre. Capt. Koberts, after minutely 
describing the condition of the vessel, the nearness of the rocks, and 
stating that there were no means of repairing the vessel unless she 
was put on the beach, testifled that Caspar creek was a rough place; 
that it is only safe for ships for a f ew months in the year ; that if it 
blows southeast, southwest, or westerly, it is rough, and throws in 
a nasty sea with a ship like the Bawnmore; that Caspar creek 
was not a safe place for a vessel in her condition or size to be 
in ; that her rudder and her propeller were broken ; that she could 
neither navigate nor steer; that San Francisco, distant 125 nriles, 
was the nearest safe place where she could be repaired. Lucas tes- 
tifled that Caspar creek was a dangerous place for a vessel like the 
Bawnmore, particularly when ctippled. Capt. Yarneburg, of the 
Weeott, testifled that in summef time Caspar creek is a good har- 
bor; that you cannot dépend on the weather; that it is ail owing 
to the condition of the weather whether the harbor is safe or un- 
safe; that no one can tell how long the wind will blow from the 
isame quarter; that if any bad swells came in they would hâve 
thrown the Bawnmore on the sand spit or beach; that no bad swells 
came in while they remained at Caspar creek. Capt. Scott, a pilot 
in command of the tugboat Fearless, testifled, on behalf of the re 
spondents, that the Bawnmore, when he first saw her at Caspar 
creek, was safe as far as anchorage was concerned, but she was full 
of water; that with his tug and the Rescue they could hâve pumped 
her out in 12 hours; that the Fearless had 10 times the pumping 
capacity of the Emily, and 10 times the towing capacity and horse 
power. Upon his cross-examination he testifled as follows: 
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"Q. Wouia you consider it a safe thlng to leave a ship tliere wliicli you liad 
■andertaken to salve,— you had towed her for some distance out at sea, * * • 
and taken her in to pump her out; she was unable to steer tierself, unable 
to propel herself in any way, and was as large a steamer as the Bawnmore; 
assume ttiat you hâve got her in there, and you hâve drawn her anchor up 
some distance,— -would you consider it a safe thing, even in July, to turn, and 
corne down to San Francisco, and leave that vessel behind? A. Yes, sir; 
I should consider it perfectly safe to lay" with a crew. 

The Emily had the right, under the statute, to pick up the Bawn- 
more and tow her to the nearest safe place. She was unquestion- 
ably justifled in so far deviating from her course as to tow the Bawn- 
more into Caspar creek. In thus deviating she would be engaged in 
"attempting to save life and property at sea." She also had the 
right to remain with the Bawnmore until that vessel was perfectly 
safe. After a careful considération of ail the testimony I am of 
opinion that the Bawnmore was not in such a safe place at Caspar 
creek as required the Emily to pur sue her journey to Coos Bay and 
to leave the Bawnmore alone, after she was anchored and pumped 
out dry at Caspar creek, but she was made safe by the présence of 
the tugs Fearless and Rescue. The captain of the Emily was not 
justifled by the law, under ail the facts and circumstances of the 
case, in further deviating from his course by towing the Bawnmore 
from Caspar creek to San Francisco. It was the intention of the 
act of 1893 to encourage the saving of life and property at sea, and 
to relieve the shipowners from any loss or damage that may occur 
from any déviation in rendering such service. But it does not nec- 
essarily follow that the ship performing such service is justified in 
further deviating from its course after the lives and property hâve 
been saved at sea. Every vessel transporting merchandise and 
passengers to or from différent ports — her owners. having exercised 
due diligence to make her in ail respects seaworthy and properly 
manned, equipped, and supplied — lias the right to deviate in its 
course so far as may be necessary to save life and property, but as 
soon as this duty is performed her right of déviation ceases, and it 
becomes her duty to then pursue her regular voyage, and fulflll her 
contracts by carrying her cargo and passengers to their port of des- 
tination. The question as to her right of salvage is not involved. 
The act of 1893 was not passed for the purpose of enabling vessels, 
saving life and property at sea, to eam salvage. That right is only 
incidental to such service. The object of the statute, as before 
stated, was to encourage the saving of life and property, and relie v- 
ing the vessel performing such service from liability in case of loss. 
In taking the Bawnmore into Caspar creek the Emily was doing 
an act which the law seeks to encourage, and for that act she was, 
of course, entitled to salvage; but when the Bawnmore was made 
safe from any cause, the Emily had no right to tow her any further 
for the sole purpose of earning a greater amount of salvage. 

Did the owners, other than Capt. Roberts, hâve knowledge and 
privity of the déviation of the Emily from Caspar creek to San Fran- 
cisco? The testimony shows that Meyer, the managing owner of 
the Emily, destroyed ail the papers and telegrams relating thereto 
about a year after the loss of the vessel. The reason given for 
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the destruction was that he thought he had no further use for 
them; that the round trip to Ooos Bay and back occupied only 8 
or 10 days, and there was no occasion for any correspondence with 
Capt. Roberts, because the vessel usually got around quicker than 
the mail; and that only occasional telegrams were recel ved about 
freight. He testifled that he received a communication f rom Capt. 
Eoberts to the effect that he had towed the Bawnmore into Caspar 
creek and was pumping her out; that the communication of Capt. 
Eoberts regarding the pur suit of his voyage was, "I told him it would 
be better to make some arrangements and send the Emily on to 
Coos Bay on her route from Caspar creek, instead of coming down 
hère"; that he afterwards learned from the newspapers that the cap- 
tain was bringing the Bawnmore to San Francisco. The other own- 
ers testifled that the only knowledge they had about the Bawnmore 
was what they received from the newspapers to the effect that Capt. 
Roberts was towing her into Caspar creek. Plate, the purser of the 
Emily, testifled that he saw a telegram from Meyer & Akman to 
Capt. Roberts to the effect that "the steamer Emily had better go on 
her regular course; will send tug to tow Bawnmore," Capt. Scott 
testifled : 

"I saw one telegram received by Capt. Roberts from Meyer & Akman. The 
contents was to instruct Capt. Roberts not to allow the Fearless to assist 
him with the Bawnmore under any considération." 

The testimony of the witnesses is, in many respects, unsatisfac- 
tory. The communications and telegrams hâve been destroyed. The 
memories of the witnesses as to the contents thereof are not clear. 
After weighing ail the évidence, I find the prépondérance thereof 
to be, in favor of the petitioners, that the owners, with the exception 
of Eoberts, had no privity or knowledge, concerning the towing of 
the Bawnmore to San Francisco. The testimony of Scott, at flrst 
blush, would seem to be to the cOntrary. But if it be true, as tes- 
tifled to by Plate, that Meyer notified Eoberts that they would send 
up a tugboat for the Bawnmore, this would account for the dispatch, 
referred to by Scott, not to allow the Fearless to assist. But in 
any event the other owners, besides Roberts, testifled that they had 
no knowledge or privity of this déviation. 

With référence to the death of the passenger, C. Robinson, the 
testimony clearly shows that it was occasioned by his own négli- 
gent and improper conduct, and was not in any manner to be at- 
tributed to the alleged unseaworthiness of the Emily, or incom- 
pétence or carelessness of the master, or of the déviation, or of any 
wrong or négligence of the owners of the vessel. He would hâve 
been saved, the same as the other passengers, except for his Per- 
sonal désire to take his baggage with him against the positive order 
of the captain of the lifeboat, and the manner in which he attempted 
on the third trip to get into the boat contrary to the orders and cau- 
tion given him. Capt. Lucas was called upon to détail the circum- 
stances of Robinson's death, and testifled as follows: 

"As soon as the lifeboat came alongside I asked the lady passengers ail to 
get ready, and passed them into the boat, and afterwards the captain of the 
boat saià that he could hold a few more, so I called for the husband and the 
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elderly gentleman. Mrs. Eobinson went In the first boat, and her child. 
The captain of the llfe-saving station boat said he had enough, and he puUed 
away. Mr. Robinsou was standing * * * on the upper deck, close by, 
with a shawl in a strap in his hand. I called him down to go into the uext 
boat. The captain of the lit eboat ref nsed to take any basgage. In th-e mean- 
time, while he was argulng about it, the boat was fllled with passengers 
and shoved ofC. * * * j turned around to go on the deck, ïhe chief 
engineer sang eut, 'Man overboard,' * * * j jumpod on the rail. Saw Mr. 
Robinson floating by. I called to the men to throw a rope, but ail our small 
lines were washed overboard at the time, and we had nothing but large 
ropes. He drifted past the stem about 30 feet. The lines would not reach 
him. I signaled for the captain of the lifeboat to corne back and pick up 
Mr. Robinson, but he said he could not jeopardize the lives of the other pas- 
sengers for one man. * * * We watched him for 20 minutes, and saw 
him floating. He had a life préserver on. Afterwards some of the wreckage 
struck him. I believe that is the way he lest his life. * * * Q. Did he, 
or not, hâve an opportunity to go on board the boatv A. He did. Q. Did 
he accept or refuse itV A. He would not go in the boat because he had to 
give up his package. He would not give up that, and he lost his chance twice 
through it. Q. I believe you made a report of those facts to the United 
States inspecter î A. I did." 

This witness did not see Robinson at tlie time he fell into tlie 
water. Several of tlie wituesses testified that, as the lifeboat start- 
ed, Eobinson grabbed hold of a rope or Une and slid down, and lost 
his footing, and fell into the water, and was drowned. Eosenblatt 
testifled as f ollows : 

"I see Robinson get offl the boat and make an attempt to get in the lifeboat. 
I see him get hold, and put one foot in. Just as he put his foot in they 
started ofiC. It seemed to me, from the motion of the lifeboat, on account of a 
little swell, that it gave a sort of a lurch, and he went over. They kept on 
rowing, and I saw him in the water. I saw him fall overboard." 

Plate testifled : 

"When the second boat came back, Mr. Robinson still held his bundles in 
his hand, insisting that they should acconipany him in case he got in the boat. 
The llfe-saving captain insisted he oould not allow any bundles or baggage 
to incumber or be in the way of the passengers. So the captain puUed off 
again with his second boat load. Between the time of the second and third 
boat, Mr. Robinson, a man by the name of Mr. Flanagan, and a third party 
* * * were standing In the after part of the ship preparing to jump in our 
lifeboat, which was lowered at the time by the order of the captain. Our 
boat that was hanging on the davits. That boat was lowered halfway. 
The captain gave orders to those three gentlemen to jump in. They jumped 
in. In the meantime she was lowered halfway, and the seas were breaking 
very high, and breaking our houses up. When the boat had been half lowered, 
the seas were breaking so high and so hard that the captain had given the 
order to raise her, and given the men as well, who were in her, orders to 
jump oUt. Mr. Flanagan and this other gentleman had jumped out of the 
boat, and Mr. Robinson, who llngered with his bundles, slipped between 
this boat and the side of the ship, and caught hold of a Une, which apparently 
was fast, but I do not thlnk it was, because he drifted right out with the 
tide of the sea. * * * He would not jump on board when lie had a chance, 
unless he eould take his bundles with him, and insisted on holding those two 
bundles. The request of the life-saving captain was to leave his bundles 
alone, and not take them along; that he was saving life, and not saving 
baggage or freight." 

The facts of this case do not bring the death of Eobinson within 
the provisions of section 4493, Eev. St. U. S., nor within the princi- 
ples announced by the suprême court in The Max Morris, 137 U. S. 
1, 8, 11 Sup. et. 29, where it was held that, there being négligence 
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establis<hed against the officers of tlie vessel, the libelant was not 
debarrod froiii the recovery of any sum of money by reason ot the 
fatt that his own négligence contributed to the accident. 

It still remains for the court to détermine, from the facts, tlie 
extent to which the owners of the Emily are entitled to hâve their 
liability limited as to the damage sustained by the loss of goods and 
merchandise on account of the unlawful déviation of tlie schooner 
and of her loss by the carelessness of Capt. Lucas. It follows, from 
the views already expressed, that under the act of 1884 Capt. Eob- 
erts is liable in the proportion Avhich his individual share of the ves- 
sel, at the time of the aflreightment, bears to the whole value of 
the goods lost. As to the other owners, I am of opinion that, when 
ail the testimony and ail the various acts of congress are considered, 
they are entitled to avail themselves of the provisions of section 
4283 et seq., Rev. St. U. S. This, it seems to me, is the resuit of the 
reasoning of tlie court in Butler v. Steamship Co., 130 U. S. 527, 549, 
9 Sup. et. 612, where, in holding that section 4283 applies to cases 
of Personal injury and death, as vi'ell as to cases of loss or injury to 
property, the court said : 

"The ground of the loss of the limited responsihility of shipowners * * * 
is that, for the encouragement of ship^ building and the employnient of ships 
in commerce, the owners shall not be liable beyond their interest in the ship 
and freight for the acts of the master or crew donc without their privity or 
knowledge. It extends to liability for every kind of loss, damage, and injury. 
Thls is the language of the maritime law, and it is the language of our stat- 
ute, which virtually adopts that law." 

See, also, Craig v. Insurance Co., 141 U. S. 638, C45, 12 Sup. Ct. 
97 ; In re Léonard, 14 Ped. 53. 

The interests of the owners, other than Eoberts, to be surrendered, 
is the value of the vessel at the end of the voyage, which in this 
case would be at the time of the wreck after the disaster. When- 
ever the owner shall take his pfoceedings to limit his liability, he 
must take it as of the time of the end of the voyage ont of which 
the liabilities against which he seeks to limit his liability arose. 
That is the time as to which the value of the vessel and freight 
pending is to be flxed, and that is the time when the liabilities to 
be limited must be ascertained. The City of Norwich, 118 U. S. 
408, 490, 6 Sup. Ct. 1150; The Great Western, 118 U. S. 520, 6 Sup. 
Ct. 1172; The Dorris EckhofE, 30 Fed. 140; The Giles Loring, 48 Fed. 
468. 

The words "freight pending" represent the earnings of the voyage, 
whether from the carriage of passengers or merchandise. The Main 
V. Williams, 152 U. S. 122, 131, 14 Sup. Ct. 486. But they do not in- 
clude salvage, for that is paid as a reward to the vessel, its officers, 
and crew in their efforts to save life and property, and is personal to 
the salvors, irrespective of anv relation thev bear to others. Ben. 
Adm. pp. 109, 170, § 300. 

Let flndings of fact be drawn in accordance with this opinion, and 
such further testimony be taken as will enable the court to render 
a final decree in conformity with the views herein expressed. 
V.74F.U0.8 — 57 
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THE BULGARIA. 

UNION TRANSIT 00. v. THE BULGARIA. 

(District Court, N. D. New York. June 12, 1896.) 

Collision — Steamer with Moored Vesskl. 

A steamer which, in attempting to reach her bertti at the soutli pier 
at ttie westerly end of St. Mary's Falls Canal, ran into a moored vessel 
in plain sight, in ordinary weattier, and witliout tbe intervention of any 
interfering current, held solely in fault. 

This was a libel in rem by the Union Transit Company against 
the steamer Bulgaria, to recover damages sustained by the steam- 
er W. H. Stevens in collision with the Bulgaria. 

Norris Morey, for libelant. 
Harvey D. Groulder, for claimant. 

COXE, District Judge. Between 2 and 3 o'clock on the mom- 
ing of June 16, 1895, the steamer W. H. Stevens was in the act of 
being moored to the south pier at the westerly end of the St. 
Mary's Falls Canal. Her bow was fast. Her stern was about 10 
feet from the pier and was being drawn in by means of a Une from 
the pier to her capstan. She was helpless, and, in contemplation 
of law, was a moored vessel. It was not dark. There were elec- 
tric lights ail along the pier and dawn was commencing. There 
was no wind and nothing abnormal in the éléments. 

It is usual for vessels awaiting their turn at the lock to tie up at 
the south pier. To do this requires ordinary care and prudence 
and nothing more. It is a very simple maneuver. The Stevens 
had accomplished it without the slightest difûculty. The Bulgaria 
followed the Stevens into the canal, passing the end of the pier 
only a short time afterwards. She had the Stevens in sight for 
some time and knew of her location at the pier. The proper place 
for the Bulgaria was the berth just west of the Stevens. Instead 
of taking it she ran into the Stevens almost end on, the bluff of 
her port bow struck the Stevens' stern and she proceeded on with 
such force that her stem started the heavy timbers of the pier. 

The rule is conceded that in such circumstances the presump- 
tion is that the moving vessel is négligent, the burden being upon 
her to show that she is free from fault or that the accident was 
inévitable. The Bulgaria has done neither. A mère statement 
of the facts is a démonstration that the accident could hâve been 
avoided. The task of the Bulgaria was one which a mère tyro in 
navigation should hâve accomplished successfuUy. To assert that 
it was absolutely impossible for her to reach her dock without 
crashing into another vessel lying at a différent berth is an amaz- 
ing proposition and one wholly new to admiralty jurisprudence. 

The theory upon which it is sought to exculpate the Bulgaria 
from a liability, which, at the time, was frankly admitted, is that 
she was caught in a mysterious and warlock current which drove 
her into the Stevens in spite of every effort of her navigators to 
prevent it. The difiiculty with this theory is that it is based 



THE CHATTAHOOCHEE. 899 

upon the imagination of counsel rather than upon the proot. The 
•weight of testimony is to the effect that there is never any dan- 
gerous current at this point, and, except when the lock is being 
filled or a high wind is blowing there is no current which should in- 
terfère in the slightest degree with the mooring of a vessel at the 
south pier. 

It was not proven that the lock was being fllled at the time 
of the collision, and, as before stated, there was no wind. How 
it would be possible for any current which might exist at that 
point to force a vessel to take the erratic course pursued by the 
Bulgaria it is not easy to perceive. But it is enough to say that 
if dangerous currents existed it was the duty of the master of the 
Bulgaria to know of them and guard against their effects. The 
Bulgaria has not overcome the presumption arising from her col- 
lision with a stationary vessel which was absolutely free from fault. 
Were it necessary for the court to go further and designate the 
précise fault of the Bulgaria there would be little hésitation in 
flnding that the collision was due, primarily, to her undue rate of 
speed. She was carried past her true mooring place and instead 
of going down the canal she endeavored to rectify her mistake 
by porting and backing. It wajs too late. The momentum could 
not be overcome in the narrow space she had thus left for maneu- 
vering. 

Further discussion is unnecessary. Suffice it to say that upon 
the entire record the court is convinced beyond a doubt that the 
collision was due solely to the megligence of the Bulgaria. The 
iibelant is entitled to the usual decree. 
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HENDRY et al. v. OCEAN STEAM8HIP CO. 

(Circuit Court of Appeals, First Circuit. June 12, 189G.) 

No. 171. 

1. CoLUSiON— Steamer and Sail — Excessive Speed. 

A schooner navlgating coast waters, resorted to by tlie coastwise traffic, 
and at tlie same time just on the edge of the route of the Atlantic liners. 
held in fault for going between five and six knots, being substantially her 
fuU speed running free, in a fog éf such a character that it led to a mis- 
understanding of signais and courses. 

3. Same — Phbsumption — Cleab Faui.ï of Okb Vessel. 

The rule as to the presumption when one vessel is found in fault by 
uncontradicted testimonv, or is otherwise clearly in fault (The City of 
New York, 13 Sup. Ct. 211, 147 U. S. 72, and The Oregon, 15 Sup. Ct. 
S04, 158 U. S. 186), has no application in a case in which the question of 
fault on each side is for the détermination of the court from facts easily 
ascertainable. 

8. Same — Mutual Fault— Appobtionmbnt of Damages. 

If, In cases of mutual fault, the damages can ever be apportioned to the 
différent degrees of fault (The Victory, 15 0. G. A. 490, 68 Fed. 395), 
instead of being equally divided, such rule of apportionment is inap- 
plicable where tlie fault of each vessel is of precisely the same character, 
namely, maintaining fuU speed In a fog, accdrding to the capacity of 
each for speed. 
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4. SAMB— LiMITATIOK OP LiABILTTY— HARTER AcT— FOREIGIT VeSSELS. 

Qusere, whether section 3 of the Harter act CiT Stat. 445) was intended to 
extend to foreign vessels, aJthougli, by Its letter, It applles to any vessel 
"transporting merchaadise and property to or from any port in the 
United States." 

6. Bamb— Mutual Fault— Division op Damages — Eecompensk dp Cargo Dam- 
ages. 

Tlie Harter act does not apply In a case of collision by mutual fault, 
whereby one vessel and her cargo are totally lest, so as to prevent the 
opération of the gênerai admiralty rule, which y.Uovï's the other vessel, 
aftè'r paying the entire value of the cargo, to recoup one-half of that 
amount out of the half damages awarded to the owners of the lost 
vessel. ïhe North Star, 1 Sup. Ct. 41, 106 U. S. 17, and The Manltoba, 
7 Sup. Ot. 1158, 122 U. S. 97, applied. 

8. Bame — Protection dp Sbamen bt Appbllatb Court. 

Wbere one vessel and cargo were totally lost by a collision resultlng 
from mutual fault, and the other vessel, after paying full damages for 
the lost cargo, was permitted to recoup one-half thereof from the half 
damages awarded to the owners, offlcers, and crew of the lost vessel, but 
the decree was open to the construction that the recoupment was to be 
pro rata on the suma apportloned to owners, master, and crew, held that, 
in the absence ,of an assignment of error In respect to the recoupment 
against the seamen, the appellate court would, of its own motion (seamen 
being wards of the admiralty), direct that the decree be modlfied so 
that the several sums awarded to the mate and crew, who were in no 
way responsible for the fault of navigation, should be exonerated by, and 
hâve prlorlty over, the amounts awarded the owners and master. 

Appeal from the District Court of th.e United States for the Dis- 
trict of Massachusetts. 

This was a libel in rem by Abram W. Hendry and others, owners, 
master, and crew of the schooner Grolden Eule, against the steamer 
Chattahoochee (the Océan Steamship Company, claimant), to recover 
damages for loss of the schooner, which was sunk in collision with 
the steamer. The district court found that the collision resiilted 
from mutual fault, and entered a decree for half damages, but 
also allowing the claimant to recoup from that sum one-half the 
value of the cargo; the steamer being liable for the full value there- 
of. From this decree, the libelants hâve appealed. 

Eugène P. Carver (Edward E. Blodgett with him on brief), for ap- 
pellants. 
Chas. T. Russell, for appellee. 

Bef ore COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. We agrée with the flndings of fact 
and the conclusions of the district court in this case. This collision 
occurred about 4 o'clock on the morning of July 20, 1894, south of 
Xantucket Shoals, between the steamer Chattahoochee, of 1,887 
tons register, an enrolled vessel of the United States, bound from 
Boston to Savannah, and the British topsail schooner Golden Eule, 
of about 200 tons net register, deeply loaded with a cargo of sugar 
and molasses, and bound from Porto Rico to Boston. The Chatta- 
hoochee left Boston on July 19th, and, the weather being foggy, 
she decided to go outside, rather than take the regular course 
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tlirough Vineyard Sound. Tte vessels, therefore, wMle not in tlie 
most frequented track, were still in coast waters resorted to by the 
coastwise traflSc. In addition thereto, the master of the schooner 
testifies that he supposed he was just about ont of the Une of océan 
steamers, meaning by this the Atlantic liners. Considering the 
prevalence of the fog which occasioned the collision, he could not 
fairly put it more positively than this. Therefore the vessels were 
nayigating waters to which a due regard for human life requires a 
strict application of the statutory rule of "moderate speed" in a fog 
or mist. ïhat there was a fog at the time of the collision, which 
set in at least an hour before, is not disputed. Its density is. It 
was a low fog, so that the Golden Eule claims that she saw the 
masts of the steamer 2,000 feet away prior to the collision. It 
was probably a surface fog, which the masts of the steamer rose 
above, but which concealed the schooner. The hull of the schooner 
was white, which also may hâve aided to conceal her. But, how- 
ever this may hâve been, there was a fog of such character that 
it led to a misunderstanding of: signais and courses, which would 
hâve been avoided if either vessel had been proceeding at a moder- 
ate speed, and much more so if both vessels had complied with 
the rule; and this is a practical test that the fog was such as the 
rule contemplâtes with référence to the reasonable exigencies of 
safety. This is illustrated by a considération of the circumstances 
of the collision. The wind is said to hâve been from the South- 
west. The schooner was headed north by east, one-half east; so 
she sounded three blasts of her horn as for a sailing vessel with 
the wind abaft the beam. There can be no doubt that this was 
heard aboard the steamer as a single blast, as for a sailing vessel 
on the starboard tack. Consequently, the steamer, hearing the 
horn on her port bow, went to h0r own starboard, and reduced her 
speed four or flve miles an hour, which would surely hâve prevented 
a collision if the schooner had been on her starboard tack. The 
steamer heard the signal from the schooner only once; at the most, 
twice; while, if the vessels had been proceeding at a moderate 
speed, there would hâve been time enough for the répétitions of 
the schooner's horn to hâve corrected the error arising from the 
transmission of the blasts, the steamer might hâve rêver sed or 
gone more to starboard, and the collision would hâve been avoided; 
A moderate speed on the part éf the schooner would hâve so far 
extended the time for the steamer's maneuvers, which she coni- 
menced promptly. as to hâve made them successful ; and this is oue 
of the main purposes of the statutory régulation on this point. The 
Zadok, 9 Prob. Div. 114, 115. 

The district court found the steamer guilty of excessive speed; 
and, as she did not appeal, she stands so charged in this court. 
Tlie schooner was under ail sail except the lower half of her square 
sail. Her rig gave her a very large spread of canvas, which 
made her fast on the course she was sailing. She was practically 
free, and her master admits that she was making between flve anîl 
six knots. Other witnesses claim more. However this may hâve 
been, it is very plain that she was making substantially ail tlie 
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speed èhe was capable ot, and that she could easily hâve shortened 
sail materially when she struck the fog, and yet hâve kept her 
steerage way, and ail the way necessary for ail maneuvers which 
could reasonably hâve been anticipated. 

The schooner refers to The Martello, 39 Fed. 505, as supporting 
the proposition that her speed was not a contributing fault; but 
this question is one of pure fact, as to which The Martello, even 
if it had not been reversed by the suprême court (153 U. S. 64, 14 
Sup. et. 723), would not assist. The learned judge who decided 
that case in the circuit court seems, nevertheless, to hâve reviewed 
the décisions as to the speed of sailing vessels in a fog; and he 
summarized them to the eflect that, while a speed of four knots 
at the entrance of New York Bay might not be excessive, yet that, 
in the instances in which sailing vessels hâve been held in fault, 
their speed was "five knots or over." This, on her own admission, 
was the speed of the Golden Eule. 

The schooner also relies on The Morning Light, 2 Wall. 550 ; but, 
if that was a case of navigation in a fog, the collision occurred in 
1855, and before the international rules of 1864 (now Eev, St. § 4233), 
the flrst législation on the topic. 

The Nacoochee, 137 U. S. 330, 11 Sup. Ct. 122, is also relied on ; 
but the most claimed for that case is that the vessel involved was 
sailing only four knots, while the opinion (at page 341, 137 U. S., 
and page 122, 11 Sup. Ct.) shows that the court did not pass on 
the point. 

The Elysia, 4 Asp. (N. S.) 540, decided in the court of appeal in 
1882 (where the vessel was sailing "out in the Atlantic Océan," 
about 49° N. and 30° W., "somewhere about flve knots, probably less, 
certainly not more"), if it has any application, bas been superseded by 
the current of later and more authoritative English décisions. 

In The Colorado, 91 U. S. 692, 696, the sailing vessel was held 
not in fault, but the court observed that ail her light sails and her 
foresail had been furled. 

In The Zadok, 9 Prob. Div. 114, 117, decided in 1883, Sir J. 
Hannen found the bark was going "faster than flve knots," and he 
said: 

"On this case it is proved that The Zadok, if she had not literally everj- 
stitch of canvas set, j'et had vei-y nearly ail the canvas she could carry; and 
I corne to the conclusion, therefore, that she was going at a speed which, in 
the circumstances, was not moderato, and, therefore, that she has infringed 
the rule." 

In The Beta, 9 Prob. Div. 134, decided in 1884, in the court of ap- 
peal, the master of the rolls said: 

"Then we corne to the case of The Beta,— the sailing vessel. Article 13 
uses the words 'moderate speed,' and the interprétation of thèse words must 
dépend on the density of the fog, for a speed which may be moderate In a fog 
through which daylight appears is not a proper speed in a dense fog in which 
nothing can be discerned. Now, in the présent case, speed other than would 
allow this sailing vessel to lieep her steerageway was not moderate. In fact, 
the Beta had ail plain sail set. And then the question arîses, was this more 
than enough to keep her under reasonable control. Our assessors think that 
it was." 

The Beta was condemned as in fault. 
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The Dordogne, 10 Prob. Div. 6> decided in 1884, by tbe court of 
appeal, contains this dictum- as to the duty of a sailing vessel after 
she lias heard a fog signal at sea; at page 12: 

"To a sailing ship article 18 does not apply, because she cannot stop and 
reverse, but she ought, if she is under' full sail, to talie sali off till she brings 
herself as nearly to a standstlU as is possible whilst being under command." 

In The N. Strong [1892] Prob. Dît. 105, it was said by 
Jeune, J.: 

"Putting ail thèse things together, it seems to me on the whole Ihat the rate 
of speed which is to be attributed to the sailing vessel is something about four 
knots. Now, if that is so, v^as that too much? The law on the subject is 
quite clear. A sailing ship is entitled to move at such a rate of speed as will 
enable her to keep properly under command; and I agrée with and accept 
the décisions which go to the eftect that what is properly under command 
varies, and that under some circumstanees a vessel may be entitled to go at a 
higher rate of speed than in others. I agrée that -whether the position of 
the vessel is in the open sea, or in a river like the Thames, or off a dlfficult 
coast, Is a matter which has to be takén into considération. Now, it appears 
to me that that is a matter on which the advice of the Trinlty Masters is of 
great importance. I do not profess myself to be able to say what rate of 
speed a sailing vessel should hâve in order to keep well under command; 
but the Trinity Masters hâve considered the matter, and they tell me that 
if the speed of the vessel was about four knots, as I hâve found it to be, they 
do not think any blâme attaches to the vessel for that rate of speed." 

We believe we hâve referred tp ail the décisions cited by eitlier 
party, having suiflcient authority to guide us; and while, for very 
apparent reasons, the law does not in ail respects apply so strict 
rules to sailing vessels as to steamers, yet the current of the dé- 
cisions fails to justify the Goldep Rule in proceeding with practi 
cally ail sail set after she entered the fog, and even after she heard 
the steamer's whistle. 

We will consider some other propositions made in behalf of the 
Golden Rule. The rule as to thp presumption when one vessel is 
found in fault by uncontradicted itestimony, or is otherwise clearlv 
in fault, stated in The City of New York, 147 U. S. 72, 85, 13 Sup. 
et. 211, and in The Oregon, 158 U. S. 186, 197, 15 Sup. Ct. 804, re- 
lied on by the schooner, has no application to this case, where the 
question of fault on each side is for the détermination of the court 
from facts easily ascertainable. The Golden Rule also sets up a 
claim that admiralty permits an apportionment of damages ac- 
cording to the differing degrees of négligence of the two vessels, 
instead of in moieties, and cites The Victory, 15 C. C. A. 490, 68 
Fed. 395. If that case is to be construed as claimed by the schooner, 
and if, on the strength of it, we could ever be called on to re- 
examine the rusticum judicium of the admiralty, which for a long 
period, in collision cases, has without exception, both in the United 
States and England, unless in Thé Victory, divided damages equall; 
where there was mutual fault, we could not be thus called on in 
the présent case, where the fault of each vessel was of precisely 
the same character, and also practically of the degree of which each 
was capable according to its capacity for speed, though with neither 
to the extrême limit thereof. 
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The Golden Eule was sunk and wholly lost througli tlie collision, 
with her cargo. The cargo owners were entitled by the gênerai 
admiralty rules to a decree for their entire loss against the steamer. 
Both vessels being in f ault, the district court, on the well-settled 
rnle, allowed the steamer, which was npt damaged, to recoup against 
one-half of the value of the schooner one-half of the value of the 
cargo, still leaving a net balance for which a decree was made in 
favor of the schooner, her ofScers and crew, after fully satisfying 
and paying the loss to the cargo owners. In this way the schooner 
indirectly suffers the loss of one-half of the value of the cargo, 
though it was by diminution of the damages awarded her. Slie 
claims that this was in violation of section 3 of the act of February 
13, 1893, c. 105 (27 Stat. 445), commonly called the "Harter Act." 
We are not refeiTed to any allégations or évidence that the terms 
of that section were complied with by the owners of the Golden 
Rule, in that it imposes, as a condition, that the owners shall hâve 
exercised due diligence to make the vessel in ail respects seaworthy, 
and properly manned, equipped, and supplied. But passing by this, 
while the statute in question, by its letter, applies to any vessel 
"transporting merchandise or property to or from any port in the 
United States," we are not prepared to détermine that its beneflts 
were intended to extend to foreiga vessels. If it does, the resuit 
of the schooner's proposition would be that a provision of statute 
historically known to hâve been intended for the encouragement 
of our domestic commerce doubles, in the présent case, the burden 
which the gênerai admiralty law imposes on a domestic vessel, for 
the sole beneflt of the owners of a foreign one. 

The Delaware, 161 U. S. 459, 471, 16 Sup. Ct. 516, holds that the 
statute in question has no relation to the claim for the loss of the 
schooner herseh', although its mère letter may be broad enough 
to cover it. The gênerai purview of the statute limits it to the 
relations between a vessel and her owners and the cargo aboard 
and its owners, and merely gives a statutory bill of lading, as was 
said, partiy in terms and partly in effect, in The Delaware. It 
has no proper relation to claims between colliding vessels, nor to 
the rusticum judicium of the admiralty, which established the rule 
by which such claims are divided in case of mutual fault, nor, con- 
sequently, to the qualification of that rule by means of whicla the 
net damages are diminished by recoupment. The liability to which 
the statute appertains is that arising from a bill of lading or other 
contract of carriage; while that with which we are dealing comes 
from the relations of colliding vessels to each other, and is pre- 
cisely the same as though the cargo lost had been the lading of a 
third vessel involved in the collision, but in no way at fault. 

The North Star, 106 U. S. 17, 1 Sup. Ct. 41, decided at the Octo- 
ber term, 1882, seems to settle the law, at least for ail cases like 
this at bar, where there can be or is no decree for a net balance 
against the vessel whose cargo is damaged or lost. The substanrial 
effect of that décision is well stated by the reporter in the head- 
notes, to the effect that the statute limiting liability there under 
considération is not to be applied "until the balance of damage 
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has been stnick." The court, at page 22, 106 U. S., and page 41, 1 
Sup. et., lays down the principle which we hâve alread^' stated, 
that, in cases of mutual fault, the assessment of damages is not 
strictly a setting off of claim against counterclaim, but a mère 
modiflcation of the usual admiiralty rule of the division of them. 
It uses the following language: 

"Thèse authorities concluslvely show that accordlng to the gênerai maritime 
law, in cases of collision occurring by the fault of both parties, the entire dam- 
age to both ships is added together In one eommon mass, and equally divided 
between them, and thereupon arlses a liability of one party to pay to the 
other such sum as is necessary to equalize the burden." 

The court, also, at page 28, 106 U. S., and page 41, 1 Sup. Ct, 
illustrâtes the practical inequity which we hâve pointed out as 
inhering in the rule claimed by the Golden Rule, when applied to 
the case at bar, in that it relieves one vessel by doubling the burden 
laid on the other. It says : 

"It would enable the owners of the Ella Warley to obtain fuU compensation 
for a moiety of their loss, whilst the owners of the North Star would bave 
to sustain both their own entire loss and half of that of the owners of the 
Ella Warley, whilst both vessels were alUie to blâme for the collision. A 
rule which leads to such results cannot be a sound one." 

The North Star was reafQrmed, in the particulars as to which 
we hâve considered it, in The Manitoba, 122 U. S. 97, 110, 111, 7 
Sup. Ct 1158. As the statute limiting liability which those cases 
had under considération is admittedly of gênerai application, the 
question could not arise under it which may under some other cir- 
cumstances arise under the Harter act; that is, whether the bene- 
fits conferred by the latter statute can, under any conditions, be 
extended to aiïect the relations existing under the gênerai admiralty 
law between two vessels in collision. It does, however, on any 
construction of the statute in issue hère, go to the extent of meet- 
ing the case at bar, in which there is no decree against the vessel 
whose cargo suffered, as we hâve already explained. 

In The Stoomvaart Maatschappy Nederland v. Peninsular & 
Oriental Steam Nav. Co., 7 App. Cas. 795, where the hou se of lords, 
in 1882, flnally laid down the same rule as was determined in The 
North Star, the lord chancelier, at page 801, said: 

"The question is whether there are, in thèse cases, two cross liabillties in 
damages, of each shipowner to the other for half the loss which that other 
has sustalned, or only one liability, for a moiety of the différence of the aggre- 
gate loss beyond the point of equality." 

This question the house answered, as did the suprême court, to 
the effect that there was in substance "only one liability." Lord 
Blackburn, at page 819, noticed the inequity flowing from a différent 
answer as we hâve noticed it, saying: 

"This rule [meaning tie gênerai admiralty rule of the division of damages] 
has been stigmatized as 'judicium rustlcorum,' and is Justifled on the gi'ound 
of gênerai expediency, avoiding interminable litigatlon at the cost of some 
inévitable injustice in particular cases. But if the recompense in damages, 
which the one ship is to make to the other, is to be considered as quite a dis- 
tinct thing from that which the other is to maiîe to it, this Injustice is In- 
creased in a maniipr wiiith Is not only not Inevitjible, but which, as it seems 
to me, it requiies some subtie aud Lechuical reasoulug to biing about." 
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"We need not, on this part of thé case, note tke English décisions 
further, some of which are referred to in Mars. Mar. Coll. (3d Ed.) 
138 et seq., and 179. The compulsory pilotage cases are not in 
point, as the ships on wMcb the pilots were employed were wholly 
relieved, and the pilots alone were liable. On the whole, we are 
clear the Harter act affords no ground for any assignment of error in 
this case. 

The entire amount awarded by the decree of the district court 
to the owners of the Golden Rule, the master, and the other persons 
serving aboard her will pay only a small percentage of the total 
sums adjudged to hâve been their losses. That decree is open to 
the construction that the varidlis sums worked into this amount 
are subject to recoupment pro rata. No assignment of error has 
been made on this account; but, as seamen are the wards of the 
court in admîraity, wé feel justilied in noticing this matter of our 
own motion. The award for each was onè-half of the total dam- 
ages suiîered. We make no suggestion with référence to the di- 
vision of loss in this particular so far as it affects the mate and 
crew; but inasmuch as we flnd that as between the Golden Eule 
and her master, on the one side, and the mate and the crew, on 
the other,. neither the mate nor any of. the crew were responsible 
for any fault in her navigation, we direct that the decree below 
be so far modifled that the several sums awarded the mate and the 
crew shall be exonerated by, and shall hâve priority over, the 
amounte awarded the owners aud master. 

: The idecree of the district court must be modifled with référence 
to the matter of distribution between the owners and master of the 
Golderr Rule, on the one side, and her mate and crew, on the other, 
in accordance with our opinion flled this day; and, with this ex- 
ception, it is affirmed without interest. The appellee is adjudged 
its costS in this court ; and the case is remanded to the district 
court for proceedings in accordance with this order. 
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THE BERKSHIRE. 

MERCHANTS' & MINERS' TRANSP. CO. v. NORFOLK & W. R. CD. 

(Circuit Court of Appeals, First Circuit. June 23, 189G.) 

Nos. 160, 161. 

COI.LISTOM' IN CnANNEIj— StEAMEH -vvrTH TqW— EXCESSIVE SpEBD. 

A steamer of over 2,000 registered tonnage, descendlng the narrow clian- 
nel of tlie Providence river at between 10 and 11 Isnots an tiour, and 
colliding witli a barge in tow of a tug, keld in fault (1) for moving 
too fast in tlie narrow cliannel, witli vessels about, and a tow of about 
650 feet approacliing; and (2) for violating Rev. St. § 4233, rule 21, 
wliicli required her, under such circumstances, to at least "slacken her 
speed," which she dld not do uutil about a minute before collision. The 
Joséphine B., 7 0. O. A. 495, 58 Fed. 813, approved. 
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3. COLLisioîî— Evidence. 

Evidence of witnesses on board a tug and tow that they actually 
shortened the tow line from 600 to 300 feet before entering a river must 
prevail over the mère eistimates of lookers-on as to the length of the line. 

3. Same— TowiNG lu Channel— Lengts op Hawser— Usages of Navigation. 
It Is beyond tlie province of thè courts to condemn a usage of naviga- 
tion, such as tewing on hawsers of about 50 fatlioms in naiTOW channels, 
se notorious and long-continued tliat it must be presumed to be Icnown 
to congress and to the supervising inspectors, and yet bas not been con- 
demned by eitlier. The Joséphine B., 7 0. C. A. 495, 58 Fed. 813, approved. 

i. Same. 

When vessels approach each other In channels, especially narrow ones, 
each pilot is bound, with peculiar exceptions, to lieep well over to the 
side on his starboard hand; and this rule is not affected by the faet 
that the bends in the cbannel may at times bring one of them on the 
starboard hand of the other. 

Appeals from the District Court of the United States for the Dis- 
trict of Rhode Island. 

Eugène P. Oarver and Edward E. Blodgett, for appellants. 
Wm. G. Koelker, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This collision occurred August 16, 
1893, in the early afternoon, in the narrow channel of the Providence 
river at Sabin's Point, between the steamer Berkshire, descending 
the river, and a barge in tow of a tug, ascending the river, the tug 
being known as N. & W. 1, and the tow as Barge N. & W. 4. The 
barge was loaded with coal, and Was sunk. The channel was large- 
ly a dredged one, and ofl Sabin's Point was 500 or 600 feet wide, 
but above there only 300 or 400 feet. Ascending the river, that 
part of the channel with which this case is concerned bore northerly 
— north, three-fourths west — beldw Sabin's Point, and above it still 
northerly, but with a trend of quite four points easterly. To the 
easterly of the channel, at and ùear Sabin's Point, was a sheet of 
shallow water, so the approaching vessels concerned were season- 
ably and continuously visible fbr a sufScient time for safety of 
movement on the part of each of them. 

Tbere are two libels, one in behalf of the Berkshire against the 
tug, and one against the Berkshite. That against the Berkshire is 
joint in behalf of the owners of the barge and of the cargo aboard. 
The proofs in the district court were taken by dépositions. It is 
therefore claimed by the Berkshire that the décision of the learned 
judge of that court does not hâve so much weight as if he had seen 
the witnesses. The Berkshire was 2,014 tons register, and the 
barge was of 1,063.69 tons, and was loaded with 1,716 tons of coal. 
The Berkshire drew 14 feet 6 inches forward and 11 feet 10 inches 
aft. She was equipped with a right-hand propeller, and always, 
at f ull speed astern, backed a-port, no matter how the wheel was 
put. Her full speed was 11^ knots. The barge drew 18 feet 6 
inches. The entire length of the tow, on the theory of the Berk- 
shire, was as follows: Tug, 135 feet; barge, 210 feet; hawser, 
600 feet, — total, 945 feet. On the theory of the tug it was as fol- 
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lows: Tug, 135 feet; barge, 210 feet; hawser, 300 feet,— total, 645 feet. 
THere are two appeals, and each taken in behalf of the Berkshire. 
In the case on the libel flled by the owners of the Berkshire the 
assignment of errors allèges two faults only, namely: (1) A nar- 
row channel, with an unjustiflably long tow Une. (2) The tug and 
tow were across the narrow channel, so as to block it. The flrst 
was the only fault alleged in the libel âled by the owners of the 
Berkshire. On the libel against the Berkshire the assignment is 
the same as the other, adding also: (3) The barge was in fault 
In not proceeding right behind the tug. (4) The barge was in 
fault in not putting her helm to the starboard sooner. The rec- 
ord, however, does not require us to give thèse spécial attention. 

The libel in behalf of the Berkshire allèges that the Berkshire 
passed the towboat, "keeping it on the starboard," but it does 
not state how she came to hâve the tug on her starboard, nor 
where the tug was when flrst sighted. The answer to the libel 
agaiast the Berkshire says she discovered the tug, with the barge in 
tow, "on the starboard side of the channel, and on her starboard 
bow" ; that the tug was heading towards the western side of the 
channel; that the Berkshire put her helm to starboard, and soon 
after revorsed; that she had corne to a stand at the time of the 
collision, and that the tug ;svas proceeding about six miles an 
hour; and it charges against the tug faults as in the assignment 
of errors ret'erred to. The master of the Berkshire testifles that 
she was running through the water about eight knots when he 
flrst saw the tug; that this was about flve minutes before the col- 
lision; that the Berkshire was then right in the middle of the 
channel; that he could not go to starboard, as the tug was across 
the channel; that he gave an order to starboard, and afterwards 
hard a-starboard and full speed astern; that thèse last orders were 
a little oyer a minute before the collision; that he had not before 
this given any order to slow or reverse; and that the collision was 
on the eastern side of the channel, — and he admits an ebb tide of 
two or three knots. This makes the Berkshire's speed over the 
ground, by her own admission, between 10 and 11 knots. He fur- 
ther testifles that if he had "stopped" or "backed" he would hâve 
thrown his ship "ont of her course." He does not state speciflcally 
whether he could hâve slowed. He says, in the same connection, 
the steamer Pétrel was coming up behind him, but he does not 
know how far astern. The following occurs on his cross-exami- 
nation: 

"Q. When you flrst saw her,,you hâve marked upon the chart, she was 
clear aCross the channel? A. I came around Pomham, and saw the tiig, 
and then came the Bay Quéen. She gave me one whistle, and I answered 
.it, and I ported. Then I loôked at the tug, and thoiight to myself , the tug is 
;going to make a turn, and then I just kept to the eastwaid. Q. You saw 
that she was not going to make a tuniî ,A. I saw there was no rodm for 
me to pags. A tug going around a point like that has got to pioceed somo 
diS'tance in order to get her to'w rouhd. Q. You saw that this tu;.- liad a. 
long hawser when you flrst noticed her, you say? A. Yes, sir. Q. Tlicn 
the longer the hawser, the longer the distance she would huve to go over 
to the westward before she coul4 turn up stream again iu order to make her 
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barge clear the Sabln's Point Hght, judglng from your observation? A. She 
would bave to swing over that way. Q. You linew ttiat slie would iiave to 
Bwing over that way. Then why didn't you slow down untll she got pastî 
A. I tliought there was room enough to go to the eastward. Q. Then, If 
you hadn't tbought there was room enough to go to the eastward, you 
■would hâve slowed down? A. Yes, sir. Q. When dld you flrst flnd out 
that you could not get by her? A. When I got up to Sabin's. Q. Do you 
mean that you were a quarter of a mile ofC at the tlmeî A. A quarter of 
a mile, when T found that I could not get by." 

Fairly construed, this means that he could hâve slowed down, 
and also that the tug had not in fact crossed to the westward, but 
merelj that he thought she was going to do so. The Berkshire 
was plainly in fault in two particulars: She was moviug too fast 
in that narrow chaunel, with many vessels about, and this tug 
with her long tow approaching; and Eev. St. § 4233, rule 21, re- 
quired her at least to "slacken her speed" under the circumstan- 
ces, which she did not do seasonably. In The Joséphine B., 7 0. 
G. A. 493, 58 Fed. 813, the circuit court of appeals for the Second 
circuit held a steamer in fault nnder circumstances which, in ail 
essential particulars, were singularly like those of the Berkshire. 

We will next consider the alleged faults of the tug. In her 
answer to the libel in behalf of the Berkshire the tug says she was 
coming up on the east side of the channel; that the Berkshire 
was flrst sighted on the west side or middle of the channel; that 
after the collision the Berkshire passed astem of the barge, and 
on her west side, up the channel to Providence, showing that there 
was room enough for the Berkshire to hâve passed out on that 
side. The allégations of her libel are substantially the same. We 
hâve referred to the only fault alleged against her in the Berk- 
shire's libel, which was in the following language: 

"That the said collision and damage was duc to and caused by the care- 
lessness and bad management of the said tug in towing said barfre with a 
long hawser through the narrow channel, Instead of being lashed alongside 
said barge, or of using a short hawser for towing." 

The faults alleged in her answer to the libel in behalf of the 
tug, which answer was filed somewhat later than the libel against 
the tug, are as follows: 

"(1) In proceeding up a narrow channel with such a long tow line. (2) 
In proceeding across a narrow channel in such a way as to iilocli tbe chan- 
nel, when they should bave kept right up the channel. (3) In the l)arge not 
proceeding directly after the tugboat. (4) In the barge not piitting her 
helm to starboard. (5) In not keeping clear of the said stoamsliip Bork- 
Bhire, as required by law,— and other faults to be shown at the trial of said 
cause." 

The tug allèges and offers proof that she gave a signal of one 
whistle, and got no reply. It may be that she was, therefore, in 
fault, under the supervising inspectors' rule 3, approved February 
19, 1892, and having the force of law (Belden v. Chase, 150 U. S. 
674, 698, 14 Sup. Ct. 264; The Delaware, 161 U. S. 459, 467, 16 Sup. 
et. 516), for not promptly giving the danger signal and stopping, 
which she could perhaps hâve donc without danger to her tow, as 
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she was running against the tide (The Galatea, 92 TJ. S. 439, 44G). 
But neither the pleadings nor the assignments of error raise this 
question, so we cannot, with justice, give it considération. The 
same is true as to the proposition urged upon us that the tug 
should bave stopped, because she was heading against the cur- 
rent, although this rule was especially applied to like circumstan- 
ces in The Talabot, 15 Prob. Div. 194, a well-considered case, which, 
availing hère, would perhaps hold that the tug, before mailing me 
turn, was bound to wait for the Berlishire to pass, and this inde- 
pendently of any local usage. It is to be noticed that neither the 
Berkshire's libel nor her answer directly charges as a fault the 
mère matter of towing on a hawser, but only its length. This 
has relation to her proofs that it was about 100 fathoms long. 
On the other hand, the tug claims that it was of a length cus- 
tomary in such inland waters, and in that very locality; that is, 
about 50 fathoms. Baker, the master of the tug, testifles in dé- 
tail and directly that, before entering the river, and while ofiE 
Bristol, the hawser was shortened from its sea-towing length to 
50 fathoms. The other witnesses aboard the tug and barge con- 
flrm this. Evidence of witnesses who took actual part in this act 
must prevail over the mère estimâtes of lookers-on. The Berk- 
shire produces many opinions that the make-up of the tow in this 
respect was faulty, but it is mainly based on the hypothesis of a 
hawser 100 fathoms in length. Independently of this, it is beyond 
the province of the courts to condemn a practice so notorious and 
so long-continued that it must be presumed to be known to con- 
gress and to the superrising inspectors, and j'et has not been con- 
demned by either of them. We must regard the usages of naviga- 
tion (The Galatea, 92 U. S. 439, 446), and we do not know that 
we would be authorized to condemn as unsafe the use of this nar- 
row channel by a tug with its tow, on a hawser of customary 
length, more than by a propeller so large and of such draft and 
speed as the Berkshire, whose master admits that she backed 
a-port, as aiready stated, and could not safely stop and reverse, 
ail which means that she was in danger of "sraelling" the ground, 
and faUing to answer her helm(The Ralph Creyke, 6 Asp. ils. S.) 19; 
Mars. Mar. Coll. [3d Ed.] 515). On the whoïe, we adopt the lan- 
guage of the circuit court of appeals in The Joséphine B., 7 C. 0. 
A. 495, 58 Fed. 813, 816, a case we hâve aiready cited. One ques- 
tion there was as to the fault of a tug in taking a tow through Hell 
Gâte on a line of 250 feet. The court said : 

"Such f» method of naviRation seems unwise; but not only Is there évi- 
dence that it 13 quite common, when a tug has a single large schooner 
in tow, but some of the experts testlfy that such is the safer course, and 
that the other method would render conti-ol of the tug more precarious, 
whlIe not increasing materlally her conti-ol of the tow. We concur with the 
district ,1udge in the conclusion that the conflict bctweeu the experts is so 
great that, in the absence of any spécial régulations on the subject, the 
party holding the affirmative of tjhe question has not shown towing on a 
hawser to be a fault, by a fair prépondérance of proof." 

Spooner, the master of the steamer Bay Queen, testifles in be- 
half of the Berkshire, as foUows: 
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"Q. That aftemoon, when you were going up towards Proyldence, wete 
you ahead or astem of thls tug and barge? A. Ahead of ber. Q. Did 
you see the tow Une which conneeted the two? A. Yes, sir; I seen It Q. 
What was the lengtti of Itî A. I shoiild think It was over two hundred 
feet. Q. How Is the channel !n that place where this collision took place? 
A. It Is a very bad and narrow place to get a steamer round, or a tow 
especially. I thInk It Is the worst place we hâve there In the bay. Q. 
When, therefore, you say that the ttg and tow took up the whole channel, 
you don't know actually whether they dld so or notî A. I know that with 
that length of tow Une they could not get round the point wlthout taking up 
the whole channel. It takes up the whole channel when they corne up 
there with a long Une. I hâve seen lots of them before." 

If, therefore, the contingencies were as stated by this witness, 
we can only détermine that we cannot condemn the tug merely be- 
cause the tow was made up as it was, and that the pilot of the 
Berkshire was bound, when he sighted the tug and tow, to foresee 
the possibility of difficulties, and to immediately take the degree 
of précaution necessary when, either on land or at sea, vehicles 
or yessels are approaching to pass each other under extraordinary 
circumstances. The Alleghany, 9 Wall. 522, and The Syracuse^ Id. 
672, apply directly to circumstances like thèse at bar. We cite 
again The Galatea, at page 446: 

"Beyond doubt, the navigation throngh that Gâte is quite dangerous; 
and yet the évidence tends pretty ^strongly to show that both vessels, if 
proper précautions had been used, mlght hâve passed each other in safety, 
and without danger of collision." 

Àside from this, did the tng head to cross to the western bank 
of the channel, as claimed.by the Berkshire? It must be admitted 
that, especially in a channel so narrow, each pilot was bound, with 
peculiar exceptions not applicable hère, to keep well over to the 
side on his starboard hand; and the fact that the bends In the 
channel might at times brin g one on the starboard of the other 
does not affect this rule. The John S. Hasbrouck, 93 U. S. 405, 
407; The Galatea, 92 U. S. 439, 442; Mars. Mar. Coll. (3d Ed.) 344, 
427, 466, 468, .513; The Velocity, 3 P. C. 44; The Eanger and The 
Cologne, 4 P. C. 519. This rule is recognized a« sound by article 
21 of the international régulations of 1885. It must also be 
said that, even if, on account of the state of the pleadings 
and of the issues actually tried in the district court, the spé- 
cial rules to which we hâve referred as prima fade governing the 
tug are not directly in question hère, the narrowness of the river, 
coupled with the bend, demanded of the tow, made up as this was, 
very great précaution, and prohibited it from lying across the 
channel, when it might hâve stopped as required in The Talabot, 
obi supra, and The Galatea, ubi supra, until the Berkshire had 
gone clear. Therefore, as she did not take the spécial précautions 
referred to, we must hold the tug in fault, if it be shown she did 
not keep herself and her tow to the easterly side of the center 
of the channel. Hooper, the master of the Berkshire, testifles 
that, as he was passing the steamer Bay Queen, shortly before the 
collision, the tug waa about crossing his bow; that the tug was 
steering "northeast, or north-northeast," and the barge "aboiit 
north." Thèse courses agrée with those given by the tug. He 
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says "he had taken up the wliole of the channel." TMs probably 
means the tug and tow. Keine, the Berkshire's quartermaster, 
sustains her master, and says that, when he got the flrst order to 
starboard, the tug was on his starboard bow, and the barge on his 
port bow; but he says he "gave no particular attention." Our 
attention has not been called to the évidence of any other person 
aboard the Berkshire whose duty it was to maintain a lookout. 
Miller, a witness for the Berkshire, a deckhand aboard the Pétrel, 
22 years old, said "the barge" "had it ail," — meaning the whole 
channel. An examination of his testimony shows it of no value. 
The sanie as to Nevil, ashore, waiting to go clamming, who used 
about the same expression. Comwell, another witness for the 
Berkshire, also waiting to go clam-digging, testifles that the barge 
and tug were well on the east side of the channel at the time of 
the collision, and again that the tug was heading in a "northwest" 
direction, which would bring her partly across the channel. His 
testimony weighs on the whole for the tug, but it is of little value. 
Our attention is not called to any other proofs in favor of the 
Berkshire on this point. On the other hand, we flnd in the Berk- 
shire's own case the following: First, her earliest statement of 
the case, which is in her libel, complains only of the length of the 
tow line, and makes no complaint that the tug and tow had in 
fact taken the channel; second, Capt. Hooper's cross-examination, 
already referred to, shows rather an appréhension that the tug 
would cross the channel than the fact that she had done so. On 
the other hand, Capt. Baker, of the tug, testifles positively that the 
tug and barge kept well on the easterly side of the channel. Capt. 
Burnett, of the barge, testifles thè same. Thèse witnesses appear 
fair, and are not weakened on cross-examination. Many other 
witnesses are to the same effect. The Berkshire makes a point 
that the Berkshire was at ail times on the starboard bow of the 
tug. This is admitted by Baker and Burnett. From the nature 
of the bend in the river, this would be so until the tug was well 
around it. It is plain from the admitted place of collision that 
the tug had not fully accomplished the turn when it occurred. 
For the same reason, the tug had not got on a course of several 
points to the eastward of north, but was on one of only about one 
point to the eastward, when the collision occurred, as is claimed 
by the Berkshire and admitted by the tug. As the tug and tow 
were making the bend, the barge would inevitably head a little 
more northerly than the tug. Therefore we see nothing in thèse 
facts to afifect the gênerai aspect of the case, for reasons already 
given as applicable to bends in narrow channels. On the whole, 
the Berkshire fails to maintain the burden of proving that either 
the tug or her tow was on the westerly side of the channel, or in 
fault as put in issue. 

In No. 160, the Steam Towboat No. 1, the decree of the district 
court is afHrmed, with the costs of this court for the appellees. 

In No. 161, The Berkshire, the decree of the district court is 
aflfirmed, with interest, with the costs of this court for the appellees. 
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BARTLEY, ïreasurer, v. HAYDEN. 
(Circuit Court, D. Nebraska. May 26, 1896.) 

FeDEIÎAL COUETS — JUBISDICTION — SulT AGAINST ReCBIVEK OF A NATIONAL 

Bank. 

A suit, brought against the receiver of an insolvent national banli, as 
sucli, to establish a claim of tlie plaintiff as a depositor in the banlî, is a 
case arising under the laws of the United States, of which the United 
States circuit court has jurisdictlon, irrespective of the citizenship of the 
parties. 

A. S. Churchill, for plaintiff. 
Cobb & Harvey, for défendant. 

SHIRAS, District Judge. From the averments of the amended 
pétition it appears that the plaintiff was, in the year 1893, the treas- 
urer of the state of Nebraska, and that on the 16th day of January, 
1893, in his capacity of state treasurer, he deposited in the Capital 
National Bank of Lincoln, Neb., the sum of |285,357.85; that on the 
21st of January, 1893, the said national bank failed and suspended 
business; that subsequently the présent défendant, Kent K. Hayden, 
was appointed the receiver of said bank by the comptroller of the 
currency, the named bank being incorporated as a national bank 
under the provisions of the acts of congress of the United States, 
and as such receiver the défendant has assumed charge of the assets 
and affairs of said bank; that on the llth day of May, 1893, and again 
on the 15th day of June, 1893, the plaintiff presented a duly-verified 
claim for said state funds to the said défendant as receiver, and 
asked that said claim be allowed as a valid claim, and entitled to 
share in the dividends paid from the assets of said insolvent bank; 
that said receiver refused to allow said claim. Based upon thèse 
alleged facts, the plaintiff prays that the claim may be established 
as against said receiver. To this pétition the défendant demurs on 
the ground that the pétition shows on its face that the court has not 
jurisdiction, and, furthermore, that the facts alleged do not show a 
cause of action. 

As it is not averred that the plaintiff and défendant are citizens 
of différent states, the jurisdiction of this court dépends upon the 
question whether the action is one arising under the constitution or 
laws of the United States, within the meaning of the flrst clause 
of the act of congress of 1887, as amended by the act of 1888, which 
déclares that the circuit courts of the United States shall hâve juris- 
diction, concurrent with the courts of the state, in ail cases at law or 
in equity, wherein thé matter in dispute exceeds in value the sum of 
|2,000, exclusive of interest and costs, and arising under the con- 
stitution or laws of the United States. The défendant in the case is 
a receiver of a national bank, duly appointed by the comptroller of 
the currency. He is made the défendant in the suit because he is 
the receiver of the Capital National Bank, and any and ail relief 
which the court can grant in the case is based upon the fact that he 
is such receiver, holding his position by virtue of the provisions of 
the laws of the United States; and, under the provisions thereof, 
v.74F.no.9— 68 
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it is claimed by the plaintifl that he owes certain duties to tlie plain- 
tiff as a creditor of the insolvent bank. It is certainly clear from 
the allégations of the pétition that the plaintifl! bases his daim to 
relief against the défendant upon the fact that the défendant is the 
receiver of the Capital National Bank, and upon the duties and obli- 
gations which, it is assumed, are created by the position occupied 
by the défendant. ïhe plaintiff could net proeeed one step in the 
case, nor ask any relief whatever, unless it is made to appear that the 
défendant is in fact the receiver of the Capital National Bank duly 
appointed to that position under the provisions of the laws of t\\e 
United States. The theory of the plaintiff's case is that it is the 
duty of the défendant, as receiver of the insolvent bank, to allow 
the claim of plaintiff as one of the debts provable in the matter of 
the insolvent bank. What the duty of the défendant is, as the re- 
ceiver, is a question vi'hich dépends upon the laws of the United 
States, which create the position and deûne the ^uties thereof. 

Upon this question of jurisdiction, the point is, not whether the 
plaintiff by the averment in his pétition shows himself entitled to 
relief against the défendant, but whether the pétition shows that 
the plaintiff in fact bases his claim for relief, whether the same be 
well or ill founded, upon the provisions of the laws of the United 
States. In the latter case jurisdiction exists in this court, even 
though it may also appear that the plaintiff has failed to state a 
cause of action against the défendant. In support of the demur- 
rer it is argued that the real question in controversy is whether 
the Capital National Bank was in fact indebted to the plaintiiî, and 
it is true that that question may be put in issue if the défendant an- 
swers the pétition; but proof alone of the fact of such indebtedner.s 
wouid not make out plaintiff's case, nor entitle Mm to the relief 
prayed for. As already said, the plaintiff bases his right to the re- 
lief prayed for upon the ground that the défendant is the receiver 
of a national bank, appolritéd to that position under the laws of the 
United States, and the duty which the plaintiff seeks to enforce 
against the défendant arises Under the laws of the United States. 

The principle recognized by the suprême court in the case of Bock 
V. Perkins, 139 U. 8. 628, 11 Sup. Ct. 677, is the one that is décisive 
of the question now under considération. In that case Bock sued 
Perkins, Thrift, and Hopkins for the value of certain personal prop- 
erty which he alleged the défendants had wrongfully taken from his 
possession; the suit being brought in a state court. The défend- 
ants petitioned for a removal of the case into the fédéral court, on 
the ground that Perkins was the United States mafshal for the 
Northern district of lowa, Thrift and Hopkins being his deputies; 
that the goods in question had been seized by défendants in their 
officiai capacity upon a writ of attachment issued from the United 
States circuit court for the Northern district of lowa, against H. P. 
Lane. The real point in controversy, as clearly appears from the 
report of the case, was whether the goods seized had passed by as- 
signment to Bock, or whether the title thereto remained in Lane. 
The suprême court held that the case was rightfully removed to the 
fédéral com't, because the application for removal showed that the 
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Wls of tte controversy was wliether the marshal tad properly per- 
formed his duty as an ofQcer of the United States, a question de- 
pending upon the laws of the United States. In the case now before 
the court, the plaintitî avers in his pétition that the défendant is a 
receiver appointed under the laws of the United States, and in ef- 
fect charges that, as receiver, the défendant has not performed the 
duty imposed upon him by the laws of the United States, in that 
he has refused to allow plaintiff's claim. It thus appears that the 
case of the plaintiff, as it is made to appear upon the face of the péti- 
tion, is one arising under the laws of the United States; and, as the 
amount involved exceeds $2,000, it is clear that the matter is one 
within the jurisdiction of this court. 

It is further urged, in support of the demurrer, that the suit ought 
to be in equity and not at law, on the ground that a court of law 
cannot grant the relief sought. The ru le in fédéral courts is that 
the équitable jurisdiction cannot be invoked if an adéquate remedy 
can be had at law, and there is nothing in the questions of fact in- 
volved in this case or in the character of the relief prayed for that 
disables a court of law from taking cognizance of the case. The de- 
murrer is overruled. 



In re WOERISHOFFER et al. 

(Circuit Court of Appeals, Fifth Circuit May 25, ISDO.) 

No. 507. 

PrACTICB on ApfBAL — PaKTTKS — SUPEIISKDEAS. 

II. and S., alleging tbemselves to compose the firm of W. & Co., applled 
to the circuit court of appeals for an ordcr stayiiis tire eit-cuiiou of six 
several decrees reudered in a cause in tbe circuit court, on tiie «round 
tliat tliey liad taJten an appeal aiid given bond. The record did not dis- 
close that tliey were jiarties or privies to tiie suit, olthoufih it sliowed 
that certain parties had been allowed an api)cal from a part of the de- 
crees, and tliat later, and after the tenu, an appeal bond naming W. & 
Co. as a principal had been approved, reciting that W. & Co., among 
others, "hâve prosecuted an appeal to reverse the decree." lUeld, tlint aa 
the bond did not show the names of the individuals coniposiug the flrm, 
nor that W. & Co. was a party or privy, nor that it was approved duriug 
the term, nor any particular decree appoaled from, nor any citation, the 
applicants had not taken any appeal, nor given any s\ich boud as to 
operate as a supersedeas, aad that the order applied for should be denied. 

8. W. Jones and E. B. Kruttschnitt, for petitioner. 
W. C. Oliver, for respondent. 

Before PAEDEE and McCORMICK, Circuit Judges, and SI'EER, 
District Judge. 

PAKDEE, Circuit Judge. F. C. Renner and H. Suinmerhoff, al- 
leging themselves to be citizens of the state of Kew York, and 
composing the firm of Woerishoffer & Co., apply to this court for 
an order directed to the circuit court for the Eastem district of 
Texas, prohibiting the exécution of certain decrees rendered in that 
court on November 4, 1894, and ou the 25th, 26th, 28th, 29th, and 
SOth. of October, 1895, respectivelj'j and on the 12th of November, 
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1895, and particularly the distribution of funds tliereunder, in the 
case of John W. Smith t. Tlie Texas & Western Eailway Company et 
al., on the docliet of said court, on the ground that said Woerishoffer 
& Co. had taken an appeal from said decrees, and given proper super- 
sedeas bond within the delays allowed by law and the rules of 
court. The record présent ed does not show that either Woerishoffer 
& Co. or the individual members of that flrm were parties or privies 
to the suit, but does show that they first made application for 
an appeal on the 23d day of January, 1896, more than 60 days, 
exclusive of Sundays, after the rendition of the last decree above 
mentioned; that even then their application was accompanied by 
no bond for a supersedeas, nor by any assignment of errors; and 
that the application was referred by the district judge to one of 
the circuit judges. who, on the 17th day of April, 1896, granted an 
appeal from the above-mentioned decrees, which order was followed 
on April 27, 1896, by the flling of a bond and the issuance of cita- 
tions. It is true the records of this court show that within the 
60 days following the 25th of October, 1895, one Elijah Smith 
and the Texas Western Eailway Company, parties to the suit, on 
motion in open court, were allowed an appeal from the decrees of 
the 25th, 26th, 28th, 29th, and 30th of October, 1895; and on the 
27th day of November an appeal bond was flled, which was ap- 
proved by the district judge acting in the circuit court, but after 
the adjournment of the term, which bond names Woerishoffer & 
Co. as a principal, and recites that Woerishoffer & Co., among others 
named, "hâve prosecuted an appeal to reverse the decree rendered 
in the above-entitled cause," but does not specify any particular 
decree of the many decrees rendered in the cause. This bond was 
accompanied with no citations nor by any assignment of errors. 
The appeal taken by Elijah Smith and the Texas & Western Eailway 
Company was afterwards docketed and dismissed in this court for 
want of prosecution. 

An appeal sued ont in the name of a flrm, but not giving the 
names of the indi^àduals who compose the flrm, must be dismissed 
(The Protector, 11 Wall. 82), unless it can be amended by the record 
(Moore v. Simonds, 100 U. S. 145). A person not a party or privy 
cannot appeal. Bayard v. Lombard, 9 How. 530; Ex parte Cockcroft, 
104 U. S. 578; Ex parte Cutting, 94 U. S. 14; G-uion v. Insurance 
Co., 109 U. S. 173, 3 Sup. Ct. 108. An appeal may be perfected 
without a formai order allowing it. It is, in effect, allowed when 
the circuit judge takes security and signs citation. Brandies v. 
Cochrane, 105 U. S. 262. WTiere a bond for an appeal from a cer- 
tain decree is approved in open court at the same term that the 
decree is rendered, no formai order or citation is necessary to per- 
fect the appeal. Sage v. Eailroad Co., 96 U. S. 714. 

As the bond of November 27th, in which the flrm of Woerishoffer 
& Co. is named, does not show the names of the individuals com- 
posing that flrm, nor that Woerishoffer & Co. was in any wise a 
party or privy to the suit, nor that the bond was approved in open 
court during the term the decree appealed from was rendered, nor 
any particular decree as appealed from, nor any citation, we are 
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of opinion tliat in this présent matter the applicants hâve not taken 
an appeal from any decree of the circuit court entered in tlie case 
of John W. Smith v. The Texas & Western Kailway Company et al. 
within 60 days, exclusive of Sundays, from the rendition thereof; 
nor hâve they given any snch bond within the delays allowed by law 
and the rules of court as to operate a supersedeas as to any decree 
rendered in said cause. The application is denied, and the tempor- 
arv order issued dissolved, with costs. 



CAMPBELL COMMISSION CO. y. TRAMMELL et al. 

(Circuit Court of Appeals, Fifth Circuit. April 28, 189G.) 

No. 420. 

Appeal — Rbview — Watver op .Juky a^u General Finding. 

Wlien a .jury is waivecl by writton stipulation, and tlie court makes a 
mère gênerai finding of tacts, and there are no exceptions to the pleadings 
or to the admission or rejection of évidence, there is nothing which the 
appellate court can review. 

In Error to Circuit Court of the United States for the Northern 
District of Texas. 

D. T. Bomar, for plaintiff in error. 
J. W. Brown, for défendants in error. 

Before FARDEE and McCOKMICK, Circuit Judges, and 
SPEER, District Judge. 

McCORMICK, Circuit Judge. The plaintiff in error, the Camp- 
bell Commission Company, brought its action against the défend- 
ants in error, Thomas Trammell & Co., and others, to recover |6,- 
000 and interest, charging that the défendants induced the plain- 
tiff to make a loan of that amount to one John Bryan on flctitious 
security; that Bryan was insolvent, and the défendants liable. 
When the case came on for trial in the circuit court the parties 
âled a stipulation in writing waiving a jury, and subraitting the 
issues of fact as well as of law to the court. The court formulated 
no spécial flndings of fact, but at the end of a brief discussion of 
the évidence expressed his view of the facts by the gênerai direc- 
tion, "Let judgment be entered for the défendants." Judgment 
was so entered, and the plaintiff sued out this writ of error. The 
errors assigned are, in substance, that the court erred — First, in its 
view of the facts; and, second, in the judgment rendered. The 
opinion and judgment of the circuit court are équivalent to a gên- 
erai finding against the plaintiffs. No exception to the admission 
or rejection of testimony is presented. The nature of the décision 
is such that the plaintiff could not suggest a want of pleadings to 
warrant the judgment. There is, therefore, nothing presented by 
the record which we can review. Where a case is submitted to 
the court without a jury, under section 649, Rev. St. U. S., and the 
court chooses to make a gênerai finding, the losing party has no 
redress, except for errors occurring in tlie rulings on the admission 
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or rejection of évidence or on exceptions to the pleadings. City 
of Key West v. Baer, 13 C. C. A. 572, 66 Fed. 440, and cases therein 
cited. The judgment of the circuit court is afQrmed. 



BVANSVILLE COURIER CO. v. UNITED PRESS. 

(Circuit Court, D. Indlana. July 2, 1896.) 

No. 9,315. 

Seevicks dp Process—Corpoeations— Agents— Indiana Statdte. 

A New York corporation, engaged in the collection and distribution of 
news, and which bas no offlcers or place of business in Indiana, cannot be 
subjected to the jurisdiction of a court within the latter state by service 
of process either upon a person who occasionally forwards news to It, 
at so much a word, having no other connection with the corporation, 
or upon the gênerai manager in Indiana of a telegraph eompany, from 
which the corporation rents wires for the transmission of news; neither 
of such persons being a gênerai or spécial agent of the corporation, within 
the Indiana statute (1 Burns' Rev. St. 1894, § 318; Rev. St. 1881, § 316). 

Baker & Daniels and Frank B. Burke, for complainant. 
Chambers, Pickens & Moores, for défendant. 

BAKEE, District Judge. This suit was brought by the Evans- 
vills Courier Company, a corporation organized under the laws of 
the state of Indiana, and a citizen thereof , against the United Press, 
a corporation organized under the laws of the state of New York, 
and a citizen thereof, to enjoin the défendant from withholding 
performance of a contract entered into for the transmission of daily 
télégraphie news reports by the défendant to the plaintif!:. The 
subpœna in chancery was returned by the marshal served as fol- 
lows: 

"I recelved this wrlt at Indianapolis, in sald district, at 5:30 o'clock p. m., 
February 4, 1896, and served the same as foUows: By reading to and in the 
hearing of, and by delivering a copy to, John F. Wallick, superintendent of 
the Western Union Telegraph, agent of défendant, February 4, 1896, and to 
T. G. M. Flsher, agent of the défendant, the United Press, February 5, 1896, 
both at Indianapolis; no hlgher officer of the défendant being found in the 
district." 

The défendant entered a 8pecialappearance,andfiledapleainabate- 
ment, alleging, in substance, that neither of the persons upon whom 
the process was served was at the time of service, or at any other time, 
an agent of the défendant, and further alleging that the contract 
mentioned in the bill of complaint was made and entered into by the 
défendant in the city and state of New York, at its principal place 
of business in said city, and not in the state of Indiana, nor with any 
agent of the défendant in said state, and "that the defendant's prin- 
cipal oflBce is located in the city and state of New York, where it ha s 
had long before this suit was brought, among its other offlcers, a 
président, secretary, and treasurer, a principal office and place of 
business and résidence." The évidence, which was taken by a mas- 
ter, shows that the défendant was and is a corporation organized 
under the laws of the state of New York, having its offlcers and 
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principal place of business in the city of New York. It lias no of- 
fice in the state of Indiana, and no offlcer or agent tkerein. The 
only relation which. John F. Wallick holds in respect of the défend- 
ant grows ont of the fact that he is the gênerai manager of the West- 
ern Union Telegraph Company in this state, and that the défendant 
has leased the use of one or more telegraph wires from the telegraph 
Company for the transmission of news. Wallick, as manager of the 
telegraph company, is chargea with the duty of keeping such wires 
in repair, and of seeing that the terms of the contract of lease are 
mutually performed by the parties thereto. He has no power or 
authority to make any contract for the défendant, or to represent it 
in any business which the défendant is authorlzed to transact. Mr. 
Pisher is an employé of the Sun Publishing Company of Indianapo- 
lis, and his relation to the défendant is that of gathering and send- 
ing news items to it. His business is to look out for news items 
of gênerai interest in Indianapolis and throughout the state, and, if 
he obtains any which he considers of sufflcient importance, he would 
send it over the United Press wire to Chicago ; and, for such news as 
he furnished, he received three-sevenths of a cent a word. He re- 
ceives no salary or pay except as above stated, and he has no au- 
thority to act for the défendant in any other way than to collect 
and transmit such news as he deems to be of suificient importance 
to justify it. Mr. Walter P. Phillips, the secretary and treasurer of 
the United Press, testifies that Mr. Fisher is not in the employ of 
the défendant in any capacity; that he is not carried upon its pay 
roll, and has no authority to collect money or to do anything what- 
ever for the défendant, — and that he does not collect money or do 
anything whatsoever as agent for the United Press; that he occa- 
sionally furnishes news items to the défendant, for which he is paid 
by the item. If he furnishes no news, he gets no pay. He is free 
to sell his news to anybody who will buy it, and the, défendant has 
no exclusive claim upon him or it. 

The jurisdiction of the court over the subject-matter is undoubted, 
and the suit is properly brought hère. The act of March 3, 1887, as 
amended by the act of August 13, 1888 (25 Stat. 483, 434), providea 
that no civil suit shall be brought in any circuit court of the United 
States against any person in any other district than that whereof be 
is an inhabitant; "but where the jurisdiction is founded only on the 
fact that the action is between citizens of différent states, suit shall 
be brought only in the district of the résidence of either the plaintiff 
or défendant." It is now settled that when the jurisdiction, as in 
this case, is founded solely upon the fact that the parties are citizens 
of différent states, the suit may be brought in the district of which 
either party is a citizen. Machine Co. v. Walthers, 134 U. S. 41, 43, 
10 Sup. et. 485; Shaw t. Mining Co., 145 U. S. 444, 12 Sup. Ct. 935; 
Pacific Co. V. Denton, 146 U. S. 202, 13 Sup. Ct. 44; In re Keasbey & 
Mattison Co., 160 U. S. 221, 229, 16 Sup. Ct. 273. 

Was the service upon the persons named in the return suflBcient 
to give the court jurisdiction over the défendant? 

1 Burns' Rev. St. Ind. 1894, p. 102, § 318 (Rev. St. 1881, § 316), pro- 
Tides that. 
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"The process against either a domestic or foreign corporation may be served 
on the président, presiding offlcer, clialrman of tlie board of trustées, or other 
cliief oiilcer, or if its cliief offlcer is net found in tlie county, tlien upon its 
casliier, treasurer, direetor, secretary, clerli, gênerai or spécial agent." 

In Construction Co. v. Fitzgerald, 137 U. S. 98, 106, 11 Sup. Ot. 36, 
it is said: 

"Where a foreign coiporation is not doing business in a state, and the 
président or any offlcer is not there transacting business for the corporation 
and representing it in the state, it cannot be said that the corporation is 
wlthin the state, so that sei-vice can be made upon it." 

In this case the défendant has no office in this state, nor bas it 
any offlcer or agent transacting business for it, and representing it, 
within the state. Neither of the persons upon whom the process 
was served was either an offlcer or a gênerai or spécial agent of the 
United Press at or before the time of such service. The onlj au- 
thority possessed by Fisher was to gather and transmit such news 
items as he might deem important, and, in doing this, he was not 
the iagent of the défendant. No contract existed creating the rela- 
tion of principal and agent, binding him, on the one side, to furnish, 
and the défendant, on the other, to receive, news items. Whether 
he sent any news items or not was a matter of choice, and not of 
mutual obligation. N. K. Fairbank & Co. v. Cincinnati, N. O. & T. 
P. Ry. Co., 9 U. S. App. 212, 4 C. C. A. 403, 54 Fed. 420. 

It follows that the retum fails to show such service as gives the 
court jurisdiction, and it must therefore be set aside. Leave is 
granted to the plaintiff to take such further action as it may be ad- 
vised. 



COIiUMBIAN BQUIPMENT CO. v. HIGHLAND AVE. & B. R. 00. 

(Circuit Court, N. D. Alabama. June 20, 1896.) 

Bquity — .Jdrisdiction — Specific Pehfohmance. 

The H. R. R. Co. entered into a contract with the B. Co. by which the 
Street railroad of the former was leased to the latter for 18 months at a 
nominal rent, and it was agreed that the E. Co. sliould hâve the right and 
option at any time during the lease to purchase the railroad for $350,000, 
for which option the B. Co. was to pay $35,000,— $20,000 at once, and $15,- 
000 in six weeks; that the E. Co. should hâve Immédiate possession, and 
should spend certain sums in betterments; that the railroad company 
should exécute good and sufflcient deeds of the property, and deposit them 
in escrow, to be delivered on payment of the purchase money; that if the 
option were exercised the $35,000. and any sums advanced for the rail- 
road Company, should be credited on the priée, but if it were not exercised 
during the term of the lease it shoidd be whoUy terminated, the $35,000 
should be forfeited, and the deeds should be returned to the railroad 
company. The E. Co. afterwards flled a bill against the railroad com- 
pany, alleging that it had talcen possession of the road, and spent .$27,000 
in betterments; that varions misrepresentations had been made by the 
railroad company as to its title, etc.; that it had not deposited any deed 
of the property until near the expiration of the lease; and that it was 
insolvent,— and thereupon prayed that the contract might be rescinded, 
and the E. Co. declared entitled to a lien on the property for the better- 
ments; that a receiver miglit be appoiuted, and the property sold, and 
the assets of the railroad company marshaled among its creditors. There 
was no allégation that the E. Co. had been deceived by the alleged mis- 
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représentations, and an amended bill subsequently admitted that tlie E. 
Co. had been acquainted with ail the lacts, and eliminated tne cnarge of 
fraud. Neither was there any allégation that the E. Oc. had availed it- 
self of the option, or attempted to do so. Held, that the E. Co. could not 
put itself in the position of a vendee seeking spécifie performance of the 
contract, as one of sale; that it had no lien on the property, either as a 
vendee, or as a lessee in possession, and no claim to eciuitable relief; and 
that the bill must be dismissed. 

On Motion to Dissolve Injunction and Discliarge Keceiver. 

Alex. T. Loudon and Greo. F. Moore, for the motion. 
John P. Martin and Wm. Grant, contra. 

PAEDEE, Circuit Judge. Tho Columbian Equipment Company, 
a West Virginia corporation, flled its bill against the Highland Ave- 
nue & Belt Railroad Company, an Alabama corporation, and therein 
alleged that on or before the 31st day of December, 1894, the défend- 
ant was engaged in operating a belt railroad and dummy liue in and 
through the city of Birmingham, Ala., in the county of Jefferson, 
and on said date entered into an agreement in writing with the com- 
plainant for the sale of ail of the properties, which agreement is in 
the words and figures as foUows, to wit: 

"State of Alabama, Jefferson County. 

"An agreement entered into this the 31st day of December, 1S94, by aud be- 
tween the Highland Avenue & Belt Railroad Company, a corporation created 
and organized under the laws of Alabama, hereinafter termed the 'Kailroad 
Company,' party of the first part, and the Columbian Equipment Company, 
a corporation created and organized under the Laws of West Virginia, here- 
inafter designated the 'Equipment Company,' party of the second part. 
Whereas, the parties of the first part hâve entered into a preliminary agree- 
ment in respect to the matters herein provided and contracted for, as appears 
by the records and proceedings of the said two corporations; and whereas, 
by a resolution of the board of directors held on the 30th day of November, 
1894, the terms of this contract were agreed upoû, and Henry M. Caldwell 
was authorlzed, on behalf of the railroad company, to exécute the same; 
aud whereas, the said parties hereto are each, respectively, expressly au- 
thorlzed by their respective charters to enter into this contract: Now, this 
agreement witnesseth: (1) The railroad company doe.s hereby lease aud let 
to the equipment company ail of its railroad, with ail of the roUing stock, 
engines, tools, machines, equipments, supplies, and materials of ail kitids, 
now used, or to be used, in connection therewith, and also ail real estate, 
Personal property, franchises, rights of way, and privilèges, for the perlod of 
eighteen (18) calendar months from the first day of December, 1891, at and 
for the rental of flve ($5) dollars per annum, and the proportlonate part of 
said sum for any less time thau one year; the said rental to be payable ou 
the termination of said lease. (2) The railroad company covenants and agrées 
that it will procure, at its own cost and expense, for the beneflt of said equip- 
ment company, within two (2) months from the first day of December, 1894, 
the right of way necessary for a railroad track to connect the nue of the 
Birmingham & Gâte City Street Railroad with the track of the Highland 
Avenue & Belt Railroad, at or near the gin f actory on Tenth avenue. (B) Said 
railroad company further agrées that said equipment company shall hâve the 
right and option at any time during the contiuuance of said lease to purchase 
ail the said railroad, real estate, property, franchises, privilèges, and rights 
of way of said railroad company for the sum of three hundred and flfty thou- 
sand ($350,000.00) dollars, upon the foUowing conditions and terms: For said 
option and privilej;e the said equipment company shall pay to the said rail- 
road company tlie sum of thirty-five thousaud dollars (ISH-'i.OOO.OO), as foUows: 
Twenty thousaud ($20,000.00) dollars ou or before the first day of January, 
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1895, at whlch time the raliroad company will dellver the possession of ail 
of sald raliroad, real estate, property, franchises, privilèges, and rights of 
way to sald equipment company, and flfteen thousand ($15,000.00) dollars 
on or before the fllteenth day of Fehruary, 1895. In the event of a f allure to 
pay said flfteen thousand (§15,000.00) dollars by the fifteenth day of B"'ebruary, 

1895, sald privilège and option shall on that day cease and détermine, and the 
twenty thousand ($20,000.00) dollars prevlously pald shall be thereby for- 
feited, and the possession of the property shall be forthwith restored to the 
raliroad company. In case the said equipment company shall exercise Its 
right and option to make said purchase vylthln the time above specifled, to 
wit, during the continuance of this lease, said sum of thirty-flve thousand 
($35,000.00) dollars so pald as aforesaid shall be considered and treated as a 
part of the purchase priée, and the resldue, to wit, three hundred and flfteen 
thousand ($315,000.00) dollars, shall be pald, with interest at the rate of 
flve (5) per centum per annum from the first day of January, 1895, to the time 
of payment. (4) The said raliroad company hereby agrées to hâve pre- 
pared and duly executed to said equipment company within thlrty (30) days 
after the payment of said sum of flfteen thousand ($15,000.00) dollars, as 
herein above provided, good and sufflcient deed or deeds of conveyance and 
transfer of ail of said raliroad, real estate, property, franchises, and right 
of way, and to deposit said deed or deeds and transfers with the Central 
Trust Company of the City of New York, in escrow, to be dellvered to sald 
equipment company whenever, within the period of said option, to wit, on 
or before the Ist day of June, 1896, said sum of three hundred and flfteen 
thousand ($315,000.00) dollars, with the Interest thereon at flve per centum 
per annum from the flrst day of January, 1895, shall hâve been deposited in 
said Central Trust Company to the crédit and subject to the check of the 
raliroad company, less any amounts whlch the equipment company may in 
the meantlme hâve seen fit to pay or to advance to said raliroad company. 
Said raliroad company further covenants and agrées that it will make said 
conveyance and transfer of sald raliroad, real estate, property, franchises. 
and right of way, free and unincumbered of ail liability, and will pay ofC and 
discharge ail liens, taxes, or judgments whlch now exist, or which may here- 
after be obtained, upon the liabilltles of the raliroad existing on the flrst day 
of December, 1894. (5) Said raliroad company agrées that it will apply a 
portion of said thlrty-flve thousand ($35,000.00) dollars to the satisfaction, in 
part, of the judgments now existing as a lien on said property. It further 
agrées that it wlU protect the sald equipment company, in the opération of 
said property, from the judgments already recovered agalnst it, or which may 
hereafter be recovered, on liabilities existing as aforesaid, so that the same 
shall not interfère with the opération of sald property by the said equipment 
company. (6) In the event the said equipment company fails, within the 
period of said option and privilège, to wit, on or before the flrst day of June, 

1896, to pay said sum of three hundred and flfteen thousand ($315,000.00) 
dollars, with interest, as aforesaid, less such sum to which it may be entitled 
as crédits thereon, If any, said option and privilège to purchase shall there- 
upon and thereby, and without further notice, absolutely cease and déter- 
mine, and the said equipment company will restore to said raliroad company 
the possession of the said raliroad, real estate, property, franchises, and right 
of way, free and discharged of any lien, interest, claim, or demand done or 
suffered by said equipment company, except the taxes for the year 1895; and 
the sald Central Trust Company shall in that event return to the said raliroad 
company the deeds, conveyances, transfers, and agreements whlch may be 
deposited in escrow with it, without the payment of any commission or other 
charge whatsoever upon the same. (7) Said equipment company covenants 
and agrées on its part that it will pay said sum of thirty-flve thousand ($35,- 
000.00) dollars as herein provided; that during the term of said lease, and 
within six (6) months from the flrst day of January, 1895, It will make, or 
cause to be made, improvements and betterments on the property and equip- 
ments of said railroad company, at an expendlture of not less than ten thou- 
sand ($10,000.00) dollars. The said equipment company also agrées that it 
will pay the taxes on said property for the current year, and the amount so 
pald for taxes, with Interest at flve (5) per centum per annum, shall be re- 
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garded and treated as a crédit on said svim of three liundred and fifteen thou- 
sand (SS15,000.00) dollars, to be paid in the event it shall exercise the option 
herein provided. And the sald équipaient company further agrées that it will 
advance and pay sucli additional sum as may be neeessary to pay said judg- 
ments recovered and to be reeovered as aforesaid, in tlie event the said rail- 
road Company cannot postpone the payment of the same untll after the time 
when the said equipment company shall exercise its said option; said agree- 
ment beiug subject to the agreement on the part of the railroad company to 
protect the said equipment company against interférence in the opération 
of said property by said judgments. In witness whereof, the Highland Ave- 
nue and Belt Railroad Company authorizes this contract to be executed by 
Henry M. Caldvfell, oue of Its directors, and its corporate seal to be hereto 
attaehed, this the day and date flrst above written. Executed in duplicate. 

"Highland Av. & Belt R. R. Co., 
"[Seal.] Per H. M. Caldwell, Director wlth Full Power to Aet. 

"The Columbian Equipment Company hereby accepts the foregoing lease 
and contract, and in witness thereof has caused the same to be executed by 
its président and secretary, and its corporate seal to be hereto afflxed, in 
duplicate, the day and date as aforesaid. 

"ïhe Columbian Equipment Co. 

"Wayland Trasls, Président. 
"[Seal.] Olarence E. Stump, Secretary." 

Tlie bill then pioceeds, among other things, to allège that the 
complainant took possession of the belt railroad and dummy Une, 
and other properties of the défendant, holding and operating them 
continuously until the présent time; that the complainant under 
the aforesaid agreement has paid the sum of $35,000 in cash, and 
in addition thereto has expended on improvements and better- 
ments a large sum, to the amount of $27,108.56; and that the de- 
fendant did not until the flrst week in May, 1896, deposit with 
the Central Trust Company of the City of New York an instru- 
ment in writing, in escrow, purporting to be a deed of conveyance 
and transfer, a copy of which instrument is attaehed and made part 
of the bill. The bill then sets out that, prior to the exécution of 
the agreement, various and sundry spécifie représentations were 
made by the défendant to the complainant as to the extent and 
title of the property of the défendant, and then charges that to 
several parts of the property, right of way, etc., the défendant had 
no title, or not full title; ail this being charged at length and in 
détail, but not neeessary, for the purposes of this case, to recite. 
It is to be noticed, however, that the bill nowhere charges that 
the complainant acted upon, or was deceived by, any of the rep- 
i"esentations of the défendants, nor that the complainant accepted 
or availed itself of its option to purchase the properties of the 
Belt Railroad within the time prescribed in the agreement or since. 
The bill charges the insolvency of the Highland Belt Railroad Com- 
pany; the necessity of keeping the property as a whole, to pré- 
serve the same, and to ward ofif exécutions, etc. The bill prays for 
a decree adjudging that the contract be rescinded, canceled, de- 
clared of no eiïect, null and void; that an équitable lien be declared 
upon ail the property of the défendant, in favor of the complain- 
ant, for the amounts expended by complainant under and in pur- 
suance of the agreement, and for such damages as may seem just 
and proper; that ail the properties of the défendant be sold to sat- 



• 924 74 FEDERAL REPORTER. 

isfy complainant's demanda, the proceeds be applied to the pay- 
ment of costs and expenses, and demanda of such person or parties 
as may, by decree of the court, be entitled to priority over the 
payment of orator's claim; for the marshaling and distribution of 
assets; for the appointment of a receiver; and for an injunction. 
The bill and exhibits were presented ex parte to one of the judges 
of the court, who, on the showing made, issued the injunction and 
appointed a receiver as prayed for. Subséquent to tliese proceed- 
ings, the case having been referred to the undersigned at the re- 
quest of the judge maldng the original order, and the case having 
been set for hearing on a motion to dissolve the injunction and dis- 
charge the receiver, the complainant presented an amended bill, 
which, although more in détail as to the facts in the case, does not 
materially alter the case made by the original bill, but does show 
that prior to entering into the contract, which is one of lease, aad 
for an option to purchase, the Columbian Equipment Company, 
by its agents, investigated the whole raatter of the title and prop- 
erties and rights therein of the Highland Avenue & Belt Railroad 
Company, and in the light of the représentations by the last-men- 
tioned company, and with the aid of counsel, ascertained for itself 
nearly if not ail the façts complained of in the bill. On the hear- 
ing the défendant has presented a sworn answer, and submitted 
affldavits which show with great certainty that the représentations 
complained of in the bill were ail investigated by the Columbian 
Equipment Company and its agents with the aid of counsel, and 
the true facts ascertained as to the riglit, title, and interest of the 
défendant company in and to the property described in the agree- 
ment, before the payment of the |15,000, the second installment 
provided for in the contract, if not before the conti'act was en- 
tered into. Counsel for the complainant admitted on the hearing that 
on the showing made, so far as the représentations tending to de- 
ceive the Columbian Equipment Company as to the spécifie prop- 
erty sold, and the rights of the Belt Eailroad therein, are con- 
cerned, no case is made for relief on account of fraud; but they 
contend that the suit is one for the spécifie performance of the 
contract, and that, under ail the facts shown in the bill, the court 
has équitable jurisdiction, and the injunction was properly issued 
and the receiver properly appointed. L^nder the contract set forth 
in the bill, the complainant became the lessee of, with an option 
to purchase for a stipulated price within a definite time ail the 
property of the Highland Avenue & Belt Kailroad Company. As 
the complainant never availed itself of the right to purchase at 
the price named and within the time specifled, it is impossible 
that the comjjlainant can put itself in the position of a vendee 
seekin.sç the spécifie performance of the contract as one of sale, par- 
ticularly when the relief that is asked at the hands of the court is 
not the performance of the contract, but the rescission and an- 
nulment of the same. In fact, the contract in question has been 
performed. As the complainant is not a vendee of the property, 
it has no lien as vendee, for any amoimts paid for the option ; ;uid, 
as a lessee in possession, it certainly lias no lien for the paym'ïjt 
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of such amounts. Without a lien upon the property of the High- 
land Avenue & Bell Railroad Compauj, the Columbian Equipment 
Company, as a créditer whose demand is not liquidated, if a cred- 
itor at ail,— ail questions of alleged fraud eliminated,— has no 
standing in a court of equity. In this respect, it is immaterial 
wlietlier the Ilighland Avenue & Belt Railroad Company is solvent 
or insolvent, or whether its properties ought, in the interest of the 
complainant or the public, to be preserved as an entirety. It is 
equally immaterial whether the complainant is solvent. and was 
able to comply with the terms granted in the option. The sub- 
stance of the case, as now presented, is that the Columbian Equip- 
ment Company bought, for a price, an option to buy at a stipulated 
price, within a certain time, the property of the Highland Avenue 
& Belt Railroad Company. There was no fraud or mistake war- 
ranting relief. The equipment company did not avail itself of 
the option, and did not within the stipulated time, nor since, pay or 
tender the price. On this case, equity can give no relief. The 
motion to discharge receiver and dissolve injunction should be 
granted. 



BADGKROW et al. v. M.A.NHATTAN TRUST CO. et al. 
(Circuit Court, S. D. New Yorlj. June 29, 1896.) 

BQTJITABLE ASSIGNMENT— LiIEN. 

An agreement entitling the liolder, thereof to recei*"e a certain number 
of bonds of a railvvay company at a future date, by the terms of which 
agreement no particular bonds are to be transferred to such holder or 
placed under his control untll said date, and by which the other party to 
the agreement is permitted to deliver any bonds of the railway cornpany 
purchased in the niarliet or otlierwise, or to discharge ail obligations by 
a payment in cash, does not efCect an équitable assignment of the bonds 
or give an équitable hen thereon to the holder of such agreement. 

This was a suit by Gordon R. Badgerow and others against the 
Manhattan Trust Company, Amos T. French, individually and as 
exécuter of Francis O. French, deceased, and the Wyoming Improve- 
ment Company, to establish a lien upon certain bonds. For a full 
statement of the facts involved, see the report of the décision over- 
ruling a demurrer to the bill in 64 Fed. 9.31. 

Chas. E. Patterson and Oliver P. Buel, for complainants. 

John L. Cadwalader, for défendant Manhattan Trust Co. 

De Lancey Nicoll, for défendants French and Wj-oming Imp. Co. 

COXE, District Judge. It is conceded on ail hands that the 
proposition at issue was correctly stated upon the décision of the 
demurrer, namely, in order to recover the complainants must aver 
and prove an équitable lien upon the bonds of the Nebraska Com- 
pany. 64 Fed. 931. The facts alleged in the bill fiilly appear in 
the reported case. Thèse need not be restated. Very little ma- 
terial to the issue has since been added. The bill contains this 
averment : 

"(12) When your orators contributed to the construction fiind as aforesaid, 
it was understood by and between them and the improvement company and 
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the Manhattan Trust Company, to the knowledge of Francis O. French and 
Amos T. French, that the bonds of the Nebraska & Western Railway Company, 
when issued, on account of said section of railway from Covington to O'Neill, 
and the stocS: of the improvement eompany when issued, should, to the 
amounts specified in the subscription receipts and trust certificates herein- 
before mentioned, be set apart and reserved for delivery to your orators at 
the tlme specified in said receipts and certificates respectively." 

The bill was sustained upon the theory that under this alléga- 
tion, though, perhaps, inartistic in form, the complainants might 
be able to adduce proof of an agreement that they were to hâve 
a lien upon the bonds of the Nebraska Company. The court never 
for a moment believed that they could succeed without such proof. 
It now appears that the failure of the pleader to allège an agree- 
ment was due not to oversight or inadvertence, but to the fact that 
he could not do so truthfully. The proof does not even sustain 
the inadéquate averment. Not only was there no contract, but 
there was no common "understanding" that an équitable lien was 
to be created. 

No witnesses were called by the défendants. The complain- 
ants' witnesses substantially agrée in saying that the intention was 
to build the road section by section, "to build one section and to 
procure bonds on it by placing those and procuring funds to go 
on with the next section." Though using différent language the 
complainants agrée in saying that it was their understanding that 
the road was to be bonded and the bonds used in its further con- 
struction. No one of them testifies to any agreement or under- 
standing modifying or adding to the stipulations of the written 
agreements. Their testimony, in short, is in full accord with the 
contention of the défendants and in direct opposition to the theory 
of the bill. Indeed, the court understands that the complainants 
do not prétend that the oral proof adds anything to the written 
stipulations. 

Counsel concède that the subscription agreement and receipts 
"express the contract of the parties." The question, then, is to 
be determined upon thèse papers alone. Do they establish an éq- 
uitable lien? In order to create such a lien the intent to trans- 
fer the bonds must hâve been clear and explicit. The improve- 
ment Company must hâve divested itself of ail control over them 
and ail power to pledge or sell them and pay the debt of the com- 
plainants in cash. If the complainants' interest in the bonds 
was contingent or revocable there can be no lien. The bonds 
must hâve been so set aside and dedicated to complainants' use 
that the court at ail times would hâve restrained their transfer or 
disposition by the improvement eompany until the lien was satis- 
fled. Christmas v. Eussell, 14 Wall. 69; Wright v. Ellison, 1 
Wall. 16. 

The bill allèges that shortly after the Ist of February, 1890, 
an agreemfiit was effected between the improvement eompany 
and the trust eompany by which ail the bonds issued or agreed 
to be issued to the improvement eompany were hypothecated with 
the trust eompany to secure loans to the improvement eompany 
in the sum of |1,000,000; that subsequently ail the bonds were 
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hypothecated to secure a further loan of |600,000. The wisdom 
and justice of thèse transactions are not in question. The simple 
inquiry is, were the bonds of the Covington-O'Neill section in Feb- 
ruary, 1890, so impressed with a lien in favor of the complainants 
that the transfer to the trust company was, for that reason, illé- 
gal and in dérogation of complainants' rights? After a careful 
examination of the law and the facts the court is constrained to 
return a négative answer. It will be noted that the certiflcate 
upon which complainants rely did not entitle them to receive the 
bonds until May, 1891. The bonds they were to receive were not 
specifically designated. They were to be bonds of the Nebraska 
Eailway Company. That was ail. It cannot be doubted that 
bonds issued upon any section of that railway purchased in the 
open market May 1, 1891, could hâve been delivered under the sub- 
scription receipt. There is no prêteuse that the bonds were ever 
transferred to complainants, or were under their control for an 
instant. Moreover, up to and including May 1, 1891, the im- 
provement company was at liberty to discharge ail obligation to 
the complainants and cancel their receipts on paying 95 per cent. 
and accrued interest. How can there be an équitable assignment 
in such circumstances? How can the complainants maintain that 
the bonds were set apart and sequestered for their especial use 
when the very instrument upon which they found their contention 
expressly provides that the bonds are to be delivered only in the 
event that the improvement company prefers to do tins rather than 
to pay the debt in cash? In other words, by paying cash the 
improvement company could obliterate the agreement of which 
it is sought to predicate the lien. The venture was probably ill 
advised and certainly was unfortunate as to time, meeting as it 
did the advance eddies of the flerce flnancial hurricane which 
swept so many enterprises to ruin. Everyone connected with it 
lost money, and it is difficult to see why the complainants should 
not bear their share of the loss. The court is convinced that 
there was never any agreement or even an understanding that 
the complainants were to hâve a spécial privilège enabling them 
alone to escape in case disaster overtook the enterprise. Subject 
to the reasonable modifications contained in the letter of April 8th 
the agreement was alike as to ail the subscribers. They ail stood 
upon the same plane and were to bear together the losses and 
share the gains of their common venture. The enterprise was 
projected and carried out upon the familiar plan gênerai ly adopted 
in such cases. Had it succeeded there would hâve been no com- 
plaint. Having failed the ingenious efforts of the complainants 
to save something from the gênerai ruin is but a répétition of the 
histoiy of such disasters. 

As the proof wholly fails to establish the existence of an ee}- 
uitable lien it follows that the bill must be dismissed. 
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In re HIRSCH. 

(Circuit Court, D. Conuecticut. July 1, 1896.) 

Evidence — Production op Documents — Internai, Revenue Coli/ECtor. 

An internai revenue collecter is not justified in refusing to produce, in 
obédience to a subpœna duces tecum issued by a state court, the appli- 
cation or return made by a person who desires to pay the tax imposed by 
the statutes of the United States upon persons engaging in the retail 
liquor business either by the nature of such documents or by allegpd in- 
structions from the commissioner of internai revenue not to produce 
such papers for use in évidence in the state courts. 

Clias. W. Comslock, U. S. Dist. Atty., for petitioner. 
John L. Hunter, contra. 

SHIPMAN, Circuit Judge. The petitioner, Heyman J. Hirsch, 
flled, on May 14, 1896, in the circuit court of the United States for 
the district of Connecticut, a pétition, addressed to one of the 
judges of the circuit court, for a writ of habeas corpus to the sheriff 
of the county of Windliam, in the state of Connecticut. The péti- 
tion was signed by the petitioner, and was verifled by his oath. 
A writ of habeas corpus was issued accordingly, the sherifE brought 
the petitioner into court, and he was admitted to bail. The sheriff 
thereafter made his return to tlie writ, stating, as the cause of the 
petitioner's détention and imprisonment, that he was committed 
to the Windham county jail by virtue of a mittimus, dated May 
13, 1896, a copy of which was annexed to the returii, and issued by 
authority of the superior court of the state of Connecticut, in and 
for the county of Windham, and then in session. 

Testimony having been offered in support both of the pétition and 
of the sherifE's return, the following facts were ascertained: On 

May 11, 1896, a criminal information was pending and on the eve 
of trial in the superior court of the state of Connecticut for the 
county of Windham, against Stephen H. Cole, of Putnam, in said 
county, for keeping intoxicating liquors on a named day, with intent 
to sell the same unlawfuUy, in said Putnam, and without a license 
therefor; the sale of intoxicating liquors not being lawful or per- 
mitted in said town, at said time, by the statutes of the state of 
Connecticut. On said day a subpœna duces tecum was issued by 
the proper authority who was duly empowered to issue the same, 
directed to H. J. Hirsch, deputy United States internai revenue 
coUector, residing in Norwich, in the county of New London, and 
commanding him to appear before said superior court on May 12th, 
to testify his knowledge in said criminal cause, and to bring with 
him any and ail papers, applications, or books in his possession 
showing that said Cole had paid a tax to the United States, or 
received a license from the United States for the sale in Putnam 
of spirituous or intoxicating liquor for the years 1895 and 1898, 
or any portion of said years. In accordance with the usages of 
the internai revenue department, a retail liquor dealer who desires 
to pay the spécial tax imposed by the statutes of the United States 
upon a person in that business makes a written return to the 
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revenue eollector in liis district, wMch déclares his intention to sell 
distilled spirits as a retailer for a specitied time, and déclares his 
payment of tlie tax; and It has been decided by the court of last 
resort in the state of Connecticut that such a return, with the 
payment of a tax thereon, is admissible évidence of an intent to 
sell intoxicating liquor, upon the trial of an information for an 
intent to sell unlawfully against the person who makes and signs 
the return. State v. ïeahan, 50 Conn. 92. The states of Connecti- 
cut and Ehode Island constitute an internai revenue district, and 
Mr. John G. Byxbee has been, during the years 1895 and 1896, the 
eollector for said district, with his main office in Hartford. ïhe 
counties of New London and Windham, and a part of Tolland county, 
constitute a subdistrict, of which Heyman J. Hirsch is the deputy 
eollector, his office being at Norwich, and to him the retail liquor 
dealers residing in his district make and hâve made the described 
returns, w'hich are first forwarded to the Hartford office and then 
are returned and kept on file in the Norvfich office. The subpœna 
having been duly served upon Hirsch on May llth by a deputy 
sherilf for the county of New London, Hirsch appeared and became 
a witness before the court upon the trial of said information on 
May 13th, and informed the court that he had some of the papers 
called for in the subpœna; that the statement by Cole of his in- 
tention to sell intoxicating liquor in Putnam was, if made, in his 
office; that he declined to produce any papers which showed any- 
thing on the part of Cole with relation to the déclaration of his 
intention or the payment of a tax as a liquor dealer to the United 
States; and, upon being informed by the court that he must comply 
with the subpœna or be committed for contempt of court, refused 
to do so, upon the ground that he was acting under instructions. 
He was thereupon committed for contempt, and the mittimus truly 
recites that he had in his possession, in his office, at Norwich, Conn., 
"the papers, applications, and books referred to in the subpœna 
aforesaid, and some of them relative to the matter referred to and 
named in the subpœna, but neglected and refused, and still ne- 
glects and refuses, to produce said papers, applications, or books, 
* * * in obédience to the order of the court to produce the same, 
or stand committed until he shall hâve complied with said order.'' 
The pétition for the writ was brought solely by virtue of section 
753 of the Revised Statutes. Tlie district attorney who brought 
the pétition rightly deemed that section (543 was not applicable. 
Section 753 provides that the writ of habeas corpus, which the 
courts of the United States hâve power to issue, extends to a pris- 
oner in jail, when he is in custody for an act donc or omitted in 
pursuance of a law of the United States, or of an order, process, or 
decree of a court or judge thereof. If the petitioner's refusai Avas 
not justifled by a law of the United States, this court is without 
jurisdiction. He did not act, in his refusai, under an express 
statute of the United States, but under what is alleged to be a rnle 
or régulation of the commissioner of internai revenue, and having 
the force of law. 

V. 74F.no. 9 — 59 
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Bef ore considering the character of this rule or régulation, a brief 
récurrence to the principles or established usages respecting the 
production in court of officiai records, registers, or books kept for 
use by public oiBcers, or detached documents of a public nature as 
évidence, may be désirable. Prof. Greenleaf, speaking of the ad- 
missibility of ofScial books or registers, says, in substance (1 Greenl. 
Ev. § 484): 

They "therefore are recognized by law, because they are required by law 
to be kept, because the entrles in tbem are of public interest and notoriety, 
and because they are made under the sanction of an oath of ofiice, or, at 
least, under that of oiïlcial duty. They belong to a particular custody, from 
which they are not usually taken out but by spécial authorlty, granted only 
in cases where inspection of the bock itself is necessary, for the purpose of 
identifylng the book or the handwriting, or of determining some question aris- 
Ing upon the original entry, or of correcting an error which bas beeu duly 
ascertained. Books of this public nature, being tliemselves évidence, when 
produced, thelr contents may be proved by an immédiate copy, duly verifled." 

Books of assessment of public rates and taxes are of this de- 
scription. He further says (section 485): 

"When the books themselves are produced, tliey are recelved as évidence, 
without further attestation. But they must be accompanied by proof that 
they corne from the proper repositorj-. Where the proof is by a copy, an ex- 
amined copy, duly made and sworn to by any compétent witness, is always 
admissible. Whether a copy, certifled by the officer having légal custody of 
the book or document, he not being specially appointed by law to furnish 
copies, Is admissible, bas been doubted; but, though there are décisions 
against the admisslbility, yet the weight of authority seems to hâve estab- 
lished the rule that a copy given by a public officer whose duty it is to keep 
the original ought to be received in évidence." 

It is to be observed that the question of the production or the ad- 
misslbility of books or registers was not actually in this case. That 
which was known to be wanted was the paper signed by Cole, some- 
times called "a return" and sometimes called "an application," which 
declared his intention to be a retail liquor dealer, and the payment 
of the tax. Thèse applications are not of a private or secret char- 
acter, because, under section 3240 of the Revised Statutes, each col- 
lector of internai revenue is required to keep conspicuously in his 
office, for public inspection, an alphabetical list of ail persons who 
shall hâve paid spécial taxes within his district, and to state therein 
the time, place, and business for which such spécial taxes hâve 
been paid. It is further to be observed that the original paper, 
rather than a copy, was or might be needful in order to identify 
and prove the signature of Cole, and, furthermore, that, inasmuch 
as Hirsch declined to produce any papers or applications, the court 
was not called upon to ascertain whether books — that is, volumes — 
or only copies of parts of books were needed. The question at is- 
sue, therefore, relates to the refusai of Hirsch to produce, in obédi- 
ence to the order of the court, any paper in his possession as deputy 
collector pertaining to the intention or the fulflllment of the inten- 
tion of Cole to be a retail liquor dealer. 

The foundation of the petitioner's case is an alleged rule or régu- 
lation of the commissioner of internai revenue prohibiting the col- 
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lectors to produce in state courts any papers or documents relating 
to the business of the taxpayer, upon prosecutions for violations of 
State laws in regard to the sale of intoxicating liquor, against those 
who liave paid a spécial tax. Section 321 of the Revised Statutes 
directs the commissioner, under the direction of the secretary of the 
treasury, to prépare and distribute ail the instructions, régulations, 
directions, forms, blanks, stamps, and other matters pertaining to 
the assessment and collection of internai revenue. Section 251 au- 
thorizes the secretary of the treasury to prescribe rules and régula- 
tions, not inconsistent with law, to be used under and in the exécu- 
tion and enforcement of the varions provisions of the revenue laws. 
Eegulations made by the head of one of the departments of the gov- 
ernment, in pursuance of a statute authorizing them to be made, 
hâve the force of law over those to be affected thereby. The régu- 
lations of the navy and the army régulations are illustrations of this 
class of rules. U. S. v. Eliason, 16 Pet. 291; Gratiot v. U. S., 4 
How. 80. No régulation upon the subject now under examination 
is contained in the printed book of gênerai régulations which bas 
been issued for the guidance of internai revenue offlcers. Such gên- 
erai régulation, if it had been made, would not seem to be in har- 
mony with the principle of internai revenue législation, that the 
payment of the taxes which it imposes affords no immunity from 
punishment for violation of a law of the state prohibiting the sale 
of distilled liquors. The government of the United States does not 
undertake to interfère with the statutoiy System of a state for the 
protection of its eitizens against the unlieensed sale of intoxicating 
liquor. License Tax Cases, 5 Wall. 462; Pervear v. Massachusetts, 
Id. 475. 

Section 3243 of the Revised Statutes, which was passed in 1866, 
for the purpose of fully declaring this principle is as follows: 

"Tbe payment of any tax imposed by the Internai revenue laws for carrying 
on any trade or business shall not be held to exempt any person from any 
penalty or punishment provided by the laws of any state for carrying on the 
same within such state, or in any manner to authorlze the commencement 
or continuance of such trade or business contrary to the laws of such state 
or in places prohibited by municipal law; nor shall the payment of any such 
tax be held to prohibit any state from placing a duty or tax on the same trade 
or business, for state or other purposes." 

The commissioner of internai revenue has, in two known instan- 
ces, by letters addressed to two collectors, advised them of his views 
upon some branches of this subject. The first letter, dated Decem- 
ber 31, 1887, was addressed to Mr. Alexander Troup, the collecter 
for the district of Connecticut, in which the acting commissioner 
said, in reply to Mr. Troup's request for instructions: 

"It is no part of your duty under the law to certify that a copy of your 
alphabetical list of spécial tax papers, made by thèse prosecuting agents, 
for other purposes than those conteniplated by the internai revenue laws of 
the United States, is correct and true." 

The next letter, dated March 31, 1888, was sent by the commis- 
sioner to Mr. Calvin Page, collecter at Portsmouth, N. H., and was 
published in 34 Int. Eev. Rec. 261. It advises or directs him to re- 
spond to subpœnas of the state court, but to décline to produce the 
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alphabetical list or the returns on form 11 for use on the trial of 
persons indicted for selling distilled spirits contrary to the state 
laws. The conimissioner was of opinion that a state court had no 
légal right to compel the production of the records in question, and 
that the communications of the taxpayers were privileged, and were 
for revenue purposes alone, and should not be admitted in évidence. 

This letter and others of like character, which may be presumed 
to exist, are not the régulations in regard to the assessment of the 
internai revenue which hâve the force of a statute. They express 
the views of an offlcer of the government upon the power of the 
state courts, and upon the propriety of admitting this class of tes- 
timony in cases of prosecution for the violation of state laws ; and, 
while they are entitled to respectful considération, they neither au- 
thoritatively déclare gênerai piinciples, nor establish genei^al rules 
in regard to the subject of obédience to the orders of a court in the 
matter of évidence. They are not gênerai régulations, but are in- 
structions based upon the commissioner's légal opinion of the pow- 
ers of a court in a particular class of cases. 

But it is not intended to take too narrow a view of the language 
of the habeas corpus section (Rev. St. § 753), and to insist that the 
act must be done or omitted in pursuance of a statute or written 
régulation, or publicly declared décision, because the word "law" 
bas, in certain cases, a wider signification. The suprême court, 
when discussing the right of a court of the United States to extend 
the benefit of a writ of habeas corpus to a deputy marshal, impris- 
oned in a state court for an act done in protecting the life of a 
judge of a court of the United States who was engaged in the dis- 
charge of his ofiacial duty, said: 

"In the yiew we take of the constitution of the United States, any obliga- 
tion fairly and properly inferable from that instrument, or any duty of the 
marshal to be derived from the gênerai scope of his dutles under the laws of 
the United States, is 'a law,' within the meaning of this phrase." In re Nea- 
gle, 135 U. S. 1, 10 Sup. Ct. 658. 

It may be said tha\ the duty naturally devolves upon the commis- 
sioner of internai revenue to protect from inspection, and to pré- 
serve and to control the use of, the papers or documents of the 
United States, and that section 161 of the Eevised Statutes recog- 
nizes this duty by authorizing the head of each department to pre- 
scribe régulations, not inconsistent with law, for the custody, use, 
and préservation of the records, papers, and property belonging to 
it, and that the refusai of Hirsch was in pursuance of this obli- 
gation, and was therefore in pursuance of law. It bas already been 
stated that no duty of protecting this class of papers from the 
knowiedge of the public devolved upon the internai revenue bureau, 
because section 3240 expressly provides that an alphabetical list 
of spécial taxpayers, with the business of each, shall be publicly 
exhibited. The natural duty to nreserve and to control the use of 
documents of the bureau does not mean such a control as to keep 
this class of papers beyond the reach of the courts of the country; 
for, if there is nothing in them which the taxpayer bas a right to 
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^emand should be secret, or which can injure the public welfare or 
interest, the fact that they are papers of the United States does 
net make them superior to the ordinary means provided by law for 
the production of private and public papers for use in courts. 

Inasmuch as it may be well to look at the validity of the reasons 
for the commissioner's instructions, turning, flrst, to the subject of 
the power of courts in this regard, there is no distinction between 
the power of a state court and of a fédéral court to obtain the pro- 
duction of this class of testimony. Cases of a civil nature may 
naturally arise in the courts of the United States in which it is 
important to prove that one of the parties intended to occupy and 
did occupy a certain shop on a certain street during a speciiied 
period, and his written déclaration to that effect, verifled by his 
signature, and perhaps by his oath, may be important to aid in prov- 
ing the desired fact. If the légal position upon which the second 
letter of the cornmissioner was based in regard to the power of a 
state court is correct, such évidence in a civil case before any 
court is to be pi^ohibited; and if the papers in an internai revenue 
office with respect to applications for the sale of intoxicating liquors 
are rightfully inaccessible, the same must be true in regard to 
papers with respect to the sales of tobacco, cigars, cigarettes, and 
oleomargarine. 

Upon the subject of power generally in courts of common law 
to compel by subpœna duces tecum the production of written papers 
to be used as évidence, the question with respect to both private 
and public or officiai documents was carefully considered, and was 
settled by the judges of the court of king's bench in 1808, who de- 
cided that such power existed, that a subpœna was the proper 
method, and who, speaking by Lord Ellenborough, said that : 

"The right to resort to means compétent to compel the production of written 
as well as oral testimony seems essentlal to the very existence and constitution 
of a court of common law, which receives and acts upon both descriptions of 
évidence, and could net possibly proceed with due effect without them." Amey 
v. Long, 9 East, 472. 

The court intended to assert the gênerai power, but took occasion 
to say that exceptional cases would arise where it would not be 
enforced, as, for instance, that a witness would not be compelled 
to produce papers which he obtained confldentially as counsel or 
attorney. King v. Dixon, 3 Burrows, 1687; Miles v. Dawson, 1 
Esp. 405 ; Bateson v. Hartsink, 4 Esp. 4.3. 

The question, then, becomes one, not of power generally, but 
whether this class of évidence bas any spécial immunity peculiar 
to itself, or whether the ofiicers of the revenue bave a spécial rea- 
son for exemption as witnesses. An indeflnite idea exists that 
there is an unfairness in being a vehicle by means of which this 
évidence is obtained; but there can be no implied obligation upon 
the government, because it bas received a spécial tax f rom an offend- 
er against the laws of the state, to shield liim from the conséquences 
of his act. Such an idea is at variance with the statutes and the 
décisions of the suprême court. 
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It is next said that thèse retums are privileged. It is probable 
that a statute could déclare that communications of taxpayers to 
a board of assessors or officers of a similar character should be 
privileged, and that no returns can be examined by any one, or be 
reached for examination by légal process. The thirty-fourth section 
of the act of August 27, 1894, which endeavored to make income tax 
returns entirely free from examination or inspection by unauthoriz- 
ed persons, did not go so far as to say that they could not be 
subject to examination by courts, but declared their freedom from 
examination "except as provided by law." In the absence of such 
provisions the returns now in question are no more privileged than 
other taxpayers' returns, in the sensé that they must be kept secret, 
and cannot be produced for the purpose of évidence in a légal pro- 
ceeding by order of court. 

The remaining objection is that the officers may be subjected to 
inconveniences and to interruption in the discharge of their officiai 
duties. It is undoubtedly true that such occasional inconvenience 
will take place; but, so far as objections from this cause are con- 
cerned, the obligations of the officers of the internai revenue de- 
partment, in regard to conformity with the requirements of a court 
for the production of books and papers, are much like the obliga- 
tions of the members of a large mercantile flrm or the officers of a 
business corporation. Individuals are compelled to fumish this 
class of évidence in cases m which they hâve no interest; and, 
though the officers of corporations hâve urged the inconvenience 
of îSieing compelled to carry their books into court for the beneflt of 
others, such an objection has not prevailed in the fédéral courts. 
"It may be inconvénient, and sometimes embarrassing, to the man- 
ager of a corporation to require its books and papers to be taken 
from its office and exhibited to third persons, but it is also incon- 
vénient and often onerous to individuals to require them to do the 
same thing. Cîonsiderations of inconveniences must give way to 
the paramount right of litigants to resort to évidence which it may 
be in the power of witnesses to produce, and without which grave 
interests might be jeoparded, and the administration of justice 
thwarted." Wertheim v. Trust Co.,15 Fed. 716. As a matter of course, 
a court will exercise its sound discrétion with référence to the 
necessities of the case, and will not ordinarily compel the détention 
of books which are in daily use, or compel public officers to bring 
public documents into court when the production of copies will 
equally answer the purpose. Corbett v. Gibson, 16 Blatchf. 334, 
Fed. Cas. No. 3,221 ; Delaney v. Eegulators of City of Philadelphia, 
1 Yeates, 403. 

The point was made by the petitioner that he did not hâve the 
légal control of the papers, which were in the légal control of the 
collecter for the district; and the case of Bank v. Hillard, 5 Cow. 
158, was cited, in which it was held that the clerk of a banking 
corporation was not bound to produce its books, upon a subpœna 
duces tecum, the cashier being the proper custodian. In this case 
the coUector's office was at Hartford, while the petitioner's office 
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was at Norwicli, where tlie papers were actually kept and were in 
his actual custody. It is not necessary to serve a subpœna upon 
the person who is merely technically in control, but who is not 
in the town, and not in charge of the office where the papers are 
actiially kept. ïhe person in actual possession, as the head of the 
oflice where the papers are Iiept, should produce them. Corsen v. 
Dubois, 1 Holt, 239; Amey v. Long, 1 Camp. 17. 
The wrlt of habeas corpus is dismissed. 



SACKS V. BEOOKS et al. 

(Circuit Court, D. Massachusetts. June 19, 1896.) 

No. 4G0. 

Patents —Validitt and Ikpringemest— Boot ob Shoe Last. 

The Sacks & Rlchmond patent, No. 443,lî)9, for a combination, in a ré- 
versible boot or shoe last, of a last adapted to be mounted on a standard 
havlng vertical and inclined edges and a standard adapted to be used with 
such a last, construed, and held infringed by a device made in substan- 
tial accordauce with the Kupperle patent, No. 519,067. 

This was a suit in equity by Louis Sacks against George Brooks 
and others for alleged infringement of a patent for a boot and shoe 
last. 

William P. Preble, Jr., for complainant. 
Benjamin P. Kex, for défendants. 

CARPENTEK, District Judge. This is a bill in equity to en- 
join an alleged infringement of letters patent No. 443,199, issued 
December 23, 1890, to Louis Sacks and Henry Richmond, for boot 
or shoe last. The claim alleged to be infringed is as follows: 

"The combination, in a réversible boot or shoe last, of the standard, E. 
terminatlng in a fiât tenon, B', having one of its edges vertical and the other 
inclined, and a last. A, having a narrow, elongated soeket or mortise, with 
one of its edge walls vertical and the other inclined, correspondiug in stape 
with the inclination and vertical edges of the tenon on the standard, and 
adapted to engage the isame, as herein described and set forth." 

The respondents hâve used a device substantially such as is 
shown in the drawings of the letters patent No. 519,0(J7, issued 
May 1, 1894, to John 0. Kupperle, for a last. I do not find any évi- 
dence of the existence, prior to the invention of the patented device, 
of a last adapted to be mounted on a standard having vertical and 
inclined edges and of a standard adapted to be used with such a 
last. The respondents, however, point out that, by amendments 
made in the patent office in conséquence of the opinions of the ex- 
aminer, the claim was conflned in terms to a flat tenon and a narrow 
elongated soeket, and they argue that the complainant is thus con- 
fined to a structure spécifie in thèse respects. If the patent is to be 



9^6 



74 FEDERAI^ REPORTER. 



construed to cov«r only this spécifie form, tlien, doubtless, the re- 
spondents do not infringe. But I take it now to be the rule that 
limitations in tlie terms of the daim do not import anv limitation 
in the construction of the claim, in cases where such limitation is 
not imposed by the state of the art. Gonstruing this patent to be 
as broad as the state of the art will permit, it is plain that the 
Tapered inclined rib of respondents is quite the same, in both struc- 
ture and function, as the tenon with converging edges shown and 
claimed by the patent. 
There will be a decree for an injunction and for an aecount. 



CLARK THREAD CO. v. ARMIÏAGB. 
(Circuit Court of Appeals, Second Circuit. May 28, 1S96.) 

1. TRA.Dr,-MABK— Infringkmest— EqtriTABLB Relief— Complainant's Misrf.p- 

liESEKÏATIONS. 

The flrm of J. J. Clark & Co. began manufacturing thread m Scotland 
early in this century, and contlnued to do so under that name, and after- 
wards as Clark & Co., until 1880, when it became a Scotch corporation 
linder the latter name. The flrm established a selling agency in this 
country about 1826, and contlnued the same until 18GG. George A. Clark, 
a member of the Scotch flrm, was their selling agent hère from 1854 to 
1862, when two of his brothers became liis partners, under the flrm name 
of George A. Clark & Bros. This flrm contlnued to be selling agents until 
1866, when its members, together with the members of the Scotch flrm, 
Incorporated the Clark Thread Company, under the laws of New Jersey. 
To this Company the Scotch flrm sold ail their stock, good will, and trade- 
marks pertaining to their business lu this country, the flrm of George A. 
Clark & Bros, becomlng its selling agent. The coriioration built large fac- 
torles in this country, and has slnce done a large business hère. It uses 
on its labels and boxes, among other thlngs, the foUowing: "Manufactory 
established 1812. George A. Clark, Sole Agent." "It has been awarded 
prize medals at ail the great international exhibitions from 1855 to 1878." 
Held, that by thèse expressions the corporation was legitimately repre- 
senting its commercial origln and the beginnlng of its mercantile history; 
that in the words "George A. Clark, Sole Agent" (who died in 1873, and 
never was its sole agent), It was properly using the trade-mark assigued 
to it by the Scotch flrm to indicate that it was the successor of that flrm, 
whose representatlve in this country was George A. Clark; and that 
consequently there was no such fraud or misrepresentation as would pre- 
vent it from obtainlng équitable relief against a fraudulent infringement. 
67 Fed. 896, afflrmed. 

2. Same. 

During the four years preceding the commencement of the suit, the 
Clark Thread Company sent to its agents 31 dozen boxes, of a dozen 
spools each, bearlng on the box covers the words, "J. & J. Clark & Co., 
Paisley," belng part of one of the trade-marks purchased from the Scotch 
flrm. Défendant contendëd that this indicated that the thread was made 
in Paisley, and was a fraudulent misrepresentation. Helâ, that the 
amount of thèse sales was so insigniflcant as to be of no importance in 
determining the corporatlon's right to malntain the suit. 67 Fed. 896, 
afHrmed. 

3. Same — Inphingbmknt — Imitation of Labei,s. 

The Scotch flrm and their American agents, and the New Jersey cor- 
poration which succeeded them, had always eharacterlzed their thread as 
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"Clark's" thread, or "Clark's" cotton, in différent forms of expreission. 
Their spool cotton bore, on the ends of the spools, circular labels, havins 
on the upper half cirele, in heavy îiothic type, the word "Clark's," and 
on the lower half the words "Spool Cotton." Horizontally across the 
middle were the letters "0. N. T.," standing for "Our New Thread." The 
letters were in white on a dark background. Defendant's labels had the 
words "Clark's" and "Spool Cotton" in the same kinds of type and the 
same positions, and across the middle, also in white on a dark back- 
ground, were the letters "N-E-W." separated by hyphens. The évi- 
dence and exhibits, including the advertising literature sent ont by défend- 
ants, showed tliat the pnipose of the similarity was to deceive the public 
into the belief that the article was manufactured by the old and well- 
known manufacturer, and that "X-E-W" indicated a new kind of the 
old Clark's spool cotton. The maker of defendant's thread was incor- 
porated as the "William Clark Company." Helâ that, even if this cor- 
porate name were properly adopted, défendant should be enjoined from 
using the words "Clark's," or "Clark's Spool Cotton," or "Clark's Thread," 
and also the letters "N-E-W." 67 Fed. SiX!, modifled and affirmed. 

4. Same— RiGHT of Third Pakty to Tiîade-Mark. 

Held, further, that the fact that another corporation, which had become 
the success«rs in this country of another Scotch firm of Clarks, who 
were competitors of J. & J. Clark & Co., also had the right to use "Clark" 
in connection with thread which had always been distinguished from 
complainant's thread by différence in eolor of labels and the form of 
words, did not prevent complainant firm from enjoining defendant's 
fraudulent use of the words. 67 Fed. 896, affirmed. 

5. Same — Imitattve Corporate Name — Estoppeij. 

Two persons named William Clark, and known, respectively, as William 
Clark, No. 1, and William Clark, No. 2, were long engaged in the thread 
business, in connection with the Scotch flrm of J. & J. Clark. William 
Clark, No. 1, w^as one of the original promoters of the Clark Thread Com- 
pany, which in 1866 succeeded to the business of the Scotch firm in this 
country, with the right to use the trade-marks "Clark's Thread," "Clark's 
Spool Cotton," etc., and was its treasurer and managing director. Wil- 
liam Clark, No. 2, was the superintendent of its factory until 1891, when 
he resigned, and, with his sons, who had also been in the employ of the 
Clark Thread Company, organized the William Clark Thread Company. 
William Clark, No. 1, was consulted as to the choice of a name for the new 
coi"poration, and either assented to or did not objeet to the name chosen. 
Eelâ, that his action had enough of an officiai and binding character to 
estop his Company from objecting to the use by the new company of its 
corporate name in connection with the thread made by it. 67 Fed. 896, 
allirmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Rowland Cox and Charles B. Meyer, for complainant. 
Charles E. Mitchell and H. D. Donnelly, for défendant. 

SHIPMAN, Circuit Judge. The Clark Thread Company, a New 
Jersey corporation, brought its bill in equity, before the circuit 
court of the United States for the Southern district of New York, 
against Herbert G. Armitage, an alien, who was duly served with 
process, appeared, and defended upon the merits. The bill was 
brought for the purpose of enjoining the défendant against the im- 
proper use of the complainant's trade-marks, and against the un- 
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fairness of his compétition in trade. From the decree of the cir- 
cuit court against the défendant, eacli party has appealed. 

One of the défenses, which the défendant apparently regards as 
of value, relates to alleged historical misstatements by the com- 
plainant upon its labels, and it therefore becomes important to 
give the commercial genealogy of the complainant corporation 
somewhat in détail. Except for the considération of this défense, 
the history could hâve commenced with the organization of the 
corporation. 

The manufacture of cotton thread has long been prosecuted in 
Scotland by the members of a family by the name of Clark, and in the 
early part of this century was carried on at Paisley by two brothers, 
John and James Clark, sons of James Clark, who was the earliest 
Clark in the business, under the name of J. & J Clark, or J. & J. 
Clark & Co. This flrm, continuously composed of the sons and rel- 
atives of John and James Clark, and also known for some years 
prier to 1866 as Clark & Co., flnally became, in 1880, a Scotch cor- 
poration under that name, still manufactures thread in Paisley, and 
is largely a family conceim. About the year 1826, the flrm of J. & 
J. Clark & Ço. established an agency in New "York for the sale of 
its thread in the United States, which agency continued until 1866. 
George A. Clark, a member of J. & J. Clark & Co. was their sole 
selling agent in this country from 1854 to 1862, when his brothers, 
William and Alexander, became his partners under the name of 
George A. Clark & Bros. This firm continued to be selling agents 
of the Scotch manufacturers until 1866, as hereinafter stated, when 
J. & J. Clark & Co. sold ail their stock and the good will and trade- 
marks pertaining to their business in this country to the complain- 
ant, the Clark Thread Company. The principal incorporators of 
this company were the members of J. & J. Clark & Co. and George 
A. Clârk & Bros. This last-named flrm became the sole selling 
agent of the ne w corporation, and so continued until 1869, when, in 
conséquence of the death of Alexander Clark, the flrm name was 
changed to George A. Clark & Bro., who are still the complainànt's 
sole selling agents. In 1851 George A. Clark and his brother-in- 
law. Peter Kerr, who were also members of J. & J. Clai"k & Co. 
after the year 1854, began the manufacture of thread in Paisley 
under the name of Kerr & Clark. George A. Clark was also the 
sole agent for Kerr & Clark's thread in this country until 1865. 
At some time between 1857 and 1865 it was agreed between J. & 
J. Clark & Co. and Kerr & Clark that the former should take the 
entire English and colonial business, and that the latter should take 
the business in the United States. In 1865 the flrm permanently 
united or "amalgamated" with J. & J. Clark & Co,, and was so 
united when the sale of the business in this country. to the com- 
plainant took place. Other members of the Clark family, in like 
manner, from time to time, started in the same manufacture, as 
separate firms, but after a while became absorbed in the original 
J. & J. Clark or in the complainant. J. & R. Clark & Co. com- 
menced to manufacture in Scotland in 1859, and sold their thread 
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there and in the United States until 18C9, when tliey sold their 
niills, stoclv, and business to J. & J. Clark & Co. J. Clark & Co., of 
Paisley, were also in existence for a few years, were bought ont 
by the complainant, and ceased to exist. The flrm of John Clark, 
Jr., & Co. whose members were of the same Clark family, is an ex- 
ception to this rule of absorption. It was established at Glasgow 
in the early part of the présent century, soon began to sell its 
thread in the United States, and in 1882 sold ail its Scottish prop- 
erty and business to Clark & Co., but reserved the good will of its 
business in this country and transferred it to the Clark Mile End 
Spool Cotton Company, which built a factory in New Jersey, and 
still exists, largely engaged in the manufacture and sale of thread. 
The complainant and the Mile End Company are thus the only two 
manufacturing successors in this country of the original Scotch 
family of Clarks, who had acguired a very liigh and widely-known 
réputation as thread manufacturers. The complainant bas built 
large factories in and near Newark, does an immense business in 
this country, and has fully maintained the réputation and char- 
acter of its predecessors. At ârst, J. & J. Clark & Co. manufactured 
in the gray the thread, which was sent to this country and flnished 
by the complainant, but of late years the entire manufacture has 
been carried on by the complainant. William Clark, who is known 
in the case as William Clark, No. 1, was a grandson of the original 
James Clark, became a member of the flrm of George A. Clark & 
Bros, in 1862, was one of the original promoters of the complainant, 
in 1873 succeeded his brother George as its treasurer and managing 
director, is a member of Clark & Co., and upon the death of his 
brother Alexander became the sole résident partner in this country 
of George A. Clark & Bro., and is very well known in connection 
with the complainant's business. William Clark, No. 2, was born 
in 1819, entered the employment of J. & J. Clark in Paisley when 
he was 12 years old, continued with them for 5 years, was a man- 
ager of Kerr & Clark's factory from 1851 to 1864, when he came 
to this country, superintended in 1866 the construction of the com- 
plainant's factory, and continued in its employment as a superin- 
tendent until 1891, having a high réputation as a thread maker, 
and, during the latter part of his term of service, receiving a salary 
of 112,000 per annum. During a portion of this time he was a di- 
rector in the company. In the spring of 1891 he resigned, and with 
his two sons, who had also been in the complainant's employment, 
organized the William Clark Company, built a thread mill near 
Westerly, R. I., employed the défendant as its chief selling agent, 
who forthwith entered extensively, by circulars, advertisements, and 
the use of varied means, into active compétition with the complain- 
ant. A portion of thèse means was the use of words and a style of 
label, upon the spools of cotton which he sold, with which the pub- 
lic had long been familiar, as the language and style which charac- 
terized the complainant's goods. 

As a flrst défense, the défendant says that the complainant has 
itself been guilty of misrepresentation, in the labels upon its boxes 
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and otherwise, which ought to prevent it from receiving tlie help of 
a court of equity. It is said, and said tnily, that the top label upon 
the spool contains the words "George A. Clark, Sole Agent"; that 
the label upon the top of the boxes has the words "Manufactory 
established 1812, George A. Clark, Sole Agent"; that the label 
inside the boxes has the words "Established 1812, George A. Clark, 
Sole Agent," and "It has been awarded prize medals at ail the great 
international expositions from 1855 to 1878," — whereas, the factory 
of the complainant was not built until 1866, and George A. Clark, 
alone, was never its sole agent. It is urged that the complainant is 
representing that its factory was built in 1812, when there was 
hardly a manufacturing cori>oration in this country, certainly not 
one for the manufacture of thread, and hardly a structure which 
would now be dignifled with the name of manufactory. ïhe com- 
plainant was, in fact, representing its commercial origin, and the 
beginning of its mercantile history, and when it bore upon its label 
the words "George A. Clark, Sole Agent," who died in 1873 and 
never was its sole agent, it used, as it lawfully might, the trade-mark 
which was assigned to it by J. & J. Clark & Co. and which it still 
used to designate the fact that it was the successor in business of the 
old tirm, whose représentative in this country was George A. Clark. 
The principle which is applicable to this part of the subject, and 
some of the authorities by which it is supported, are stated in I.e 
Page Co. V. Kussia Cément Co., 2 C. C. A. 555, 51 Fed. 943, in which 
the court of appeals for the First circuit, speaking by Judge Put- 
nam, said: 

"It is also in accordance wlth the principles of law, and wlth Justice to 
tlie community, that any trade-marli, including a surname, may be sold witli 
the business or the establishment to which it is incident; because, while it 
may be that individual eiïorta give them thelr value at the outset, yet after- 
wards this is ordinarily made permanent, as a part of the entire organization, 
or as appurtenant to the locality in which tlie business is established, and 
thenceforward dépends less on the individual efEorts of the originator than 
on the combined resuit of ail which he created." 

Two other particulars are alleged to indicate fraud upon the part 
of the complainant. One is that the black aad gold labels upon 
spools of thread of the numbers above 100, which designate the 
thread of very small sizes, represent that the thread upon those 
spools is made of six cord, whereas, it is made of three cord. The 
other is that the complainant has sold thread upon black wooden 
spools, bearing the name of "J. & J. Clark & Co., Paisley" on the box 
cover, which, it is said, indicated that the thread was made in 
Paisley. One of the trade-marks which was assigned to the com- 
plainant in 1866 was "J. & J. Clark's Paisley Six Cord, 200 Yards. 
George A. Clark, Sole Agent, New York." The first charge is not 
true. The second, if originally of importance, was true, prior to 
the commencement of this suit, to such an insigniflcant extent as to 
be a matter of no conséquence in this case. "^Vhether any of such 
spools were in the stock of the complainant, or its agent, at the 
commencement of this suit, cannot be known with perfect accuracy. 
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For the four years prdor to September, 1894, the complainant sent 
to its agent only 31 dozen boxes of a dozen spools each, which bore 
this label: 

Turning, now, to the complainant's case, 
the thread made bj J. & J. Clark & On. 
and sold by George A. Clark, was popular- 
ly known as "Clark's thread," or "Clark'"s 
Spool Cotton," and the trade-marlis, de- 
vices, and labels, which they used and sold 
to the complainant, characterized their 
thread as "Clark's" thread or cotton, in 
différent forma of expression, but preserv- 
ing the word "Clark's." The exclusive 
title to the use of the word "Clark's," or 
"Clark's Spool Cotton," will be hereafter 
considered. 

The spools of the manufacturers of spool 
cotton bear circular labels upon the ends 
of the spools. The two labels which were 
adopted by the complainant when it com- 
menced business, and hâve ever since been 
used, and which hâve become identified in the minds of the public 
with their thread, are hère shown. 

A B 






Label A was one of those used by J. & J. Clark & Co., and which 
were sold in 1866. Label B was adopted by the complainant in 
1866. The letters "O. N. T." had not previously been u^ed on a la- 
bel. The words "Our New Thread" had been used, and are men- 
tioned in the assignment of 1866. They seem to hâve been nrst 
used by Kerr & Clark in 1858, and were applied to a six-cord thread, 
especially for sewing machines, but the letters "O. N. T." bave not 
been associated in the minds of the public with their early history. 

The spool labels which the défendant devised and caused to be 
used are as follows: 



F 



Gt 





942 74 FEDERAL REPORTER. 

A blacK and gold label is used by ail spool cotton manufacturers, 
and the usé of label F will not be hereafter considered, except in 
connection with the use of the corporate name of the William Clark 
Company. In regard to labels B and Gr, it appears in the language 
of the circuit judge, that "the name 'Clark's' appears on each, print- 
ed in the same heavy gothic tjTpe, and occupies identically the same 
position in the upper half of the circle." The same is true of the 
words "Spool Cotton" in the lower half. Horizontally across the 
middle of the complainant's label are the letters "O. N. T.," sep- 
arated by periods. They are white letters on a dark background. 
Horizontally across the middle of the defendant's label are the let- 
ters "N-E-W," separated by hyphens. They are white letters on 
a dark background. 

A similarity of labels is manifest, and, when it is known that label 
B had been used by a thread-mamifacturing corporation for about 
25 years before it was adopted by the new corporation; that the 
business of the old manufacturer had become immense; that the 
language of the label had become, by daily observation in a part of 
the households of this country, a familiar trade-name of the article 
which the complainant made; that the label represented to the 
minds of customers the thread which they preferred; and that the 
new corporation had not acquired a réputation and had been in ex- 
istence but a few months, — the bare inspection of the two labels 
would lead a court to suppose that the similarity had been adopted 
for a purpose which was not an bonest one. The record shows that 
the object of the similarity was to deceive the public into the be- 
lief that the article was the work of the old and well-known man- 
ufacturer, the excellence of whose product has been recognized by 
daily use, and thus to decoy the public into the purchase of the un- 
known product of a new maker. 

The défendant asserts that this conclusion takes no cognizance of 
the existence of the letters "O. N. T." upon the label, which he 
considers to be the complainant's distinctive désignation of its 
thread, and of the substitution of the letters "N-E-W." It is true 
that, as between the two Clark threads, the complainant's and the 
Mile End, the letters "O. N. T." differentiate the one f rom the other 
in the minds of the jobber and the retail merchant; but the or- 
dinary retail customer is most familiar with the tenu "Clark's Cot- 
ton," or "Clark's Spool Cotton." It is obrious that the new letters 
hâve the same relative situation upon the defendant's label that 
"O. N. T." had, and that they présent themselves to the eye of the 
purchaser in like dress and with the same surroundings. If any 
other letters had been selected, there would hâve been only a 
plausible variation from the old label ; but the use of the new let- 
ters had a larger purpose than that of a mère departure from the 
complainant's label. The exhibits in the case make it manifest 
that the défendant has been ingenious and persistent, by adver- 
tisements, circulars, cards, and devices of varions sorts, to repre- 
sent that the thread which he was selling was "Clark's New Spool 
Cotton"; that is to say, a new thread by the old manufacturer, 



CLARK THREAD CO. V. AHMITAGE. 943 

and for that purpose the letters "jST-E-W" hâve been constantly pre- 
sented. They were not arbitrarily selected, and were not selected 
merely to create a différence from the old label, but they had a 
meaning and an object, which are shown everywhere in the liter- 
ature which has been profusely issued by the défendant; the in- 
tent being to make the letters présent to the mind the idea of the 
Word "New," and that the advertised thread is a new kind of the 
old-fashioned "Clark's Spool Cotton." The use which is attempted 
to be made of thèse letters has an important bearing upon the ques- 
tion of unfairness of compétition. 

In reply, the défendant makes two points: 

1. Inasmuch as the new corporation was entitled to use the cor- 
porate name, the défendant had a right to advertise and sell îts 
thread as and for "Clark's Spool Cotton" and "Clark's Thread." 
Assuming that the corporate name was not improper, the fallacy 
of the défendant consists in the assertion that, when he called the 
goods "Clark's Spool Cotton," he was simply telling the truth. On 
the contrary, he was attempting to make the public believe that 
the goods belonged to another Clark, and there is évidence that the 
attempt was partially successful. 

2. That the complainant's right to use the words "Clark's Spool 
Cotton" is not exclusive, and that the words did not point solely to 
its product. It is true that John Clark, Jr., & Co. of Glasgow, an 
early competitor of J. & J. Clark & Co., began to sell their own 
thread in New York in 1820, and that the Mile End Company is 
their successor in this country, which uses and has a rignt to use 
upon its labels "John Clark, Jr., & Co.," and "Clark's Mile End 
Spool Cotton," and has a right to call its product "Clark's Thread." 
Its thread is distinctively recognized in the trade by the words 
"Mile End" and by its black spools, but its history shows that it 
has a rightful claim to the use of the word "Clark." It does not 
follow, however, because the complainant is not exclusively enti- 
tled to use the words "Clark's Spool Cotton," that therefore it can- 
not Mghtfully enjoin a person who is fraudulently making use of 
its label. Tlie litigation in regard to the Eogers trade-mark, which 
has been abundant in the courts of Connecticut, and which has also 
appeared in the courts of Massachusetts and New York, showed 
that three distinct corporations were entitled to use the name 
"Rogers" upon their goods, but it was never supposed by a court 
that either injured owner had not a right to suppress the use of the 
trade-name by a fraudulent competitor, or that it was an adéquate 
défense that there were other owners whose use was not fraudu- 
lent. 

It follows that the appeal of the défendant, whose défense has 
been assumed and maintained by the William Clark Company, can- 
not be sustained. 

The circuit court found that the acts of the défendant were a 
fraudulent invasion of the good will of the complainant, and an 
unfair and inéquitable compétition, and enjoined the défendant 
against the use by labels, circulars, publication, or by word of mouth, 
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of the désignation "Clark's" as the name or part of the name of 
the thread manufactured hj the William Clark Company, and from 
selling thread manufactured by said company under the name of 
"Clark's" or "Clark's Spool Cotton" or «Clark's Thread," but did not 
restrain the use of the letters "N-E-W," or the use of the corporate 
nante of the William Clark Company, on labels or otherwise, pro- 
vided that the word "Clark" was not printed so as to be a practical 
violation of the rest of the injunction. In each of thèse omissions, 
the complainant insists that the court erred. 

The flrst question is in regard to the use of the corporate name. 
The corporators flrst selected as its name the William Clark Thread 
Company, and upon the objection of William Clark, No. 1, and at 
his suggestion of the new name, the name was altered to the Wil- 
liam Clark Company. He does not recollect giving an assent to 
the new name, but remembers that there was an interview and an 
objection to the name originally selected. If there had been no 
assent, the sélection of the name, the William Clark Company, would 
hâve been both unnecessary and improper. The new company was 
to be a thread company, and was started as a competitor of the 
Clark Thread Company, of which William Clark, No. 1, had been 
the treasurer and managing director, and the représentative man, 
in this country, since 1873. The name was adopted, not merely 
to obtain the beneflt of the réputation of William Clark, No. 2, but 
to gain the enlarged réputation which had belonged to Clark's 
thread for a great many years. R. W. Rogers Co. v. William Rog- 
rrs Manufg Co., 17 C. C. A. 576, 70 Fed. 1017; Holmes, Booth & Hay- 
dens V. Holmes, Booth & Atwood Manufg Co., 37 Conn. 278. It is 
not probable that William Clark, the treasurer, understood the capa- 
bilities of the name William Clark Company, and the uses which 
could be made of it. But he did assent — or, at least, not object — 
to it, when its adoption was under discussion in a formai inter- 
view with him as the représentative of the complainant, and his ac- 
tion had enough of an officiai and binding character to prevent his 
company from successfully objecting to the mère use of the cor- 
porate name. For the reasons that hâve been heretofore given, the 
use by the défendant of the letters "N-E-W" upon label C, and other 
labels, pictures, cards, circulars, and advertisements of a similar 
character, should hâve been enjoined. 

The decree of the circuit court in favor of the complainant, so 
far as the decree was rendered, is sustained, but the cause is re- 
manded to that court with instructions to enter a decree, with costs 
of this court, which shall also enjoin against the use of the letters 
"N-E-W," in accordance with this opinion. 
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ÛAVENPORÏ et al. v. MOORE et al. 

(Circuit Court, g: D. lowa, C. D. July 15, 1806.) 

Circuit Court— JuEisDiCTioN—AKNnrjjNG Judgment of Btate Court. 

Tlie circuit court of tlie United States, where the requisite diverse cit- 
izensliip exists, and tlie amount involved is over $2.000, has jurisdiction 
to entertain a suit and enter a decree wliich, as between the parties, 
shall set aside, annul, and vacate a judgment of a state court, and the 
proceedings taken and rights acqulred thereunder, upon the ground that 
such judgment was procured by fraud. althongh, by the statutes of the 
State, exclusive jurisdiction to entertain such a suit is vested in a par- 
ticular court of the state. 

On Exceptions to Answers. 

In 1892, défendants Moore and Croolîs began, in the District court of Boone 
county, lowa, an action at law against plaintiffs herein, for indelitedness 
alleged to exist for commissions on sale of real estate belonging to above- 
named plaintifCs. A wrlt of attachment issued therein against pr^^iierty of 
thèse plaintifCs, who were therein alleged to be nonresidents of the state, 
and was levied on an SO-acre tract belonging to thèse plaintiffs in said Boone 
county. Such proceedings were had as that judgment was in said action 
rendered for $312 and costs, and the land levied upon was ordered sold on 
spécial ex:ecutîon. When two years had elapsed from rendition of snid 
judgment. said défendants Moore and Crooks had exécution issued and lands 
sold by sheriff thereunder. Défendant Mather bid in said lands for amount 
of judgment, interest, and costs. He assigned his sheriff's certiflcate to 
défendant Marshall, who, at expiration of year of rédemption, took a sheriff's 
deed for said land, and deeded an undivided half interest therein to défendant 
Crow. Notice of pendency of said action was published, according to statu- 
tory provisions, in a newspaper in Boone county. The bill herein allèges 
that défendants Moore and Crooks had no dealings wîiatever with plaintiffs, 
■who were résidents of the state of New York; that no commissions were 
due; and that no indebtedness existed. One Foley, residing in Illinois, was 
the agent of plaintiffs, and had charge of their Boone county lands. Cor- 
respondence, exhibited with pétition, shows that the claim for commissions 
was made by défendants Moore and Crooks to said Foley, who denied any 
right of said défendants to same. Without particularizing the numerous 
allégations of the lengthy bill filed herein, it may be said that such bill con- 
tains, in détail, charges that said judgment was procured by défendants by 
fraud, and upon false testimony; that no Indebtedness whatever existed 
from thèse plaintiffs to said défendants; that said défendants purposely con- 
cealed from said Foley and the.se plaintiffs, whose address they well knew, 
and knew them to be men of large means, ail notice, information, and 
knowledge of the commencement and pendency of said action, and of the 
rendition of judgment therein; that neither thèse plaintiffs nor their agent, 
Foley, had any notice, infoiination, or knowledge of said Boone county ac- 
tion, said judgment, said sale of said land, or of said certifieate or deeds 
relating thereto. until said Foley, after said deed to said Crow, attempted 
to pay the taxes on said lands, as he had for years been doing, when he found 
said Crow had paid said taxes, and, on examination as to wliy said Crow had 
paid the same, Foley leamed for the first time of said action, judgment, sale. 
etc., and thereupon forthwlth notifled plaintiffs, who immediately brought 
this suit; that the delay of two years in issuing exécution on said judgment 
was purposely and fraudulently had by said défendants, for the purpose of 
having tl ^ two years allowed by lowa statutes to défendants served by puii- 
lication only to corne into the action and set aside judgment so taken on de- 
fault, and to défend the action,— of having said two years wholly expire be- 
fore thèse plaintiffs should become aware of the existence of said judgment, 
and thus prevt nt their opéning up suit, and for a like purpose no notice or 
information was given either thèse plaintiffs. whose agents défendants al- 
leged they had been, or their agent, Foley, of the sale of the land, the issuance 
of sheriff's certiiicate, or the like; that said défendants knew that, if thèse 

v.74K.no.lO— 60 
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plalntlffs or sald Foley had known of the same, proper steps would hftre been 
taken to save said land, which, It Is alleged, at tlme It was sold for said judg- 
ment, was valuable land, of over $3,000 in value; that défendants Mather, 
Marshall, and' Crow, at the time of said bid, the Issuance of said cf;rtiflcate, 
and the exécution of said deeds, were coUuding with said défendants Moore 
and Orooks; and that said Moore and Crooks are now, and dijring said eertifl- 
cate and deed proceedings were, Interested wlth said other défendants in 
purchase of said land, etc., as part owners thereof, etc. The prayer is that 
tlie levy of writ of attachment, the judgment, levy »f spécial exécution, 
sherifC's certificate of sale and deed, and deed to Crow, be held and decreed 
to be f raudulent, null, and void, and canceled of record, and title to said land 
quieted in thèse plaintifCs, or, as alternative relief, that said judgment be set 
aside, a trial had on the merits, and then relief as before prayed, and that, 
if plaintift's are found not entitled to the land, or same cannot be restored to 
them, they hâve judgment against défendants Moore and Crooks for the 
value of said lands, to wit, $3,000. . The défendants Moore and Crooks and 
défendants Mather, Marshall, and Crow flled separate answers. Admittxng 
that proceedings were had, as charged. In said Boone district court, and that 
défendants Marshall and Çrow hold the tltle to said land, they deny ail 
charges of fraud, f raudulent concealment, etc. The portion of said answers 
to which plaintifCs hâve filed exceptions relates to and challenges the juris- 
diction of this court, and dénies that this court bas the right to annul, set 
aside, or interfère with said Boone county judgment, or to grânt relief asked 
hereih, if any can be granted plaintifCs. PlaintifCs' exceptions relaté to that 
portion of the answera which attaek thé jurisdlction of this court. 

Gatch, Connor & Weaver, for exceptions. 
Crooks & Snell and Jordan & Brackett, opposed. 

WOOLSON, District Judge (after stating the facts as above). For 
the purpose of the présent considération, the portions of said an- 
swers to which exceptions are taken may be considered togetlier. If 
the position therein taken is correct, this court, at the threshold of 
this suit, shonld décline to take any action herein, and dismiss the 
bill. This court takes judicial notice of the statutes of this state and 
of the construction thereof by the suprême court of the state. 
Owings V. Hull, 9 Pet. 607, 625; Bank v. Francklyn, 120 U. S. 747, 
751, 7 Sup. et. 757; Gormley v. Bunyan, 138 U. S. 623, 635, 11 Sup. Ct. 
453. It would seem, therefore, that, instead of reciting haec verba 
in the several answers the state statutes quoted therein, the préfér- 
able practice would be to file a demurrer to bill, relating to the lack 
of jurisdiction in thé court in the points stated (Shiras, Eq. Prac. 
pp. 25, 26, §§ 36-38), since no matter, not apparent on the face of the 
bill, is stated, except the statutes of the state, of which the court 
takes notice without the same being set ont. However, as the pointa 
which might hâve been raised by demurrer to bil! are presented by 
the présent method, I proceed to their considération. 

The answers herein, to portions of which exceptions are taken, 
substantially concède that the district court of Boone county, lowa, 
could hâve taken jurisdiction of the bill in equity in this action pre- 
sented. Under the décision of Clark v. EUsworth, 84 lowa, 525, 
51 N. W. 31, there can scarcely exist any doubt as to such jurisdic- 
tion. The case therein presented is, to a degree exceptionally un- 
usual, "on ail fours" with case at bar. For illustrations of other 
cases somewhat analogous, as to holding by the suprême court of 
lowa with référence to jurisdiction of equity to cancel, etc., judg- 
ment prorared by fraud, see Dady v. Brown, 76 lowà ,523^ ^41 JS. W. 
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209, and Searle v. Fairbanks, Morse & Co., 80 lowa, 307, 4o N. W. 571. 
And in Payne v. Hook, 7 Wall. 425, 430, the suprême court of tbe 
United States déclare: 

"The absence of a complète and adéquate remedy at law is the only test 
of equity jurisdlction, and the application of this principle to a particular 
case must dépend on the character of tlie case as disclosed in the pleadings." 

Said Chief Justice Marshall, in Insurance Co. v. Hodgson, 7 
Cranch, 332: 

"Without attempting to draw any précise line to which courts of equity 
will advance, and which they cannot pass, in restraining parties from avail- 
ing themselves of judgments obtained at Isnv, it may be safely said that any 
fact which clearly proves it to be agaiust conscience to exécute a judgment. 
and of which the injured party might hâve availed himself at law, but was 
prevented by fraud or accident, unmixed with any fraud or négligence in 
himself or agents, will justify an application to a court of chancery." 

Manifestly, from the bill in case at bar, since the time bas elapsed 
when application at law could be made to disturb the judgment com- 
plained of, relief against the judgment could only be in equity. The 
answers herein, in the portions to which exceptions hâve been flled, 
assert that (1) under the lowa statutes and the settled judicial inter- 
prétation and established practice in the courts of lowa, the district 
court of Boone county, lowa, in which the judgment was rendered, 
has exclusive jurisdiction of an action to déclare fraudaient, annul, 
and set aside the judgment assailed in the bill herein; and (2) that 
this court has no jurisdiction to hear, détermine, or decree as to the 
validity of said judgment, or to set aside, annul, or vacate the same, 
the sale made thereunder, or the sheriff's certiflcate, or deed exe- 
cuted under said sale, or grant the relief herein prayed. 

It may be conceded, at least for the purposes of this suit, that the 
first point above stated, if restricted to the state courts, is correct, 
viz. that, of the state courts in lowa, the Boone district court has, 
under the statutes and settled judicial practice in lowa, sole and 
exclusive jurisdiction to entertain a bill which seeks a decree de- 
claring fraudulent, and annulling, vacating, and setting aside, be- 
cause of fraud in its procurement, a judgment rendered in that court. 
And if the plaintiiïs were seeking in the r.tate courts of lowa the 
relief they ask in their bill in this case, they would be compelled to 
eeek such relief in the district court of said lîoone county. But does 
it thereby follow that the circuit court of the United States, for the 
district within which Boone county is located, is without jurisdiction 
to entertain a suit and enter a decree which, as between the parties 
to its said suit, shall not be equally effective, and afEord substantially 
the same relief to the parties before it? This question is contained 
in the second point above named. 

Two classes of action are distinguished in the décisions rendered 
by the suprême court of the United States. The distinction between 
them is pointed ont in Barrow v. Hunton, 99 U. S. 80, 82. Hunton 
had recovered in a Louisiana state court a judgment against one 
Goodrich, Barrow's intestate. Goodrich brought in said court an 
action, under the statutes of the state, to annul said judgment. 
This latter action was removed to the circuit court of the United 
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States for tliat district, and on final hearing the bill was dismissed. 
On appeal to tlie suprême court of the United States the point was 
urged that tlie reraoval from the state court wa; illégal, and that the 
fédéral court had no jurisdiction of the action. Justice Bradley, 
in delivering the unanimous décision of the court, says: 

"Tlie question presented with regard to the jurisdiction of tlie circuit 
court is whetlier tlie proceeding to procure nullity o£ tlie former judgiiient 
in sucli a case as the présent is or is not in its nature a separate suit, or 
■whether it is a supplementary proceeding, so connected with the original 
suit as to form an Incident to it, and substantially a continuation of it. If 
the proceeding is merely tantamount to the common-law practice of moving 
to set aside a judgment for irregularity, or to a writ of error, or to a bill of 
review or an appeal, it would belong to the latter category, and the United 
States court could not properly entertain jurisdiction of the case. Otherwise, 
the circuit courts of the United States would become invested with power to 
coutrol the proceedings In the state courts, or would hâve appellate jurisdic- 
tion over them in ail cases where the parties are citizens of différent states. 
Such a resuit would be totally inadmissible. On the otlier hand, if the proceed- 
ings are tantamount to a bill in equity to set aside a decree for fraud in the 
obtaining thereof , then they constitute an original and independent proceeding, 
and according to the doctrines laid down in Gaines v. Fuentes, 92 U. S. 10. 
the case mip-htbe withln the cognizance of the United States courts. * * * 
In the one ciass there would be a mère revision of errors and Irregularities, 
or of the legality and correctness of the judgments and decrees of the state 
courts; and in the otlier class, the investigation of a new case, arising from 
new faets, although having relation to the validity of an actual judgment or 
decree, or of the plamtiff's right to claim any beneflt by reason thereof." 

The case at bar falls within the latter named class of cases, — "a 
bill in equity to set aside a [judgment] for fraud in the obtaining 
thereof." It is not, therefore, open to the objections above urged 
against the flrst class, as being in its nature merely to correct errors 
or irregularities, etc.; but it "constitutes an original and independent 
proceeding." In this respect, therefore, it is within the class of 
cases of which the United States courts may take jurisdiction. Is 
the attack hère made, the relief herein sought, open to the claim of 
défendants that plaintiffs seek to set aside and vacate the judgment 
assailed, which was rendered in the Boone district court? In 
Arrowsmith v. Gleason, 129 U. S. 86, 9 Sup. Ct. 237, certain lands in 
Ohio, inherited by plaintiff, were sold by his guardian, under orders 
therefor regularly obtained by the guardian from the proper probate 
court, and the sales were held in due form and regularly conflrmed 
by such court. The bill attacked the order of sale as invalid, prayed 
the guardian's deeds thereunder be declared void, and demanded an 
accounting at the hand of the guardian of rents and profits. The 
gist of the grounds for such relief is alleged to be the fraud of the 
guardian. This suit was brouglit in the United States circuit court, 
which sustained demurrer to the bill and dismissed the suit. In the 
brief of counsel for appellee (page 92, 129 U. S.), counsel, while not 
denying "the right of courts of gênerai jurisdiction to set aside their 
own ''udgments and decrees, on bills of review, for errors apparent 
on the re( ird, or original bills in the nature of bills of review, for 

fraud in obtaining the judgments or decrees, where •^ h bills are 

part of the recognized practice of courts," specifically i,- jsented and 
urged that "the circuit court of the United States has no power to 
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grant the spécifie prayer of the bill, and set aside and vaeate thf! 
orders of the probate court of Défiance connty, and déclare the same 
void and of no effect." With référence to this point the suprême 
court say (page 98, 129 U. S., and page 240, 9 Sup. Ct.): 

"But it Is insisted that the circuit court of the United States, sitting in 
Ohio, is -without jurisdiction to malie such a decree as is speciflcally prayed 
for, namely, a decree setting aside and vaeating the orders of the probate 
court of Défiance county. If by this is meant only that tlie circuit court 
cannot by its orders act directly upon tlie prol>ate court, or that the circuit 
court cannot compel or require tlie probate court to set aside or vacate its 
own orders, the position of the défendant could not be disputed. BiU it does 
not foUow that the right of the iiurchaser in liis lifetime, or of his lieirs since 
his death, to liold thèse lands, as against the plaintiff, cannot be questioned 
in a court of gênerai équitable jurisdiction upon the grouud of fraud. If 
the case made by the bill is clearly established by pi'oof, it uiay be assumed 
that some state court, of superior jurisdiction and equity powers, and having 
before it ail the parties interested, might afford the plaintiff relief of a sub- 
stantiai character. But whetlier that be so or not, it is difflcult to perceive 
why the circuit court is not bound to give relief aceording to the recognized 
rnles of equity, as administered in the courts of the United States, the plain- 
tiff being a citizen of Nevada, the défendants citizens of Ohio, and the value 
of the matter in dispute, exclusive of interest and costs, being in excess of 
the amount required for the original jurisdiction of such courts." 

And again (page 99, 129 U . S., and page 241, 9 Sup. Ot.) : 
"While there are gênerai expressions in sorue cases apparently asserting a 
contrary doctrine, the late décisions of this court show that the proper circuit 
court of the United States may, witliout controlling or annulling the proceed- 
ings of State courts, give such relief, in a case lilie the one before us, as is 
consistent with the principles of equity." 

Gaines v. Fuentes, 92 U. S. 10, was an action brought in the state 
court in Louisiana, under the statutes of that state, to annul a will 
which had been regularly probated. The action was brought in 
the court which had entered the decree establishing the will and 
admitting it to probate. In that action an application was made, in 
form as required by the United States statutes, to remove the action 
to the fédéral court for that district. This application the state 
court denied, holding, among other reasons for its action, that the 
United States court could not take jurisdiction of the subject-matter 
of the controversy. On final hearing, decree was entered annulling 
the will and revoking the probate. The suprême court of the state 
afiîrmed the action of the court below. The case was then taken 
on writ of error f rom the state suprême court to the suprême court of 
the United States. As stated in brief of counsel (page 13) the points 
presented are two: (1) That the state court had exclusive jurisdic- 
tion of the subject-matter of the controversy; and (2) the United 
States court could not take jurisdiction of the action. On thèse 
two points it was contended that the action of the state court in 
denj'ing the application to remove the case to the United States 
court was correct. The United States suprême court dec'ded thèse 
points were not well taken, reversed the judgment of the suprême 
court of Louisiana, and directed that court to reverse the judgment 
of the lower state court and order the cause transferred to the 
United States circuit court in accordance with the application there- 
tofore filed therein. In the opinion (page 18) we flnd the following 
statement: 
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"The constitution Imposes no limitation upon the elass of cases Involvlng 
controversles between citizens of différent states, to wliich the judlcial power 
of the United States may be extended; and congress may, therefore, law- 
fully provide for bringing, at the option of elther party, ail such controversles 
within the fédéral judiciary." 

Marshall v. Holmes, 141 U. S. 589, 594, 12 Sup. Ot. 62, was a case 
where plaintifi: had commenced, in the proper state court in Louisi- 
ana, an action to set aside, annul, and avoid 23 judgments which de- 
fendant had obtained against her in said state court. During the 
proceedings leading up to trial, an application, under the removal 
statutes then in force, was made for removal of the suit to the 
United States circuit court of that district. The application was 
denied, the case heard in the state court, and appeal therefrom 
taken to appellate state court. On writ of error taken from dé- 
cision rendered in this appeal to the suprême court of the United 
States, the point is squarely made by counsel, as ground for afftrm- 
ance of action of state appellate court (page 594, 141 U. S.): 

"Second. The removal should not hâve been allowed, because the complaint 
practically seeks to hâve the fédéral court review the judgment of the state 
court in causes which were exclusively within the jurisdiction of the state 
court, and which that court has flnally declded." 

Upon this subject the suprême court say (page 596, 141 U. S., and 
page 64, 12 Sup. Ct.): 

"But it Is contended that it was not compétent for the circuit court of the 
United States, by any form of decree, to deprive Mayer [the judgment cred- 
itor] of the benefits of the judgments at law, and that Mrs. Marshall could 
obtain the relief asked for only in the court in which the judgments at law 
were rendered. Is it true that a circuit court of the United States, in the ex- 
ercise of equity powers, and where diverse citizenship gives jurisdiction over 
the parties, may not in any case deprive a party of the benefit of a judgment 
fraudulently obtained by him in a state court, the circumstances being such 
as would authorize relief by the fédéral court, if the judgment had been 
rendered by it, and not by the state court?" 

After a review of previous décisions of the suprême court, that 
court say (page 599, 141 U. S., and page 65, 12 Sup. Ct.) : 

"Thèse authorities would seem to place beyond question the jurisdiction 
of the circuit court to take cognizance of the présent suit, which is none 
the less an original, independent suit because it relates to judgments obtained 
in the court of another jurisdiction. While It cannot require the state court 
to set aside or vacate the judgments in question, It may, as between the par- 
ties before it, if the facts justify such relief, adjudge that Mayer [the judg- 
ment créditer] shall not enjoy the inéquitable advantages obtained by his 
judgments. A decree to that efCect would operate directly upon him. It 
would simply take from him the benefits obtained by fraud." 

The court concludes the opinion as f ollows : 

"Thèse princlples control the présent case, which, although Involving rights 
arising under judlcial proceedings in another jurisdiction, is an original, in- 
dependent suit for équitable relief between the parties; such relief being 
grounded on a new state of facts, disclosing not only imposition upon a court 
of justice in procuring from it authority to sell an infant's land when there 
was no necessity therefor, but actual fraud in the exercise, from time to 
time, of the authority so obtained. As the case Is within the equity juris- 
diction of the circuit court, as deflned by the constitution and laws of the 
United States, that court may by Its decree lay hold of the parties, and 
compel them to do what, according to the princlples of equity, they oughc 
to do, thereby securing and establlshing the rights of which plalntlff is al- 
légea to hâve been deprived by fraud and collusion." 
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Ànd the suprême court reversed tlie decree of tHe appellate state 
court, and remanded it, with directions to order tlie judgment of the 
lower State court rerersed, thus directing the removal of the cause on 
application theretofore made to the United States circuit court for 
trial. 

As to what eflect, if any, upon the jurisdiction which this court 
might otherwise take on bill herein, is had by the statement, as- 
suming it correct, presented in the portion of answers to whicla ex- 
ceptions are taken, — that by statutory législation, judicial inter- 
prétation, and settled practice of the courts of lowa, a bill assail- 
ing the Boone county judgments can only be brought in the 
courts of that county, — we may answer: (1) This court contains 
Boone county within its territorial jurisdiction, as established by 
congressional enactment. In this respect it does not occupy, as to 
Boone county, the position which a state court not having Boone 
county within its territorial jurisdiction would occupy. (2) But, 
even though the Boone county judgment in question had been ren- 
dered in a court which by state statute had exclusive jurisdiction of 
the subject-matter of the action which terminated in said judg- 
ments, the circuit court of the United States for the district would 
hâve jurisdiction of a proper bill which, because of fraud in the 
procurement of same, seeks to annul said judgment and to avoid 
the effect thereof, as against the successful parties to such judgment 
and others who, with knowledge of and participancy in such fraud, 
are beneflciaries thereunder. 

The case of Johnson v. Waters, 111 U. S. 640, 4 Snp. Ct. G19, was a 
creditors' bill brought in the circuit court of the United States for 
Louisiana, against testamentary executors and heirs. "The main ob- 
ject of the bill is to set aside as fraudulent and void certain sales of 
the testator's lands made by the testamentary executor to défend- 
ants, and tohave the said lands resold in due course of administration 
for the purpose of paying debts due plaintifl and other creditors, and 
for an account of assets and debts, an injunction, and a receiver." 
The estate had been administered upon in the probate court, which 
had exclusive jurisdiction of the subject-matter. The executor had 
made his final report and been discharged. Ail the proceedings 
appear to hâve been on their face regular, and in due conformity to 
law. The gist of the complaint w^as that the proceedings were the 
resuit of fraud and collusion between the executor and heirs, for 
the purpose of permitting the estate to be wholly exhausted in fa- 
vor of the heirs, and thereby to prevent any portion of it from going 
to outside creditors. The suprême court, finding this fraud, etc., 
proven, while affîrming the gênerai effect of the decree below, so 
modify it as to déclare null and void, as against the plaintiff and 
other creditors of the estate of the testator, the sales of real estate 
theretofore made by the testamentary executor, and which had 
been reported to and approved by said probate court, and deeds 
theretofore dnly executed to purchasers thereat, which had also 
been approved by said probate court, and to refer to a master to 
talîe and state an account of the assets belonging to the said tes- 
tator's estate, and to ascertain and schedule the debts that shall ha 
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proven, to resell said real estate so far as necessary, and to pay tie 
debts remaining unpaid after application of personal property of 
estate, etc. In the opinion the suprême court say (page G67, 111 
U. S., and page 633, 4 Sup. Ct.): 

"The next question is whether tlie complainant Is in a situation to con- 
test the valldity of the sale by the présent suit. It Is contended that he is 
ooncluded by the proceedings in the probate court of Carroll parish, whlch 
is alleged to hâve had exclusive jurisdiction of the subject-matter, and its 
décision is alleged to be conclusive against ail the world, but especially 
against the complainant, who was a party to the proceedings. The admin- 
istration of Gen. Morgan's succession undoubtedly belonged to the probate 
court of the parish of Carroll, and in a gênerai sensé it is true that the dé- 
cisions of that court in the matter of the succession are conclusive and 
binding, especially upon those who are parties. But this is not universally 
true. The most solemn transactions and judgments may, at the instance 
of the parties, be set aside or rendered inoperative for fraud. It is gen- 
erally parties that are the victims of fraud. The court of chancery is always 
open to hear complaints against it, wliether committed in pais or in or by 
means of judicial proceedings. In such cases the court does not act as a 
court of review, nor does it inquire into any Irregularities or errors of pro- 
ceeding In another court, but it will scrutinize the conduct of the parties, 
and if it finds that they hâve been guilty of fraud in obtaining a judgment 
or decree, It wUl deprive them of the benefit of it, and of any inéquitable 
advantage they hâve derived under it." 

Gaines v. Fuentes, supra, was the annulling of a wUl, and revok- 
ing the decree establishing its probate. Arrowsmith v. Gleason, 
supra, was to set aside sales made by guardian of minor, and deeds 
thereunder, of real estate in Ohio, which had been accompanied 
with ail apparent regularity and due form of law, under the di- 
l'ection and approval of the proper probate court. But, aside from 
the fact that thèse cases were brought to review, annul, etc., pro- 
ceedings in courts to which the state statutes had given exclusive 
jurisdiction of the subject-matter, and as to which the fédéral court 
took approved jurisdiction, we find in différent décisions of the su- 
prême court of the United States conclusive announcement that a 
state cannot by législation deprive the circuit courts of the United 
States of the jurisdiction in equity to review the proceedings of 
state courts, where the facts otherwise justify a court of equity in 
taking jurisdiction. Thus, in Payne v. Hook, 7 Wall. 425, 430: 

"We hâve repeatedly held that the .lurisdiction of the courtiî of the United 
States over controversies between citizens of différent states cannot be im- 
paired by the laws of the states which prescribe the modes of redress in 
their courts, or which regulat-e the distribution of their judicial power. If 
légal remédies are sometimes modifled to suit the changes in the laws of 
the states, it is not so with équitable. The equity .lurisdiction conferred on 
the fédéral courts is the same as that the high couit of chancery in England 
possesses, is subject to neither limitation nor restraint by state législation, 
and is uniform throughout the différent states of the Union." 

This statement is quoted approvingly in Arrowsmith v. Gleason, 
supra. 

In Marshall v. Holmes, the court (page 598, 141 U. S., and page 
G5, 12 Sup. Ot.) approvingly quote from Barrow v. Hunton, 99 U. 
S. 80, 85, thefollowing: 

"If the state législatures could, by Investing certain courts with exclusive 
lurisdiction over certain subjects, deprive the fédéral courts of ail juris- 
diction, they might seriously interfère with the right of the citizen to resort 
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to those courts. The eharacter of the cases thomselves is always open to 
examination for the purpose of determinlng whether, ratione materifu, the 
courts of the United States are incompétent to talœ jurisdiction thereof. 
State rules on the subject cannot deprive them of it." 

Nor can that portion of the answers herein avail défendants which 
asserts the regiilarity of the proceeding in the Boone county dis- 
trict court, and that the judgnient therein, and ail sales, etc., there- 
under, were in due form of law. If this judgment was proeured 
under the circumstances narrated in plaintifls' bill, no reason ap- 
pears why the remarks of Chief Justice Marshall, supra, should not 
apply. In Graffam v. Burgess, 117 U. S. 180, 18C, 6 Sup. Ot. 686, 
it is said: 

"It is insisted that the proceedings were ail conducted accordins to law. 
Very likely. Some of the most atrocious frauds are committed in that way. 
Indeed, tlie greater the fraud intended, the more particular tlie parties to 
it often are to proceed according to the strictest forms of law." 

The further point is presented, in that part of the answers to 
which exceptions hâve been taken, that even though this court, in 
the exercise of its equity powers, should find the proper basis, 
under averments of the bill, for annulment, as to parties thereto, 
of the Boone county judgment, and said sale of real estate sold 
thereunder, and the cancellation of the several deeds which are 
described in the bill, yet, under the statutes of lowa, there would 
remain the trial of the action brought in the Boone district court 
by défendants Moore and Orooks. It must be conceded that if this 
court shall lind basis therefor, and shall, in effect, cancel said deeds, 
annul said sale, and avoid the effect of said judgment, the effective 
status of said Boone county action would be its standing on péti- 
tion of Moore and Crooks, with the writ of attachment therein 
levied on the lands in question. Under the déniais of plaintifïs 
herein, the issues of that action might then stand for trial and 
détermination. I do not deem it essential, if, indeed, proper, at 
this point, the only matter under considération being the exceptions 
to answers herein, to attempt to outline what I deem the proper 
method of piocedure thereafter, if plaintiffs shall be entitled, un- 
der the proof that may be introduced herein, to relief as above. 
But we may assume, from the décision in Johnson v. Waters, supra, 
that the court will not be powerless to afford full justice between 
the parties to the lîoone county action, ail of whom are parties to 
this suit. It may be safely assumed that the equity powers of this 
court do not stop short of ability to decree that which justice and 
equity may demand in the premises. 

And in this connection référence mav appropriately be made to 
Cowley V. Kailroad Co., 159 IJ. S. 569, 16 Sup. Ct. 127. That case 
was brought in the courts of the territory of Washington, under 
statutes closely similar to the statutes of lowa, which are set out 
in défendants' answers, concerning vacation of judgments, obtained 
througli fraud of successful party, etc. On the admission of Wash- 
ington as a state this case was transferred to the United States 
circuit court for that district, and treated as a proceeding in equity. 
That court dismissed the suit, holding that plaintiffs had at law an 
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adéquate remedy, and that "it was not according to eqnity practice 
to decree that a judgment be vacated and annulled, or to act di- 
rectly upon the case, in which an unjust and void judgment had 
been rendered, and that plaintiff should hâve applied by pétition or 
motion in the original case." The court, in reversing the order of 
dismissal, say (page 579, 159 U. S., and page 129, 16 Sup. Ct.): 

"The difliculty in the case seems to hâve arisen from the fact that, after 
the removal of the case to the circuit court of the United States, it was 
treated as a suit in equity, subject to ail the limitations attaching to the 
équitable jurisdiction of the fédéral courts, instead of a spécial proceeding 
to obtain the benefit of the statute." 

And, on page 582, 159 U. S., and page 130, 16 Sup. Ct: 

"But while, after the removal of the case to the circuit court of the United 
States, it might properly be docketed and tried as an equity suit, it still 
remained, so far as the rights of the plaintiff were concerned, a spécial pro- 
ceeding under the territoria.J statute; and the powers of the court in dealing 
with it were gauged, not merely by Its gênerai equity jurisdiction, but by 
the spécial authority vested in its own courts by the statutes of the territory. 
Had the case never been removed to the circuit court, it would hâve pro- 
ceeded in the state court as a spécial proceeding under the territorial stat- 
ute, and we are of opinion that, upon its removal to the circuit court, peti- 
tioner lost no rlght to which he would hâve been entitled had the case not 
beeu removed. Even if it were treated as in form a bill in equity, the right 
of the eomplainant would be gauged as well by the statute under which the 
bill was filed as by the gênerai rules of equity jurisprudence. * • * While 
the fédéral court may be compelled to deal with the case according to the 
forms and modes of proceeding of a court of equity, it remains in substance 
a proceeding under the statute, with the original rights of the parties un- 
changed." 

As to whether this court, in the exercise of its jurisdiction as a 
court of equity, will possess the power to confonn the proceedings, 
shonld the necessity arise therefor, so as to administer full and 
complète justice and relief therein on ail the facts, and however 
the relations of the parties before it may be changed or exist, we 
may quote further from the opinion last cited: 

"Although the statute of a state or territory may not restrict or limit the 
équitable jurisdiction of the fédéral courts, and may not directly enlarge 
such jurisdiction, it may establish new rights or privilèges which the fédéral 
courts may enforoe on their equity or admiralty side, precisely as they may 
enforce a new right of action given by statute upon their common-law side." 

Without attempting to now décide the method of proceeding or 
the relief herein obtainable, the exceptions to those portions of 
the answers which attack the jurisdiction of this court and its right 
to entertain this suit are sustained, to which the défendants sever- 
ally except. 



Ex parte IRVINE. 

Ex parte WAGNER. 

(Circuit Court, S. D. Ohio, W. D. April 7. 1896.) 

1. JUBISDICTION IN HABBAS CoRPOS PrOCBBDINGS -— WlTNESS COMMITTBD FOR 
CONTBMPT. 

Upon a writ of habeas corpus to procure the release of a person who has 
been committed for contempt in refusing to answer questions propounded 



EX PARTE IRVINE. 955 

to hlm in a criminal case, on the gronnd that his answers would tend to 
crlminate himself, the court may consider the testimony and the tacts 
upon which the eommitting court based its action against the witness. 
Counselman v. Hitchcock, 12 Sup. Ot. 105, 142 V. S. 547, and Ex parte 
Fisk, 5 Sup. Ot. 724, 113 U. S. 713, foUowed. 

8. CONSTITUTIONAL LaW — EXAMINATION OF WlTNBSSBS — InCRIMINATINO TeS- 
TIMONY. 

A witness cannot avoid answering any question by the mère statement 
that the answer would tend to incrimlnate him, without regard to whether 
the statement is reasonable or net. On the contrary, it Is for the judge 
before -vvhom the question arises to décide whether an answer thereto 
may reasonably hâve a tendency to criminate the witness, or to furnish 
proof cf an élément or llnk In the chaln of évidence necessary to convlct 
him of a crime. 

3. Same — Protection of Witness. 

The provision in Rev. St. § 860, forbidding the use of admissions of wit- 
nesses against them in criminal prosecutlons in the fédéral courts, does 
not neutralize or modif y the right of protection secured to the witness by the 
flfth amendment to the constitution. Counselman v. Hitchcock, 12 Sup. 
et. 195, 142 U. S. 547, followed. 

4. Same — Equitable Right to Pardon. 

The équitable right of an accomplice, who is called upon by the govem- 
ment to give testimony against those with whom he was engaged in vio- 
lating the law, to an executive pardon, if he fully and fairly states the 
truth, does not do away with his constltutional privilège of refuslng to 
glve évidence against himself. 

5. Same. 

Where, from the évidence and the nature cf the question, the court can 
definitely détermine that the question, if answered in a particular way, 
wlU form a link in the chaln of évidence to establish the commission of a 
crime by the witness, the court cannot inquire whether the witness clalmed 
his privilège In good falth or otherwise. It is only where the crlminating 
effect of the ques.tion Is doubtful that the witness' motive may be con- 
sidered, for In such case his bad faith would tend to show that his answer 
would not subject hlm to any danger. 

Thèse are pétitions for habeas corpus. 

The petltloners, R. W. Irvine and J. G. Wagner, were commltted to the 
county jall of W^arren county by order of the circuit court of the United 
States for the Southern district of Ohio, Western division, for contempt in 
refusing to answer certain questions propounded to them when called and 
sworn as witnesses for the United States In the trial of an indictment against 
12 défendants for conspiracy to commit an offense against the United States. 
The offense which the défendants were charged with conspiring to commit 
against the United States was a violation of the act of March 2, 1895, for the 
suppression of lotterj' trafflc through Interstate commerce. The first section 
of the act provides that any person who shall cause to be cariied from one 
State to another In the United States any papers, certiflcates, or Instruments 
purporting to be or represent a ticket, chance, share, or interest in or dépend- 
ent upon the event of a lottery, ofCering prizes upon lot or chance, shall be 
punishable, for the first offense, by Imprlsonment for not more than two years, 
or by a fine of not more than $1,000, or both, and for the second and after 
offenses by such imprlsonment only. The indictment is against Albert L. 
F'rance, Benjamin HoUen, George Williams, Nat Hyams, George Bickle, and 
'seven others, charging them with conspiracy to commit the offense against 
the United States of causlng to be carried from Covington, Ky., to Cincinnati, 
Ohio, papers, certiflcates, and Instruments purporting to be or to represent, as 
défendants well knew, chances, shares, and Interests in prizes which, by lot 
or chance, mlght be awarded to persons to the grand jury unknown in the 
drawings of the so-called "Kentucky Lottery" and the so-called "Henry Lot- 
tery," enterprises offering prizes dépendent upon lot or chance, and commonly 
known as "policy," and further charging that, in pursuance of sald conspiracy, 
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France and HoUen, of the défendants, did on October 4, 1895, cause certain 
described certificates of the eharacter above mentioned to be carried from 
Oovington, Ky., to Cincinnati, Ohio. The flrst witness for the government 
was E. D. Seeley, who testifled that George Williams conducted a policy or 
lottery shop, in whieh he received money and bets, at the corner of John 
and Third streets in Cincinnati, Ohio; that George Bickle did the sanie thing 
at the corner of F'oiirteenth or Fifteenth streets and Central avenue in tlie 
same city; that Benjamin Hollen worked in the office in Kentucky wliere 
the bets and money were received, and acted as cashier for the lottery Com- 
pany; that there were carriers who carried the bets and money from Cin- 
cinnati to the place where Hollen Avas in Covington, and who brought baek 
from there the certificates or slips announcing the first 12 numbers drawn 
in the lottery for that day; that Robert Irvine, one of the petitioners, and 
that Wagner, the other petitioner, were of those who carried the bets and 
money from the policy sliops in Cincinnati to tlie office in Covington, and 
carried baek to the policy shops in Cincinnati the slips or certificates sliowing 
the numbers drawn and the bets which had won; that thèse petitioners were 
carriers in October at the time the offense was charged to hâve been commlt- 
ted in the indlctment; that John Edgar was a runner or carrier engaged in 
the same business between the head otïiee in Covington and the policy shoiJS 
in Cincinnati. Other testimony corroborative of this was introduced, and 
then Robert Irvine was called to the stand. ïhe report of the part of his ex- 
amination which shows the questions put him, his refusais to answer, and 
the action of the court is as foUows: 

"By Mr. Cleveland, United States Attorney: Q. Mr. Irvine, I will ask you 
if, during that same period [from March 2, 1895, to October 4, 1895], Benja- 
min Hollen was not engaged in and connected with the H. and K. lotteries 
or policies. (Qbjected to by counsel for défendants. Objection overruled. 
Exception reserved.) A. Well, I will hâve to décline to answer that question, 
ou the ground that it might tend to incriminate me. The Court: I will not 
recognize that, as by answerîng that question you could not possibly crim- 
inate yourself. (The court hère explains to the witness the law upon the 
subject.) A. Well, I stlU décline to answer. The Court: Then I will commit 
you to the Warren county jail, at Lebanon, Ohio, for the term of 'iO days, your 
commitment to take place at the close of this examination. Mr. Cleveland: 
Q. I will ask you, Mr. Irvine, if George Williams was not, prior to October, 
1805, and during that year, a policy writer, in Cincinnati, for the H. aud K., 
or the Henry and Kentucky, lotteries or policies, located at Third and John 
streets, this city. A. I décline to answer that. The Coin't: That cornes under 
the same rule, Mr. Irvine, and there is no reason why you should not answer 
it. Do you still décline? A. Yes, sir; I will hâve to, on the grouua tnat It 
might tend to incriminate me. The Court: I hâve just told you that it can- 
not possibly do so. A. Well, I will liave to décline to answer it. The Court: 
Then I will impose another 30 days' imprisonment in the Warren county 
jail, this sentence to commence upon the expiration of the preceding one. 
Mr. Cleveland". Q. I will ask you, Mr. Irvine, if Nat Hyams was, last year, 
prior to October, and during the year 1895, engaged as a policy writer for the 
H. and K. lotteries or policies, or the Henry and Kentucky policies, at a place 
on George street, between Plum and Central avenue, in this city. A. I will 
hâve to décline to answer that question, on the groimd that it miglit incrim- 
inate me. The Court: Mr. Irvine, that cornes under the same rule. You 
are bound to answer that question. Do you still décline? A. Yes, sir. The 
Court: Well, then, there will be a third sentence imposed upon you of 00 days 
In the Warren county jail, at Lebanon, Ohio, to begin at the expiration of the 
last two sentences. Mr. Cleveland: Well, how about George Bickle, during 
tlie same period? Was he a policy writer for the H. and K., or Heniy and 
Kentucky, lotteries or policies? Or I will ask you the question deflnitely. 
W^ill you State whether or not George Bickle, prior to October 4th of last year, 
and during 1895, was or was not a policy writer for the H. and K. lotteries 
or policies, located at the end of Wade street and Central avenue, in Cincin- 
nati? A. I will hâve to décline to answer that question. Q. Upon wlint 
gTound do you décline to answer? A. Upon the same ground, that it miglit 
tend to incriminate me. The Court: AVell, I will sentence you to 90 days in 
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the Warren coimty jail, the sentence to begin at the expiration of the pre- 
oeding sentence. Mr. Cleveland: Q. Do j'ou know wliat John Edgar's duties 
were as a clerli,— what kind of duties he performed? A. Yes, sir. Q. Wliat 
were they? A. Well, I décline to answer tliat question, on the ground that 
it might tend to incrimina te me. ïhe Court: I will give you another scu- 
tenee of 60 days in the Warren county jail, this sentence to begin upon the 
expiration of tlie preceding one. Mr. Cleveland: Q. I will ask you to state, 
Mr. Irvine, If .Toliii Edgar was not a 'runner' for the H. and K. lotteries or 
pollcies. between Covington, Ky., and Cincinnati, Ohio, or a 'carrier,' prior 
to October 4th of last year, and duriug 1895. A. I décline to ansv.er that 
question, on tlie same ground. The Court: Well, I will tlien impose another 
sentence upon you of 00 days in the Warren county jail, to begin at the ex- 
piration of the preceding one. Mr. Cleveland: Q. What were the duties ot 
J. C. Wagner, as clerk, so far as you know, if you know? A. I décline to 
answer that question. Q. Upon what ground? A. Upon the ground that 
It might tend to incriminate me. The Court: Xow, Mr. Irvine, I will state this 
matter again to you. (Does so at length.) Do you still décline to answer that 
question? A. Well, I will state that I do know what his duties were. Q. What 
were they? A. That I will décline to answer. The Court: Then I will sentence 
you to another 60 days in the Warren county jail, to begin upon the expi- 
ration of the former sentence,. Mr. Cleveland: Q. Mr. Irvine, I will ask you 
if John Edgar is not a carrier or 'runner' for the H. and K. lotteries or poll- 
cies, for the Middle division of this clty, — if he was not, on October 4th of 
last year, and prior tbereto, in 1895. A. Well, I will hâve to décline to an- 
swer that question, on the ground that it might tend to incriminate me. Q. 
I will ask you to state if J. C. Wagner was not a carrier or 'runner' for the 
Eastern division of Cincinnati, for the B. and K. lotteries or policies, during 
last year, prior to October 4th, and during 1895. A. W^ell, I will liave to dé- 
cline to answer that, on the same ground, that it might tend to incriminate 
me. The Court: I think the witness is bound to answer both of those ques- 
tions. Do you still décline? A. Yos, sir; I must décline to answer, on the 
ground that it might tend to incriminate me. The Court: Then I will sen- 
tence you a further 60 days in the Warren county jail, to take efCeet upon 
the expiration of the former sentence. (AVitness remanded to the custody of 
the United States marshal.)" 

The questions put to Wagner, his refusai to answer, and the action of the 
court are shown by the foUowing: 

"Mr. Cleveland: Q. Mr. Wagner, do you know Benjamin Hollen? A. Yes, 
sir. Q. What was his business in October of last year, up to October 4, 1895, 
and during that year? A. I décline to answer that question, on the ground 
that it might incriminate me. The Court: No, you will hâve to answer that 
question. That is not privileged. Mr. Cleveland: Q. Do you still décline 
to answer that question? A. I will hâve to answer, one way or the other? 
The Court: Yes. A. Well, I décline to answer it, on the ground that it may 
tend to incriminate myself. The Court: I will sentence you to the Warren 
county jail for 30 days." 

Commitments were duly issued, and the form of ail may be seen from the 
following copy of one: 

"United States District Court, Southern District of Ohio, Wc>.stern Division. 
"United States vs. Albert L. France et al. 

"On this day came Robert W. Irvine, and, having been duly sworn as a 
witness on behalf of the govemment, proceeds to give his testimony. In the 
course of his examination the following question was put to him: 'I will ask 
you if, during the same period of 1895, Benjamin E. Holien was not engaged 
in and connected with the Henry and Keutueky lotteries.' To which the 
witness answered: 'Well, I will bave to décline to answer that, on the ground 
that it might criminate me.' The judge thereupon explainod to the witness 
that upon no reasonable or probable constructitm of any act of the United 
States or of the state of Kentucky could the answer to the question tend to 
criminate the witness, and, having made such explanation, inquired if he still 
persisted in his refusai to answer, or whether lie was willing to answer, to 
which the witness answered, 'I still décline to answer it.' The court there- 
upon held that the witness was guilty of eontempt of court in refusing to 
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answer said question. Wherefore it is the sentence of thé court, for said 
contempt, that the said witness be Imprisoned in the Warren county jail, at 
Lebanon, for the term of thirty days, and the court directs that au order of 
commltment issue accordingly." 

The return of the sheriff and jailer of Warren county jail sets forth the 
coinmitnients upon which he holds the prisoners. 

The government, for the purpose of showing that the privilège of the witness 
Irvine had not been pleaded in good faith by him, introdueed the following 
part of bis examination: 

"Mr. Cleveland: Q. Mr. Irvine, vs'ho told you to refuse to answer thèse 
questions, on the ground that it would incrimina te you? A. Well, I went 
to see Mr. Goldsmith, to know what my rights as a witness were, and — Q. 
I will asli you if Mr. Goldsmith did not send for you to come to him. A. I don't 
know who sent for me. Q. Were you not sent there to bis office? (Objection 
interposed by counsel for défendants.) Q. I will ask you to answer the ques- 
tion, Mr. Irvine, if you were not sent to Mr. Goldsmith. A. Well, I— My 
recollection is— I was— I met one of tbe counsel on the street, and they 
told me that he would like to see me at Mr. Goldsmith' s ofhce. Q. Who was 
that one that you met? A. If I am not mistaken it was Mr. Cogan. Q. And 
that is the reason that you went there to Mr. Goldsmith's office? A. Tes, 
sir. Q. You knew that Mr. Cogan and Mr. Goldsmith represented the de- 
fendants, didn't you ? A. Yes, sir. Q. And that is the ftrst you heard of taking 
the stand and refusing to answer questions, on the ground that you would be 
incrlminatlng yourself, was it not? A. I wanted to flnd out what my rights as a 
witness were, because, before the grand jury, I asked you if I must answer 
certain questions, and you said that I must, — that you would not bave asked 
them if they were not to be answered. Q. Did you claim any privilège before 
the grand jury? A. I did not claim or ask any privilège. I asked you if I 
must answer those questions, and you said that I must." 

Miller Outclt and W, W. Granger, for petitioner. 
Harlan Cleveland, for the United States. 

TAFT, Circuit Judge (after stating the facts). The validity 
of the commitments hère under examination dépends upon the 
power of the court which made them. The gênerai power of the 
court to compel, by its process of contempt, witnesses to appear, 
to be sworn, and to testify in causes pending before it, is clear. 
The power has, however, a limitation imposed by the flfth amend- 
ment to the constitution, which provides "that no person shall be 
compelled in any criminal case to be a witness against himself." The 
suprême court of the United States, in Counselman v. Hitchcock, 
142 U. S. 547, 12 Sup. Ct. 195, declared the object of this amend- 
ment to be to insure that a person shall not be compelled, when 
acting as a witness in any investigation, to give testimony which may 
tend to show that he himself has committed a crime. In that case it 
was contended for the government that section 860 of the Eevised 
Statutes, which provided that no évidence given by the witness 
should be in any manner used against him in any court of the United 
States in any criminal proceeding, furnished such a protection to the 
witness that the court might compel him to answer questions which, 
on their face, would hâve a tendency to criminate him. But the 
court held that it was a reasonable construction of the constitutional 
provision that the witness should be protected from being compelled 
to disclose the circumstanccs of his offense, or the source from which 
or the means by which évidence of its commission and of his connec- 
tion with it might be obtained and made effectuai for his conviction. 
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without using his answers as direct admissions against him; that 
no statute wMch. left the party or witness subject to prosecution if 
hie answered the criminating question put to liim could hâve the 
eiïect of supplanting the pri\-ilege conf erred by the constitution ; and 
that, in view of the constitutional provision, before the statute could 
be used for the purpose sought, it must afford absolute immunity 
against future prosecution for the offense to which the question re- 
lated. 

The first question for considération in this hearing is hov? far this 
court may looli beyond the commitment and its récitals into the 
évidence and circumstances upon which the committing court acted. 
It is and must be conceded that the court had full jurisdiction to try 
the indictment, to issue the subpœna which brought the witness to 
the stand, and to direct him to be sworn. It had jurisdiction over 
the défendants and over the cause. But the act of the court hère 
complained of, while in the course of the trial of the indictment and 
of the défendants, concerned one who was not a party to the proceed- 
ing ; and the jurisdiction of the court with référence to the witness 
is distinct from, though it grows out of, the jurisdiction to try the 
indictment. It is possible that the witness, by a direct proceeding 
in error as from a criminal case, might hâve the validity of his sen- 
tence inquired into by an appellate court. TVTiether this be true or 
not, it is unnecessary to décide. It is clear that the décisions of the 
suprême court require this court to hold that, upon such a question as 
this, the testimony and facts upon which the court acted in commit- 
ting the witness may and must be considered by the court before 
which the validity of the commitment is to be tested in a collatéral 
way upon habeas corpus. In the Counselman Case, the whole pro- 
ceeding, together with ail the évidence given by the witness and the 
action of the court, was examined on habeas corpus. In the case of 
Ex parte Fisk, 113 U. S. 713, 5 Sup. Ct. 724, the question was on 
habeas corpus to détermine the validity of the commitment for con- 
tempt of a party défendant to an action removed to the fédéral court 
from the state court in New York, for his refusai to answer a ques- 
tion put to him in a proceeding authorized by a statute of the state 
for the examination of défendants before a master prior to the trial. 
In that case the court held that the statutory procédure was not ap- 
plicable to the fédéral court, and therefore that the court was with- 
out power to compel a witness to answer in such proceeding, and 
that the commitment was void. In that case the entire proceeding 
before the circuit court was considered by the suprême court. The 
question whether the statute applied to the examination of wit- 
nesses in a fédéral court was a mère matter of procédure, which, with 
référence to the cause under considération by the court, could not 
affect its jurisdiction. It had the power to décide whether that pro- 
cédure should be followed in the cause, and a judginent rendered by it 
in the cause would not hâve been void, even though reached by évi- 
dence obtained in accordance with the state statute; but when the 
statute was used as the basis for a commitment for contempt by a 
witness who declined to answer, its application to the fédéral prac- 
tice did affect the power and jurisdiction of the court to commit the 
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witness whose testimony was invoked under it. In the ligKt of tlie 
Counselman Case and the case of Ex parte Fisk, the duty of thls 
court to examine into and consider the facts upon which the trial 
court acted in conimitting the petitioners cannot be doubted. If 
the petitioners, in their refusai to answer the questions, were within 
the protection of the flfth amendment to the constitution, the power 
of the court to commit them for their refusai was exceeded, and the 
inralidity of the commitment may be declared in this collatéral in- 
quiry. 

The second question is whether the statement of the witness 
tliat his answer to the question would criminate him was con- 
clusive, so that the court could not compel an answer thereto. The 
great weight of authority, as well as a due regard for the riglit of 
the community to hâve the wheels of justice unclogged, as far as 
may be consistent with the liberty of the individual, leads us to 
reject the doctrine that a witness may avoid answering any ques- 
tion by the mère statement that the answer would criminate hini, 
however unreasonable such stateinent may be. The true rule is 
that it is for the judge before whom the question arises to décide 
whether an answer to the question put may reasonably hâve a 
ttndency to criminate the witness, or to furnish proof of a link in 
the chain of évidence necessary to convict him of a crime. It is im- 
possible to conçoive of a question which might not elicit a fact use- 
f ul as a link in proving some supposable crime against a witness. The 
mère stateinent of his name or of his place of résidence might identi- 
fy him as a félon, but it is not enough that the answer to the question 
may furnish évidence out of the witness' mouth of a fact which, upon 
some imaginary hypothesis, would be the one link wanting in the 
chain of proof against him of a crime. It must appear to the court, 
frora the character of the question, and the other facts adduced in the 
case, that there is some tangible and substantial probability that the 
answer of the witness may help to convict him of a crime. Mr. 
Wharton, in his work on Criminal Evidence (section 466), says: 

"We bave several rulings to the effect that a witness cannot be compelled 
to give a link tb a chain of évidence by which his conviction of a criminal 
offense can be furthered. This proposition, however, cannot be maintained 
to its full estent, since there is no answer which a witness could give which 
might not become part of a supposable concaténation of incidents from which 
criminality of some Isind might be inferred. To protect tlie witness from an- 
swering, it must appear, from the nature of the évidence which the witness 
is called to give, that there is reasonable ground to apprehend that, should he 
answer, he would be exposed to a criminal prosecution. The witness, as will 
preseutly be seen. is not exclusive judge as to whether he is entitled on this 
grovmd to refuse to answer. The question Is for tlie discrétion of the judge, 
and, in exerclsing this discrétion, he inust be goverued as much by his Per- 
sonal perception of the iieculiarities of the case as by the facts actually in 
évidence. But, in any view, the danger to be apprehended must be real, 
with l'eference to the probable opération of law in the ordinary course of 
things, and not merely spéculative, having référence to some remote and un- 
lil^ely contingency." 

In section 469 of the same work it is stated that the witness is not 
the sole judge of his liability. The liability must appear reason- 
able to the court, or the witness will be compelled to answer. Nu- 
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merous cases are cited in the notes in support of the proposition as 
stated in the text. 

CMef Justice Marshall, in the trial of Aaron Burr (Fed. Cas. No. 
14,692e), was confronted with the question, and elucidated it in 
a way characteristic of that great jurist. After stating that tlie 
proposition, contended for on the part of the witness, that he was 
to be the sole judge of the eft'ect of his answer, was too broad, 
while that on the other side, that a witness can never refuse un- 
less the answer will per se convict him of a crime, was too nar- 
row, and that he is not compellable to disclose a single link in the 
chain of proof against him, he added: 

"When two principles corne in conflict with encli otlier, tlie court miist give 
them both a reasomible construction, so as to préserve tliem botli to a reason- 
able extent. The principle which entitles the United States to tho testiuiony 
of everj' citizen, and the principle by which every witness is privileged not 
to accuse liimself, can neither of them be eutirely disregardod, They are 
believed ijotli to be preserved to a reasonable extent, and according to the true 
intention of the rule and of the exception to that rule, by observing tliat 
course which, it is concelved, courts h.ave st'uerally obserTcd. It is this: 
When a question is propounded, it belongs to th<>, court to eonsidcr and to dé- 
cide whetlier any direct answer to it can implicate the witness. If this be 
decided in the négative, then he niay answer it, without violating the priv- 
ilège which is secured to him by law. If a direct answer to it may eriminate 
himself, then he must be the sole judge what his answer would be. The court 
cannot partieipate with him in this judgment, because they cannot décide on 
the effect of his answer without knowing what it would be; and a disclosure of 
that fact to the judges would strip him of the privilège which tlie law allows, 
and which he claims. * * * ^jm counsel for the United States hâve also 
laid down this rule aceording to their understanrling of it, but they appear to 
the court to hâve made it as much too narrow as the counsel for the witness 
bave made it too broad. Aceording to tbeir statement, a witness can never 
refuse to .answer any question unless that answer, unconnected with other 
testimony, would be sufflcient to convict him of a crime. This would be 
rendering the rule almost perfectly worthless. Many links frequently com- 
pose that chain of testimony which is necessary to convict any individual 
of a crime. It appears to the court to be the true sensé of the rule that no 
witness is compellable to furnish any ono of them against himself. It is cer- 
tainly not only a possible, but a probable, case that a witness, by disclosing 
a single fact, may complète the testimony against himself, and to every ef- 
fectuai purpose accuse himself as entirely as he would by stating every cir- 
cumstance which would be required for his conviction. Th.at fact, of itself, 
might be unavailing, but ail other facts without it would be insufflcient. 
While that remains concealed within his own bosom, he is safe; but, draw 
It from thence, and he is exposed to a prosecution. The rule which déclares 
that no man is compellable to accuse himself would most obviously be in- 
fringed by compelllng a witness to disclose a fact of this description. What 
testimony may be possessed or is attainable against any individual the court 
can never know. It would seem, then, that the court ought never to compel 
a witness to give an answer vi'hich discloses a fact that would form a nec- 
essary and essential part of a crime which is punishable by the law." 

The chief justice summed up the rule as follows: 

"The gentlemen of the bar will understand the rule laid down by the court 
to be this: It is the province of the court to Judge whether any direct answer 
to the question which may be proposed will furnish évidence against the wit- 
ness. If such answer may disclose a fact whicli forms a necessary and essen- 
tial link in the chain of testimony which would be sufflcient to convict him 
of any crime, he is not bound to answer it, so as to furnisli matter f(n' tlint 
conviction. In such a case, the witness must himself Judge wliat his an- 

v.74ir.no.lO— 61 
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swer wlll be, and if he say, on oath, that he cannot answer wlthout accusing 
himself, he cannot be compelled to answer." 

In Ex parte Reynolds, 20 Ch. Div. 294, the court of appeal fol- 
lowed and approved the décision of the queen's bench in the case 
of Eeg. V. Boyes, 1 Best & S. 329, and from thèse two cases it 
may be said that the settled law of England is that, "to entitle a 
party called as a witness to the privilège of silence, the court must 
see, from the circumstances of the case and the nature of the évi- 
dence which the witness is called to give, that there is reasonable 
ground to apprehend danger to the witness from his being com- 
pelled to answer," but that, "if the fact of the witness being in 
danger be once made to appear, great latitude should be allowed 
to him in judging for himself of the effect of any particular ques- 
tion, there being no doubt » » * that a question which might 
appear at flrst sight a very Innocent one might, by affording a 
link in a chain of évidence, become the means of bringing home 
an offense to the party answering." See, also, People v. Mather, 4 
Wend. 229, and cases cited in Whart. Or. Ev. § 469, note 1. 

We come, lastly, to the question whether there was reasonable 
ground for the court to infer that the answers to the questions put 
to the petitioners might fumish a link in the évidence which would 
subject them to prosecution and punishment for a crime. It will not 
be denied that one who carries lottery tickets or certificates or pol- 
icy slips from one state into another, knowing them to be such, aids 
and abets the person who causes or hires him to do this in violating 
the statute of the United States above quoted, and thus may be 
found guilty of conspiring with his principal to violate it. It had 
appeared in évidence, before the petitioners were put upon the 
stand, that each of them carried packages and money from the 
office of Hollen in Covington to the olfices of Williams, of Hyams, 
and of Bickle, in Cincinnati, and that Edgar was a man engagea 
in the same business at the same time, carrying packages of the 
same character between Covington and Cincinnati. It was sug- 
gested at the argument that an affirmative answer by the peti- 
tioners when upon the stand to the questions which they declined 
to answer would tend to show knowledge on their part of the char- 
acter and use of the matter which they were carrying. Certainly 
such answers would hâve the effect to show that the witnesses, when 
upon the stand, had knowledge that the papers which they had 
carried prior to October, 1895, between lottery and policy offices 
had relation to that business; but it may be doubted whether an 
answer as to their présent knowledge would hâve any tendency 
to show that they knew the character of the business prior to Oc- 
tober, 1895, when they were engaged in maintaining communica- 
tion between the offices. In the opinion of Chief Justice Marshall 
on the trial of Aaron Burr (Ped. Cas. No. 14,692e), in the case of 
the witness Willie, it appeared that Willie was the private secre- 
tary of Burr. He was called upon to give évidence conceming 
a cipher letter which Burr had written, and to state the meaning 
of its contents. He pleaded his privilège. The chief justice made 
this ruling: 
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"To Imow and conceal the treason of another is misprlsion of treason, and Is 
punishable by law. No witness, therefore, is compellable by law to disclose 
a fact which would form a necessary and essential part of this crime. If tlie 
letter in question contaln évidence of treason, which is a fact not dépendent 
on the testimony of the witness before the court, and therefore may be 
proved without the ald of hls testimony, and if the witness were acquainted 
with that treason when the letter was written, he may probably be guilty of 
misprision of treason, and therefore the court ought not to compel him to an- 
swer any question the answer to which might disclose his former knowledge 
of the contents of that letter. * * * But on hearing the question more par- 
ticularly and precisely stated, and finding that it refers only to the présent 
knowledge of the cipher, it appears to the court that the question may be 
answered without implicating the witness, because his présent linowledge 
would not, it is believed, in a criminal prosecution, justify the inference that 
his knowledge was acquired previous to this trial, or afford the means of 
proving that fact." 

It seems to us that the distinction hère taken by the chief jus- 
tice applies in the case at bar. It is true that the question called 
for the Personal knowledge of the witness, and he might hâve ac- 
quired this Personal knowledge at the time the business was being 
carried on, prior to October, 1895; but he might also hâve acquired 
it, by statements of the men themselves, or by some means, subsé- 
quent to the time when he carried the packages. He might hâve 
acquired the knowledge, and then given up the carrying becanse 
of the knowledge so acquired. We do not think that the state- 
ment of the witnesses upon the stand could be introduced against 
them, statutory inhibitions aside, as relevant évidence to ishow 
knowledge on their part of the business of Williams and the others 
prior to October, 1895, when they are shown to hâve been engagea 
in carrying the packages. 

But there is a view of the e\'idential effect of possible answers 
to thèse questions which makes it necessary for us to hold that 
they might be criminating, and which therefore entitled the wit- 
ness to décline to answer them. The admissions of the witnesses 
as to what the business was of Hollen, Williams, and the other 
men engaged in promoting the playing of policy prior to October, 
1895, would be relevant évidence against them to establish the fact 
that Williams, Hollen, and the others were engaged in the policy 
business prior to October, 1895. This fact would be a material link 
in the chain of évidence to establish the guilt of the witnesses on a 
charge of conspiracy to cause to be carried across the state line the 
policy matter declared by the statute to be contraband. The fact of 
the visits by the witnesses between Hollen's place in Covington and 
the places of Williams and the others in Cincinnati had been brought 
out in the previous testimony, and it would seem to be a circum- 
stance of the gréa test evidential importance, in proving the corn- 
plicity of the witnesses in violations of the Interstate commerce 
régulation under discussion, to show that the places between which 
they were constantly carrying matter were places where matter 
of the forbidden character would be needed and used. 

But it may be suggested that section 860 of the Kevised Statutes 
would forbid the use of such admissions against the witnesses in 
any criminal prosecution in the fédéral courts. This is true, but 
it was distinctly held in the case of Counselman v. Hitchcock, 142 
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U. s. 547, 12 Sup. et. 195, that this section had no effect to nea- 
tralize or modify the protection secured to witnesses by the fifth 
amendment, because the protection aflforded by the section is not 
co-extensive wlth the constitutional provision. The court declared 
that: 

"No statute which leaves the party or witness subject to prosecution after 
he answers the criminating question put to hiin can hâve the elïect of sup- 
planting the privilège conferred by the constitution." 

Under this décision section 860 must be left entirely ont of con- 
sidération in determining whether a witness is entitled to the pro- 
tection of the fifth amendment to the constitution. 

It is argued for the respondent, represented by the attomeys 
for the United States, that the witness is given, by virtue of the 
action of the government, entire and absolute immunity from 
prosecution for the offense to which the alleged criminating ques- 
tion relates, by the long-approved practice of recommending to 
the pardon of the executive, accomplices and co-defendants whom 
the government calls to establish its case against the principals 
and other défendants. The cases of Eex v. Rudd, 1 Cowp. 331, 
People V. Whipple, 9 Cow. 707, and Com. v. Knapp, 10 Pick. 492, 
are relied upon to show the extent and the binding efifect of such 
a rule. Thèse cases show that there is an équitable right to a par- 
don where an accomplice is called upon by the government to give 
testimony against those wlth whom he was engaged in violating 
the law; but we do not flnd any authority, and none is cited to 
us, in which such an équitable right to executive pardon, if the 
witness states fully and fairly the truth, has ever been held to do 
away with the constitutional privilège not to give évidence against 
himself, if he chooses to claim it. See WTiisky Cases, 99 U. S. 
594. It is a mère equity after ail, not dépendent upon a positive 
statute, and commensurate only with the full and fair révélation 
by the witness of the entire truth. If such an équitable exemption 
from further prosecution affects the constitutional privilège se- 
cured by the fifth amendment, then it is difficult to see why the 
same argument might not hâve been made in the Counselman 
Case. 

Finally, it is argued by counsel for the respondent that there 
was évidence before the trial court to show that the privilège was 
pleaded in bad faith, merely to save the défendants, and not to 
protect the witnesses from a prosecution of themselves. It is 
true that in many of the authorities, particularly the English ones 
alrr "y referred to, the question of bad faith is regaxded as ma- 
teri. in the matter of determining whether a question will sub- 
ject the witness to prosecution. It is to be noted that in the Eng- 
lish cases the judges are interpreting and applying a mère rule 
of the common law for the protection of witnesses, while we are 
enforcing a positive constitutional guaranty. Possibly, therefore, 
they may exercise a greater latitude in denying the privilège than 
we can. We do not understand any of the American authorities 
to go so far as to hold that where, from the évidence and the na- 
ture of the question, the court can deflnitely détermine that the 
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question, if answered in a particular way, will form a link in the 
chain of évidence to establish the commission of a crime by the 
witness, the court should inquire into the motive of the witness 
in pleading his privilège. It is only where the criminating ef- 
fect of the question is doubtful that the motive of the vvitness may 
be considered, for in such a case his bad faith would hâve a tend- 
ency to show that his answer would not subject Mm to the danger 
of a criminal prosecution or help to prove liim guilty of crime. 

On the whole case it is clear that the évidence before the court 
and tlie circunistances under which it was sought to elicit the 
answers from the petitioners as witnesses afforded reasonable 
ground for concluding that the évidence given by the witnesses 
might criminate them, and probably establish an offense, and there- 
fore that their plea of the privilège should hâve been upheld, and 
that the court had no power to compel answers to the questions put. 
For thèse reasons, the prisoners will be discharged. 
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(Circuit Court of Appeals, Nintla Circuit. June 15, 1896.) 

Negmgence — Fei.low Servants — Telegraph Operatok and Tiîain Ceew. 
A local telegraph operator at a station on the line of a railroail, who 
receives and delivers the orders of the train dispatcher in respect to the 
movement of trains, is the fellow seivant of the employés of the rail- 
road Company In charge of the train; and such employés, if injured 
in conséquence of the négligence of the telegraph operator, cannot recover 
damages from the railroad company. Hawley, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Montana. 

This was an action by Hattie Frost, as administratrix of James 
Frost, deceased, against the Oregon Short Line & Utah Northern 
Kailway Company, to recover damages for the death of the in- 
testate. The plaintifl recovered judgment in the circuit court. A 
motion for a new trial was denied. 69 Fed. 936. Défendant brought 
error. Eeversed. 

Shropshire & Burleigh, for plaintifl in error. 

Robinson & Stapleton and F. T. McBride, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. The défendant in error was the plain- 
tifl in the court below in an action brought by her as the adminis- 
tratrix of the estate of James W. Frost, deceased, to recover dam- 
ages for his death. Frost was a locomotive engineer in the employ- 
ment of the plaintifl in error on passenger train No. 5. On Febru- 
ary 1, 1891, his train was running north from Ogden to Butte, and 
was due at Dillon at 2:37 p. m. At 1:0.5 o'clock on that day the 
train dispatcher at the superintendent's office at Pocatello had tele- 
graphed an order to the operator at Dillon that train No. 5 should 
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wait at Dillon until 2:45 p. m. for train No. 32. Train No. 32 was 
a mixed freight and passenger train, running south from Butte to 
Dillon. The regular meeting point of thèse trains was at Dillon, 
but on the date aforesaid train No. 32 was behind time, and, in 
order to avoid its long delay at Apex, the order was given. Train 
32 was at Glenn, a station 18 miles north from Dillon. The or- 
der of the train dispatcher was received at Glenn in due time, and 
was delivered to the conductor and engineer of the train. Under 
the order so received, train No. 32 proceeded towards Dillon, upon 
the supposition that train No. 5 would wait there, as directed by 
the train dispatcher. The operator at Dillon received the order 32 
minutes before train No. 5 was due there, but he neglected to warn 
it on its arrivai. It was his duty, on receiving such an order, to 
display a red signal, which would indicate to train No. 5 that there 
were orders for it. It was also his duty, und;3r the rules of the 
Company, after receiving such order and displaying the red signal, 
to reply to the train dispatcher, "Eed displayed," but he was not 
to send such reply until he had in fact displayed the signal, and 
tins it was his duty to do immediately on receipt of the order. 
The order was laid aside by him, and forgotten, and he made no 
answer that he had displayed the red signal, as required by the 
rules. Upon the arrivai of train No. 5 at Dillon, receiving no spécial 
order that it should not proceed on regular schedule time, it pro- 
ceeded on its way, stopping at the water tank, a short distance from 
the station, for water, and then resuming. It had gone but a 
short distance, when it met train No. 32. In the collision Frost 
was injured, and eight days afterwards he died from the effects of 
the in jury. 

This case présents the important question whether or not the local 
telegraph operator at the station, who receives and delivers the or- 
ders of the train dispatcher, is the fellow servant of the employés 
of the railroad company in charge of the train. The court charged 
the jury that it was the duty of the railroad company to give no- 
tice that it had changea the time of running the trains, and that, 
if it intrusted that duty to the telegraph operator, his acts were 
the acts of the company, and that if he was négligent in this mat- 
ter it was the négligence of the company. It is conceded that the 
train dispatcher, in giving notice of a change in the running of 
trains, acts for and in behalf of the railroad company. He is in 
that respect a vice principal, not because of his attitude to other 
employés as tlieir superior, nor because he has charge of a depart- 
ment, but because of the nature of the duty which he discharges. 
He is, for the time being, clothed with the responsibility which rests 
upon the company to fumish its employés a safe place of opération. 
The ordinary running of the train is established by a flxed schedule, 
of which ail operatives hâve notice, and by which their acts must 
be governed. When occasion arises to disturb the regular schedule, 
the duty rests upon the company to give timely notice to those that 
are to be affected thereby. This it is the office of the train dis- 
patcher to do. But when he has given that information to a local 
operator, is that duty discharged, or does there rest upon the com- 
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pany the further obligation to see that ail of its servants through. 
whose hands th.at message goes on its way to the train employés 
sliall deliver it as given, and that in case of any failure in the 
line of communication the company shall be liable for the result- 
ing injury? In support of the latter view it is argued that if the 
duty to notify the train operatives of a change in the time-table 
is Personal to the ccmpany, and cannot be delegated to a sent- 
ant, so as to excuse the company from liability, it follows that 
such power, since it may not be delegated to one servant, may not 
be delegated by him to another, and that the reasons whicli lead to 
the conclusion that the train dispatcher is a vice principal lead 
directly to the further conclusion that the local telegraph operator 
stands in the same attitude to the company, and that the duty the 
company owes of furnishing a saf e place of opération to its employés 
cannot be discharged short of actual notice to those who are to be 
affected thereby, and whose personal safety is dépendent thereupon. 
After a careful considération of the question and of the strong 
reasons that may be urged in support of either view of this propo- 
sition, it is our conclusion that the better doctrine is that the local 
telegraph operator is the fellow servant of those who are in the con- 
trol and management of the train. It is évident, and the court 
will take judicial notice of the fact, that a disturbance in the 
regular time schedule of trains is fréquent and necessary in the 
opération of ail railroads. It then becomes necessary to issue spé- 
cial orders for their direction. Conductors, engineers, and brake- 
men hâve knowledge of that fact, and they know when they en- 
ter into the employment of the railroad company that their no- 
tice of such orders must come through the local telegraph op- 
erator at the station, and that they incur the risk of accident through 
his négligence or mistake. The spécial orders issue, in the flrst 
instance, from the train dispatcher. It is obviously impossible for 
him to give personal notice to ail who are to be governed there- 
by. The orders must, of necessity, be conveyed to some one in 
behalf of the others. The local telegraph operator, the conductor, 
the engineer, and the brakemen are ail engaged in a common em- 
ployment, — that of moving the train. The operator, it is true, is 
subject to no personal risk from any change in the time card, but 
that fact is not a controlling one in deciding who are his fellow 
servants. There must be some point where the responsibility of 
the company ceases. If it does not cease at the time when in- 
formation is given to the operator, where shall it cease? Could 
it be said that a conductor who received from the operator a mes- 
sage from the train dispatcher, yet who failed to guide his action 
thereby, stands in the relation of vice principal to the conductor, 
engineer, or brakeman of another train, who may be injured by his 
négligence? or that, if the operator should reçoive instructions 
from the train dispatcher to send out a flagman to signal an ap- 
proaching train, the company is responsible for the négligence of 
such flagman in failing to carry out such instructions? It seems 
just in principle to hold that the company has discharged its duty 
when it has given information to one of its servants who is engaged 



968 74 FEDERAL REPORTER. 

in the common employment of the others tliat are to be aiïected 
thereby, and bas instructed him to notify bis co-employés, and tbat 
wben tbe company bas exercised due care in selecting such local 
operator in tbe first instance, and bas net been négligent in em- 
ploying or retaining bim in bis office, it bas discbarged its dniv, 
and tbat sucb operator stands in tbe attitude of a fellow serv int 
to tbe trainmen. Tbis doctrine is sustained by tbe clear weigbt 
of autbority. Tbe leading case in its support is Slater v. Jewett, 
85 N. Y. 62. Tbere tbe question arose wbether tbe operator and 
conductor were fellow servants of tbe injured servant, in tbe same 
common employment. It was held tbat tbe telegrapber, wliose 
duty it was to receive and give information of tbe wbereabouts of 
trains and communicate orders to those controlling tbem, was 
closely connected witb the work of the conductor, which was tbat of 
moving tbe trains, and tbat botb were engaged in tbe same brancli 
of tbe defendant's business. The court said: 

"It is not true that.on an occasion lilce tliis it is tlie duty of tl)e master, or 
a part of liis contract, to see to it as witlu a Personal siglit and touch tliat 
notice of a temporary and spécial interférence witli the gênerai time-table 
cornes to the intelligent appreliension of ail those whom it is to .soveru in 
the running of approaching trains. It is utterly impracticable so to do, aud 
a brakeman or a flreman on a train knows that it is as well as any person 
connected witb the business. He knows that trains will often and unexjjcct- 
edly require to be stopped, and that such orders must, from the nature of 
the case, be given through servants skilled In receiving and transmitting theni. 
If there is due care and diligence in choosing compétent persons for that duty, 
a négligence by them in the perforruance of it is the risk of the employ- 
ment that the employé takes wlien lie enters the service. Such a variation. 
and the giving notice of it, is not like the supply of suitable machinery or 
of compétent and skilled fellow workmen. It is the act of an hour, or of an 
instant, which, for any useful effect to be got from it, must be done at the 
instant, and that, toc, from a distance." 

Tbe doctrine of Slater v. Jewett is not modifled, as contended 
by tbe défendant in error, by tbe later décision of tbe same court 
in Sheeban v. Eailroad Co., 91 N. Y. 332. That was a case wbere 
the train dispatcher telegrapbed a local operator instructions to bold 
a certain train for orders. Instead of holding the train for orders, 
the operator held it until a certain other train arrived at bis sta- 
tion, wben be permitted it to proceed, in conséquence of which 
a collision occurred. The décision in tbe court of appeals was 
that, under ail the circumstances, tbe trial court did not err in 
submitting to the jury tbe question of the company's négligence, 
since tbe jury might properly bave found négligence from the fact 
tbat the orders were not sent directly to the conductor of the train, 
which was to be governed thereby, but were communicated to a 
tbird person, tbe operator, who was instructed to bold the train 
for orders. Said tbe court : 

"It is one thing for the orders of the master to go by report or hearsay 
to the servant, and quite another when they are received by him directlj', 
and without an intervener." 

Tbe circuit court of appeals of the Sixth circuit, in deciding tbe 
précise point hère involved, said, and correctly said, of tbe telegraph 
operator: 
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"He and the engineer and the conductor work together, at the same tlme 
and place, for a common employer, wlth an immédiate common object, 
namely, the proper running of trains. It is essential, in the operating de- 
partment of a rallroad company, that there should be provision for com- 
municatlng to thoge in charge of différent trains the whercabouts of other 
irains, to avoid collision. This information is given by means of the gênerai 
time-table and gênerai rules for the running of trains with référence to each 
other, which the employés iu charge of each train are obliged implicitly to 
obey. But it often happens that the gênerai time-table must be varied from, 
and thèse variations must be communicated to those in charge of trains. 
This is effected usually by télégraphie orders from the siiperintendent or 
the train dispatcher, vi'ho has suprême control of the running of trains. 
The information is also communicated by means of flagmen, by means of tor- 
pedoes, by red lights and green lights upon trains, by the blocli-signal System, 
and in other ways. The subordinate employés, whose duty it is to transmit 
the orders of the offleer in control, or to give information as to the présence 
of trains upon any part of the track, without spécial orders, are engaged at 
the same tlme and place with the persons operating the train, in a common 
employment, having an immédiate, common object, namely, that of the 
running of trains, and therefore are fellow servants. The man who makes 
the signal at the station to the engineer on the approaching train to stop 
is as much engaged In the running and opération of that train as the flagman 
sent out ahead to signal the condition of .a switch. Neither exercises the 
discrétion or the judgment or the control of the master, but each contrlbutes 
his part to the safe running of the train. There can be no séparation of the 
signal department and the operating department, for the employés engaged 
upon the train, in the actual, manual opération of the train, are expected 
to be part of the signal department. of the company. The man who puts 
out the green light at the back of the train, to indicate that a train is fol- 
lowing, communicates to every station agent, everj' conductor, and every 
engineer who sees it knowledge upon which they, each of them, must act; 
and yet it can hardly be said that the brakeman, in displaying this green 
light, is acting in a différent department from the man wlio opens and closes 
the throttle valve of the engine." Railroad Co. v. Camp, 13 C. C. A. 233, 
65 Fed. 952-964. 

Of similar purport are Mt'Kaig v. Kailway Co., 42 Fed. 288, and 
Keiser v. Pennsylvania Co., 152 Pa. St. 38, 25 Atl, 175. The cases 
holding otherwise are Railroad Co. v. De Armond, 86 Tenn. 78, 5 S. 
W. 600, and Madden's Adm'r v. Railroad Ce, 28 W. Va. 610, neither 
of which, however, is authority upon the question hère conKsidered, for 
they are each based upon the rule of the différent department system 
which obtains in those states, under which it is held that the local 
telegraph operator is not the fellow servant of the trainmen; not, 
indeed, upon the ground that he is charged with the performance 
of the master's duty as to them, but because he is held to be a sei-v- 
ant in a différent department of service from theirs. 

It is urged that this court has expressed a différent view of this 
question in the case of Railroad Co. v. Charless, 2 C. C. A. 380, 51 
Fed. 562. The question decided in that case was whether or not the 
complaint had stated facts sufïicient to constitute a cause of action. 
One of the several grounds of négligence alleged in the complaint 
was that a telegraph operator at a certain station was aware of 
the péril to which the plaintiff was exposed, and had negligently 
failed to notify him thereof. In referring to this allégation the 
court said: 

"It was the duty of the company, as admitted in its amended answer, to 
furnish its employés engaged in maintaining its track and roadbed with in- 
formation concerning the movements of trains over the sections on which 
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they were employed. In the présent case it is alleged that this dnty was 
requlred to be performed by the telegraph operator at Cheney, but the dés- 
ignation of the officiai is Immaterlal. It was a direct, positive duty whlcli 
the Company owed such employés as were exposed to danger by the move- 
ment of trains. In Lewis v. Seifert, 116 Pa. St. 628-647, 11 Atl. 514, it was de- 
termined that a train dispatcher, wieldlng the power and authority of a rall- 
road Company in the moving of trains, in the changing of schedules, or the 
maklng of new ones as exigeneies requlred, is not a fellow servant with a 
train employé." 

It is clear from this quotation from the opinion that the court 
understood the allégation of the complaint and the admission of 
the answer to place the operator therein referred to substantially 
in the attitude of a train dispatcher, whose duty it was to order 
the movement of trains, and not in that of a local operator, through 
whom the orders of a superior were to be delivered. The question 
of the présent case was, therefore, not involved, and there is noth- 
ing in the opinion to conflict with the conclusion which we hâve 
reached. 

It is urged that, in any view of the facts of the case, there was 
négligence on the part of the défendant, since the rules of the 
Company required an operator receiving spécial orders concerning 
the movement of trains to display a red signal immediately on re- 
ceipt of the order, and to telegraph back to the train dispatcher, 
"Red displayed," and that in this instance the train dispatcher knew 
of the failure of the operator to display the red signal, for the 
reason that he received no such response to his dispatch, and that 
he was négligent in that he made no complaint to the operator, 
or inquiry as to the reason of the omission. The company's négli- 
gence in this respect, however, was not the ground of recovery 
laid in the complaint. The allégations of négligence are conflned 
specifically to the action of the local operator at the station. The 
question of the négligence of the train dispatcher was not referred 
to in the pleadings, nor was it submitted to the jury. The charge 
of thé court permitted them to consider the négligence of the local 
telegraph operator only, and not that of the train dispatcher. They 
were instructed that, if they found the operator négligent, it 
was the négligence of the company. It foUows from thèse views that 
the judgment must be reversed, at the cost of the défendant in 
error, and the cause remanded for a new trial. 

HAWLEY, District Judge (dissenting). I am of opinion that the 
décision of this court in Éailroad Co. v. Charless, 2 C. C. A. 380, 
51 Fed. 562-569, is applicable to the facts of this case; that it au- 
thorized the giving of the instruction herein complained of; that 
it is correct, and should be adhered to, notwithstanding the fact 
that other circuits hâve laid down a rule somewhat at variance 
with the principles therein enunciated. In that case it was ex- 
pressly held that an allégation which substantially stated that the 
telegraph operator at the local station negligently failed to notify 
plaintiff and his co-employés that in going west on the section at 
that time they would meet a freight train going east, was a sufBcient 
allégation to charge négligence upon the company. The court said 
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that the giving of this notice "was a direct, positive duty, which 
the Company owed such employés as were exposed to danger by tlie 
movement of the trains." It is proper to add that the Charless Case 
was talien to the suprême court of the United States, and was there 
reversed. 162 U. S. 359, IC Sup. Ct. 848. But the reversai was upon 
other grounds. As the direct point herein referred to was strongly 
urged as error in this court, it is fair to présume that it was directly 
relied upon in the suprême court. The natural inference to be 
drawn from the facts is that the suprême court did not consider 
that this point was erroneously decided by this court. The real 
controversy in the présent case is not to be confined to the ques- 
tion whether or not the local operator is a fellow servant with the 
conductor and engineer in the movement of the trains of the rail- 
road Company. As was said in Eailroad Co. v. Baugh, 149 U. 
S. 368-387, 13 Sup. Ct. 921: "The question turns rather on the 
character of the act than on the relations of the employés to each 
other. If the act is one donc in the discharge of some positive duty 
of the master to the servant, then négligence in the act is the nég- 
ligence of the master." It is the duty of a railroad company to notify 
tlie conductors and engineers in charge of the moving trains of 
any change which is made in the time of running the trains, in 
order to prevent accidents, injury, and loss of life to its employés, 
which would otherwise inevitably occur. When the regular or 
ordinary running of the trains is flxed by a schedule adopted by the 
company, and the conductors and engineers hâve notice thereof, 
they must be governed thereby. But whenever, from any cause, 
this schedule is departed from by the orders of the company, it 
becomes as much the duty of the company to notify the conductors 
and engineers of the change in the schedule time as it was, in the 
first place, to inform them of the regular schedule adopted by the 
company. Ail of the authorities déclare that it is the duty of a 
railroad company to exercise reasonable care in providing a safe 
place for its employés to work. This can only be done by notifying 
the employés in charge of and operating the trains, as tlîey are the 
employés who are immediately affected by the change in the schedule 
time, and their personal safety is dépendent upon their receiving 
notice thereof. The change in the schedule time necessarily placed 
the conductor and engineer of train No. 5 in a hazardous position. 
Unless they received notice of the change, they were liable, in the 
regular and ordinary discharge of their duty, without any fault what- 
ever on their part, to be put into a place of absolute danger. This 
was not one of the périls incident to their employment. It necessa- 
rily follows from thèse views that the company could not relieve itself 
of responsibility unless the notice sent by the train dispatclier to the 
local operator was either personal ly given to the conductor in 
charge of the train, or the "red signal" displayed, as required by 
the rules of the company. This conclusion, in my opinion, is sus- 
tained by the weight of reason and authority. In Sutherland v. 
Railroad Co., 125 N. Y. 737, 26 N. E. 609, 610, the court said: 

"The red flag signal was one of the means of notifying an approaching train 
to stop; but, when spécial orders were given to control the running of trains. 
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upon the observance of which the lives of persons dépend, the Jury, we 
think, had a right to détermine whether the eompany bad discharged its 
whole duty by givlng the order to the operator, without communicatlng it to 
the trainmen at some point before the train reached Petersburgh Junction, 
which, so far as appears, miglit hâve been done after the order to hold the 
train had been made, The jurv, within the cases of Sheehan v. Railroad 
Oo., 91 N. Y. 332, and Dana v. Railroad Co., 92 N. Y. 639, were entitled to 
say vfhether the eompany performcd the full measure of its duty, in vievi' 
of ail the circumstances, in taking no means to notify train No. 1 of Tlic 
order, except by the order to Johnson, relyiug exclusively on his performance 
of his duty." 

In Railroad Co. v. Poirier, 15 G. C. A. 60, 67 Fed. 881-889, tliis 
court said: 

"It was the duty of the défendant [the railroad eompany], when It put tne 
second train in motion, to malse suitable provision and to exercise ordinary 
and reasonable care for its safe management, to guard agaiust danger or 
accidents. Tliis was a positive duty upon the part of the défendant, wliicli 
it owed to its employés; and if this duty was delegated to any particular 
agent, and such agent was négligent in the performance of that duty, his 
négligence in that respect is the négligence of the défendant." 

It will be observed that in ail of tlie décisions of the suprême 
court of the United States where the question is discussed the duty 
which the railroad eompany owes to its employés, to exercise reason- 
able care in providing a safe place for them to work, is put in the 
same category, and rests upon the same plane, and is sustained 
upon the same reason, as is the obligation of the eompany to exer- 
cise reasonable care in furnishing to its employés suitable machinery 
to work with, and of keeping such machinery and appliances in 
proper repair. No greater or less duty is required in the one 
case than in the others. Keeping this constantly in view, it must 
necessarily follow that if the duty of the railroad eompany in the 
présent case was discharged when its vice principal, the train dis- 
patcher, directed the local operator at Dillon to notify the con- 
ductor and engineer of train No. 5 of the change in the time-table, 
then it would in ail cases be released from liability from accidents 
arising from its failure to provide suitable machinery, or to keep 
it in necessary repair for the safe movement of its trains, whenever 
it had selected a compétent person, and delegated him to perform 
such duties, notwithstanding his négligence in failing to perform 
such duty. This would be so, independent of any question as to 
whether or not such person is a fellow servant with the conductor 
and engineer of the moving trains. "Wliat is the controlling prin- 
ciple which governs ail thèse cases? Take the case of Railwav 
Co. V. Daniels, 152 U. S. 684-689, 14 Snp. Ct. 756, where an accident 
occurred by reason of the unsafe condition of the wheels of the 
car in which the brakeman, in the regular discharge of his duty, 
was required to be. The trial court instructed the jury as fol- 
lows: 

"If you flnd that there was a want of care and diligence on the part of the 
persons engaged in inspecting the wheels of the cars of défendant, and that 
the accident was caused thereby, it is not a défense for the défendant to show 
that it used proper diligence and care alone, and only in the selecting of such 
agents, but the défendant is responsible for the acts of his employés in repair- 
ing and inspecting machinery to the same estent as if he were himself prés- 
ent doing ths act." 
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This instruction was sustained, and in tTie course of the opinion 
the court said: 

"There can be no donbt that under the circumstances of the case at bar 
the duty rested upon the company to see to It, at this Inspectins station, that 
the wheels of the cars in this frelsht train, whieh was about to be drawn 
out upon the road, were in safe and proper condition, and this duty could not 
be delegated, so as to exoneri/te the company from liability to its servants 
for injuries resulting from the omission to perform that duty, or through its 
négligent performance." 

Was it not as mucli the positive duty of tiie company in the 
présent case to notify the conductor and engineer of train No. 5 
of the change in the schedule time, as it was in the Daniels Case 
to provide the employés with a safe wlieel? If the railroad com- 
pany in that case was not relieved from responsibility when it se- 
lected a compétent person to act for it, how can it logically be 
said that the company is relieved in the présent case because its 
whole duty was performed when it delegated the duty of notifying 
the conductor and engineer to the telegraph operator who was a 
compétent person? Under the décisions of the suprême court, the 
question as to whether or not the local operator in this case, or 
the inspecter of the cars in the Daniels Case, was a fellow servant 
with the operatives on the train, is not the controlling question. 
It being a positive duty of the company to give the notice, the com- 
pany should be held responsible for the négligence of the employé 
to whom it delegated that particular duty. Railroad Co. v. Peter- 
son, 162 U. 8. 346, 353, 16 Sup. Ct 843, 845, which is the latest expo- 
sition of that court upon this subject, announces the true rule as fol- 
lows : 

"The gênerai rule is that those entering into the service of a common 
master become thereby engaged in a common service, and are fellow servants; 
and, prima facie, the common master is not liable for the négligence of one of 
his servants which has resulted in an injury to a fellow servant. There 
are, however, some duties which a master owes, as such, to a servant en- 
tering his employment. He owes the duty to provide such servant with a 
reasonably safe place to work in, having référence to the character of the 
employment in which the servant is engaged. He also owes the duty of 
providing reasonably safe tools, appliances, and maohinery for the aceom- 
plishment of the worli necessary to be done. He must exercise proper dili- 
gence in the employment of reasonably safe and compétent men to perform 
their respective duties; and it has been held in many states that the master 
owes the further duty of adoptlng and promulgating safe and pr-^per rules 
for the conduct of his business, including the government of the uiachinery 
and the running of trains on a railroad track. If the master be neglectfiil 
in any of thèse matters, It is a neglect of a duty which he personally owes 
to his employé; and, if the employé suffer damage on account thereof, the 
master is liable. If, instead of personally performing thèse obligations, the 
master engages another to do them for him, he is liable for the neglect of 
that other, which, in such case, is not the neglect of a fellow servant, no 
matter what his position as to other matters, but it is the neglect of the 
master to do those things which it is the duty of the master to perform as 
such." 

See, also, Railroad Co. v. Seelev, 54 Kan. 21-30, 37 Pac. 104; Rail- 
road Co. V. Kneirim (111. Sup.) 39 N. E. 324. 
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THE GRENADIER v. THE AUGUST KORFF. 

THE AUGUST KORFP y. THE GRENADIER. 

CDistrict Court, E. D. Pennsylvania. June 30, 1896.) 

1. Collision— Steamers in Foo—Speed. 

Where steamers become a-ware of eaeh other's présence, In a fog so 
dense that neither can be seen beyond two lengths, and that tlie sound 
of the fog signais is liable to be defleeted, tlie duty of each Is to stop 
and awalt the lifting of the fog, or, at ail eveuts, to slow down so com- 
pletely that each can stop within the distance In which a vessel can cer- 
tainly be seen. 

2. Samk— Application op Rules. 

Articles 16 and 22 of the International Rules, which provide that If two 
ships under steam are crossing so as to involve risk of collision, the ship 
which has the other on her own starboard side shall keep out of the way 
and the other shall keep her course, do not apply to cases where the ves- 
sels, though crossing, cannot sue each other or ascertain thelr respective 
locations and bearings because of fog. 

8. Sam". 

Where two steamers collided In a dense fog, one of them having stopped 
her englues, aud commenced to back, soon after hearing the other's fog 
signal, while the latter did not slow materially, if at ail, below half speed, 
until near the moment of collision, lield, that the latter was solely in fault. 

Thèse were cross libels in rem to recover damages resulting from a 
collision between the steamers Grenadier and August KorfE. 

Convers & Kirlin, for the Grenadier. 

Robert D. Benedict and Henry R. Edmunds, for the August Korfl. 

BUTLER, District Judge. On the morning of August 1, 1894, 
at 24 minutes past 6 o'clock (according to the Grenadier's time, 
and 12 minutes past 7 o'clock, according to the KorfE's) the Grena- 
dier, a steamship of 921 tons register, and 236 feet long, on her 
way from Rotterdam to Newcastle, and the steamship Koriï, of 
3,104 tons register, and 365 feet long, on her way from Nordenham 
to Philadelphia, collided in the North Sea, in latitude 52-31, and 
longitude 3-25 E. The Grenadier sank within half an hour, and 
with her cargo was lost, while the Korfl escaped without very 
serions injury. A fog existed at the time, quite dense, through 
which it was impossible to see beyond a short distance — probably 
not beyond two lengths of the shorter vessel. The course of the 
Grenadier when the Korff's signal was first heard was near N. 
W., and that of the Korfl near S. W. They were unaware of each 
other's approach until their respective signais were heard, and nei- 
ther was seeô, nor could be seen, until they were dangerously near 
together — probably within less than twice the length of the smaller 
vessel. The Korff's stem struck the Grenadier at the beak of her 
forecastle, on the bluffl of her starboard bow, nearly at a right an- 
gle, penetrating a distance of 15 to 20 feet. 

What occurred before the signais were heard respecting the speed 
and navigation of the respective vessels is not deemed important. 
At this time each was enveloped in fog, so dense that the other 
could not be seen, nor her location or course be ascertained from 
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the signais heard. They miglit be near together or far apart; 
tlieir courses miglit be crossing, or opposite, or otherwise. Kothing 
could be determined by sight, and sound was unreliable — likely 
to be obstructed or detlected, and calculated to mislead. 

Wliat was the duty of tlie vessels under thèse circiimstances? 
Plainly, I thinlv, it was to stop, and await the lifting of the fog or 
seeli to ascertain each other's situation by repeated signais; at ail 
events (if it was not this) it was to slow down so completely that 
each could stop forward motion within the distance at which a 
vessel might certainly be seen through the fog. To move with 
greater rapidity under the circumstances would seem to be clearly 
improper, and indeed reckless. This view has the support of abund- 
ant authority: The Bolivia, 1 U. S. App. 26, 30 [1 G. G. A. 221, and 
49 Fed. 169]; The Golorado, 91 U. S. 692; The Nacoochee, 137 
U. S. 330 [11 Sup. et. 122]; The Europa, 2 Eng. Law & Eq. 557; 
The Batavier, 9 Moore, P. G. 286; The Martello, 153 U. S. 04, 71 [14 
Sup. Gt. 723] ; Steamship Go. v. Fabre, 1 U, S. App. 614 [3 C. 0. A. 
534, and 53 Fed. 288]. 

The Korlï's proctors contend that: 

"The navigation of the vessel was governed by the 13th, lOth, 18th, aud 
22d articles or the Internatlounl liules: 

"Article 13: 'Every ship shall, in a fog, mist or falling snow go at a mod- 
erate speed.' 

"Article 16: 'If two ships under steam are crossing so as to involve risk 
of collision, the ship which has the other on her own starboard side shall 
keep ont of the way of the other.' 

"Article 18: 'Every steamship when approaching another ship so as to in- 
volve risk of collision, shall slacken her speed, or stop and reverse, if nec- 
essary.' 

"Article 22: 'Where by the above rviles one of two ships is to keep ont of 
the way, the other shall keep her course.' 

"Thèse vessels were on crossing courses, the Grenadier heading N. N. W., 
and the Korff heading S. W. % W., almost at riglit angles. And the Grenadier 
had the Korff on her starboard side. It was therefore her duty to keep out 
of the way of the Korff. And the burden is upon her to excuse herself." 

In the court's judgment neither of the rules invoked, except the 
eighteenth, is applicable to the circumstances of this case. The 
thirteenth contemplâtes navigation in a fog, generally, and not un- 
der the spécial conditions existing hère, where the vessels were 
apparently near together, and their locations and courses unknown 
to each other. The sixteenth clearly contemplâtes navigation un- 
der ordinary circumstances, where the vessels can see each other 
and thus ascertain their respective courses. Its application is im- 
possible where the vessels are enveloped in dense fog, unable to 
see each other or to ascertain their respective locations and bear- 
ings. That such was the situation is indisputable. The testimony 
on both sides shows it. The eighteenth also in terms contemplâtes 
that the vessels shall know their respective courses, and thus be 
able to see the threatened danger. Tn spirit however, it is appli- 
cable to a case where the vessels are hidden from each other by fog, 
and the signais heard indicate possible danger. Safety then re- 
quires that each shall stop for a time, or at least slow down as be- 
fore stated. After the Grenadier came within sight it was too 
late to do anything but endeavor to back, and to change head; and 
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too late to accomplish anytliing hj sucb. endeavor if eitlier of them 
■was making material headway. 

Such being the duty of the vessels what did they do? 

The Grenadier stopped lier engines on liearing the Korff's flrst 
signal, and soon after reversed them, and signaled accordingly, on 
hearing the second, which seemed nearer. Her witnesses testify 
positively and consistently to this; and upon a full examination of 
the testimony relating to the subject, T believe them. Nothing in 
the circumstances of the case conflicts with what they say. It is 
urged that the character of the Grenadier's wound contradicts them, 
that it shows her to hâve been in rapid motion, and to hâve driven 
herself with great force against the Korfl's stem. In my judg- 
ment the character of the wound strongly tends to prove the con- 
trary. It seems not only improbable, but virtually impossible, that 
the wound should hâve been produced in this way. If the Korff 
was still, as she allèges, and the Grenadier in rapid motion the lat- 
ter would most probably hâve slid ofE from the former's stem, 
with little injury to either. To drive herself against the stem with 
such force that it would penetrate to her center she must hâve ap- 
proached virtually sideways, and with greater speed than she could 
command in that direction. The wound was in her strongest part, 
through thick iron plates and heavy timbers, and could in my judg- 
ment only be made by a blow of very great force, delivered against 
her nearly at right angles. Of course, it is impossible to hâve an en- 
tirely accurate description, in ail respects of the wound. Its proxi- 
mate size, direction and depth are not, however, in doubt. There is 
some dispute about the direction in which the plates were bent. 
The weight of the évidence, however, is that it was inwards. The 
Grenadier's witnesses unité in saying it was, and the master of the 
Korff, when flrst examined on the subject, agreed with them. The 
position of the vessels immediately after the collision tends to sup- 
port this inference from the character of the wound. The Grenadier 
was turned westward, while the Korff was forward in the same direc- 
tion. 

The Grenadier's eiïort to back away as the Korff's signal seemed to 
approach, was not a fault; it indicates a proper degree of caution. 
It is idle to speculate about what might hâve occurred if she had 
not backed, or had moved forward. If she had moved forward 
with material headway, and collision had resulted, she would hâve 
been blamed, and doubtless been held responsible, in part at least, 
for the conséquences. 

The Korff did not stop on hearing the Grenadier's flrst signal; 
and I believe, after a full examination of her testimony, did not 
slack up materially, if at ail, below half speed until near the mo- 
ment of collision. Her testimony is not harmonious, and I think 
the weight of it, when the registrations upon her log are included, 
supports this view. The testimony of the Grenadier's witnesses 
who watched her approach and remarked upon it at the time, and 
the character and conséquences of the blow and wound she re- 
ceived, do not leave my mind in doubt. I feel no hésitation in 
finding that the Korff was blâmable in the respect stated, and that 
this fault alone caused the disaster. The libel against her must 
therefore be sustained, and her cross libel be dismissed. 
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LA PAGE V. DAT. 
(Circuit Court, N. D. New York. July 3, 1S96.) 

1. Removal ot Cal'ses — Effect of Application. 

When a pétition and bond for the removal of a cause from a state to 
a fédéral court are presented, before the expiration of the time to answer, 
to a judge of the state court, who is then holding a tenn of such court, 
the cause is thereby immediately removed, though no formai order of 
removal is made then, nor until after the time to answer has expired. 

2. Samb — Session of Court. 

A positive averment, on oath, by the counsel for the removing party, 
that the judge to whom the papers were presented was then holding a 
spécial term of the court, under a rule providing that the spécial term 
is always open when the judge is présent, is sufBcient to show that the 
co'Tt was in session, though the judge, on présentation of the papers, 
ii-„Kes an order to show cause which is not in form a court order. 

On Motion to Eemand. 

John P. Kellas, for plaintlff. 
W. A. Poucher, for défendant. 

COXE, District Judge. This action is to recover $10,000 for an 
alleged assault. The answer is a gênerai déniai. Both parties 
are citizens of the state of New York and réside in this district. 
The summons and complaint were served March 30, 1896. The time 
to answer expired Aprjl 20, 1896. On the 18th of April, a pétition 
for removal, bond, etc., were presented to a justice of the suprême 
court of the state, who approved the bond and granted an order to 
show cause returnable at a spécial term of the court held May 4th, 
why the cause should not be removed to the United States circuit 
court. On the 20th of April, before the time to answer had expired 
the pétition, bond, etc., were filed with the clerk of Franklin county. 
The order also stayed ail proceedings and extended the defendant's 
time to answer 20 days. By an order, dated May 4th, the state 
court accepted and approved the bond and pétition, and ordered the 
cause removed to this court. 

The pétition allèges that the défendant is a spécial inspector of 
customs, and ail of his acts were done by virtue and color of his of- 
iice. The removal was evidently based upon the defendant's officiai 
character. Whether this court obtained jurisdiction must be deter- 
mined by what took place prier to April 20th, the last day to an- 
swer permitted by the state law. The order of May 4th was too 
late. This question has been so often decided by the fédéral courts 
that it can no longer be considered doubtful. See Martin's Adm'r 
V. Railroad Co., 151 U. S. 673, 687, 14 Sup. Ct. 533; Velie v. Indemni- 
ty Co., 40 Fed. 545; Mining Co. v. Hunter, 60 Fed. 305; Williams v. 
Association, 47 Fed. 533, and cases cited. 

Notwithstanding an occasional dictum to the contrary it is con- 
ceded by the défendant that the pétition and bond must hâve been 
presented to the court, the mère filing in the clerk's office of Frank- 
lin county being insufflcient. The issue, then, is narrowed to the 
single question : Was the court in session on the ISth of April ? If 
v.74F.no.ll— 62 
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so it would seem tliat tlie présentation of thé pétition and bond and 
the approval of the latter worked a removal of the cause eo instante. 
The défendant had made and flled a pétition and bond in the state 
court before his time to answer expired, and that court had accept- 
ed the bond. Every requirement of the statute had been fulfilled. 
25 Stat. 433, § 3. An order of the state court is not absolutely nec- 
essary. Wilson v. Telegraph Oo., 34 Fed. 561; Eemoval Cases, 100 
U. S. 457; Eailroad Co. v. Koontz, 104 U. S. 14. The moment the 
proper papers are filed in the state court that court loses jurisdic- 
tion and the fédéral court acquires jurisdiction. What took place 
in the state court after the removal to this court need not be consid- 
ered. If the cause were removed prior to April 20th, the proceed- 
ings thereafter in the state court were, of course, coram non judice 
and of no validity whatever. 

Was the court in session on the 18th of April? The défendant 
produces a rule of the court to the effect that spécial terma are al- 
ways open for ex parte business at Canton when the justice is prés- 
ent. The lawyer who acted for the défendant swears: 

"That on the ISth day of April, 18&8, he appeared at a spécial term of the su- 
prême court held by and at the chambers of Hon. Leslie W. Russell, in sald 
village of Canton, and duly presented the verified pétition. * * * That 
déponent knows of his own linowledge that the honorable justice, Leslie W. 
Russell, was at the time and place aforesaid holding a spécial term." 

To the same effect are the affldavits of the court stenographer and 
the défendant. Thèse statements are not contradicted. The 
plaintiff argues in opposition that the order made on the 18th was 
not a court order. It certainly was not so in form, but this is in- 
sufficient to overcome tlie positive averments of the défendant that 
a spécial term was actually in session at the time. The défendant 
having inade a timely présentation of the removal papers to the 
state court did ail that the statute requires. What that court did 
or failed to do thereafter is, therefore, whoUy immaterial. 

I hâve thùs decided the only question which has been argued. It 
seems to be conceded on ail sides that the action is one which might 
properly hâve been removed, although the précise nature of the féd- 
éral question which can arise in an action of assault and battery, the 
answer being a gênerai déniai, has not been pointed ont. Tennes- 
see V. Union & Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 654. The 
motion to remand is denied. 



BLACK V. BLACK et al. 
(Circuit Court, E. D. Pennsylvania. May 1, 1896.) 

No. 36. 

1. JUnTSDICTION OF FbDKKAL CoDRTS — FoilKCLOSURE OF MORTGAGE — StATB 
PliOOEDUIlB. 

The fédéral courts hâve jurisdiction of an action of seire facias sur 
mortgage, for the purpose of foreclosing a mortgage, according to the 
forms of procédure prescribed by the Pennsylvania statute. 
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2. Ejbctmbnt — Pleadino — Waivbe or Depbcts. 

In ejectment in Pennsylvania, the omission of the writ to name the 
townshlp in wliich tlie land lies is waived by pleading the gênerai issue, 
wliere ttie land Is fully Identifled by its boundaries, and also by tlie aver- 
ment that it is the land in the actual occupancy of défendants. Lyons v. 
Miller, 4 Serg. & R. 279, followed. Hunt v. McFarland, 38 Pa. St 69, dis- 
tinguished. 

This was an action of ejectment for 1,000 acres of land lying in 
the eounties of Delaware and Pliiladelphia, in tlie state of Penn- 
sylvania, and more particularly described in the writ by metes 
and bounds. 

A plea in abatement was subsequently filed by défendants alleg- 
ing, inter alla, that the name of the township in which the lands 
were located had been omitted from the writ, contrary to the terms 
of the act of assembly of Pennsylvania of March 21, 1806, and that 
the circuit court had no jurisdiction in the case, it being based 
upon an action of scire facias sur mortgage. This plea was never 
passed upon by the court, and one of "not guilty" was subsequently 
entered, and trial had thereon upon the issue raised. A verdict 
being had for the plaintiff, the présent rule for a new trial, and 
for judgment for défendants notwithstanding the verdict, was 
taken. 

Francis Tracv Tobin and Henry Budd, for the rule, cited Black 
V. Tricker, 52 Pa. St. 436, and Stimmel v. Miller, 8 Pa. Oo. Ct. E. 
128, in addition to the cases mentioned in the opinion. 

BUTLER, District Judge. The plaintiff after putting in the rec- 
ord of the mortgage to her of Edgar N. Black, and of the sci. fa. 
proceedings thereon, including the judgment in her favor, followed 
it with the marshal's deed to her, a certifled copy of the will of 
Edgar's father in his favor, ard of certain conveyances to him by 
deed; and then called witnesses who testified to Edgar's occupancy 
of the land and exercise of ownership over it for many years. With 
this the plaintiff rested. The défendants offered no testimony, but 
presented several points, in each of which the court was requested 
to direct a verdict in their favor. The points were reserved and 
filed, and the jury was instructed that to entitle the plaintiff to 
recover against the défendants (who were not défendants in the 
exécution under which the plaintiff purchased) she must show title 
in Edgar N. Black at the date of the mortgage; and called atten- 
tion to the fact that to show such title she had produced the cer- 
tifled copy of the will before them, and of the several deeds in 
Edgar's favor, and had called the witnesses whom they had heard, 
to show Edgar's occupancy of and exercise of ownership over, the 
land; and instructed them that this was sufQcient évidence of title 
in Edgar, at least as against the défendants, who had shown no 
right in themselves, and who might therefore be regarded as tres- 
passers, provided the conveyances, including the will, purported 
to transfer the land in question to him; that while the défendants 
could hold the possession until title in the plaintiff through Edgar 
was proved, as before indicated, such proof would justify and re- 
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quire a verdict agaînst them; that the only question therefore, for 
the jury was, had the plaintiff shown such title, and that this ques- 
tion was to be determined from the évidence referred to, including 
that regarding Edgar's occupancy and acts of ownership. The 
jury rendered a verdict for the plaintiff; whereupon the défendants 
entered a rule for new trial, and assigned as reasons therefor the 
court's failure to affirm their points and also a rule for judgment 
in their favor notwithstanding the verdict on the reserved points. 
On the hearing of thèse rules Circuit Court Judge Acheson sat 
with the trial judge, and concurs in the conclusions about to be 
stated. In support of the rules the défendants presented two ques- 
tions only: First. Is the omission to name the township in which 
the lands lie, in the writ, a fatal defect? And, second, had the cir- 
cuit court jurisdiction in the foreclosure proceedings? The second 
question was decided by this court in those proceedings, and can- 
not therefore be regarded as open. The first must be ruled against 
the défendants. It is one of state law — involving the construction 
of a state statute — and the suprême court of the state bas decided 
it Lyons v. Miller, 4 Serg. & E. 279. In that case the township 
was omitted as it is hère, and the land was described by adjoiners 
simply, as hère. The. court held the omission to be immaterial 
after issue joined, in other words that the name of the township 
was matter of form, the land being sufflciently described without 
it, and that the objection to its omission was waived by the plea 
entered. Hunt v. McFarland, 38 Pa. St 69, does not conflict with 
Liyons V. Miller. There one of the boundaries was in controveray, 
and this controversy led to the suit. The gênerai verdict rendered 
left it undetermined ; and the sheriff could not of course détermine 
it in delivering possession. The jury, under the circumstances, 
should hâve found and described the true boundary, as the court 
points ont. Hère there was no such controversy about bound- 
aries. The défendants, who under the évidence may be regarded 
as trespassers, hâve no interest in the question, and the omission 
referred to is immaterial. The land is fully identified not only 
by tl;;e description of its boundaries but also by the statement that 
it is the land in the actual occupancy of the défendants. When 
the gênerai issue was pleaded therefore any objection which might 
possibly hâve been made on account of the omission at an earlier 
stage of the case, was waived. If the fact had been pleaded in 
abatement the omission might hâve been supplied without loss of 
time, and it should therefore hâve been so pleaded as is pointed 
ont in Lyons v. Miller. Nothing need be added on this subject 
to what is so forcibly said in that case. The rules must be, and 
are dismissed, and judgment may be entered on the verdict for the 
plaintiff. 
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VAX PATTEN V. CHICAGO, M. & ST. P. R. CO. 

(Circuit Court, N. D. lowa, W. D. June 10, 1896.) 

1. United States Courts — Jdrisdictioîj" — Distiucts. 

Where exclusive jurisdiction is created and conferrecl ujwii the courts 
of tlie United States by spécial aets, passed prior to tlie enaetment of 
the judiciary acts of Mardi 3, 1887, and August 13, 1888, the jurisdictiou 
se conferred is not affected by the provisions ol" those acts, limiting the 
place of briuging suit to the district whereof one of the i>arties is an 
inhabitant; such limitation being a.pplicablo only to cases whereof the 
State and fédéral courts hâve concurrent jurisdiction. In re Hohorst, 
14 Sup. et. 221, 150 U. S. 053, followed. 

2. Same — Interstate Commi;bce Act. 

The fédéral courts hâve exclusive jurisdiction of suits brought under 
sections 8 and 9 of the interetate commerce a ut, to recover damage for 
overcharging. 

S. Same. 

The limitation as to the district within which suit can be brought In a 
United States circuit court, contained in the judiciary acts of 1887 and 1888, 
doea not apply to suits brought under sections S and 9 of the Interstate; 
commerce act, to recover damages for overcharging, but such suits may 
be brought in any district in which the défendant can be found. 

Action brought under provisions of the interstate commerce act, 
to recover damages for alleged overcharges. Submitted on ques- 
tion of jurisdiction. 

Spencer Smith and Harl & McCabe, for plaintiff. 
Greorge R. Peck, H. H. Field, and Shull & Farnsworth, for défend- 
ant. 

SHIRAS, District Judge. In this action the plaintiff seeks to 
recover damages against the défendant railway company, under the 
pro\àsions of the interstate commerce act, for alleged overcharges; 
and the question now before the court is that of the jurisdiction 
of this court, the défendant company being a corporation created 
under the laws of the state of Wisconsin, but operating many miles 
of railway within the Northern district of the state of lowa. On 
behalf of the défendant it is contended that the provisions of the 
act of congress of 1887, as amended by the act of 1888, control the 
question of the place of bringing suits based upon section 9 of the 
interstate commerce act, and therefore such actions must be brought 
in the district of which the défendant is an inhabitant, which in 
the case of corporations must be in the state wherein they are in- 
corporated, and within the district in such state (in case there is 
more than one district therein) wherein the corporation has Its 
principal or corporate office, as was held by the suprême court in 
RaUway Ce. v. Gonzales, 151 U. S. 496, 14 Sup. Ct. 401. In con- 
sidering the question thus presented, we must bear in mind that 
the matter of the jurisdiction of a fédéral court embraces two prop- 
ositions: First. Is the controversy one of fédéral cognizance, by 
reason of the subject-matter or by reason of the diverse citizenship 
or alienage of the litigants? Second. If so, is the particular court 
whose jurisdiction is invoked compétent to entertain the suit? 

In determining the first question, it is clear that in the case now 
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before thé court thé answer to the query whether the subject-mat- 
ter of controversy is within fédéral cognizance is to be sought, net 
in the provisions of the acts of 1887-1888, but in the provisions 
of the interstate commerce act. As already stated, this action is 
expressly based upon the provisions of the interstate commerce 
act, and the right of action created by sections 8 and 9 thereof 
would exist if the acts of 1887-1888 had never been adopted, and 
would continue to exist if those acts were to be now wholly re- 
pealed. That the subject-matter of the controversy, being a claim 
to recover damages for alleged violations of the interstate com- 
merce act, the right to recover therefor being created by section 8 
of that act, is one of fédéral cognizance, is not denied by the défend- 
ant; and the inquiry is therefore narrov^^ed down to the second 
proposition, to wit, whether this court is compétent to take juris- 
diction over the défendant corporation, in the absence of consent 
upon its part to submit the controversy to the judgment of this 
court. 

Counsel hâve discussed the question whether, under the provi- 
sions of the interstate commerce act, the jurisdiction over actions 
for damages based upon section 8 of the act is exclusive in the 
courts of the United States. Upon this proposition I concur in 
the view maintained by counsel for the plaintiff, that the jurisdic- 
tion is exclusive in the fédéral courts, in that section 9 of the act 
provides the remedy for the liability created by section 8, and that 
remedy consists in the right of invoking the aid of the commission, 
or of seeking damages in a district or circuit court of the United 
States of compétent jurisdiction. If it had been the intent of con- 
gress that persons seeking relief against the violations of the act 
named in section 8 should hâve the right to sue for damages in 
state as well as fédéral courts, then the déclaration in section 9 
would hâve been that the action for damages might be brought in 
any court of compétent jurisdiction; but, instead of so enacting, 
the act déclares that the remedy shall consist of a right to appeal 
to the commission, or to sue for damages in any district or circuit 
court of the United States of compétent jurisdiction. Thus, we 
reach the vital point in this inquiry, and that is, what is meant 
by a "circuit court of compétent jurisdiction," as thèse words are 
used in section 9 of the interstate commerce act. The use of thèse 
words in the section would seem to indicate that, in the view of 
congress, there are courts of the United States compétent to take 
jurisdiction over each cause of action as it arises under the pro- 
visions of the act, and courts not compétent to entertain juris- 
diction. It is clear that such différence, in the right to entertain 
jurisdiction in a given case, does not grow ont of any différence 
between the several circuit courts with respect to their jurisdic- 
tion over the subject-matter of the controversy. In this particular 
no distinction or différence exists between the circuit courts in 
the several districts, and it is therefore clear beyond question that, 
in using the words "of compétent jurisdiction" in the nînth sec- 
tion of the act, congress did not enact, assume, or imply that, as 
between the several circuit courts of the United States, there were 



VAN PATTEN V. CHICAGO, M. & ST. P. R. CO. 983 

some compétent to take jurisdiction under the provisions of the 
interstate commerce act, and some that were incompétent so to do. 
This being true, it follows that the words in question must hâve 
been used with référence to the place or district within which the 
court could obtain jurisdiction over the défendant; and the mean- 
ing of section 9, in this particular, is that any person claiming 
damages against a common carrier, under the provisions of section 
8, may bring suit for such damages in any circuit court of the 
United States before which the défendant in the given case can be 
lawfully compelled to appear and défend against such claim for 
damages. The use of the words in question shows that it was the 
intent of congress to enact a limitation upon the matter of the place 
of bringing suit, and the extent of the limitation is the material 
question at issue. I do not iind in the interstate commerce act, 
approved February 4, 1887, any spécifie provision upon the subject 
of the place or district within which suits for damages might be 
brought; and, in the absence of such provision in the act, it would 
seem to be the fair conclusion that congress intended to leave that 
matter to be settled by the gênerai statutes regulating the place 
of bringing suits in the courts of the United States. When the 
interstate commerce act was adopted, in February, 1887, the act of 
1875 was then in force, which enacted that no civil suit should be 
brought against any person by any original process in any other 
district than that whereof he is an inhabitant, or in which he may 
be found at the time of serving process. Under this provision of 
the act of 1875, this court would hâve jurisdiction over this case, 
because the défendant company is engaged in operating Unes of 
railway in the state of lowa and within the Northern district, sub- 
ject to the provisions of the statutes of the state of lowa under 
which due service on the corporation can be had, and the corpora- 
tion can be found within the district, within the principle recog- 
nized in Re Schollenberger, 96 U. S. 369. This provision of the 
act of 1875 having been repealed by the amendatory acts of 1887- 
1888, the query is whether such repeal aiïects the question of the 
place of bringing suits based upon the interstate commerce act. 

On behalf of plaintifE it is contended that, in the absence of ail 
statutes, the gênerai rule is that if the subject-matter of a contro- 
versy is within the jurisdiction of a court, and the défendant cornes 
or is found within the territorial jurisdiction of the court, so 
that its process may be served upon him, and process in the given 
case is thus served upon the défendant, jurisdiction is thereby 
obtained. Granting this to be true, it is, nevertheless, also true 
that, by législative enactment, the jurisdiction of both state and 
fédéral courts is in many instances limited by provisions requiring 
spécifie actions to be brought only in named courts, or within cer- 
tain counties or districts. A limitation as to the place of bringing 
suit in the courts of the United States has always existed, being 
found in the judiciary act of 1789 and in ail subséquent acts amenda- 
tory thereof. An examination of the act of 1789 shows that sec- 
tion 11 of that act is the one that created and defined the juris- 
diction of the circuit courts both as to subject-matter and parties 
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in civil actions at law or in equity, and in criminal actions, and 
also as to the place of bringing suit. In other words, tlie section 
includes the matter of jurisdiction proper, that is, the question 
whether, for any reason, the controversy cornes within the fédéral 
cognizance, and, secondly, in what courts can a défendant be com- 
pelled to appear and answer to a matter of fédéral cognizance? 
By the act of 1875, the jurisdiction of he circuit courts as to 
subject-matter and to parties was enlarged to the full constitutional 
lirait, and as to the place of bringing suit the provisions of section 
11 of the act of 1789 were not materially changed, except as to 
cases for the enforcement of liens and coming vi'ithin the provisions 
of section 8 of that act. Under both thèse acts, to wit, of 1789 
and 1875, suit in a case of fédéral cognizance might be brought in 
any district wherein the défendant might be found at the time of 
serving process. This continued to be the law until the adoption 
of the act of 1887, which struck ont the words providing for juris- 
diction in the district wherein the défendant might be found, and 
limited the place of bringing civil suits to the district of which 
the défendant is an inhabitant, except with regard to suits wherein 
fédéral jurisdiction exists solely by reason of the diversity of the 
citizensihip of the litigants, in which cases suit may be brought in 
the district of the résidence of either party. It is therefore appar- 
ent that, if the provisions of the acts of 1887-1888 in regard to the 
place of bringing suit are applicable to this case, the défendant 
cannot be compelled to litigate the claim of alleged overcharges 
before this court, because the défendant, being a corporation created 
under the laws of the state of Wisconsin, is not and cannot be an 
inhabitant of this district. Shaw v. Mining Co., 145 U. S. 444, 12 
Sup. et. 935. 

Ùpon behalf of the plaintiff it is urged that the provisions of 
the acts of 1887-1888 in this regard are not applicable to this 
case, for the reason that the right of action herein involved arises 
out of the provisions of the Interstate commerce act; that the 
jurisdiction of the court is dépendent upon the latter act, and is not 
limited by the provisions of the acts of 1887-1888. In support of 
this view, it is contended that the acts of 1887-1888 are, by the 
express terms thereof, limited to actions whereof the state courts 
hâve concurrent jurisdiction with the fédéral courts, and that, as 
this case is one over which the fédéral jurisdiction is exclusive, it 
does not in any particular come within the provisions of the acts 
of 1887-1888. The original Interstate commerce act was adopted 
February 4, 1887, and the act relative to the jurisdiction of the 
circuit court was approved March 3, 1887. It is well known that 
both thèse acts were under considération, both in committee and 
before the houses of congress, for a long period, and it can hardly 
be presumed that it was the intent of congress to alter or amend 
the Interstate commerce act by the judiciary act. Thus, under the 
provisions of the former act, there is no limit in the matter of 
amount upon the right of the fédéral courts to entertain jurisdic- 
tion in actions brought to recover damages for violations of the act; 
and it cannot be the fact that the limitation of |2,000 contained in 
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the judiciary act was intended to be applied to cases arising uuder 
the interstate commerce act, for in that event juiisdietion would 
not exist in any court in cases wherein the damages did not exceed 
the sum of |2,000. Upon the question whether actions for dam- 
ages for violations of section 8 of the interstate commerce act 
are within fédéral jurisdiction, it must be held that the proA-isions 
of the judiciary acts of 1887-1888 are not applicable thereto. The 
jurisdiction over the same is a spécial one, created by the inter- 
state commerce act, and the rights of action thereby created and 
the jurisdiction thereby conferred exclu si vely upon the courts of 
the United States are not affected by the acts of 1887-1888. This 
was the ruling of the suprême court in the case of U. S. v. Mooney, 
116 U. S. 104, 6 Sup. Ot. 304, with regard to the effect of the act 
of 1875 upon the jurisdiction created by spécial statutes adopted 
before the enactment of that act; it being therein held that "the 
act of 1875, it is clear, was not intended to interfère with the prior 
statutes conferring jurisdiction upon the circuit or district courts 
in spécial cases, and over particular subjects." The construction 
thus given to the act of 1875 must be equally applicable to the 
acts of 1887-1888, which are in terms amendments of the act of 
1875; and it therefore foUows that the exclusive jurisdiction con- 
ferred upon the fédéral courts by section 9 of the interstate com- 
merce act, oA'er causes of action based upon the provisions of sec- 
tion 8 of the act, is not affected by the judiciary acts of 1887-1888. 
In otlier words, the jurisdiction of the circuit courts of the United 
States as to subject-matter and as to parties is not dépendent 
vholly upon the provisions of thèse acts. It includes the jurisdic- 
tion therein provided for, and also the jurisdiction conferred by 
other acts with regard to spécial cases and particular subjects. This, 
however, may be admitted to be true without determining the 
real question involved in the case now before the court; for, as 
already pointed ont, the question of jurisdiction over the subject- 
matter of the controversy, or as between the adversary parties, is 
separate and distinct from the question of the particular court that 
can rightfully compel the défendant to abide its judgment in the 
promises. If the interstate commerce act expressly defined the 
place of bringing suits based upon sections 8 and 9 of that act, I 
would entertain no doubt that such déclaration would control the 
matter, and that tlie gênerai provisions of the subséquent acts 
of 1887 and 1888 would not affect the spécifie déclaration contained 
in the former act. Section 9 of the interstate commerce act does 
not deflne the place of bringing suit in any other way thau by 
providing that such suits must be brought in a fédéral court of com- 
pétent jurisdiction. In the act of March 2, 1889, amendatory of 
the interstate commerce act, which provides for the issuance of 
writs of mandamus, injunction, and for summary proceedings, to 
enforce the orders of the commission, the jurisdiction in thèse 
matters is déclarée! to be in the circuit court of the district wherein 
the common carrier has its prinipal office, or in which the violation 
of the statute took place; but no change is made by the amendatory 
act in the language used in section 9 of the original act, which au- 
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thorized the bringing suit in any circuit court of compétent juris- 
diction. In the absence of any spécifie définition of the words "of 
compétent jurisdiction" in the interstate commerce act itself, it 
must be held that it was the intent of congress that the meaning 
thereof should be derived from the gênerai statute of the United 
States upon that subject, which at the date of the adoption of the 
interstate commerce act was the act of 1875. Thus the suprême 
court, in Re Keasbey & Mattison Co., 160 U. S. 221, 16 Sup. Ct. 
273, in considering the question of the jurisdiction of the circuit 
courts of the United States over suits for infringement of trade- 
marks, under the provisions of the act of congress of March 3, 1881, 
held that, as the act itself did not specify in what court of the 
United States or in what district suits might be brought, the juris- 
diction in thèse respects must be determined by the acts tben in 
force regulating the gênerai jurisdiction. As already stated, when 
the interstate commerce act was passed, the judiciary act at 1875 
was in force; and under its provisions a circuit court within wliose 
district a défendant might be found, when service of process was 
liad upon him, would be compétent to take jurisdiction in a case 
based upon sections 8 and 9 of the interstate commerce act; and 
this would be true under the provisions of the original judiciary 
act of 1789, and would be equally true under the gênerai rule of the 
common law. It thus appears that, at the date of the adoption of 
the interstate commerce act, this court would hâve been compétent 
to take jurisdiction of this suit had the right of action then ex- 
isted; and, if the court is not now compétent to entertain the 
action, it is because the jurisdiction of the court, in this particular, 
lias been taken away by a change in the law. 

Upon behalf of the défendant it is claimed that this change in 
the jurisdiction bas been brought about by the adoption of the 
acts of 1887-1888; whereas on behalf of the plaintiff it is claimed 
that the acts of 1887-1888 do not aflect the case, because the pro- 
visions of the flrst sections of thèse acts are limited to cases over 
which concurrent jurisdiction exists between the state and féd- 
éral courts. In the absence of a controlling décision upon the 
question, I should greatly incline to the view that the provisions 
of the judiciary act in force at the time the suit is brought must 
control in determining the court of the United States which is 
compétent to compel the défendant to submit to its jurisdiction. 
To my mind there is great force in the argument that the original 
judiciary act of 1789, and the subséquent acts amendatory thereof, 
were intended to prescribe the gênerai rule upon the subject of the 
place of bringing suits cognizable in courts of the United States, 
and that the gênerai rule therein prescribed should govern ail civil 
cases, at law or in equity, except those touching which a spécial 
rule is prescribed by some other act of congress, or which, by rea- 
son of the subject-matter, are clearly excepted from the opération 
of the gênerai rule; and, therefore, that the acts of 1887-1888, be- 
ing in force when this suit was brought, must be resorted to in 
determining whether this court is or is not compétent to take ju- 
risdiction of this case. The question then arisea whether the 
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suprême court lias ruled to the contrary in tlie cases of U. S. v. 
Moonev, 116 U. S. 104, 6 Sup. Ct. 304; In re Louisville Underwrit- 
ers, 134 U. S. 488, 10 Sup. Ct. 587; In re Hohorst, 150 U. S. 653, 14 
Sup. Ct. 221; and In re Keasbey & Mattison Co., 160 U. S. 221, 16 
Sup. Ct. 273. The décision in U. S. v. Mooney does not deal with 
tlie question of the place of bringing suit, but with the question 
whetîier the judiciaiy act of 1875 in any wise affected the juris- 
diction with regard to the subject-matter conferred upon the dis- 
trict and circuit courts by spécial acts, it being held that it did not. 
In the Case of the Louisville Underwriters, the point decided was 
that the provisions of the judiciary acts of 1887-1888 do not apply 
to libels in personam. In admiralty, and that in such cases juris- 
diction exista in any district within which the défendant could be 
served with process. In the opinion, reliance is placed upon the 
ruling in the earlier case of Atkins v. Disintegrating Co., 18 Wall. 
272, in which the question whether the provisions of section 11 
of the judiciary act of 1789 are applicable to proceedings in ad- 
miralty is discussed at length, and the conclusion was reached that 
the restrictions found in that section were limited to the juris- 
diction created or conferred therein, and did not apply to a juris- 
diction — to wit, that in admiralty — not created or conferred by 
that section. The same principle is recognized and applied in the 
case of In re Hohorst, wherein two propositions were aflirmed: 
First, that the provisions of the acts of 1887-1888 limiting the 
place of suit to the district whereof the défendant is an inhabitant 
were not applicable to cases wherein the défendant was an alien 
or a foreign corporation; and, second, "that this limitation in the 
said acts was not applicable to suits arising under the patent laws 
of the United States, for the reason that the statutes of the United 
States conferred exclusive jurisdiction in such cases upon the féd- 
éral courts, and therefore such suits did not come within the mean- 
ing of the flrst section of the acts of 1887-1888, which, in terms, 
deals only with cases at law or in equity wherein the courts of the 
United States hâve concurrent jurisdiction with the courts of the 
States." In the case In re Keasbey & Mattison Co., based upon 
an infringement of a trade-mark, it was held that the provisions 
of section 1 of the acts of 1887-1888 were applicable, because the 
jurisdiction of the fédéral courts in such matters is concurrent, 
and not exclusive. This case was an original proceoding in the 
suprême court for a writ of mandamus to the judges of the United 
States circuit court for the Southern district of New York, com- 
manding them to take jurisdiction of the suit for the infringement 
of a trade-mark, brouglit against the E. L. Patch Company, a cor- 
poration created under the laws of the state of Massachusetts. 
The suprême court held that, as cases of this character are within 
the concurrent jurisdiction of the state and fédéral courts, they 
are governed, as to the place of bringing suit, by the provisions 
of the flrst section of the acts of 1887-1888, and that the ruling 
in the Hohorst Case was not applicable, because the cases differed 
in two essential particulars, the second one being that the Hohorst 
Case "was a suit for infringement of a patent right, exclusive ju- 
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risdiction of which liad been granted to the circuit courts of \'^e 
United States by section 629, cl. 9, and section 711, cL 5, of ttofc 
Revised Statutes, re-enacting earlier acts of congress, and -was 
therefore not affected by gênerai provisions regulating the jurisdic- 
tion of the courts of the United States, concurrent with that of the 
several states." It will be remembered that the Hohorst Case was 
also an original proceeding before the suprême court for a writ of 
mandamus to compel the circuit court of the Southern district of New 
York to take jurisdiction over a suit for an infringement of a patent, 
against the Hamburg-American Packet Company, a corporation 
created under the laws of the kingdom of Hanover. The circuit 
court had refused to take jurisdiction over the case, on the ground 
that the provision of the acts of 1887-1888 were applicable there- 
to. The suprême court held this to be error, and that the provi- 
sions of the acts of 1887-1888 were not applicable for two essen- 
tial reasons: First, that a foreign corporation cannot be an in- 
habitant of any judicial district of the United States, and there- 
fore that clause of thèse acts could not apply; and, second, because 
the courts of the United States hâve exclusive jurisdiction over 
patent suits. It is clear that the suprême court held that either 
one of thèse two grounds was sufflcient to except the case from 
the opération of the acts of 1887-1888; and thus it appears that 
the suprême court holds that the limitations as to the place of 
bringing suit, found in section 1 of the acts of 1887-1888, do not 
apply to cases for the infringement of patents, for the reason that 
the jurisdiction over such suits is not derived from the provisions 
of the acts of 1887-1888, but is created by other earlier and spé- 
cial acts, and, as the jurisdiction thus created is exclusive in the 
fédéral courts, it is not affected by the provisions of section 1 of 
the acts of 1887-1888, which deals with cases wherein there is con- 
current jurisdiction with the state courts. In the Hohorst Case 
the suprême court granted the writ of mandamus requiring the cir- 
cuit court to take jurisdiction of a case wherein the défendant was 
not a citizen, résident, or inhabitant of the district, upon the ground 
that, as the suit was for the infringement of a patent, the circuit 
court would hâve jurisdiction, provided the défendant was found 
within the district at the time of the sen'ice of process, so that 
proper service of the writ could be had. It seems therefore im- 
possible to escape the conclusion that the suprême court holds that, 
where exclusive jurisdiction is created and conferred upon the 
courts of the United States by spécial acts passed prior to the en- 
actment of the acts of 1887-1888, the jurisdiction thus conferred is 
not affected by the provisions of thèse acts, which are in terms 
confined to cases wherein the jurisdiction is concurrent with that 
of the state courts. 

In the case at bar the right of action is created by a spécial act, 
to wit, the Interstate commerce act, passed before the adoption of 
the judiciary act of 1887. The jurisdiction provided for in section 
9 of the act is exclusive in the fédéral courts, and therefore the 
jurisdiction created and conferred by sections 8 and 9 of that act 
with regard to subject-matter and to the place of bringing suit 
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is not affected by the provisions of the subséquent acts of 1887 
and 1888. From this conclusion I can see no escape, if I hâve cor- 
rectly interpreted the ruling of the suprême court in the Hohorst 
Case. That case holds that, as suits for the infringement of pat- 
ents are exclusively within the jurisdiction of the fédéral courts, 
the provisions of section 1 of the acts of 1887-1888 do not affect 
the same, and that, as thèse suits could be maintained before the 
adoption of those acts in any district wherein the défendant could 
be found and properly served, the same jurisdiction now exists, be- 
cause section 1 of those acts affects only cases of concurrent féd- 
éral and state jurisdiction. If it be true that the right to sue for 
damages for overcharges, made in violation of the provisions of the 
Interstate commerce act, is created by section 8 of that act, and 
exists wholly independent of the provisions of the judiciary act of 
1887-1888; if it be true that the right of action created by section 
9 of the interstate commerce act is exchisive in the fédéral court; 
if it be true that, if the judiciary acts of 1887-1888 had not been 
enacted, this court would hâve jurisdiction over this case under 
the provisions of the interstate commerce act; and if it be true 
that the suprême court bas declared the law to be that the provi- 
sions of section 1 of the judiciary acts of 1887-1888 are confined to 
cases of concurrent state and fédéral jurisdiction, and do not af- 
fect an existing exclusive jurisdiction in the fédéral courts, cre- 
ated by other acts touching spécial subjects, — it must then be that 
the jurisdiction created and conferred by the interstate commerce 
act over cases of the eharacter of that now before the court is not 
affected by the acts of 1887-1888. And as it is clear that, if 
those acts are not applicable, then this court is compétent to take 
jurisdiction over a défendant found within the district, and prop- 
erly served within the same, it, of necessity, follows that the juris- 
diction of this court over the subject-matter of the controversy 
and over the défendant corporation is compétent and complète, it 
not being denied that, when senâce of process was had, the défend- 
ant Company was found within the district, and was duly served. 
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SpECIFTC PbUPORMAKCE — COMPLETKNESS OP CONTHACT. 

The 0. and the U. railway companies entered Into a written eontract, 
whereby, in order to avoid unueces.sary expense ot construction, and to 
facilitate connections, each agreed to lease to the other certain portions 
of Its line or to malce a trackase arrangement for the use of such portions 
of the lines. It was provided that neither party should be obliged to 
take a lease or trackage eontract, but either should be entitled to do so 
on demand; that such leases or coutracts should be for 999 years, ter- 
minable after 10 years on notice; that the ront should be a proportion of 
the interest, at 6 per cent., on the value of the road used, based on wheel- 
âge, and that the leases should provide for giving the lessees equal rights 
of use in the road. The C. Co. afterwards filed a bill against the U. Co. 
and receivers of its property, who had been appointed in another suit, 
and asked spécifie performance of this eontract in respect to one of the 
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portions of road mentioned therein. Eeld, that npon demurrer to the bill 
It could not be said that the contraet was so incomplète as to be incapable 
of enforceJnent by a decree for spécifie performance. 

Green & Breckenridge, for complainant. 

W. R. Kelly and E. P. Smith, for défendants. 

SHIRAS, District Judge. In the aniended bill flled in this case 
it is averred that on the 27th day of April, 1889, the Chicago, Bur- 
lington & Quincy Railroad Company and the Union Pacific Railway 
Company entered into a written agreement reading as follows: 

"Preliminary Agreement. 
"This agreement, made and entered into this 27th day of April, 1889, by 
and between the Chicago, Burlington & Quincy Railroad Company, party of 
the flrst part, and the Union Pacific Railway Company, party of the second 
part, witnesseth: Whereas, It is désirable, in order to avoid unnecessary ex- 
pense of construction and opération and to facilitate connections between the 
parts of the respective Systems of railroad of the parties hereto, that each 
party to this agreement should hâve the right to use certain portions of the 
tracks and railroad property belonging to the other party, or to railroad eom- 
panies substantially controlled by the other party: Now, therefore, it Is mu- 
tually agreed between the parties hereto as follows: First. The first party 
agrées to lease or procure a lease to or a joint trackage arrangement with the 
second party, or such other railroad company as it may designate of the fol- 
lowing, to wit: That portion of the Une of the Lincoln & Northwestern Rail- 
road Company between David City and Columbus, Nebraska, a distance of 
about 18.2 miles; also the portion of the Une of the Denver, Utah & Pacific 
Railroad Company, if hereafter constructed, situated between Longmont and 
Plattville, Colorado, a distance of about 13 miles; also such portion of the 
j'ight of way and property of the iirst party in the city of Lincoln, Nebraska, 
from O Street south, as it (the second party) may requlre to secure access 
from its présent tracks to its proposed new freight grounds, between 7th and 
Cth streets lu said city, a distance of about one-half a mile. Second. The 
second party agrées to lease or procure a lease to or a joint trackage ar- 
rangement with the first party, or such other railroad company as It may des- 
ignate of the foUowing, to wit: That portion of the Une of Denver, Marshall 
& Boulder Railway Company, situated between Argo and Boulder Junctlon, 
Colorado, a distance of about 13.6 miles, and that portion of the Une of the 
Union Pacific Railroad Company between Plattville and Greely, Colorado, 
a distance of about 15 miles, and that portion of the Greely, Sait Lake and 
Pacific Railway Company, between Greely and Fort Colllns, Colorado, a dis- 
tance of about 84.5 miles, also that portion of the right of way and main line 
of the second party extending south from South Omaha for a distance of 
about 4 miles. Third. Neither of the parties hereto shall be obliged to take 
a lease or trackage contraet from the other party of any one or more of the 
above-mentioned parts or parcels of railroad belonging to or controlled by the 
other, but shall hâve the right to do so, as to any one or more of the above- 
mentioned parts, at its option, at any tlme withln five years from this date 
upon the terms and conditions herein specified, such option to be signifled by 
letter to the manager of the other party. Fourth. Upon reeeipt of notice 
of option a lease or contraet for joint use of the parcel of road mentioned 
shall be executed in proper form. Such lease or contraet shall date from the 
time when the use of such parcel is entered upon, and shall be for a term of 
999 years, but af ter the expiration of 10 years from such date the lessee shall 
hâve the right, upon three years' notice, to discontinue such use and terminate 
the lease or contraet and ail liabillty thereunder. Fifth. The terms of such 
leases or contraet shall be as foUows: The lessee shall in each case pay as 
rental a proportion of the interest upon the value of the road or property so 
used at the rate of six (6) per cent, per annum, based on wheelage, aud also 
a proportion of the expense of the maintenance and repairs and taxes thereof , 
based upon wheelage; it being agreed that the value of each of the roads 
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and trafks above specifled shall be $15,000.00 per mile, except the valuation 
of the second party's track extending about 4 miles soutli from South Omaha; 
and also that portion of the flrst party's road and property in the city of Lin- 
coln, to be used by the second party, which shall be settled hereaf ter by agree- 
ment or arbitration. Sixth. Such leases shall provide for granting to the 
lessee an equal right of possession, use, and eOjoyment, the portion of road 
demised, and of ail appurtenances and fixtures appertaining to said portion. 
Ail local business on any portion so leased or under trackage contracts shall 
belong to the lessor company and the lessee shall in no case do such business. 
Seventh. The second party agrées to sell and convey to the Denver, Utah & 
Pacifie Railroad Company, for use in reconstructing its road, a certain aban- 
doned grade, between Boulder Junction and Erie, Colorado, at twelve (12) 
cents per cubic yard. Kighth. If either party shall fail to carry out tlie stipu- 
lations herein made, or as lessee to pay the rentals provided, or shall fail to 
grant and secure to the other the joint use of the road or roads desired, as 
herein specified, and in this lease herein set forth, the other party shall, at 
Its option, hâve the right to terminale ail its obligations growing out of this 
contract, and the right of the party in default to occupy or use any of the road 
or roads herein specifled belonging to or controlled by it. 

"In witness whereof, the said parties of the flrst part and second part 
hereto set their hands this 27th day of April, 1889. 

"The Chicago, Burlington & Quincy Railroad Company, 

"By C. B. Perkins, Prest. 

"Attest: E. S. Howland, Sec'y. 

"The Union Paclflc Railway Company, 

"By C. F. Adams, Prest. 

"Attest: Alex Miller, Sec'y." 

It is further averred that in pursuance of the said agreement the 
complainant did lease and furnish to the défendant company a joint 
trackage arrangement for a portion of the road controlled by the 
complainant extending from David City, Neb., to Columbus, Neb., a 
distance of over 18 miles, and that the défendant company did lease 
and furnish to the complainant a joint trackage arrangement over 
a portion of the road controlled by the défendant company extend- 
ing from Burnes Junction, in Colorado, to Utah Junction, in the 
same state, a distance of over 11 miles. It is further averred that, 
in order to avoid certain heavy grades necessary to be overcome in 
getting into the town of South Omaha, Neb., it is necessaiy that the 
complainant should obtain the right to run its trains over about 
four miles of the track owned and operated by the Union Pacific 
Railway Company running southwardly from South Omaha, and 
that the obtaining of such right to use the said four miles of the 
track of said Union Pacific Railway constituted to complainant the 
principal inducement for entering into the written agreement here- 
inbefore set forth; that, relying upon said agreement, the complain- 
ant has expended the sum of |75,000 in constructing some four 
miles of railway from a point on the line near La Platte, Neb., to 
Grilmore, on the line of the Union Pacific Railway, which, if used in 
connection with the four miles of the Union Pacific Railway track 
running southward from South Omaha, would enable complainant 
to reach the latter place to much better advantage than is now pos- 
sible to complainant; that the Union Pacific Railway Company re- 
fuses to carry out the terms of said written contract in regard to 
a trackage arrangement over said four miles of its track extending 
south from South Omaha; that such refusai was made before the 
Union Pacific Railway Company's property was placed in the hands 
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of the receivers now in charge thereof, and that tlae receivers like- 
wise refuse to carry ont said written agreenaent so far as it per- 
tains to the four miles of track running south from South Omaha. 
The purpose of the blll is to enforce spécifie performance of the con- 
tract by requiring the Union Pacific Eailway Company to lease to 
the complainant the joint use of the named four miles of track run- 
ning south from South Omaha, and requiring the receivers to carry 
ont such lease so long as they remain in control of the property. 

To this bill the Union Pacific Eailway Company and the receivers 
interpose demurrers upon the gênerai ground that the bill fails to 
disclose a case entitling complainant to the relief prayed for. In 
support of the demurrers it is argued that the agreement set up in 
the bill is in writing, and its terms cannot be enlarged or added to 
by paroi; that as it is written the agreement does not form an en- 
forceable contract between the parties, but, in effect, is only an 
agreement that in the future the parties will enter into a perpétuai 
arrangement in regard to the several portions of their respective 
tracks named in the instrument signed; that the court cannot un- 
dertalte in any form or through any agency to dictate the terms of 
such proposed contract, eitlier with regard to the compensation to 
be paid or with regard to the manner of running the trains and the 
control over the sanie; that it is apparent that the preliminary 
agreement is not in itself a completed contract, so that it would be 
futile to decree a spécifie performance thereof; and, if the coure s 
should undertake to compel the parties to enter into a lease or track- 
age arrangement, the court would be compelled to make a contract 
for the parties, as a basis for a decree of spécifie performance; and, 
flnally, that the receivers are not bound, even by the terms of the 
preliminary agreement set forth in the bill of complaint. 

The rulings of the suprême court in Kailwav Co. v. Alling, 99 U. 
S. 463, and Joy v. St. Louis, 138 U. S. 1, 11 Sujp. Ct. 243, fairly illus- 
trate the extent to which a court of equity is justifled in going when 
dealing with public corporations and with respect to the use of the 
right of way and the railway tracks forming part thereof, when the 
interests of the public are involved. In the former case it was 
held that the court could compel a railway company, which had the 
prier right of way, to permit the use of its track oy another com- 
pany, where such combined use was necessary in the interests of 
the public; and that the court could, by proper orders, flx the con- 
ditions of such use and the compensation to be paid. In the latter 
case the court enforced a contract for the combined use of a por- 
tion of a railway track, although the contract did not, in terms, flx 
the compensation to be paid, nor provide fully for the mode of op- 
erating the trains. In the contract now under considération the 
gênerai method of ascertaining the compensation is fixed by the 
fifth clause of the agreement, which provides that the lessee shall 
pay as rental its proportion of G per cent, interest upon the value 
of the road so leased, such proportion to be based upon the wheel- 
age ; and also a like proportion of the expenses of maintenance and 
repairs of the leased road and the taxes thereon. This court can- 
not, upon a demurrer to the bill, in view of the rulings in the cases 
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just cited, hold that it is impossible to arrive at a fair and proper 
valuation of the four miles of tracks in controversy, or that the 
wheelage of the two companies over the same cannot be ascertained 
each year, or that the cost of repairs and maintenance, including 
the taxes pald, cannot be readily ascertained ; and, if thèse data are 
ascertained, there does not seem to be any insuperable obstacle to 
reaching a fair and équitable compensation to be paid upon the basis 
set forth in the agreement of the parties. The same is true of the 
matter of the mode of running and controlling the trains of the re- 
spective roads, for it is said in Joy v. St. Louis, supra, that "in view 
of the testimony as to the use, by agreement, of the traclvs of one 
railroad company by the engine and cars of another, the practical 
dilHculties insisted upon of carrying ont the régulations laid down 
in the decree of the circuit court amount to very little, if anything." 
If, therefore, it is practicable for a court of equity to establish by 
decree the mode of operating trains by two or more companies 
over a given portion of a raihvay track used in common, and if the 
agreement of the parties gives the gênerai basis for the compensa- 
tion to be paid, so that the amount to be paid can be ascertained by 
référence to matters of fact, can it be said that the contract in this 
case is so incomplète as to be incapable of enforcement by a decree 
for spécifie performance? It may be that, upon the coming in of 
the proof, it will appear that good reason exists why the court should 
not grant a decree for spécifie performance; but, as the matter is 
now presented by demurrer, it cannot be said that it clearly appears 
that the complainant is not entitled to a decree of performance as 
against the Union Pacific Companj-. So far as the receivers are in- 
terested, it does not appear from the allégations of the bill that a 
spécifie performance of the contract for a joint use of the four miles 
of railway in question would cast a burden upon the track property 
injurions or prejudicial to the interests of those interested in the 
property, and therefore it cannot be held that the mère fact that 
the court is holding possession of the property, through its receiv- 
ers, debars the complainant from asking a decree of spécifie per- 
formance. The decree to be rendered, whether for or against the 
défendants, dépends largely upon the facts, and the rights of the 
parties cannot be finally determined upon the deniurrers to the bill. 
The demurrers are therefore overruled with leave to the défendants 
to answer the bill of complaint within 30 days. 



AMBRIOAN MORTG. CO. DP SCOTLAND, Limited, v. HARÏZOG et al. 

(Circuit Court, D. South Carolina. July 3, 1896.) 

. Married Women — MoRTGAGEs— South Caeolina Statute. 

One H., a married woman, residing in South Carolina, owned a small 
farm, whieh was conducted by her husband, the supplies being furnished 
by one B., and chargea to the husband. The balance of account due to B. 
■was secured by a mortgage on the farm, which was renewed each year, 
H. executing such mortgages. B. also held another mortgage on the farm, 
whieh had been given by H. for a debt of her own. In order to take up 
thèse mortgages, H.'s husband applied to one D. for a loan of larger 
v.74F.no.ll— 63 
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amount, on the securlty of the farm, stating that it belonged to his wife. 
Wlien informed of this, H. objected to it, but when D. agreed to make tlie 
loan, and the papers were ready, she finally consented to sign them, 
though reluctantly, and after objecting to the transaction, but with a full 
understanding of its nature. She also made affldavit that the proeeeds 
of the loan were to be used for her own debts, and those of no other 
person. Part of the money Avas retained by D. as commission, part was 
paid to B. in satisfaction of bis mortgages, and the rest was paid to H. 's 
husband. Helâ that, as one of the prier mortgages was certainly the 
wife's, and she had power to recognize and pay the other, the mortgage 
tbus given was not invalid, under tlie law of South Carolina, permitting 
a married woman to mortgage her property for tlie benefit of her separate 
estate, but not for the benefit of her husband. 
2. UsoRY — Commission for Placikg Loak. 

D. was the agent of the C. Banking Co. Ile received the application 
for a loan to be placed, and, tbrough the C. Banking Co., did place it with 
the S. Co., which made the loau at the légal rate of interest, and had 
nothing to do with D.'s commissions. Held, that the fact that D. and the 
C. Banking Co. charged and received a commission in addition to the légal 
interest on the loan did not make the loan usurious. 

John T. Sloan and Allan J. Greene, for complainant. 
S. G. Mayfleld and B. A. Hagood, for défendants. 

SIMONTON, Circuit Judge. This is a case for the foreclosure of 
a mortgage given to secure certain notes, évidence of money loaned. 
The défenses are that the mortgage was given by a married woman 
for the debt of her husband, and that the contract was usurious. 
Mrs. E. D. Hartzog, the wife of D. S. Hartzog, owned a tract of 
land in Barnwell county, inherited through her parents. She re- 
sided on the land with her husband, who owned no property of his 
own. The planting opérations were conducted by the husband, 
and the whole family were engaged on the farm. The supplies 
were obtained from Simon Brown, a merchant in Blackville, who 
kept the accoant in the husband's name. Brown secured this ac- 
count by obtaining a mortgage, signed by Mrs. Hartzog, of this tract 
of land. Each year the account was made up, and a new mort- 
gage given for the balance appearing to be due; the old mortgage 
being canceled. Tlie new mortgage in every instance was signed 
by Mrs. Hartzog. A dry year supervening, the indebtedness on 
tlie balance oi account largely increased, and finally Brown was 
anxious for a settlement. In the meantime he had guarantied or 
purchased another mortgage on the same land, given by Mrs. 
Hartzog, which it is admitted in this case was lier own debt, and the 
validity of which is not disputed. Brown, being anxious for his 
money, introduced or accompanied Hartzog, the husband, to W. H. 
Duncan, Esq., who was the agent of the Corbin Banking Company, 
and so engaged in placing loans of money on mortgages of farming 
lands. Hartzog made application to Duncan for a loan of îîîjOOO, 
which Brown says was largely in excess of the value of the tract 
of land owned by Mrs. Hartzog, and at the same time offered as 
security for the loan a mortgage of this tract, stating that it was 
lus wife's property. Duncan took the application, and sent it on. 
After the application was made, Hartzog told his wife what he had 
done, and she did not like it. After a long delay, during which 
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notMng was lieard of the resuit of the application, Duncan sent 
for Hartzog and his wife to corne to his ofSce, and tliey went there 
with Simon Brown. Duncan was ready to furnish the money, and 
prepared for signature the notes and mortgage, ail of tliem in the 
name of Mrs. E. D. Hartzog. She was well aware of the purpose of 
thèse papers, and was most unwilling to sign them. She says that 
she declared over and oTer again to Duncan that the notes and 
mortgage were for lier husband's debts, and that she was mad ail 
the time about it, because she was called upon to mortgage her 
property for his debts. Her husband and Brown, who were présent 
ail the time, liave not any recollection of this persistent déclara- 
tion, or, indeed, of any déclaration of this character on her part. 
Finally, Brown, as an inducement to her to sign, told her, in effect, 
that she could safely sign, as she was a married woman, and noth- 
ing would hurt her; "she would get it ail back." On the same day, 
and before the papers were executed, Mrs. Hartzog made the fol- 
lowing aflSdayit: 

"State of South Carolina, Barnwell County. Pei'sonally appearcd before me 
Mrs. E. D. Hartzog, who on oath says that the proceeds of the loan negotlated 
by W. H. Duncan, Atty. at Law, for her, wlth the American Mortgage Com- 
pany of Scotland, is to be used for the payment of her own debts solely, and 
not for the payment of the debts of any other person. E. D. Haitzog. 

"Sworn to before me this 19th Feb., 1887. 
"W. H. Duncan. 

"Witness to Mrs. Hartzog's signature: Willis J. Duncan." 

Finally she signed the papers. Out of the loan Duncan took 20 
per cent, for his commissions. He paid Brown -11,351.37, the 
amount due on his mortgage; $93G.13, the amount due on the 
Bamberg mortgage. He reserv^ed |4 for recording, $12.50 for In- 
surance, and paid in a check to the order of the husband $96. This 
accounts for the whole |3,000. Mrs. Hartzog paid up several in- 
stallments of interest; at first without pressure, and afterwards 
under threat of the sale under mortgage. Finally she defaulted 
on the interest, and this suit was brought. 

ïhe statement can be sumraed up as follows: At the date of 
this loan the tract of land, the separate property of the married 
woman, was incumbered by two mortgages, — one to Bamberg, 
which it is admitted was her valid debt; another to Brown, the last 
of a séries of mortgages executed by her from time to time to secure 
a balance of account on his books in the name of and charged to 
the husband. Brown furnishod supplies for the farm and the 
family, the only means of support of the husband and wife. The 
application for the loan was made by the husband only. The wife 
was informed of it afterwards. She went, with her husband, to 
Duncan, and, after some discussion, and perhaps résistance — cer- 
tainly disinclination — on her part, she signed ail the papers, includ- 
ing the affidavit set out at large. The évidence shows that she, in 
doing this, was under the impression that her act was not binding. 
The question is, was the exécution of this mortgage a valid act on 
the part of this married woman? The power to contra et, which the 
law has given to married women, has been the subject of repeated 
discussion and review by the suprême court of South Carolina. 
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Many able opinions of that court hâve been reported, and the law 
seems to be settled. A married woman, in that state, can make a 
valid contract in borrowing money for her own use or that of her 
separate estate. She cannot borrow money or incumber lier prop- 
erty for the benefit of her husband if the lender has knowledge of 
this intended use. Salinas v. Turner, 33 S. 0. 231, 11 S. E. 702. 
And this is the law even if the mortgagee opens a crédit on bis 
books with the married woman, and the money is drawn ont on her 
orders, mostly in favor of the husband. Pelzer v. Durham, 37 S. C. 
355, 16 S. E. 46. The multitude of cases applying thèse doctrines 
are reconciled in this way: Where the money is actually borrowed 
by the married woman, and gets into her possession, she can dispose 
of it as she pleases. The mortgage is good, notwithstanding the 
fact that the mortgagee has knowledge of her intention to dispose 
of it in such a manner as will not beneflt her separate estate. But 
when the lender knows that the money is not to go into the posses- 
sion of the wife, — that is, I suppose, when she gets it through an 
intermediary, and so cannot become part of her separate estate, — ■ 
the mortgage is void. Mortgage Co. v. Felder (S. 0.) 22 S. E. GOl. 
It has also been lield in South Carolina that the wife may make her 
husband her agent, and so bind herself bv his acts. Greig v. 
Smith, 29 S. 0. 426, 7 S. E. 610; Mortgage Co. v. Deas, 35 S. C. 42, 
14 S. E. 486; Savings Inst. v. Luhn, 34 S. C. 175, 13 S. E. 357. It 
has also been lield that, if a married woman borrow money on a 
mortgage of her separate estate to pay oiï a pre-existing mortgage, 
the mortgage is valid, notwithstanding the fact that the prior mort- 
gage may itself hâve been invalid, and that she has the power to 
recognize and pay the debt secured by the prior mortgage. Eeid 
V. Stevens, 38 S. C. 519, 17 S. E. 358. In the case at bar there can 
be no doubt that this married woman herself borrowed this money, 
— reluctantly, it is true, and after great hésitation. But slie did 
borrow it with full knowledge of ail the circumstances, and for the 
purpose of paying off prior incumbrances. The validity of the 
Bamberg mortgage she admits. The mortgage to Brown was for 
family supplies, primarily chargeable to the husband, and his debts. 
But she repeatedly, by her mortgages, executed year after year, 
recognized the obligation upon herself to meet this debt. We need 
not say that she recognized that her husband bought supplies for 
her farm as her agent, and so ratifled the act. But under the case 
last quoted — Eeid v. Stevens — she could recognize and pay the 
debt, and could borrow money to pay the mortgage securing it. 
There can be no objection to this mortgage because it was made by a 
married woman. 

The next question — that of usury — is one of great difflculty. Its 
solution dépends upon the fact who lent this money. W. H. Duncan 
had made his arrangements with the Corbin Banking Company to 
place loans on farming lands in South Carolina. In doing this he 
certainly acted as the acknowledged agent of the borrower. He 
was at the same time the agent of the Corbin BanKing Company. 
(It is denied, and there is no reason to suspect the déniai, that he 
was the agent of the complainants.) If, as the agent of the bor- 
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rower, he had negotiated this loan with the complainant, they 
taking it at légal rates of interest, no commission which he charged 
against liis principal, net sliared by the lender, could make tlie loan 
usurious. Grant v. Insurance Co., 121 V. S. 105, 7 Sup. Ct. 841. 
The évidence of unimpeached witnesses shows that the loan was 
negotiated with, and not by, the complainant; that they bona flde 
advanced the full sum borrowed, without discount or déduction of 
any kind; that the commissions which it is charged made the loan 
usurious were paid to Duncan and the Corbin Banking Company, 
who negotiated the loan, and who are not in any way associated 
with complainant in the profits of the transaction. The défense 
cannot be sustained. This conclusion satisfies not only the law of 
this case, but the substantial ends of justice. The évidence leaves 
no doubt that Mrs. Hartzog and her advisers thought that she was 
obtaining this money without any légal responsibility to repay 
the same. She was advised, and it is too much to be feared that 
she acted on the advice: "Sign. You are a married woman, and 
you can lose nothing." And a suspicions hint is thrown out that a 
sum in excess of the real value of the property was obtained on the 
loan. Thèse facts, in conrection with the other fact that the 
whole Une of défense is in direct contravention of the affidavit of 
Mrs. Hartzog, taken on the day, and almost while she was in the 
act of receiving the money on the loan now sought to be répudia ted, 
make it a matter of congratulation that the law and right concur in 
the conclusion reached. Bailey v. Seymour (S. C.) 20 S. E. 63. 



BAKER V. VILLAGE OP NORWOOD et al. 

(Circuit Court, S. D. Ohio, W. D. June 1, 1896.) 

No. 4,788. 

COKSTITUTIONA-L LaW — DUB PrOCESS— CONDEMNATION FOR StREBT. 

For a municipality to condemn land for a street through the property 
of a single owner, and tlien assess back upou bis abutting property the 
entire damages awarded, together with the costs and expenses of the con- 
denanation proceedings, is to tuke prlvate property without due process 
of law, contraiy to the fourteenth amendment to the constitution of the 
United States. Scott v. City of Toledo, 36 Fed. 385, followed. 

This was a suit in equity by Ellen E. Baker against the village of 
iNorwood and others to enjoin the making and collection of a spécial 
assessment upon real estate. 

Chas. W. Baker, for complainant. 
Wm. E. Bundy, for défendants. 

SAGE, District Judge. The complainant's suit is to enjoin the de- 
fendants from making, enforcing, or collecting an assessment against 
her property amounting to |2,218.58. Her claim is that the same is in 
violation of her rights under the constitution of the United States 
and under the constitution of the state of Ohio. She is the owner 
of real estate situate in the village of Norwood, at the corner of 
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Williams avenue and Baker street, as it was called prier to the in- 
corporation of said village, but since changea to, and known as, 
Ivanhoe avenue. The real estate referred to fronts upon Williams 
avenue, which runs east and west parallel with Hopkins avenue, 
and south thereof. It extends back from Williams avenue a dis- 
tance of 300 feet. Baker street had been dedicated to the public 
use for street purposes prier to the incorporation of the village. It 
runs north and south, crossing Hopkins avenue at right angles, and 
extending beyond the same to within 300 feet of Williams avenue, 
at which point it terminâtes, said point being en the north Une of 
complainant's property. 

After the incorporation of the village of Norwoed, it preceeded 
to exercise the right ef eminent domain under a statute of Ohio, 
in the probate court of Hamilton county, to appropriate for the 
benefit of the public and of the said village a strip of ground be- 
ginning 300 feet north of Williams avenue, — that is to say, on de- 
fendants' north line; thence south to Williams avenue, a distance of 
300 feet, the same being a protraction of the east line of Ivanhoe 
avenue, to the south line of Williams avenue; thence west, with the 
north line of Williams avenue, 50 feet ; thence north, parallel to the 
described line, 300 feet; thence 50 feet east, along the north line 
of complainant's property, to the place of beginning. Baker street, 
for some distance south ef Williams avenue, and through other 
property, had been dedicated as a street or thoroughfare before the 
incorporation of said défendant village. The purpose of the village 
was by the appropriation of the strip described to open it through 
complainant's premises, and thereby make it a continuons street. 

The complainant says that she is the owner of the real estate 
upon either side of said strip of ground se undertaken to be appro- 
priated by said village; that is to say, of 150 feet in depth upon the 
west, and of 150 feet in depth upon the east. In other words, the 
complainant sets forth that she is the sole owner of the real estate 
upon each side of said extension of Baker street threughout its en- 
tire length, and back frem the east and west lines of Baker street, 
as extended, 150 feet and more. She was also the owner of the 
ground sought to be appropriated. 

It further appears from the bill that the value of said strip was by 
said probate court found to be $2,000, which the village was ad- 
judged to pay complainant. 

The bill then sets forth that said village thereupon proceeded to 
assess back upon complainant's real estate upon either side of the 
strip condemned, net only the said |2,000 adjudged to her as the 
value of the property taken, but also counsel fées, expenses of the 
suit, expenses and fées of expert witnesses, and other costs, fées, 
and expenses to her unknown, amounting in ail to the sum of |2,- 
218.58, payable in 10 annual installments, with interest at 6 per 
cent.; that is to say, said village has undertaken to take 300 feet 
by 50 feet of complainant's property, and, having fixed its valua- 
tion by proceedings at law at $2,000, now proposes to assess upon 
complainant's adjacent property said $2,000, with ail the costs and 
expenses incidental thereto, wliereby in fact the property of the 
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complainant bas been taken, and lias been sought to be taken, by 
said village, for tbe use of tlie gênerai public, not only without com- 
pensation to the complainant, but an actual expense and outlay, in 
addition, of $218.58, or wliieli is to make the complainant not only 
pay for her own property taken for the beneflt of the village and 
of the public without compensation, but also to pay the expense of 
so taking it. 

Complainant refers to the provision of the Revised Statutes of 
Ohio for relief against such assessment, and, averring that she has 
no remedy save by injunction, appeals to her right, under said 
statutes, to contest the same by bill to enjoin its collection or en- 
forcement. The auditor of the county is made défendant, for the 
reason that, as appears from the bill, the village has certifled to 
him the flrst installment of the assessment; and, in accoi'dance 
with the statute, he has entered the same on the tax duplicate of 
the county, with a penalty thereon, in order to make said assess- 
ment and penalty a charge and a lien upon the complainant's real 
estate in Hamilton county. 

ïhe bill also sets forth that the auditor has certifled said assess- 
ments and penalties to the treasurer of the county, and that the 
treasurer has caused the same to be placed upon the tax duplicate 
against complainant, and made the same a charge and lien upon 
ail her real estate, and is about to Sollect the same, with the pen- 
alties added thereto, ail without warrant or authority of law. The 
prayer is for an injunction against ail the défendants. 

It was held by the suprême court of Ohio in Oaldwell v. Village 
of Carthage, 49 Ohio St. 334, 31 N. E. 602, that, where laud is appro- 
priated for a street improvement, an assessment by the foot front 
of the property bounded by and abutting upon the improvement, 
to pay the cost thereof, is not in violation of section 1 of the four- 
teenth amendment of the constitution of the United States. There 
the spécifie objection was that no preliminary resolution declaring 
the necessity of the improvement which the council of the village 
was required to pass, and to give notice of and publish as provided 
in section 2304 of the Revised Statutes, was adopted by the coun- 
cil, and consequently no publication was made, nor was there any 
service of notice of such resolution. The suprême court held that 
the section did not apply to the condemnation of private property 
for opening, extending, straightening, or widening a street. It 
does not appear that the gênerai question of constitutional power 
which is presented in this case was presented to the court in that 
case, or was considered. 

Granting, for the sake of the argument, that, where property is 
appropriated for a street, the compensation to the owners and the 
expense of making the approjjriation may be assessed upon the 
several owners, each bearing his proper share, quite a différent 
question is presented when, as hère, a municipality undertakes to 
appropriate to public use the real estate of a single owner for a 
public street, and then assess back upon him, not only the com- 
pensation awarded for the entire street, but also ail the expenses 
of the proceeding. If such a proceeding is not a taking for public 
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use without compensation, I am at a loss to know what would con- 
stitute such a taking. 

In Davidson v. New Orléans, 96 U. S. 107, Mr. Justice Bradley 
isaid: "If a state, by its laws, authorized private property to be 
talœn for public use, witliout compensation, I think it would be de- 
priving a man of bis property without due process of law." The 
same question was considered in Kentucky Eailroad Tax Cases, 115 
U. S. 331, 6 Sup. et. 57, and this language of Mr. Justice Bradley 
was quoted with approyal. 

TJnder the Ohio constitution, where private property is taken for 
public use, compensation therefor must flrst be made in money, or 
flrst secured by a deposit of money, and the compensation must 
be assessed by a jury without déduction for benefits to any property 
of the owners. 

This whole subject was considered by Judge Jackson in Scott v. 
City of Toledo, 36 Fed. 385. Ile held that such proceedings as are 
complained of in this Mil were in violation of the provision of the 
fourteenth amendment of the constitution of the United States, 
that no state shall deprive any person of life, liberty, or property 
without due process of law. 

The equity of this case is with the complainant, and a perpétuai 
injunction will be decreed against the défendants, as prayed for, 
with costs. • 



NIBLACK v. COSLEE. 
(Circuit Court, S. D. Ohio, W. D. June 1, 1896.) 

No. 4,658. 
1. Banks and Banking— Spécial Deposit— Négligent Altération op Cektip- 

ICATB. 

A bank. on receiving certain notes as a spécial deposit, issued a cer- 
tiflcate for tlie amount of tlie notes, made out a printed form, from 
wliich tlie words "in current funds" were erased, and the words "in 
certain notes" substituted. Tlie certificate was marked "Spécial De- 
posit." Having been transferred, this certificate was sent by the holder 
to the bank for payment. ïhe notes had net then been collected. and 
the cashier was directed to return the certificate; but, as the signature 
was torn. he was instructed to prépare and transmit a duplicate. In 
doing so he carelessly omitted to change the printed form by erasing 
"in curient funds" and substituting "in certain notes." Held, that there 
was no ground for a claim that the second certificate was given in pay- 
ment of the first, that it was only a substitute for it, and that the re- 
ceiver of the bank was only required to surrender to the holder the 
notes constituting the spécial deposit, for which the original was is- 
sued. 
3. Sam K— Knowledge of Cashier Imputable to Bank. 

Knowledge by a member of a. flrm of the true considération of a cer- 
tificate of deposit, which the firm discounted with a bank, aud which 
had been negligently altered in making out a duplicate, held to be the 
knowledge of the bank, where such member was also its casliier, and, 
as such, acted as the sole représentative of the bank, in discounting the 
ccitiflcate. 

This was a suit in equity by William C. Niblack, receiver of the 
Columbia National Bank of Chicago, against S. S. Cosler, assignée 
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of Dwiggins, Starbuck & Oo., a partnership doing business under 
the flrm nanie of the Valley Bank, to compel tlie allowance of a 
certain claim. 

Duncan & Gilbert, Scribner & Ilurd, and H. A. Fulton, for com- 
plainant. 

Hai-mon, Colston, Goldsmith & Hoadley and Charles Darlington, 
for respondent. 

SAGE, District Judge. Tins suit is to compel the allowance of 
a claim against tlie Valley Bank, founded upon two certificates of 
deposit which the défendant has rejected. Tlie material facts, as 
they appear in the record, are as follows: 

Dwiggins, Htarbuck & Co. owned a half interest in the Valley 
Bank, a private banking institution located at Yellow Springs, 
Ohio; and S. S. Pucket and his brother owned the other half. James 
M. Starbuck of Dwiggins, Starbuck & Co., was président, W. H. 
Starbuck, vice président, S. S. Pucket, cashier, and S. S. Gosier, teller. 
" On the 17th of November, 1892, the Valley Bank issued to Dwig- 
gins, Starbuck & Co. a certificate of deposit for |4,175, payable "in 
certain notes," which words were substituted for the words "in cur- 
rent funds," erased from the printed form. The ouly considération 
for this certificate was the deposit in the bank of the notes referred 
to, the same being equal in amount to the amount of the cer- 
tificate, which was issued as évidence of the deposit. The cer- 
tificate was marked "Spécial Deposit," and the notes referred to were 
sealed up and kept by the Valley Bank as a spécial deposit. Prior 
to April 19, 1893, this certificate had been negotiated and transferred 
to the Columbia Bank of Chicago, of which Zimri Dwiggins of the 
flrm of Dwiggins, Starbuck & Co., was the président. 

In April, 1893, this certificate was sent to the Valley Bank for 
payment. The notes had not been collected, and the cashier of 
the Valley Bank was directed to return it. The signature to the 
certificate having been lorn, the cashier was instructed to write a 
duplicate for it, and return it to the Columbia National Bank. He 
prepared and mailed the duplicate, but by carelessness or inad- 
vertence omitted to erase from the printed form the words "in cur- 
rent funds" and substitute the words "in current notes." He also 
omitted to write across the face of the certificate "Spécial Deposit." 
The notes referred to were the remaining assets of a prior banking 
concern in which Dwiggins, Starbuck & ('o. owned one-half and the 
Puckets one-half. The certificate to Dwiggins, Starbuck & Co. rep- 
resented their half interest, and a like certificate to Pucket and 
brother represented their interest. 

The second certificate, for |5,150, in faA'or of the United States 
Loan & Trust Company, negotiable and payable in current funds, 
is dated February 1, 1893. The history of the transaction leading 
up to the issuance of this certificate, as disclosed by the record, is 
that on February 2, 1893, Dwiggins, Starbuck & Co. deposited cer- 
tain bonds in the Valley Bank, and reeeived therefor a certificate of 
deposit, in preparing which a printed form was used. The words 
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"payable in current funds" were erased, and the words "payable in 
certain bonds" substituted, the amount named in the cei'tificate 
being the exact amount of the bonds specifled, with interest. Across 
the face of this certilicate, wliich was mailed to Dwiggins, Star- 
buck & Ce, Chicago, was wntten "Spécial Deposit." 

On the 4th of February, 1893, Dwiggins, Stai'buck & Co. retunied 
it, stating that the United Ktates Loan & Trust Company was the 
real depositor of said bonds, and requesting that a certiflcate in 
favor of that company be substituted for the one returned, and that 
it be dated February Ist, instead of Pebruary 2d. The request was 
granted, but the teller of the bank, in issuing the new certiflcate, 
was guilty of the same carelessness and neglect as in the case of 
the flrst certiflcate; that is to say, he failed to erase from the 
printed form the words "in current funds," and to substitute there- 
for the words "in certain bonds." He also failed to mark the cer- 
tiflcate "Spécial Deposit." 

There was no new or other considération whatever for the issu- 
ing of the new certiflcate. As to the flrst certiflcate, the évidence 
established that it was merely mailed to the Valley Bank for pay- 
ment. There is no equity in the claim made upon the new certifl- 
cate. It stands upon the same footing as the original certiflcate 
from which the name liad been tom, and that certiflcate showed 
that it was payable only in the notes referred to. The défendant 
pleads that he holds thèse notes, and is ready to surrender them to 
the complainant, which is ail that the complainant bas a right to 
ask. The claim that this certiflcate was issued in payment of the 
original is completely negatived by the facts. It was intended to be 
substituted for the original, which was not then payable, because 
the notes for which it had been issued had not been collected. 

As to the second certiflcate, the facts were known to Dwiggins. 
He was the party who caused it to be issued in its original form. 
Two days before the purchase of it by the Columbia Bank, S. S. 
Pucket, wishing to know more about tlie transaction on which it 
was founded, went to Chicago, as he testffles, and consnlted Dwig- 
gins in regard to it. Dwiggins said to liim that the bonds were 
sent to the Valley Bank for deposit, and for sale if any one should 
want them. This was at the desk of the latter in the Columbia 
Bank. Dwiggins was then cashier of that bank, and conducted the 
transaction on its bchalf. Upon thèse facts, was the Columbia Na- 
tional Bank a bona flde purchaser? It is claimed for the défendant 
that notice to Dwiggins of the true considération for which the cer- 
tiflcate was issued was notice to the Columbia Bank. It is ad- 
mitted for the plaintiff that, if Dwiggins had no personal interest in 
the certiflcate, notice to him would be notice to the bank. Kelying 
upon the fact that the flrm of Dwiggins, Starbuck & Co., ot which 
he was a member, received the proceeds paid by the Columbia Na- 
tional Bank for this certiflcate, plaintiiï claims that Dwiggins could 
not act for himself and for the bank at the same time, and tliat wlien 
he undertook to do so in a matter in which he was personally inter- 
ested he ceased to be the agent of the bank. 

In support of this contention Innerarity v. Bank, 139 Mass. 332, 1 
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N. E. 282, is cited. There A. shipped a cargo of sugar to B., who 
gave him authority to sell the saine. The bill of laûing recited that 
the sMpment was by order of 15., aud tkat the sugar was deliverable 
to his order. It niade no mention of any agency. lî. indorsed the 
bill of lading, and delivered it to a banlt of which he was a director, 
and pledged the cargo to the bank as security for a loan by the bank 
to him. This loan was approved by the board of directors at a 
meeting at which B. was présent. It was held that B.'s knowledge 
of the fraud was not imputable to the bank, and that an action by 
A. against the banli for the conversion of the sugar could not be 
maintained. In that case it appeared that the transaction was ap- 
proved by the board of directors at a meeting at wliich B. was prés- 
ent, and it did not appear what part, if any, he took thereat. The 
court called attention to the fact that in the transaction B. was act- 
ing avowedly,not for the corporation, but for himself, and necessarily 
acting adversely to its interests. The court said that to apply the 
doctrine of imputed knowledge to the bank in such a case would be, 
in eflect, to hold that there could be no transaction between a bank 
and one of its directors in which, as far as the transfer of property 
was concerned, the bank could be protected, and that the bank could 
never discount paper of which one of its directors was a party, and 
retain the possession of an innocent indorsee for value under the law 
merchant. 

The court further said that, whether B. acted or not at the meet- 
ing of the directors, he could not lawfuUy hâve done so as the repré- 
sentative of the banlv, and that a director offering a note of which he 
was owner for discount, or proposing for a loan of money on collat- 
éral security alleged to be his own property, stood as a stranger to 
the bank. That case differs from the case at bar in that hère the 
transaction on behalf of the bank was conducted exclusively by Dwig- 
gins. The rule that the principal cannot take the benefit of the 
transaction conducted by its agent ostensibly on its behalf without 
assuming fuU responsibility not only for his acts. lout for his knowl- 
edge, applies. 

Other cases cited in complainant's brief are to the same effect as 
the case in 13!) Mass. 332, 1 N. E. 282, but they are not in conflict 
with the rule above stated, for in each one of them the director was 
conducting the business on liis own behalf, while it was conducted 
on behalf of the bank by his fellow directors or by the bank's officers. 

The rule applicable to the case at bar is stated in Bank v. Irons, 
8 Fed. 1. There it was claimed by the défendants that the bank 
was chargeable with notice of ail the facts of the transaction be- 
tween the original makers of the note in suit and the Miami Valley 
Railway Company, by whose directors the note was signed, and by 
whose treasurer it was indorsed. This claim was founded upon 
the proposition that those facts were known to S. S. Haines, he at 
that time being président of both corporations, a member of the 
executive committee of the railway company, and a member of the 
committee of the bank having charge of the business of its dis- 
count. Mr. Justice Matthews, who presided at the trial, held that, 
if Mr. Haines had actual knowledge of the facts that the proceeds 
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of the note sued upon should be applied only to particular purposes, 
or that it was to be discounted only under spécifie circumstances as 
alleged by the défendants, and if he was aware of, and acted in, 
the negotiations on the part of the banli for its discount while such 
negotiations were in progress, then the banli was chargeable with 
notice of those facts; otherwise not. He said that it was qui te 
compétent and proper for Mr. Haines, occupying thèse relations to 
both parties to the transaction, to décline to take any part on either 
side, for the reason that it would be improper for him to do so on 
account of his Dosition in référence to both the bank and the rail- 
way Company; and that, if he had done so, no knowledge of any 
facts which he might hâve had at that time would affect the rights 
of the bank; that to charge the bank with responsibility and liabil- 
ity on account of his knowledge he must hâve been acting at the 
time in the name and on behalf of the bank as its agent and repré- 
sentative. This rule is cited with approval at section 540c, 1 Jlor. 
Corp., and in Mechem, Ag. p. 560, § 730, where the cases are cited. 
In a note to Bank v. Irons will be found a collection of cases in sup- 
port of the rule as stated. Judgment will be for the défendant. 



ORR et al. v. BROWN et al. 

(Circuit Court of Appeals, Fifih Circuit. June 9, 1896.) 

No. 496. 

1. Attorney and Client — Contract of Retainbr. 

A flmi of attorney s In Columbus, Miss., who had previously represented 
a firm of banliers holding bonds issued by that city, wrote to the bank- 
ers, saying that the city government had decided to eontest further pay- 
ments on the bonds, that a member of the city govemment had applied 
to retain them in the litigation, but that they desired first to know what 
attitude the bondholders desired them to take. The bankers replied that 
they would see the bondholders as soon as they could, that they had no 
doubt "of their desiring to hâve your services," and sa.ving, "We shall be 
obliged if you will kindly hold yourselves ready to represent them." Re- 
plying to this, the attorney s said, amoug other things, "We hâve notifled 
our city authorities that we décline representing them because of your 
retainer." At the time of thèse communications the bankers owned none 
of the bonds, and had no other relation thereto except that they had sold 
them in open market without indorsemeut. The actual holders decided 
to employ other counsel, and the attorneys then brought a suit against the 
bankers for their fee. Held that, as the bankers were without authority 
to bind the bondholders, there was no contract, and they could not be held 
personally liable, as self-constituted agents of the bondholders. Orr v. 
Brown, 16 C. C. A. 197, 69 Fed. 216, distinguished. 

2. Garnishmknt. 

Under the laws of Mississippi, a suit in garnishment against nonresident 
défendants cannot be maintained, uuless it is based upon a valid contract 
between the parties. 

In Error to the Circuit Court of the United States for the East- 
ern Division of the î^orthem District of Mississippi. 

J. A. Orr, for plaintiffs in error. 

E. O. Sykes and E. H. Bristow, for défendants in error. 
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Before FARDEE and McCORMICK, Circuit Judges, and SPEER, 
District Judge. 

SPEER, District Judge. This is a suit brouglit by Orv & Orr, 
citizens of Mississippi, by means of process of attachment, against 
Brown & Lowndes, citizens of Maryland. On tiie trial in the court 
below a verdict for défendants was directed, and Orr & Orr sued 
eut a writ of errer. 

The suit is for a retainer alleged to be due the plaintiffs as coun- 
sel under tlie following circumstances: On September 6, 1892, 
Messrs. Orr & Orr wrote to Brown & Lowndes the following letter: 

"Columbus, Miss., September Cth, 1893. 

"Brown & Lowndes, P. O. Box S54, Baltimore, Md.— Gentlemen: Mr. 
Dasliiell, a member of the clty government, has just applied to us, to 
retain us, if terms were agreeable, to lesist the final payment of the 
coupons and bonds of the city of Columbus, paid to the Columbus, Fayette 
and Decatur K. R. Co., the same on whieh I brought suit for you and for 
Messrs. Wilson, Colston & Co. some years ago. Mr. D. informs us that 
the mayor and aldermen had determined +0 pay nothing more, and would 
test the legahty of the bonds by .suit. Since your Mr. Brown was in 
Columbus, the writer has severed his connection with the Georgia Pacific, 
now the Richmond and Danville, and bears a free lance against it. His 
junior, Sims, is now the assistant socretary of the interior. ïou perceive 
the object of this letter. We do not linow who the holders of the bonds 
are, and we désire to communicate with them, so far, at least, to ascer- 
taln their wishes as to the attitude they désire us to assume. Will you 
do us the lîindness to eonfer witli them, and notify us if they désire to 
retain us. With most pleasant recollections of your Mr. Brown, I am, very 
truly yours, J. A. Orr, for the firm of Orr & Orr." 

On the llth day of September, 1893, the défendants replied as 
f ollows : 

"J. Wilcox Brown. C. D. Lowndes. Frank T. Redwood. 

"Ail Members of Baltimore Stock Exchange. 

"P. O. Box ()5. Téléphone Call 547. 

"Office of Brown & Lowndes, Bankers and Brokers, Stock Exchange Building, 

208 E. German Street. 

"Baltimore, Sept, llth, 1833. 
"J. A. Orr, Esq., Columbus, Miss.— Dear Sir: Yours of the 6th inst. 
received, and our Mr. Brown recalls with pleasure the agreeable relations 
between himself and your firm. It is a surprise to us to learn that the 
city proposes to resist the payment of the coupons upon its bonds, and we are 
obllged to you for giving us the information. We will see the bondho'dors 
as soon as we can, and obtaiu tlioir expression of wish in the matter, 
but we entertain no doubt of their de.siring to hâve your services, and we 
shall be obliged if you will kindly hold yourselves ready to represent 
them. Please be so kind as to let us know what kind of action the city 
proposes to take and when. The August coupons were duly paid, an'd 
none will be due iintil February next. This seems a curions time 1o 
bring suit, if that is what they propose. Our recollection is that you 
entertained very positive convictions of the legality of the issue, and ' we 
also recall the fact that, under your management, the citizens with gr^at 
unanimity called on the city officiais to pay the coupons. Has there beon 
a change of sentiment? 

"Yours, very truly, Brown & Lowndes." 

On the 14th day of the same month Messrs. Orr & Orr made the 
following response: 
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"Gentlemen: Tours of the llth inst. received, and we thank you foi 
continued confidence. We hâve notified our city authorities that we décline 
representing them because of your retalner, Tbey passed a resolution 
declinmg to pay any more interest on the bonds. So tbey force the al- 
ternative on the bondholders to sue, and a suit must be brought on the 
coupons. You knovr of the old hostility to the bonds, ïhat bas been 
fanned into life by the panic, anj the chances are now better in the courts 
than in changing public sentiment, as was donc at the time referred to 
by you. 

"Very truly, Orr & Orr." 

Notwithstanding the facility with which the plaintifEs construed 
the letter of Brown & Lowndes to be a retainer, the holders of the 
bonds of the city of Columbus referred to in thèse letters employed 
other counsel, and Messrs. Orr & Orr sued out process in attachment 
and caused the same to be served on the city of Columbus in order 
to subject to their claim as attorneys any holdings belonging to 
the défendants as bondholders that city might hâve, or any moneys 
which might be due. The city answered the garnishment to the 
effect that it was not indebted in any manner to Messrs. Brown & 
Lowndes, but the défendants came in and answered the suit precisely 
as if they had been regularly served, and there was a trial formally 
had in the court below. 

The cause had been previously removed to the circuit court of 
the United States for the Eastern division of the Northern district 
of Mississippi, to be held at Aberdeen. The trial was had, a de- 
murrer to the déclaration was interposed, and the circuit court sus- 
tained the demurrer, upon the ground, as it appears, that the plain- 
tiffs had no cause of action, and that the letters in question did 
not constitute a contract of retainer. That judgment, on writ of 
error to this court, was reversed and set aside, and the cause re- 
docketed for a new trial in the circuit court, and thereupon plain- 
tiffs, by way of amendment, changea altogether the nature of their 
case. The original suit had been brought against Brown & Lown- 
des, as bondholders and représentatives of other holders of bonds 
of the city of Columbus. It now appearing that at no time since 
the initiation of the correspondence between Orr & Orr and Brown 
& Lowndes the latter were bondholders, the plaintiff declared against 
them as self-constituted agents of the bondholders, and as per- 
sonally liable. The entire correspondence was put in évidence on 
the second trial, and upon the construction of its terms the trial 
judge stated his views to the jury as follows: 

"The testlmony which has been submitted to you does not disclose a 
contract under which the défendants are liable for the amount sued for, 
nor for any other amount. The letter of the plaintiffs of the 6th of Sep- 
tember, 1893, was simply a friendly letter, asking a favor or courtesy of 
the défendants as to who the holders of the bonds were, and as to their 
action as to the employment of plaintiffs as attorneys. The answer of 
défendants of the llth of September, 1893, was a reply in the same spirit 
of friendship, and it is apparent in that letter that they did not intend to 
employ counsel or retain plaintiffs. Tlie letter was evidently misconstrued 
by the plaintiffs, and if, on this testlmony, you shoiild flnd for the plain- 
tiffs, the court would feel it to be its duty to set aside your verdict and 
grant a new trial to défendants. If plaintiffs hâve any right of action 
against thèse défendants, it was one in tort, sounding in damages, and if 
they had brought suit for damages against défendants in Baltimore, they 
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could probably hâve rocovered; but, tins suit bcing brousht in tbe state 
court by attaehineiit, plaintiffs must prove a contract in oi'der to recover. 
TJie court is ot' opinion tliat this lias not bepn doue, aud tlio court tliere- 
l'ore instnicts you to return a verdict for tlio défendants." 

The jury accordingly found for tlie défendants, and tlie plaintiffs 
excepted. 

Wlien this case was first called before this court (G!) Fed. 218, 16 
C. O. A. 197) it appears that it was averred that the défendants 
and their principals, most of wliom lived in the city of lîaltimore, 
were the owners of bonds of the city of Columbus at the tinie of the 
correspondence. In view of that fact, set eut in the diclaration 
and also in the opinion of this court, the three first lett >rs of the 
correspondence were lield to constitute a contract of re:aiuer be- 
tween the parties. Kow, the case is entirely changed. It appears, 
not only that Brown & Lownùes were not bondholders, but they 
were not in privity with any persons who were bondlioldîrs of the 
city of Columbus at the time the letters were writton. Tlies e changes 
were introduced by the amendments made to the déclarât on by the 
plaintiffs themselves, and were established by évidence, ^t is read- 
ily observable how the amendments make this case diffe:ent from 
the cause as originally presented. Brown & Lowndes, as bond- 
holders, under the circumstances, would hâve been obliged to reply 
to tbe third letter of the séries, which was written by the plaintiffs. 
It now appears, however, that their interests were purely volun- 
tary, and without considération. The bondholders would not hâve 
been bound, and the plaintiffs could not hare recovered o i the con- 
tract, for there was no contract. They might hâve sued in damages, 
in tort, and recovered quite as much as they could hâve recovered 
under the contract if it had been made. But this suit laust hâve 
been brought at the domicile of the défendants, and could not, under 
the laws of Mississippi, hâve been brought by attachmeit or gar- 
nishment in that state, for a contract by parties authorizîd to con- 
tract is essential to such a proceeding. It does not appear that 
Brown & Lowndes were the agents, in any manner, of the bondhold- 
ers, and only had that interest with relation to the bonds which 
resulted from the fact that they had sold them in opei market. 
TTiey were, moreoA^r, in no sensé indorsers of the bonds, aid had no 
occasion to incur contractual liability with regard to them. 

In this view of the case, we are of the opinion that the judgment 
directing a verdict for défendant was correct, and it is therefore 
afûrmed. 
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IIUNT et al. V. HOWES et al. 
(Circuit Court of Appeals, Flfth Circuit. April 14, 189(5.) 

Dissenting opinion. Tor majority opinion see 74 Fed. 657. 

BOAKMAN, District Judge (dissenting). The two opinions already filed in 
tliis cause are so extended tliat I do not care to elsiborate my vlews. I dis- 
sent from tlie original décision of the court, tlie opinion flled thereln, and the 
opinion filed in the application for rehearing. The tact is the defect In ju- 
risdictlon was not dlscovered by or lïnown to the parties, their counsel, or 
the judge of the court below. It was only dlscovered after the cause had 
been brought to thls court by new counsel employed In this clty by plaintlffi 
in error, who suggested the matter of jurisdiction to the court, wlthout which, 
perhaps, the delect would not hâve been dlscovered even In thls court. 



IMERICAN GRAPHOPHONE CO. v. AMET. 
(Circuit Court, N. D. Illinois. AprlI 6, 1806.) 

Decree, May 4, 1896. For opinion see 74 Fed. 789. 

This cause came on to be heard on the 20th of February, 1896, on plead- 
ings and proofs, and was argued by counsel both for coinplalnant and for 
the défendant; and the pleadings and proofs, as well as the brlefs of coun- 
sel, having been fully considered, and the court being fuUy advised in the 
premises, it Is hereby ordored, adjudged, and decreed as follows: That the 
complalnant, the American Graphophone Company, a corporation organized 
mider the laws of West Virginia, is sole and exclusive owner of letters pat- 
ent Nos. 341,214 and 341,288, each bearing date of the 4th of May, 1886, and 
being for new and useful improvements in recordlng and reproducing speech 
and other sounds, and an apparatus tlierel'or, as set forth in the bill of com- 
plaint; that letters patent No. 341,214 are good and valld so far as thelr 
claims are embodied In claims 22 and 24, and so far as they embody elaims 
of a combinatlon, the éléments of which are (a) a grooved tablet, or other 
body, having a sound record formed thereln, substantially as descrlbed in 
said letters patent ; (b) a reproducer having a rubbiug style loosely mounted, 
so that it is free to move laterally, substantially as descrlbed in said letters 
patent. The court further finds that any device which combines the repro- 
ducer descrlbed in claims 19, 20, 21, 22, or 24 of said patent, with the grooved 
tablet or other body having a sound record as descrlbed in said patent, and 
especially in claims 22 and 24, is an infrlngement of coraplainant's patent 
No. 341,214. It is further ordered, adjudged, and decreed that the défend- 
ant, by the manufacture and sale and use of talklng machines marlced "Amet's 
Talking Machine," and identifled as "Complalnant's Exhibit Defendant's Ma- 
chine," is an infrlnger of complalnant's patent, and complalnant is there- 
fore entitled to recover damages and profits for ail infrlngemeuts by said 
défendant in the particulars pointed out. Except In the particulars pointed 
out in this decree, as above stated, the court does not pass upon the valldity 
of the complalnant's patents. It is further ordered, adjudged, and decreed 
that the défendant, Edward H. Amet, hls counselors, attorneys, solicitors, 
trustées, agents, clerlvs, employés, servants, and workmen, and each and 
every of them, be, and they are hereby, enjoined for the remainder of the 
term of tlie life of said letters patent from further infringing the same, and 
from maiiufacturlng or causing to be manufactured, selling or causing to be 
sold, using or causing to be used, the said or any talklng machines, or any 
part or parts thereof, so containing or embodylng the said invention, and 
that the complalnant recover from the said défendant, as well, the damages 
sustalned in and by reason of said Infringements, as the profits, amounts, and 
savlngs made and realized by the défendant thereby, together with the costs 
herein to be taxed, and that the cause be rel'erred to Henry W. Bishop, a 
master in chancery of this court, to take, siafe, and report tlie account of 
damages and profits, under and in accordauce with this decree. 

End of Cases in Vol. 74. 



